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JUDGES  OF  THE  SUPREME  COURT, 

DURING  THE  TERM  OF  THSSB  RBPOBTS. 


Chief  Justice: 
EDWARD  BERMUDEZ,  LL.  D. 

Associates:  . 
FELIX  P.  POCHfi, 
ROBERT  B.  TODD,  LL.  D., 
THOMAS  C.  MANNING,  LL.  D. 
CHARLES  E.  FENNER.* 


Attorney  General: 
JAMES  C.  EGAN. 

Clerks  of  the  Court: 
GEORGE  W.  DUPRfi,  New  Orleans. 
ROBERT  J.  WILLSON,  Monroe. 
L.  SUMTER  TAYLOR,  Opelonsas. 
PETER  J.  TREZEVANT,  Shreveport. 


*  Beii|ypoiiited  on  the  10th  of  ApxU,  1884,  for  the  term  of  twelve  yean. 
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Supreme  Court  of  the  State  of  Louisiana, 

Saturday,  May  10,  1884. 
The  Court  was  duly  opeued.    Present,  their  Honors,  Edward  Ber- 
MVDEz,  Chief  Justice,  and  Felix  P.  Pogh^,  Robert  B.  Todd,  Thomas 
C.  Manning,  Chakles  £.  Fenner,  Associate  Justices. 

The  minutes  of  Friday,  the  9th  day  of  May,  1884,  were  read  and 
approved. 

Henry  C.  Miller,  Esq.,  presented,  with  appropriate  remarks,  tlie 
following  resolutions,  adopted  at  a  meeting  of  the  New  Orleans  Bar: 

The  members  of  the  New  Orleans  Bar  have  heard  with  profound 
regret  of  the  death  of  the  Hon.  Judah  P.  Benjamin  who  was  for  thirty 
years  a  distinguished  lawyer  of  this  city  and  State,  and  they  desire  to 
manifest  their  admiration  for  his  preeminent  ability  and  their  respect 
for  his  memory ;  therefore,  be  it 

Besolved,  That  Judah  P.  Benjamin,  endowed  with  an  intellect  of 
the  highest  order,  improved  by  the  highest  cultivation  united  in  his 
intellect,  thus  improved  that  intimate  and  extensive  knowledge  both 
of  the  civil  law  and  of  the  common  law,  which  placed  him  in  the  first 
rank  of  the  bar  in  Louisiana,  and  later  in  the  foremost  rank  at  the 
English  bar. 

Sesolvedy  That  his  quickness  of  apprehension,  his  power  of  analysis, 
his  clearness  of  conception,  with  his  great  power  over  language,  gave 
him  a  most  eminent  position  as  an  advocate,  recognized  here  and  in 
England,  as  it  would  have  been  wherever  forensic  oratory  could  secure 
appreciation. 

Besolvedy  That  to  Judah  P.  Benjamin  belonged  the  rare  distinction, 
after  winning  the  first  professional  honors  in  Louisiana,  of  achieving 
eminence  at  the  English  bar,  with  no  aids  to  that  extraordinary  success 
save  the  talent  with  which  nature  endowed  him,  and  the  learning  won 
by  his  great  industry  and  energy. 

Besolvedy  That  while  Judah  P.  Benjamin,  for  the  last  twenty  years, 
belonged  to  the  Englisli  bar,  and  the  lustie  of  his  professional  career 
for  that  period  has  been  shed  upon  that  bar,  yet  it  is  left  for  the  mem- 
bers of  his  profession  in  this  city  to  claim  him  as  a  Louisiana  lawyer, 
and  to  point  with  just  pride  to  his  gi*eat  ntputation  as  a  civilian  already 
secured  here  before  he  won  his  high  distinction  in  the  courts  of  England. 

Hesolved,  That  in  his  relations  to  his  clients,  Judah  P.  Benjamin 
was  distinguished  by  devotion,  fidelity  and  efficiency,  which  they  recip- 
rocated by  a  personal  attachment  as  unstinted  as  was  their  admiration 
for  his  talents. 

Besolved f  That  the  sympathy  of  the  Bar  be  extended  to  the  family  of 
the  deceased,  and  a  copy  of  these  resolutions  be  transmitted  to  them 
by  the  President. 

Replying  on  behalf  of  t]»e  Court,  His  Honor,  the  Chief  Justice, 
responded  as  follows: 
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lu  full  accord  with  the  Bar,  the  Coui*t  reciprocates  th^  Bentiments  of 
respect  and  admiration  uttered  on  this  occasion  as  a  tribute  to  the 
memory  of  the  regretted  distinguished  jurist  whose  name  has  been  pro- 
nounced with  such  deserved  eulogy. 

It  is  undoubtedly  becoming  that  the  Bar  of  which  he  was,  for  more 
than  a  quarter  of  a  century,  a  bright  ornament,  should  mingle  its  voice 
with  that  of  his  brothers  across  the  broad  ocean,  to  honor  m  him  the 
first  Amei-ican  who,  from  the  memorable  discovery  of  this  Continent, 
left  penniless  the  shores  of  the  New  World  to  seek  and  find  fame  and 
fortune  in  the  over-crowded  mother-land.  It  is  an  honorable  duty 
which  brotherhood  and  friendship  alike  impose  to  deck  his  brow  with 
imperishable  laurels. 

Mr.  Bekjamin  was  richly  endowed  by  nature,  which  seemed  to  have 
lavished  upon  him  its  most  precious  gifts.  He  enjoyed  a  robust  con- 
stitution and  a  vigorous  mind.  He  felt  and  knew  his  personal  worth, 
and  had  from  the  beginning  laudably  aspired  after  distinction  and  emi- 
nence. 

Twenty  years  ago  he  figured  conspicuously  at  our  Bar,  like  a  glitter- 
ing star  midst  the  galaxy  of  giants,  whose  science  was  that  of  the  law 
and  whose  superior  mission  was  to  aid  judicial  authority  in  the  admin- 
istration of  justice. 

He  could  and  did  well  cope  with  his  seniors,  the  Hercnles  of  those 
days :  Mazureau,  Grimes,  Eustis,  Soul^,  Slidell,  Bonford,  Roselius,  Pren- 
tiss, and  others.    He  proved  equal  to  either,  inferior  to  none. 

The  records  of  the  Courts  (the  Reports),  which  contain  copious  ex- 
ti'actsfrom  his  arguments  and  exhibit  the  jurisprudence  of  the  country 
as  expounded  by  the  tribunals  in  last  resort,  are  abundant  evidence 
and  bear  loud  testimony  of  the  truth  of  every  encomium  paid  to  him  as 
a  jurist,  as  well  here  as  abroad. 

By  one  of  the  greatest  lawyers  of  his  new  adopted  country  he  has 
been-  assigned  a  post  at  the  side  of,  if  not  above.  Story  himself.  By 
another,  he  is  called  one  of  the  greatest  advocates  whose  voice  was 
ever  raised  in  Westminster  since  the  death  of  their  own  Scarlett,  while 
an  English  statesman  and  man  of  letters  ranks  him  as  an  orator  above 
D'Israeli. 

His  success  was  due  to  his  varied  linguistic  and  juridical  acquire- 
ments, to  an  abnormal  capacity  for  work,  to  the  promptness  and  acute- 
ness  of  strong  perceptive  faculties,  to  his  surprising  powers  of  discrim- 
ination and  condensation,  to  the  incomparable  vigor  and  perspicacity 
of  his  constitutionally  logical  intellect,  to  an  unfailing  sound  judgment, 
to  the  unsurpa-ssed  felicity,  elegance,  force  and  fiuency  of  his  charming 
diction. 
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His  predominant  privilege  conflisted  in  a  brief,  methodical,  lucid 
exposition  and  appropriate  developments  of  the  pivotal  points  and 
crucial  questions  arising  in  vexed  and  complicated  controversies,  which 
he  invariably  made  attractive  and  instructive,  so  as  to  command  atten- 
tion, subdue  his  listeners  as  well  on  the  Bench,  in  the  Box,  or  at  the 
Bar. 

No  man  was  ever  known,  gifted  with  more  lightning-like,  instanta- 
neous appreciation  of  facts  and  wonderful  facility  for  arranging  and 
presenting  the  arising  questions  of  law. 

Of  him,  as  of  Lord  Mansfield,  it  may  be  said  that  his  statement  of 
the  case  was  an  argument  which  carried  conviction  and  secured  tri- 
umph. 

The  simplicity  of  his  language  and  style  was  remarkable.  It  was 
sneh  that  even  ordinary  minds  could  understand  and  follow  liim  in  his 
acute  and  subtle  deductions. 

After  hearing  him,  many  would  feel  surprised  at  liis  easy  and  irre- 
sistible solutions,  and  think  they  could  have  done  as  well.  Thus,  ou 
one  occasion,  that  of  the  memorable  egg,  felt  and  thought  the  admirers 
of  Columbus. 

He  was  extensively  read  in  the  civil  law  and  was  a  reasoned  admirer 
of  Domat  and  Pothier,  whom  he  invariably  proclaimed  as  the  greatest 
Bomanists,  civilians  and  jurisconsults  that  ever  lived. 

He  was  particularly  well  versed  in  the  commercial  law,  the  thorough 
knowledge  of  which  is  the  secret  key  to  the  amazing  success  which  he 
obtained  abroad. 

His  eminence  as  a  constitutional  lawyer  in  this  country  where  legis- 
lative bodies,  whether  Federal  or  State,  are  not  omnipotent  parlia- 
ments, was,  perhaps,  not  such  as  can  authorize  the  absolute  proposition 
that  he  was  not  without  peers  in  that  exalted,  transcendent  domain  of 
organic  law. 

He  was  admitted,  here,  to  the  practice  in  18S2.  He  did  not  rise  grad- 
ually, but  at  once  leaped  to  distinction  among  the  foremost  in  tlie  pro- 
fession. His  practice  was  extensive,  substantial  and  lucrative.  In 
fifteen  years  he  realized  a  fortune  and  retired;  but  financial  disorders 
drew  him  back  to  the  forensic  arena,  where  he  soon  recuperated  from 
his  losses.    To  his  clients  he  was  infallible. 

In  politics  he  ranked  high,  serving  first  in  State  legislative  bodies. 
During  the  late  deplorable  commotion,  he  filled  the  elevated  functions 
of  Secretary  of  War,  Attorney  General  and  Secretary  of  State  of  t!ie 
Confederacy. 

At  the  close  of  the  conflict,  when  the  States  sank  under  physical 
impotence  for  further  contention,  he  retired  to  England,  starting  at 
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the  foot  of  the  English  Bar,  at  the  advanced  age  of  fifty -five,  and  soon 
became  and  was  recognized  as  a  leader.  His  practice  was  immense 
and  enabled^  him  to  i  ealize  the  large  fortune  which  he  has  left. 

In  the  course  of  liis  professional  career  in  Louisiana,  assisted  by  Mr. 
Slidell,  afterwards  Chief  Justice,  he  prepared  a  well-distributed  and 
valuable  digest  which  then  had  its  importance,  which  served  as  a  guide 
for  the  admirable  work  of  Mr.  Hennen  and  which  is  even  now  at  times 
consulted  with  great  profit. 

In  the  latter  part  of  his  life,  notwithstanding  the  pressui-e  of  profes- 
sional business,  he  published  a  work  on  Sales  of  Personal  Property, 
which  is  a  remarkable  production  and  is  deemed  a  standard  of  author- 
ity in  England  and  here,  edited  already  four  times. 

With  some,  the  natural  endowment  of  the  mind  produces  a  sense  of 
self-reliance  which  disinclines  to  labor  and  begets  presumption,  if  not 
offensive  overbearance.  It  was  not  so  with  Mr.  Benjamin.  He  enriched 
liis  natural  aptitudes  by  arduous,  regular  and  fruitful  study.  It  was 
owing  to  his  energy  and  industry,  to  his  constant  application,  that 
he  was  enabled  to  attain  the  distinction  and  fame  which  ultimately 
ci'owned  his  efforts. 

His  life  and  success  are  bright  examples  to  the  young  members  of 
the  Bar.  They  teach  the  lessons  that  the  highest  professional  achieve- 
ments are  never  the  prize  exclusively  of  wealth,  protection  or  other 
foi-tuitous  incidents.  As  they  turn  to  the  picture  of  this  great  lawyer 
and  good  man,  surrounded  by  those  of  Marshall,  Clay,  Webster,  Cal- 
houn, Martin,  Grimes,  Soul6,  Livingston  and  Roselius,  which  adorn 
this  chamber,  let  them  behold  in  him  a  signal  example  of  the  power 
of  genius,  of  intense  labor  and  fidelity  to  duty,  united  to  conquer  all 
difiiculties  and  obstacles  and  to  rise  superior  to  all  disasters,  calamities 
and  misfortunf^. 

With  such  a  model  l>6^re  them,  there  is  nothing  like  failure  in  the 
earnest  efforts  for  distinction  and  fame. 

The  Bench  and  Bar  of  Louisiana  condole  with  the  bereaved  family 
of  the  lamented  one  and  offer  them  the  utterances  of  their  feelings  on 
this  mournful  occasion. 

The  appropriate  resolutions  submitted  by  the  Bar  will  l>e  spread  on 
the  minutes;  and  the  Court  stands  adjourned  till  Monday,  without 
transacting  any  business. 
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RULE  I. 

TRANSCRIPTS. 

1.  In  preparing  transcripts  of  records,  in  canses  appealed  to  this 
Court,  clerks  must  observe  the  following  requirements  : 

IHrst — Such  transcripts  should  be  written  in  a  fair,  legible  hand,  on 
good,  strong  paper  (known  as  transcript  cap,  and  having  a  double 
margin  on  each  page  thereof),  and  the  various  parts  should  be  securely 
fastened  together  at  the  side  with  tape  or  cord  when  not  bound. 

Second^The  different  portions  of  a  record  should  be  made  to  appear 
in  the  order  of  their  respective  filing,  and  entries  from  the  minutes  with 
exact  dates. 

Third — ^When  the  records  of  one  or  more  other  suits  are  introduced 
as  evidence  in  a  cause,  such  records  should  appear  in  the  transcript 
distinct  from,  and  subsequent  in  order  to,  the  rest  of  the  record  of  the 
principal  suit. 

Fourth — The  transcript  should  show  for  which  party  to  the  suit  each 
witness  is  sworn,  and  by  which  party  each  document  or  record  is 
offered  in  evidence. 

Fifth — No  one  document  should  be  copied  twice  in  the  transcript. 

Sixth — In  the  absence  of  special  instructions  from  appellant,  all 
ordinary  process  of  court  and  returns  thereon,  such  as  citation,  writs — 
mesne  or  executory — will  be  omitted  from  the  transcript  when  the  case 
was  contradictorily  decided.  The  rule  does  not  apply  to  confirmations 
of  defaults  or  other  judgments  obtained  by  default. 

Upon  the  application  in  this  Court  by  appellee,  supported  by  affi- 
davit to  the  materiality  of  such  process  and  returns,  for  determination 
of  the  matters  before  this  Court,  the  same  may  be  added  to  the  tran- 
script filed  here. 

Seventh — An  accurate  alphabetical  index  should  be  attached  to  and 
form  part  of  each  transcript,  affording  reference  to  particular  pages  of 
the  same  (and  with  prox>er  designations  or  words  of  description),  for 
the  several  pleadings,  processes  and  orders  in  the  suit;  for  the  deposi- 
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tions  and  testimony  of  each  witness  by  name  (and  not  by  general  refer- 
ence to  testimony);  for  tlie  note  of  evidence;  and  for  each  document, 
giving  the  latter  its  correct  title,  or  some  sufficient  designation,  show- 
ing its  nature  and  character  (and  not  merely  by  the  letters,  marks  or 
figures  indorsed  theteon). 

Eighth — When  records  of  other  suits  are  included  in  the  transcripts, 
as  indicated  above  in  the  third  requirement,  a  like,  index  to  each  of 
records  should  follow  the  general  index,  but  be  mentioned  therein. 

2.  Any  neglect  or  omission  to  observe  this  rule  strictly  will  subject 
clerks,  as  aforesaid,  to  the  cost  of  repairing  such  neglect  or  omission. 

RULE  II. 

DEPOSIT  OR   BOND    FOR  COSTS. 

1.  The  party  applying  for  the  filing  of  a  transcript  of  the  record  in 
a  cause  in  this  Court  must  first  tender  to  the  clerk  his  bond,  with  satis- 
factory security,  in  the  sum  of  fifty  dollars,  for  the  payment  of  such 
fees  as  may  accrue  to  the  clerk,  or  deposit  with  the  latter,  in  place  of 
such  bond,  the  sum  of  twenty  dollars. 

2.  The  clerk  is  authorized  to  require  from  the  applicant,  previous 
to  docketing,  numbering  and  filing  any  motion  or  proceeding  in  a  cwU 
case,  a  bond  or  deposit,  in  compliance  with  Section  1  of  this  rule ;  pro- 
vided, in  cases  of  motions  to  extend  the  time  for  filing  transcripts,  it  will 
be  sufficient  for  the  party  to  deposit  an  amount  to  meet  the  attending 
costs  thereof. 

3.  No  attorney  will  be  accepted  as  security  for  costs. 

4.  In  all  cases  wherein  bonds  for  costs  may  be  given,  the  clerk  shall 
be  entitled  to  demand  the  payment  of  his  costs  every  sixty  days.  In 
case  of  non-payment  the  clerk  shall  have  the  right  to  refuse  further 
proceedings  in  the  case. 

RULE  ni. 

DOCKETING. 

1.  Cases  will  be  docketed  in  the  order  of  filing. 

2.  No  motion  or  proceeding  will  be  entertained  by  the  Court,  unless 
previously  filed,  numbered  and  docketed  by 'the  clerk. 

3.  Motions  for  extension  of  time  to  file  transcripts  must  be  supported 
by  affidavit  of  the  clerk  of  the  lower  court,  or  of  counsel,  or  of  the 
mover.  Such  affidavit  must  state  specifically  the  causes  which  pre- 
vented the  completion  of  the  transcript  within  the  legal  delay. 

4.  The  clerk  will  keep  a  Summary  Docket,  but  will  enter  causes 
therein  only  on  the  formal  written  application  of  counsel,  stating  the 
facts  entitling  such  causes  to  a  summary  trial,  and  he  will  so  enter  them 
in  the  order  of  such  application. 
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5.  Whenever  it  shall  be  made  to  appear  to  the  Court  that  a  case  has 
been  improperly  caused  by  counsel  to  be  placed  upon  the  Summary 
Dockety  with  a  view  to  obtain  an  undue  preference,  the  same  shall 
thereupon  be  transferred  to  the  Ordvnary  Docket,  and  entered  at  the 
foot  thereof. 

6.  Until  changes  made  by  the  Court  to  carry  out  the  provisions  of 
Act  No.  —  of  1884  y  the  cases  will  be  placed  on  the  various  dockets  as 
heretofore  established. 

RULE  IV. 

WITHDRAWAL  OF  RECORDS. 

1.  Only  counsel  engaged  in  a  cause  will  be  allowed  to  withdraw  the 
record  of  the  same  from  the  clerk's  office,  and  then  not  until  the  expi- 
ration of  the  three  days  allowed  by  law  within  which  motions  to  dis- 
miss may  be  filed. 

2.  Records  shall,  in  all  cases,  be  receipted  for  on  withdrawal.  They 
should  be  returned  to  the  office  within  a  reasonable  time,  and  must  be 
returned  on  the  requisition  of  tlie  clerk. 

3.  No  record  shall  be  withdrawn  from  the  clerk's  office  after  a  cause 
has  been  submitted  or  final  decree  therein  made  has  become  executory. 

4.  Whenever  the  transcript  of  appeal,  which  has  been  filed  in  the 
clerk's  office  of  this  Court  is  lost,  mislaid,  or  has  been  removed  from 
that  office,  either  party  to  said  appeal  may  supply  its  place  by  another 
transcript,  which  shall  be  considered  as  filed  of  the  same  date  as  the 
filing  of  the  lost,  mislaid  or  removed  transcript^  and  any  cause  in 
which  said  substituted  transcript  shall  be  filed,  will  be  heard  in  its 
regular  place  on  the  calendar,  notwithstanding  the  absence  of  the 
transcript  first  filed  in  this  Court. 

RULE  V. 

COURT    WEEK. 

Court  will  be  held  to  hear  cases  every  day  of  each  alternate  week  of 
the  session,  unless  exceptionally  otherwise. 

RULE  VI. 

ASSIGNMENT  OF  CASES  FOR  TRIAL. 

1.  On  Monday  of  each  court  week  cases  will  be  called  and  fixed  for 
trial.  These  cases  shall  be  properly  posted  by  the  clerk,  by  the  next 
day,  which  shall  be  notice  to  all  parties.  This  portion  of  the  mle  will 
not  apply  in  country  tenns,  during  which,  cases  will  be  called  and  tried 
continuously,  in  the  order  in  which  they  are  filed. 

2.  Before  the  calling  of  cases  opportunity  will  be  given  counsel  to 
have  any  cause  entitled  to  preference  called  and  fixed  for  trial. 
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3.  Countr}^  cases  not  submitted  on  the  first  calling,  subsequent  to 
the  expiration  of  the  third  judicial  day  following  the  return  day,  will  bo 
placed  at  tlie  foot  of  the  docket,  and  those  not  submitted  on  second 
calling  after  the  expiration  of  the  delay  mentioned,  will  be  continued 
to  the  next  term. 

4.  All  cases  on  the  city  docket  which  have  not  been  submitted  to 
the  Court,  after  having  been  twice  duly  called  for  trial,  shall  be  removed 
from  the  trial  dockets  and  placed  upon  a  docket  to  be  called  the  Delay 
Docket f  and  shall  not  be  again  put  upon  the  trial  dockets,  except  on 
motion  and  leave  granted  thereon. 

RULE  VII. 

BRIEF. 

1.  Within  ten  days  after  any  cause  shall  be  fixed  for  trial,  the  appel- 
lant shall  file  with  the  clerk  a  printed  abstract  of  all  the  facts  of  the 
case  necessary  to  a  full  understanding  of  the  questions  in  the  cause,  as 
said  facts  appear  upon  the  record;  the  facts  to  be  stated  independently 
and  by  numbers,  and  each  article  to  be  verified  by  references  to  the 
record;  this  abstract  to  include  also,  when  necessary  to  an  understand- 
ing of  the  points,  a  bnef  statement  of  the  petition  ana  answer  and  other 
pleadings  in  the  cause. 

2.  Within  the  same  delay,  appellant  shall  also  file  a  printed  brief 
of  the  points,  arguments  and  authorities  upon  which  he  relies.  This 
brief  shall  include  a  concise  syllabus j  to  be  placed  either  at  the  begin- 
ning or  end  of  the  same,  indicative  of  the  principal  point  or  points  con- 
tained therein  and  of  the  authorities  relied  upon  to  support  each  prop- 
osition of  law  advanced. 

Statements  of  facts  not  denied  will  not,  however,  be  considered  afi 
confessed. 

3.  Ten  copies  of  the  abstract  and  of  the  brief  shall  be  furnished  and 
filed  with  the  clerk;  one  for  the  opposite  counsel  and  the  remainder  for 
the  use  of  the  court. 

4.  Within  twenty  days  after  the  fixing  of  a  cause,  the  appellee,  if  not 
satisfied  with  the  abstract  of  facts  filed  by  the  appellant,  shall  file  an 
abstract  of  his  own  following  as  near  as  may  be  the  order  of  statement 
adopted  by  appellant,  confessing,  denying  or  qualifying  the  statements 
ol  appellant,  and  adding  such  other  facts  as  he  may  deem  supported  by 
the  record. 

5.  Appellee  shall  file  ten  copies  of  the  abstract  and  of  a  brief  of 
points  and  authorities  embodying  the  requirements  set  forth  in  regard 
to  appellant. 
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6.  The  appellants  will  have  the  right  of  replying  to  the  statements 
of  the  appellee,  without  being  entitled  to  any  delay  for  the  purpose. 

7.  At  country  terms  appellant  shall  fnrnish  the  statement  requii-cd 
by  the  first  section  of  this  rule  on  filing  the  transcript  of  appeal  and 
appellee  shall  answer  it  within  three  days  thereafter.  Parties  unable 
to  submit  printed  briefs  within  the  delay  allowed  are  authorized  to  file 
two  manuscript  copies,  in  a  fair  legible  hand,  oniB  for  opposing  conusel 
and  the  other  for  use  of  the  court. 

8.  No  cause  shall  be  heard  unless  one  of  the  parties  has  complied 
with  the  foregoing  sections  of  this  rule,  and  if  neither  party  has  so  com- 
plied, the  case  shall,  on  objection  to  trial,  be  continued  and  go  to  the 
foot  of  the  docket.  It  is  made  the  duty  of  the  clerk  to  inform  the 
Court  on  this  point  when  a  case  is  called  tor  trial. 

9.  In  all  appeals  returnable  to  the  city  term,  briefs  must  be  filed  at 
least  by  the  time  the  case  is  called,  and  time  will  not  be  given  to  file 
them  thereafter,  unless  it  shall  appear  that  the  judgment  had  become 
final  in  the  lower  court  within  a  month  immediately  preceding  the  re- 
turn day  of  the  appeal.  If  the  appellant  has  not  filed  any  brief  when 
the  case  is  called,  but  the  appellee  has,  the  appellee  may  orally  argue 
the  case,  and  the  appellant  shall  not ;  but  a  brief  of  appellant  will  be 
received,  if  presented  before  the  case  is  decided.  No  longer  time  than 
seven  days  from  the  filing  of  the  transcript  will  be  given  to  any  parties 
to  file  briefs.  . 

10.  Counsel  who  have  complied  with  this  rule,  may  either  argue  or 
submit  the  cause,  and  may  object  to  oral  argument  by  opposing  coun- 
sel who  have  not  complied  with  the  rule. 

11.  No  delays  will  be  granted  to  file  briefs  after  the  submission  of 
a  case,  but  parties  are  at  liberty,  after  such  submission,  to  file  briefs, 
ui>on  certifying  that  copies  of  the  same  have  been  served  on  opposing 
parties,  with  date  of  each  delivery. 

12.  The  clerk  shall  receive  no  brief  in  a  cause  after  it  is  submitted, 
unless  accompanied  by  the  certificate  required  by  the  eleventh  section 
of  this  rule. 

13.  All  biiefe  should  show,  on  the  c  jver  at  least,  on  whose  behalf 
the  same  are  presented. 

RULE    VIII. 

ARGUMENTS. 

1.  The  original  plaintiff  in  the  lower  court  shall  have  the  right  of 
ox»ening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  Not  more  than  one  hour  will  be  allowed  to  the  counsel  for  each 
side,  except  where  in  special  cases  the  Couit,  on  application  made  bc- 
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for©  the  ppening  argument  is  begun,  may  otherwise  order.    The  time 

uot  consumed  by  one  counsel  will  be  allowed  to  another  on  same  side. 

3.    Reading  of  brief  in  lieu  of  oral  argument  will  not  be  allowed. 

RULE  IX. 

REHEARINGS. 

1.  Applications  for  rehearing  must  be  by  petition  filed  within  the 
legal  delay,  and  must  be  accompanied  by  a  printed  statement  of  all 
the  points  and  authorities  on  which  the  party  founds  his  application. 
Additional  time  for  elaborating  the  argument  on  such  points  and 
authorities  may  be  granted  npon  a  proper  showing,  if  made  before  the 
delay  expires. 

2.  When  a  petition  for  rehearing  in  any  cause  is  filed,  ten  copies  of 
the  printed  statements  shall  accompany  the  same.  The  clerk  will  im- 
mediately enter  it  in  the  docket  kept  for  that  purpose,  and  place  the 
record  with  the  decision,  the  petition  and  five  copies  of  the  statement 
in  the  consultation  room. 

3.  When  a  rehearing  is  granted,  and  the  Court  does  not  pass  upon 
the  case  immediately,  the  cause  may  be  immediately  fixed  for  a  partic- 
ular day  or  called  and  fixed  with  preference^  as  the  Court  may  direct; 
in  which  last  event,  briefs  will  be  required. 

4.  Oral  argument  may  be  granted  in  such  cases  in  the  discretion  of 
the  Court,  if  applied  for  on  motion  made  four  days  previous  to  the  trial 
day,  and  certified  as  served  on  the  opposite  counsel. 

5.  The  clerk  will  properly  designate  the  cause  on  the  Judge^s  docket 
as  being  upon  rehearing,  and  also  the  fact  when  oral  argument  is  to  be 
heard. 

6.  Only  one  rehearing  in  any  cause  will  be  granted,  unless  matters 
are  decided  which  had  not  been  previously  considered,  and  reserve  has 
been  made  by  the  court  for  an  application. 

7.  Applications  for  rehearing  will  be  entertained  only  where  the 
judgment  disposes  finally  of  the  cause. 

RULE  X. 

MOTIONS  TO  DISMISS. 

1.  Motions  for  dismissal  of  appeals  shall  be  filed  and  fixed  for  trial 
by  the  clerk  in  his  office.  They  shall  be  so  fixed  for  the  Monday  of 
each  court  week,  at  least  one  week's  previotis  ndtice  being  given  by 
posting  at  the  court-room  entrance ;  but  if  not  tried  on  the  day  for 
which  they  are  thus  fixed,  they  shall  be  continued  to  Monday  of  the 
next  court  week. 
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2.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on, 
and  on  their  trial  shall  be  argued  in  printed  briefs,  which  must  conform 
in  character  and  number  to  the  requirements  stated  in  Rule  VII. 

RULE   XL 

MOTIONS  AND   INSTRUCTIONS. 

1 .  All  motions  made  in  open  court  must  be  offered  before  the  reg- 
ular business  of  the  court  is  begun  or  after  it  is  closed. 

2.  No  motion  will  be  entertained  unless  it  be  in  writing,  upon  not 
less  thau^a  half  »heet  of  paper,  and  with  a  proper  title  endorsed  upon  it. 

3.  All  instructions  to  the  clerk  and  agreements  of  counsel,  on  which 
the  Con  It  is  to  act,  must  be  in  writing  and  duly  filed. 

RULE  XII. 

WRITS. 

1 .  No  application  for  writ«  5f  mandamnSf  prohibition,  certiorari,  and 
the  like,  will  be  entertained  by  the  Court,  unless  previously  properly 
docketed  and  filed  in  the  clerk's  office. 

2.  The  Court  will  entertain  no  application  for  a  writ  of  prohibition, 
unless  previous  notice  of  intention  to  make  such  application  shall  have 
been  given  to  the  opponite  party  or  his  counsel,  the  seirvice  of  such 
notice  to  be  made  to  appear  by  affidavit. 

3.  All  applications  for  writs  and  rules  to  show  cause  shall  be  fixed 
and  submitted  on  printed  briefs,  and  without  oral  argument. 

RULE   XIIL 

DEATH  OP  PARTY  TO  APPEAL,  ETC. 

1.  Whenever,  pending  an  api>eal,  either  party  shall  die,  his  proper 
representatives  may  voluntarily  come  in  and  be  admitted  parties  to 
the  suit,  add  thereupon  the  cause  shall  be  heard  and  determined  as  in 
other  cases. 

2.  When  the  appellant  dies,  pending  the  appeal,  if  his  proper  rep- 
resentatives be  known  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  case,  the  appellee  may  on  affidavit  apply  for 
an  order  to  summon  them  to  appear  within  twenty-five  days ;  and  in 
default  of  such  appearance,  after  due  return  of  service,  the  appellee 
may  move  the  dismissal  of  the  appeal,  or  have  the  cause  heard  and  de- 
termined as  in  other  cases.    . 

3.  If  the  proper  representatives  of  the  appellant  be  not  known,  or 
do  not  reside  within  the  State,  the  appellee  may,  on  affidavit,  obtain  an 
order,  that  unless  they  appear  and  become  parties  with  in  three  months 
from  publication,  the  appeal  will  be  dismissed.  The  appellee  must 
cause  the  said  order  to  be  published  three  times  in  a  newspaper  printed 
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at  the  Beat  of  government  of  the  State,  or  in  the  place  where  the  Court 
sits,  and  upon  proof  of  such  publication,  and  in  default  of  appearance, 
the  appellee  may  have  the  appeal  dismissed,  or  the  cause  heard  and 
determined  as  in  other  cases. 

4.  If  the  appellee  dies,  pending  the  appeal,  and  his  proper  repre' 
sentatives  be  known  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  cause,  the  appellant  may,  on  affidavit,  apply 
for  an  order  to  summon  them  to  appear  witlrin  twenty-five  days,  and  in 
default  of  such  appearance,  after  due  return  of  service,  the  appellant 
may  proceed  to  have  the  cause  heard  and  determined,  as  in  other  cases. 

5.  If  the  appellee's  proper  representatives  be  not  known,  or  do  not 
reside  in  the  State,  the  appellant  may,  on  affidavit,  obtain  an  order  that 
unless  they  appear  and  become  parties  within  three  months  from  pub- 
lication, the  appellant  will  proceed  to  have  the  cause  heard  and  deter- 
mined, and  cause  the  said  order  to  be  published  three  times  in  a  news- 
paper printed  at  th«  seat  of  government  of  the  State,  or  in  the  place 
whei-e  the  Court  sits,  and  upon  proof  of  such  publication,  and  in  default 
of  appearance,  the  appellant  may  proceed  to  have  the  cause  heard  and 
determined  as  in  other  cases. 

6.  The  foregoing  provisions  will  apply  to  corporations,  the  chart<jrs 
of  which  may  have  expired,  pending  the  appeal,  by  limitation,  foifeit- 
ure,  or  other  mode  of  dissolution. 

RULE  XIV. 

APPLICANTS   FOR   ADMISSION   TO  THE   BAR. 

1.  No  i^erson  applying  for  admission  as  an  attorney  and  counsellor- 
at-lnw  shall  be  examined  as  such  until  his  name  as  a  candidate  for 
admission  shall  have  been,  by  the  clerk,  published  during  three  judi- 
cial days  at  the  foot  of  the  trial  list  posted  at  the  court- room  door. 
Application  to  be  made  through  the  clerk. 

2.  The  Court  will  hereafter  require  of  candidates  for  admission  to 
the  bar: 

First — Evidence  of  citizenship  of  the  State  of  Louisiana. 

Second — Evidence  of  good  moral  character,  by  certificate,  in  con- 
formity to  the  statutes  of  March  28,  1823,  and  March  20,  1842,  and  of 
two  years'  study,  according  to  Act  of  May  7, 1877. 

3.  The  Court  will  not  be  satisfied  with  the  qualification  of  a  candi- 
date in  point  of  legal  learning,  unless  it  shall  appear  by  examination 
that  he  is  well  read^in  the  following  courses  of  studies  at  least:  Story 
on  the  Constitution;  Vattel's  Law  of  Nations,  or  Wheaton's  Elements 
of  International  Law;  the  History  of  the  Civil  Law  in  Louisiana;  the 
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Loaisiaoa  Civil  Code;  the  Code  of  Practice;  the  Statutes  of  the  State 
of  a  General  Nature;  the  Institutes  of  Justinian;  Domat's  Civil  Law; 
Pothier's  Treatise  on  Obligations;  Blackstone^s  Commentaries,  Fourth 
Book ;  Kent's  Commentaries ;  Smith  on  Mercantile  Law ;  Wood  on  In- 
surance; Story  or  Parsons  on  Notes;  Chitty  or  Bay  ley  on  Bills;  Green- 
leaf.  Stsirkie  or  Phillips  on  Evidence;  Russel  on  Crimes;  Bishop  on 
Criminal  Procedure ;  and  the  Jurisprudence  of  Louisiana,  as  settled  by 
the  decisions  of  the  Supreme  Court. 

4.  The  examination  shall  be  conducted  in  the  following  mannei 
At  the  beginning  and  during  the  course  of  the  session  in  New  Orleans 
and  at  the  opening  of  the  terms  in  the  country,  the  Court  will  appoint, 
from  among  the  members  of  the  bar,  a  committee  of  nine,  four  of  whom 
shall  constitute  a  quorum,  who  arc  requested  to  lend  their  aid  to  the 
Court.  On  the  production  of  a  certificate  from  the  committee  that  he 
has  been  examined  upon  the  above  works,  and  that  he  is,  in  their 
opinion,  qualified  for  admissiou  to  the  bar,  the  Court  will  admit  him  to 
a  public  examination,  and  if  such  examination  is  satisfactory  to  the 
Court;  the  candidat<e  will  be  admitted  and  licensed  as  an  attorney  and 
eoansellor-at-law. 

5.  The  committee  will  meet  twice  in  each  month  during  the  sessions 
of  the  Supreme  Court,  to  wit:  on  the  Friday  preceding  each  court  week. 

6.  The  Court  will  examine  on  Tuesday  of  each  court  week. 

7.  Each  candidate  to  be  examined  separately-  before  the  committee 
and  the  Court. 

8.  No  oath  will  be  administered  and  license  issued  unless  the  fee  of 
the  clerk  has  been  previously  paid. 

9.  Candidates  who  have  been  rejected  by  the  committee,  or  by  the 
Court,  will  not  be  reexamined  until  after  six  months  of  additional  study. 
An  applicant  not  admitted  by  the  Court  will  not  be  reexamined,  unless 
OD  production  of  a  new  certificate  of  examination  and  competency  from 
the  committee.  The  several  examining  committees  will  furnish  tlie 
Court  with  a  list  of  candidates  examined  by  them  who  have  not  been 
recommended  for  admission. 

10.  The  clerk  is  directie<l  to  open  and  keep  a  roll  of  attorneys,  whidi 
will  contain : 

1 .  The  full  name  of  the  attorney. 

2.  The  place  of  his  nativity. 

3.  The  tiate  of  his  nativity. 

4.  The  place  of  his  admission.  • 

5.  The  date  of  his  admission. 

6.  The  authority  of  liis  admissiou. 
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7.  The  place  of  his  residence. 

8.  The  signature  in  full  of  the  attorney. 

9.  The  date  of  registry. 
10.    Remarks. 

1 1 .  The  clerk  will  require  from  the  applicant  for  enrolment  evidence 
of  his  admission  to  the  bar,  but  in  case  of  the  loss  or  destruction  of  the 
diploma  or  license  showing  admission,  the  clerk  will  make  the  enrol- 
ment on  the  affidavit  of  tlie  applicant,  uoting'the  circumstance  in  writing 
on  the  roll. 

12.  No  attorney  who  has  failed  to  comply  witli  this  rule  will  be  per- 
mitted to  practice  before  the  Cofirt. 


The  foregoing  rules  will  be  relaxed  when  convenient  for  the  proper 
dispatch  of  business,  or  where  tlieir  rigid  enforcement,  when  the  Court 
sits  for  the  trial  of  country  cases,  might  work  injury  or  a  protracted 
delay. 
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ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT   OF   LOUISIANA, 

AT^NEW  ORLEANS, 

IN 


JUDGES  OF  THE  COURT: 

Hon.  Edward  Bermudez,  Chief  Justice. 

Hon.  F6LIX  P.  Poch6, 

Hon.  Robert  B.  Todd, 

„       ^,  V.  Associate  Justices, 

Hon.  Charles  E.  Fennbr, 

Hon.  Thomas  C 


I 

E.  Fennbr,        ^ 
J.  Manning,         \ 


Sami'el  H.  Kexnedv  vs.  The  New  Orleans  Savings  Ixstitition. 

Claiins  acquired  by  »  debtor  afraiDHt  his  creditor,  with  full  kuowledge  of  the  tatter's 
notoriooA  insolveuny  and  for  the  purpose  of  obtaiuinj;;  an  undue  preference,  cannot  be 
set  up  by  the  former  In  couipenHation  of  hiH  indebtodneas,  although  the  insolvency  had 
DOt  been  previously  Judicially  declared. 

Courts  of  justice  cannot  be  asked  to  create  a  transaction  or  condition  of  things,  which  the 
law  reprobates  and  forbids  and  which  they  would  have  undone,  if  called  upon  to  do  so. 

APPEAL  ft-oin  the  Civil  District  Court  for  the  Parisli  of  Orleans. 
Homton,  J. 


Thomas  J.  Semmes  and  H.  E,  Upton  for  Plaintitt'  and  Ajipellant : 
1.    Samuel  H.  Kennedy,  on  the  thirty-fli-st  day  of  March,  1870.  obtaine<i  the  writ  of  seques- 
tration, from  the  late  Fifth  District  Court  of  the  Parish  of  Orleans,  under  which  writ 
the  civil  sheriff  seised  and  took  into  his  possession  certtiin  mortKage  notes,  which  he 
now  holds,  under  said  writ    The  mertfcage  notes  were,  at  the  date  of  the  issuance  of 
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the  writ  of  seqaestration,  in  the  posseftsiou  of  David  Urquhart,  president  of  said  InHti- 
tution. The  writ  of  Heqiieetmtion  issued  prior  to  the  rendition  of  the  Judgmout.  by  the 
United  States  Circuit  Court,  appointing  receivers  to  take  charge  of  the  property  and 
effects  of  said  New  Orleans  Savings  Institution.  On  the  day  thnt  the  writ  of  sequeB- 
tration  isi«ued  a  real  tender  was  made  to  the  New  Orleans  Savings  IiistitutioQ  of  the  fall 
amount  due  by  said  Kennedy  on  said  mortgage  notes.  Tliis  tender  wns  validly  made, 
followed  by  a  consignment,  nnd  had  the  effect  of  a  full  and  complete  payment.  R.  C.  C, 
Art.  2167;  Walker  vs.  Brown,  12  A.  266. 

Sequestration  is  defined  to  be  a  ninndatu  of  the  court,  ordering  the  sheriff,  in  certain  cases, 
to  take  into  liis  possession  and  to  keep  a  thing,  of  which  another  person  has  tlie  posses- 
sion, until  after  the  decision  of  a  suit,  in  order  that  it  be  delivered  to  him  who  shall  be 
adjudged  entitled  to  have  the  propeity  or  possession  of  that  thing.  Obligations  and 
titles  may  be  sequestered  when  their  ownership  is  in  dispute.  B.  C.  C.  Arts.  209  and 
272. 

In  ordinary  cases  of  attachment,  or  when  a  judicial  sequestration  is  necessary,  the  law 
has  provided  an  officer— to- wit:  the  sheriff— to  take  care  of  the  property  seized ;  but  ho  is 
to  act  only  in  the  event  of  the  parties  failing  to  appoitit  a  fit  and  proper  sequestrator  or 
keeper  of  iheir  own  selection.  4  R.  517,  524;  11  R.  418;  11  M.  462,  522,  523;  Keshew  vs. 
Gould,  30  A.  103  ;  Levy  vs.  Penny,  11  A.  540. 

Compensation  takes  place  by  the  mere  operation  of  law,  even  unknown  to  the  debtors. 
The  two  debts  are  reciprocally  extinguished  as  soon  as  they  exist  simultaneously  to  the 
amonnt  of  their  respective  sums.  R.  C.  C.  2208  (2204);  4  A.  157;  15  A.  165;  United 
Slates  Reports.  S.  C,  vol.  05  (5  Otto),  pages  ^77  and  17S;  5  Mason's  Reports  212 ;  2  Otto 
.)62,  High  on  Receivers,  see.  247,  pages  163  and  104;  Waterman  on  Set-Off,  2d  edition, 
pages  16  and  17;  Horse  on  Jtouksand  Banking,  page  41. 

No  proceeding  has  ever  been  instituted  by  tUe  State  to  enforce  the  forfeiture  of  the 
charter  of  the  ^'ew  Orleans  Savings  Institution.  It  has  never  been  divested  of  its  cor- 
porate character  and  capacity.  Its  iusolvency  ha.^  never  been  judiclully  ascertained 
and  detenuini'd.  5  R.  63 ;  5  A.  179  ;  10  A.  28,  29  ;  31  A.  63 ;  Atchafalaya  Bank  vs.  Daw- 
son, 13  L.  497;  Slate  ex  rel.  Lunncs  vs.  Attorney  General,  30  A.  958;  the  State  of  Louis- 
iana vs.  Citizens'  Savings  Bank,  31  A.  836 ;  Baker  et  al.  vs  The  Louisiana  Portable 
Railroad  Company,  34  A.  754. 

The  New  Orleans  Savings  Institution  has  been  hold  by  this  Court  to  be  a  bank.  32  A. 
531. 

Our  law  differs  from  the  common  law  doctrine,  that  whei  e  a  check  has  been  presented 
to  and  acceptance  refused  by  a  bank,  there  being  no  privitv,  the  holder  of  the  chock  can 
not  sue  the  bank.  A.  cheek  duly  notijied  to  the  bank  coiuftituten  an  equitable  asngnment  of 
the  fund  against  which  it  it  drau^n.  Case  vs.  Henderson,  23  A.  49.  Overruled.  Center. 
There  is  no  distinction  to  bo  made  between  the  irregiihir  deposit  of  the  custoiuer  with 
his  factor  and  that  of  a  depositor  with  a  bank.  Bank  vs.  Coates.  12  Reporter  514 ;  Jack- 
son vs.  Ticrunu,  15  La.  485;  Goitlun  &  Gomila  vs.  Muchlor,  34  A.  604;  R.  C.  C.  2642  to 
2654;  (  lark  vs.  Clark,  108  Mass.  522. 

Nopiovision  in  act  No.  239  of  1855,  entitled  an  act  "to  incorporato  the  New  Orleans 
Savings  Institution,"  oi  the  act  of  1857,  amending  act  No.  239 of  1855:  or  in  act  No.  106 
of  1878,  page  157,  entitled  an  art  "to  extend  the  charier  of  the  New  Orleans  Savings 
Institution,  with  amendments,"  providing  the  mode  and  manner  of  its  liquidation,  in 
the  event  uf  its  becoming  necessary.  There  is  no  geneml  law  under  which  proceedings 
could  have  been  had  for  its  liquidation.  The  only  statutes  under  which  its  affairs  could 
have  been  legally  liquidated  and  suttlcd  are  tlie  acts  of  14th  and  26th  March,  1842,  and 
5th  xpril,  1843.  They  are  spucial  laws  for  special  purposes,  and  are  to  be  coustnied  . 
together  as  in  pari  matsria  and  apply  alike  U>  solvent  and  iusolveut  banks.    These  acts 
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are  in  fall  force  and  ettect.  31  A.  837.  The  iiecond  section  of  the  act  of  5th  April,  1843, 
it  in  the  following;  thrmn  :  '•  It  ghali  be  the  duty  o/  «ae/t  of  the  bank*  of  this  JSt4ite,  at  all 
timta,  to  receive,  in  set-off  or  part  off-set  of  debts  due  to  it.  Us  oton  debts,  when  liquidated  or 
past  due,  whether  for  circulation,  deposits  or  arising  from  any  sotirce  whatever,  and  whether 
sveh  banks  be  or  not  in  liquidation,  and  withoiU  reference  to  the  date  at  which  the  debtor 
offering  such  tender  may  have  acquired  the  claim  by  him  offered  in  off-set."  The  terms  of 
these  laws  are  general,  and  apply  to  all  the  banks  of  the  State,  whether  in  liquidation  or 
not :  to  those  which  still  retain  their  chartern,  as  well  as  to  those  which  haxe  lost  theirs 
and  are  in  a  train  of  liquidation.  The  Oommissioners  of  the  Exchange  and  Banking 
Company  of  Now  Orleans  vs.  Enoch  R.  Mudge  and  another,  6  R.  396  and  397. 

Robert  Mott,  Henry  B,  Kelly  and  E,  M.  Hndaon  for  Defendant  and 
Appellee : 

1.  The  proceeding  by  seqnf^stration  in  this  case  is  irregular,  and  not  warr<uited  hy  law. 
The  moi  tgage  debtor  is  not,  upon  the  bare  averment  that  his  liability  upon  a  mortgage 
note  has  been  extingnished  by  one  of  the  canses  specified  in  article  739.  C.  P.,  and  that 
he  fears  that  the  mortgage  creditor  will  conceal,  part  with  or  dispose  of  the  note  when 
the  note  has  matured,  entitled  to  have  the  evidence  of  indobtedncss  sequestered  out  of 
the  hands  of  the  ci  editor,  so  as  to  thereby  prevent  him  from  resorting  to  executory  pro- 
ceedings to  enforce  the  moitgage,  but  should  be  remitted  to  his  light  to  avail  himself  of 
the  alleged  ground  of  extinguishraent  of  the  mortgage  debt  in  any  action  which  ma*'  be 
brought  thereupon  by  the  creditor  or  his  transferree,  after  maturity. 

1  The  Cirenit  Court  of  the  United  Stotes  for  the  District  of  Louisiana,  having  acquired 
jariMiiction  ratione  personarum  of  the  suit  of  Larroque  et  al.  vs.  The  New  Orleans 
^Tings  Institution,  had  a  right  to  decide  every  question  arising  in  that  suit,  and  having 
decided  to  assume  charge  of  the  liquidation  of  the  affairs  of  that  institution  upon  aver- 
ments ol  insolvency  and  dereliction,  and  to  appoint  receivers  of  ite  effects,  the  correct- 
neasof  its  decision  cannot  be  questioned  here.  Billon,  removal  of  causes,  p  20;  EUiott 
vs.  Piersol,  1  Pet.,  340;  Wayman  v>*.  Southanl,  10  Wh..  49;  Livingston  vs.  Story,  9  Pet.. 
392;  Robinson  vs.  Campbell,  3  Wh..  22-2;  Payno  vs.  Hook,  7  Wall,  430. 

3.  The  proceedings  in  the  Circuit  Court  wore  regular  and  proper  in  the  exercise  of  its 
jurisdiction  as  a  court  of  chanccrj'.  the  suit  of  Larroque  et  al.  vs.  The  New  Orleans 
Savings  Institution  falling  plainly  within  tlie  equity  Jurisdiction  of  the  court.  Mora- 
▼sets  oil  Private  Corporations,  p.  632;  Gaylord  vs.  Receivers,  quoted  in  High  on 
Receivers,  p.  39,  n.  2. 

4.  Claims  againnt  an  insolvent,  acquired  after  insolvency,  cannot  be  compensated  against 
debts  due  to  the  insolvent  prior  to  and  at  the  time  of  insolvency.  Nor  can  exemption 
from  the  general  rule  be  allowed  in  this  case  nuder  the  exception  thereto  established  by 
Act  157,  of  1843,  and  Act  92,  of  1843.  Mannsel  de  Paillat,  7  Ed.  1286  ;  3  Larombidre,  p. 
m,  Nos.  7  and  8 ;  *i  Zachri6,  p.  413,  No.  3S ;  7  ToulH6r,  No.  381 ;  Journal  du  Palais, 
Tnblo  Coroplementairo.  Part  II,  verbo  FailHte.  Nos.  4  5,  194.  195;  Bossier's  Syndic  vs. 
Belair,  1  N.  S.  484 ;  Keuner's  Syndic  vs.  Sims,  6  N.  S.  66. 

i.  A  Savings  Bank  is  only  an  incorporated  agency  for  receiving  and  investing  money  of 
depositors  and  if  a  loss  of  deponits  is  incurred,  one  depositor  cannot  maintain  au  itction 
sgainst  the  bank  to  recover  his  share.  The  remaining  assets  belong  to  all  the  deposit- 
ors. One  hns  no  better  right  to  be  paid  at  the  expense  of  the  others  than  another.  And 
if  a  depositor  in  such  bank  is  indebted  to  it  as  n  bon-ower  of  its  fimds,  lie  cannot,  in  case 
of  insolvency  of  tho  bank,  offset  his  deposit  against  his  debt  due  to  the  bank.  Burreil 
vs.  Savhi^s  Socioty,  38  Conn.  203;  Osbom  vs.  Byrne,  43  Conn.  156. 
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Tlie  opiiiiou  of  the  Couit  was  delivered  l>y 

Bekaiudez,  C.  JC  On  tlie  avenueut  that  foiu"  certain  notes  of  his, 
seemed  by  mortgage  and  once  owned  by  tlie  defendant  Institution, 
liave  been  paid  in  i)ai't,  and  extinguished  otherwise  by  compensation, 
by  ox)eration  of  hiw ;  that  the  said  notes  are  in  the  possession  of  the 
defendant,  who  refuses  to  deliver  them  and  who  may  dispose  of  the 
same,  the  plaintift'  has  obtained  a  seciuestration  thereof,  jiraying  tliat, 
in  due  coni'se,  they  be  returned  to  him  as  his  property. 

From  an  adverse  judgment,  the  plaintiff  has  a])pealed. 

The  facts  disclosed  by  the  record  are  the  folh»wing : 

On  the  81st  of  March,  1879,  the  defendant  Institution  held  four  mort- 
gage notes  of  tlu-  plaintiff,  (»acli  for  $5000,  on  wliich  $2500  liad  been 
paid  and  on  which  $17,500  api)eared  to  remain  due. 

On  the  sanui  day,  tlie  plaiutitt'  tendered  to  the  defendant,  in  extin- 
guishment of  the  debt  thus  owing : 

1.  All  his  rights,  title  and  interest  in  and  to  the  deposits  figuring  to 
the  credit  of  two  different  deposit  accounts,  evidenced  by  a  ti'ansfer  to 
him  by  the  depositors  of  the  hitter's  chiims  to  such  deposits  and  l^y 
checks  drawn  by  them  against  the  funds  represented  by  the  pass  books, 
for  $16,658  38. 

2.  In  cash,  the  sum  of  $841  62,  being  the  difference  between  the 
amount  of  the  dejjosits  and  the  amount  due  on  the  notes  ($17,500). 

The  Institution  refused  to  accept  the  pass  books,  checks  and  cash  in 
pajTiieut  of  the  notes  and  to  deliver  the  not^^s.  The  plaintiff  there- 
upon deposited  the  books,  checks  and  cash  in  a  bank,  subject  to  the 
order  of  the  Institution  and  gave  written  notice  to  the  latter  of  the 
dejwsit  thus  made. 

The  idaintiff  then  obt^iined  tin*  sequestration  of  the  notes,  which  since 
Man^h,  1879,  have  been,  in  some  way  or  other,  in  legal  custody.  32  A. 
1232. 

It  appears  further  fiom  the  record,  that  on  the  28th  of  February, 
1879,  tlie  Institution,  after  being  almost  drained  by  a  run,  suspended 
payment  and  gave  public  notice  of  its  inability  to  pay  its  deposits. 

On  the  20th  of  March,  1879,  a  bill  in  equity  was  filed  in  the  United 
States  Circuit  Court  for  this  district,  by  a  tbreigu(»r  who  was  a  depos- 
itor for  a  large  amount  in  said  Institution,  alleging  the  insolvency  of 
the  same  and  praying  for  its  dissolution  and  liquidation  by  a  receiver. 

On  the  31st  of  March,  following,  the  Court  api>ointed  receivers,  who 
qualified  on  the  same  day  and  subsequently  took  possession  of  the 
pro]>erty  of  the  concern,  realizing  and  distributing  the  proceeds  thereof 
among  the  creditors,  according  to  their  respective  rights. 
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The  cousuleration  ^iveii  l>y  tlie  plaintiff  to  Picn-e  Butler  and  the 
estate*  of  Ann  Butler,  the  depositors  aforesaid,  for  the  anHUint  of  depos- 
its ti^iring  to  tlu'ir  eredit  on  the  books  of  tlie  eonipany  and  of  their  own 
pass  books,  namely,  .fl<),058  l^,  and  for  the  ehecks  thereagainst,  was 
plaintiff's  own  ehe<'k  for  $58;30  5();  that  is,  thirty-Hve  i»er  eent  of 
the  whole  amount,  and  an  a^eenient  to  pay  fifteen  i)er  rent  more  in 
ea*M'  he  should  use  the  books. 

Tlie  purehaw*  of  the  rights  of  the  de])ositors  took  ])laee  on  the  2f>th  of 
March,  1879,  a  month  after  suspension  and  advertisenjent  and  two  days 
before  the  tender  already  stated  was  made. 

At  that  time,  the  Institution  was  not  a  <'reditor  of  either  of  the  But- 
ler depositoi-s. 

(Treat  ingenuity  and  learning  was  displayed  during  the  argument  of 
the  ease,  to  show  that  the  ehiim  of  the  Institution,  evidenced  by  the 
uotes,  had  lH»en  or  had  not  been  extinguished  by  com]>ensation  by  ope- 
ration of  law,  it  being  admitte*!,  however,  on  both  sides,  that  the  defense 
was  ^od  or  bad  according  as  the  claim  of  the  depositors  were  a<'(|uire<l 
before  or  after  insolvejiey,  with  this  distinction,  Iiowever,  that  the 
plaintiff  claimed  that  the  insolvency  had  not  been  judicially  declared 
and  that  this  was  essential  to  debar  compensation  ;  while  the  defend- 
ants urged  that  it  was  enough  if  the  insolvency  was  actual  and  to  the 
knowledge  of  the  i>laintiff ;  but  that,  anyhow,  the  insolvency  Imd  been 
judicially  admitted  and  tliat  this  fully  satisfied  the  requirement,  if 
valid  in  law. 

Hence  it  is  that  the  learned  counsel  indulged  in  argument  in  the  dis- 
cussion of  the  often  mooted  ])roposition  whicli  does  not  seem  as  yet 
tinally  decided  by  unquestionable  superior  authority:  Whether  service 
of  pitK*es.s,  or  seizure  of  ]>roperty,  confers  jurisdiction. 

It  is  not  deemed  necessary  to  discuss  and  deterujine  whether  the 
appointment  of  the  receivers  retroacted  to  the  <late  of  tin*  filing  of  the 
bill  in  equity  and  whether  the  jurisdictitm  of  the  Circuit  Court  attached 
from  that  time. 

It  cannot  be  denied  tiiat,  if  on  tlie  day  of  the  filing  of  the  bill  in 
equity  (March  20,  1879),  the  Circuit  Court  had  appointed  n'ceivers,  and 
that  these  had  taken  |K)S8ession  of  the  assets  of  tlie  Savings  lustituticm, 
deenjed  as  an  insolvent  concern,  at  any  time  before  the  purchase  liy 
plaintiff  (2JHh  of  March,  1879)  of  the  rights  of  the  dei)ositors,  the  claim 
in  com]iensati<m  could  not  have  been  set  up,  for  it  is  too  clearly  settled 
by  a  number  of  indisputable  authorities,  which  it  is  unnecessary  to  enu- 
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^nierate,  that  comiMnisation  orset-oif  is  not  admif^ible  where  the  credits 
or  chxinis  »et  up  have  been  acquired  after  a  surrender  or  c<»ssion  judi- 
cially accepted  or  an  insolvency  judicially  declared. 

(Conceding,  therefore,  that  proposition,  and  yielding  further,  that  on 
the  29th  of  March,  1879,  the  insolvency  of  the  Savings  Institution  had 
not  been  judicially  declared  and  that  it  then  and  on  the  3lst  of  March 
following,  wh(»n  the  sequestration  of  the  notes  took  place,  still  wafl 
under  the  control  of  its  regular  officers  and  had  possession  of  all  its 
assets,  the  question  which  arises  and  which,  after  all,  is  the  only  one 
to  be  solved  in  this  controversy,  is :  Whether  the  claim  of  the  Institu- 
tion for  the  amount  due  on  the  notes  onn  be  compensated  by  the 
drawer  and  debtor  thereof,  with  claims  against  it,  purchased  after  its 
insolvency  had  become  notorious  and  was  well  known  to  him  f 

We  deem  it  unnecessary  to  consider  and  determine  whether  Pierce 
Butler  an<l  the  estate  of  Ann  Butler,  who  were  depositors,  and  a«  such, 
creditors,  before  the  insolvency  of  the  Institution  had  been  ascertained, 
could  or  not  themselves  have  pleaded  compensation  by  setting  up  their 
deposits  in  partial  or  tot«l  extinguishment  of  a  claim  of  the  Institution 
against  them,  if  any  had  existed.  That  state  of  facts  is  not  presented 
and  the  fonnal  decision  of  the  question  is  not  useful  in  this  controversy. 

The  difficulty,  then,  which  is  to  be  solved  is,  whether,  under  the  law 
of  Louisiana,  a  debtor  can  set  np  in  comi)ensation,  by  operation  of  law, 
of  the  claim  of  his  creditor,  at  par,  debt*  of  the  latter,  acquired  after 
that  creditor  has  become  actually  and  notoriously  insolvent  and  has 
practically  failed,  although  his  insolvency  or  failure  has  not  been  fol- 
lowed by  a  judicial  surrender  or  cession  of  property. 

Jk»fore  entering  into  the  discussion  of  that  question,  we  think  it 
proper  t<>  dismiss  at  once  ti*om  consideration  tlie  defense  that  such  c^ra- 
l>ensation  can  l>e  pleaded  siu'cessfully  under  the  proWsions  of  the  bank 
acts  of  1843.  In  relation  t^)  that  subject,  it  is  sufficient  to  say  that  such 
legislation  refeiTed  to  a  class  of  banking  institutions  in  existence  at  the 
time,  or  of  similar  ones  susceptible  of  subsequent  life.  It  did  not  enter 
into  the  mind  of  the  Legislature  to  provide  for  money  organizations 
which  were  then  hardly  known,  are  no  kindred  to  those  in  contempla- 
tion, and  are  not  therefore  reached  by  the  acts  in  question. 

Pn)ceeding  now  with  oiu'  inquiry,  let  it  be  supposed  for  a  moment 
that,  instead  of  meeting  plaintiff's  demand  with  a  refusal,  as  it  did,  on 
the  31st  of  March,  1879,  the  Institution  then,  under  the  control  of  it* 
officers,  had  accepted  in  payment  of  the  notes  the  pass  books,  the  checks 
and  the  cash  offered,  and  had  sm-rendered  the  mortgage  notes:  and 
that  some  time  later,  surely  within  a  year,  the  receivers  had  instituted 
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!»nit  a^in^t  the  plaintiff,  stating  the  fact^«*  oecnrred,  asking  the  nullity 
of  the  transaction  and  payment  of  the  notes  ($17,500)  and  the  plaintiff 
here,  the  defendant  there,  had  answered,  maintaining  the  validity  of 
the  transaction  and  his  right  to  the  notes,  what  wonld  have  been  the 
character  of  the  action? 

Would  it  not  be  that  of  actions  which  the  law  gives  to  <Teditors  or  to 
their  representatives,  to  revoke  the  acts  of  their  debtors,  injurious  to 
them,  nnder  certain  stated  circumstances? 

Undoubtedly.  And  would  not  tlie  issues  then  presented  liave  liad  to 
be  determined  under  the  empire  of  principles  and  laws  which  sliould 
and  do  govern  in  actions  of  the  nature  of  that  now  before  the  Court  ? 
Assuredly. 

The  substantial  charge  and  ground  of  complaint  in  the  case  of  such 
revocatory  action  by  the  receivers  of  the  Savings  Institution,  represent- 
ing all  those  concerned  in  it,  would  be  that  their  debtor  (the  Institu- 
tion) had  received  in  pa>nnent,  at  par,  of  a  valid,  lu'tive  claim  due  it 
and  worth  every  cent  of  it«  face,  a  counter  claim  which  is  not  moneif^ 
worth  only  about  one-thir<i  of  its  face,  from  one  wlio  was  aware  of  its 
insolvency,  and  that  by  such  transaction,  which  is  forbidden  l)y  law, 
they  have  sustained  iivjury. 

In  such  a  case,  the  material  questions  to  be  solved  would  l>e : 

1.  THd  the  creditor  of  the  concern  know  of  its  insolvency? 

2.  Ha6  he  satisfied  the  claim  of  the  Institution  against  him  in  money  f 
If  he  knew  of  the  insolvency  and  did  not  pay  in  moneif,  the  receivers 

would  l>e  entitled  to  a  resi'ission  of  the  trausa<'tion,  and  to  recover  the 
amount  of  the  notes,  less  the  actual  dividends  declared  on  the  credits 
purchased  against  the  Institution,  and  actually  ready  for  imyment. 

The  law  gives  to  every  creditor  where  there  is  no  c<»ssion  of  goods,  as 
well  as  to  the  representatives  of  all  the  creditors,  where  there  is  any 
such  cession,  or  other  proceedings  by  which  they  are  collectively  repre- 
sented, an  action  t^  anmd  any  contract  nijide  in  fraud  of  their  rights. 
B.  C.  C.  1970. 

This  action  can  only  be  exercised  when  the  debtor  has  not  property 
sufficient  to  pay  the  debt  of  the  complaining  creditor,  or  of  all  his  cred- 
itors, when  there  has  been  a  cession  or  any  proceeding  analogous 
thereto.    R.  C.  C.  1971. 

No  contract  shall  be  avoided  by  this  a<*tion  but  such  as  are  made  in 
fraud  of  creditoi-s  and  such  as,  if  earned  into  execution,  would  have 
the  effect  of  defrauding  or  ii^iuriug  tliei'OLQ.    If  made  in  good  faith,  it 
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cannot  lie  nunulled,  although  it  prove  iij^jurioiis  t<)  the  creditors;  and 
although  made  in  bad  faith,  it  cannot  be  rescinded  unless  it  operate  to 
their  injury.     H.  V,  C.  1978,  1989. 

Every  contract  shall  be  deemed  to  luiNe  been  made  in  fraud  of  cred- 
itors when  the  obligee  knew  that  the  obligor  was  in  insolvent  circum- 
stances and  when  such  contract  gives  to  the  obligee,  if  lie  be  a  creditor, 
any  advantage  over  (»ther  creditors  of  the  obligor.     K.  C.  (-.  1984. 

Ry  being  in  insolvent  circumst^inces  is  meant  that  the  whole  proiieity 
and  credits  are  not  ecpial  in  amount,  at  a  fair  a pi praise uient,  to  tlie  debts 
due  by  the  party.     R.  V.  C.  1985. 

Not  only  contracts  which  dispose  of  property,  but  all  others  which 
are  made  in  fraud  of  creditors  and  deprive  them  of  their  njcoui-se  to 
the  i)roi)erty  of  their  debtor,  come  within  the  provisions  of  the  law.  R. 
C:.  C.  1989. 

No  pai/ment  of  a  just  debt  in  monvy  sjiall  be  affected  by  the  action, 
although  the  paity  was  in  insolvent  eirenmslances  and  the  person  to 
whom  he  made  the  i)ayment  knew  of  such  insolvency.     R.  C.  C  198t). 

Any  debtor  who  shall,  within  three  months  next  preceding  his  fail- 
ure, have  dis])osed  of  his  goods  and  effects,  in  order  to  give  an  unjust 
preference  to  one  or  more  over  the  others,  shall  be  debaired  from  the 
benefit  of  the  insolvent  laws  and  the  acts  shall  be  declared  null  and 
void.     R.  S.  1808. 

The  word  failure  used  in  the  Code,  siguities  the  situation  of  the  debtor 
who  finds  himself  in  the  imi)ossibiIity  of  paying  his  debts.  Solvency  is 
the  ability  to  pay  one's  debts.  He  who  cannot  pay  all  that  he  owes,  is 
not  solvent.     R.  V.  C  liiyni),  11,  2ii. 

If  the  act  consist  merely  in  the  endeavor  to  obtain  a  ])reference  over 
other  creditoi^s,  the  party  shall  lose  the  advantage  to  be  secured  by  the 
act,  but  shall  be  reimbursed  what  hv  nmy  have  given  or  paid  and  he 
shall  restore  all  advantages  he  has  receivc^d  ft-om  the  transaction.     R. 

('.('.  198a 

• 

The  foregoing  are  the  principles  which  should  be  invoked  for  the 
decision  of  a  cause  like  that  submitted  in  the  ju-escnt  instance. 

Under  the  textual  provisions  of  the  law,  it  is  manifest  that  it  is  not 
indisi)ensably  necessary  that  an  insolvency  or  failure  of  a  debtor  be 
judicially  declared  or  that  he  should  make  surrender  or  cessi(m  of 
propei-ty  to  entitle  his  creditors  or  their  representatives  to  annul  any 
act  <l(me  in  fraud  and  to  the  injury  of  their  lights.  It  is  sufficient  that 
he  be  in  the  impossibility  of  paying  his  debts;    that  the  i)arty  who 
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daimi^  to  have  been  lieiiefited  ha4l  knowledge  of  his  eirouniRtances  and 
if  he  were  allowed  hiH  preten«on«  he  would  obtain  an  undue  preference 
to  the  injury  of  the  other  creditors. 

It  is  ap]>arent  that  the  ]»hiintiff  in  this  ease  knew  of  tlie  faihire  and 
insolvency  of  tlie  Institution.  He  was  informed  of  it  by  public  adver- 
tisement, by  the  ])roceedin^  in  e<pnty,  and  he  purclnmed  privileged 
rights  against  it  at  thirty-five  cents  on  the  dollar,  wliich  he  seeks  to 
have  received  at  par^  in  payment  of  his  debt  to.  the  concern.  If  this 
were  clone,  the  other  depositors,  creditors  of  the  concern,  to  whom  all 
the  assets  lH4ong,  would  sustain  an  injury  of  at  least  sixty-five  y»er  cent 
of  their  interest  in  one  of  those  items,  the  notes  due  by  ])laintiff  and 
would  be  far  fi-om  being  paid  in  fiill,  wliile  the  ])laintif^''s  claim  would 
1m»,  or  nearly  so. 

It  has  been  well  said  that  Savings  Institutions  are  incorporated  agen- 
cies fin*  receiving  and  loaning  money  on  acc«nint  of  the  ownei*s.  They 
have  no  stoi'k,  no  cajutid.  They  are  ]daces  of  dei)Osit,  where  money 
can  be  left,  to  remain  or  to  be  taken  out  at  the  ]>leasure  of  the  owner. 
:t>  Conn.  173. 

They  are  coiiionitions  created  for  the  benefit  of  the  ])oorer  classes,  to 
induce  them  to  be  careful,,  saving  and  prudent.  They  pay  interest  or 
dividends,  when  any  are  earned,  to  the  dejiosits,  wliose  money  is  invest- 
ed, and  made  productive. 

The  deposit<n*s  be<'<mie  partnerft  and  stand  in  the  attitude  of  and 
have  the  same  interest  as  stockholders.  Then  funds  are  placed 
together,  to  be  invested  in  the  securities  designat<*d  by  the  organizing 
law  ami  are  entitled  to  share  the  profits  in  the  in-oportion  which  their 
ilei»osits  and  oth(»r  de]M)sits  bt^ar  to  the  xnofits  realized.  The  corpora- 
tion is  their  agent,  representing  their  interest  collectively  and  individ- 
ually. 

In  the  case  of  Bunnell  vs.  C'ollinsville  Savings  Society,  38  Conn.  203, 
in,  which  a  d<»poskor  was  seeking  to  recover  twenty -four  per  cent  with 
which  the  company  had  (credited  his  action,  as  his  share  of  losses  niain- 
tain«'d,  the  CiUirt  said,  speaking  of  such  instituti<nis: 

**  Tlieir  assets  «!onsist  of  loans  of  money  nuwle  by  them  for  the  ben- 
efit of  their  deposit(us,  from  whom  the  money  was  derived.  In  case  of 
loss,  they  have  no  property  out  of  which  it  can  be  paid  and  if  the  claim 
of  the  plaintiff  is  correct,  thes<»  Institutions  would  have  to  go  into- insol- 
vency and  wind  up  their  affairs  whenever  a  loss  occurs,  however  small 
it  may  he;  in  which  case  depositors  would  have  to  bear  tlieir  propor- 
tion of  the  loss.     Had  this  institution  wound  up  its  aftairs  in  conse- 
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quence  of  tliat  loss,  tlie  plaintiff  would  not  have  received  any  portion 
of  the  sum  which  he  now  seeks  to  recover,  for  liis  proportion  of  the  loss 
would  be  the  sum  now  in  controversy.  Why  should  he  be  benefited 
because  the  defendant  did  not  go  into  insolvency?  He  knew  when  he 
deposited  his  money  that  he  was  placing  it  at  hazai'd.  He  put  it  into 
the  hands  of  the  defendant  to  be  used  substantially  as  his  agent  for  his 
benefit  and,  in  the  use,  so  much  of  it  has  been  lost.  Wliat  ground  ha** 
he  to  complain?  The  assets  this  Institution  now  has  belong  substan- 
tially to  the  present  depositors.  How  can  he  obtain  liis  loss?  Shall  lie 
be  paid  out  of  their  money  ?  Substantially,  he  has  lost  the  sum  he  now 
seeks  to  recover  by  his  own  act,  through  the  instrumentality  of  his 
agent  and  he  has  no  right  to  complain." 

In  Osbom  vs.  Byrae,  decided  lat^r  by  the  same  court  (43  Conn.  156), 
the  question  presented  was,  whether  a  debtor  to  a  Savings  Institution, 
who,  at  a  time  when  it  was  generally  believed  throughout  the  commu- 
nity that  it  was  insolvent,  liJid  purchased  at  par  a  deposit  claim  against 
it,  could  set-off  that  deposit  claim  against  his  indebtedness  to  the  bank. 

The  learned  Court,  after  referring  approvingly  to  previous  opinions 
of  its  own  touching  the  character  of  Savings  Institutions  and  the  rela- 
tions between  them  and  the  depositors  of  money  therein  (32  Conn.  173 ; 
38  Conn.  203),  say: 

"  The  deposits  and  the  loans  are  wholly  independent  of  each  other, 
so  much  so,  that  it  does  not  appear  that  the  one  was  made  in  C/On se- 
quence of  the  other.  *  •  •  The  debts  which  depositors  owe  to  the 
Institution  in  form,  belong  in  fact  to  all  the  depositors,  but  neither  of 
the  depositors,  nor  the  Institution,  owe  them  anything  more  on  their 
deposits  than  their  just  proportion  of  the  value  of  the  assets  that  the 
Institution  owns.  The  difference  in  amount  has  been  lost  by  these  par- 
ties, through  the  instrumentality  of  their  agent,  and  they  have  no  right 
to  require  that  the  loss  shall  fall  on  the  other  depositors,  who  have 
already  suffered  in  the  same  way  and  to  the  same  extent. 

"  The  depositors  in  Savings  Banks  bear  the  same  relation  to  each 
other  and  to  the  fissets  of  the  bank  that  stockholders  in  other  monetary 
institutions  do  to  ea<ih  other  and  to  the  property  of  the  bank.  Disas- 
trous investments  affect  each  in  the  same  way,  and  in  case  of  insolven- 
cy, all  a  party  who  owns  deposits  in  the  one  case,  or  stock  in  the  other, 
can  claim,  is  his  just  proportion  of  what  remains  at  the  final  winding 
up  of  the  Institution." 

The  case  then  presented  and  decided  was  one  in  which  the  deposits 
hod  been  purchased  at  par,  therefore,  at  a  time  when  the  suspected 
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erabarmsAment  of  the  concern  had  n^t  affected  the  value  of  the  depoRitn 
with  it.  How  stronger  tlie  case  of  the  purchase  of  such  deposits  at  one- 
third  of  their  face  or  nominal  value  and  one  month  after  the  insolvency 
of  the  concern  had  hecome  a  matter  of  puhlic  notoriety. 

The  same  jirincijile  recognized  by  law,  existing  in  Louisiana,  which 
aiitliorizes  the  revocation  of  acts  done  by  an  insolvent,  where  bad  faith 
resulting  from  actual  or  constnictive  fraud  exist,  and  where  injury  has 
been  done  to  the  creditors,  prevails,  and  was  recognized  in  Massachn- 
setts  a  few  years  ago  by  the  able  Supreme  Court  of  that  State. 
The  Court  then  said : 

^^Tlie  case  discloses  a  purchase  of  demands  against  an  insolvent 
under  circnmstauces  that  should  prevent  the  purchaser  from  availing 
himself  of  them  in  set-off  against  a  debt  due  from  him  to  the  insolvent 
and  sought  to  be  recovered  by  the  assignee  of  the  insolvent  for  the  pur- 
pose of  general  distribution  among  his  creditors.    The  present  case  dif- 
fers from  that  of  Aldrich  vs.  Campbell,  4  Gray,  284,  where  such  pur- 
chase was  made  in  good  faith  and  unaccompanied  by  circumstances  to 
show  a  knowledge  that  the  purchase  would  operate  to  defeat  the  pur- 
poses and  provisions  of  the  insolvent  laws.     The  whole  arrangement, 
•     •     ♦     preceding  and  connected  with  the  purchase  of  these  demands 
from  creditors  of  the  insolvent,  indicates  the  purpose  to  interfere  with 
the  propter  distribution  of  tlie  estate  of  the  insolvent,  and  is  contrary  to 
the  spirit  of  the  insolvent  laws. 

**  To  allow  this  set-off  would  not  be  consonant  with  equity  and  justice 
to  the  parties  interested,  would  directly  t<»nd  to  defeat  an  equitable 
distribution  of  the  assets  among  the  creditors  genemlly,  and  would 
enable  a  debtor  of  an  insolvent,  one  notoriously  so,  and  who  was  about 
to  become  the  subject  of  prcK'cedings  in  insolvency,  to  give  a  preference 
to  such  creditors  of  tlie  insolvent  us  he  might  be  disposed  to  favor, 
making  the  debts  available  to  the  whole  amount  due,  if  the  purchaser 
pleased  to  take  them  at  that  rate,  as  he  might  well  do  if  he  was  to  be 
allowed  their  full  amount  as  an  available  set-off  against  his  own  debt 
by  the  insolvent,  or  what  would  be  ieqimlly  objectionable,  to  allow  the 
debtors  of  the  insolvent  to  discharge  their  liabilities  by  a  set-off 
acquired  by  purchasing  the  depreciated  debts  of  the  insolvent  at  a 
large  discount  from  their  nominal  value.''  Smith  vs.  Hill,  1877-8,  Gray, 
Mass.  573. 

In  the  subsequent  case  of  Colt  vs.  Brown,  12  Gray,  Mass.  233,  which 
was  an  action  by  receivers  of  a  bank  upon  a  debt  contracted  before  the 
institution  of  proceedings  agahist  the  bank,  the  defendant  was  denied 
the  right  to  set'-off  debts  puxchasod  since  their  conuuenceiaont. 
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Sliaw,  C.  J.,  there  Haid: 

"  To  allow  the  net-off  v,o\\\(\  l»e  iiicoiiHiHt<Mit  with  the  iiit<»iit  aud  spirit 
of  the  Htatutes,  .and  would  eswmti ally  effect  a  preference  in  favor  of 
debtors  to  the  hank,  by  enabling:  them  to  pay  in  a  de]»reciate<l  niedi- 
nni.''  AthiH  Hank  vs.  Nahant  Bank,  23  Pick.  480:  Makepeace  vs.  Uoates, 
8  Mans.  451;  Crease  vs.  Babcock,  10  Met.  525,  cited. 

In  his  vabiable  work  on  Private  ( 'oqmrations,  Morawetz,  p.  581, 
i  581,  says: 

^^  It  seems  clear,  npon  general  principles,  that  an  insolvent  coi-jmra- 
ti<m  which  has  ceased  to  carry  on  bnsiness,  cannot  distribnte  its  assets 
unequally,  and  prefer  certain  creditors  at  the  expense  of  others.  The 
equitable  lien  of  the  credit^jrs  upon  the  coii>oration  assets  is  for  the 
benefit  of  all  the  cr(»ditors  equally,  and  if  the  coi-poration  can  divest 
that  lien  so  as  to  ju-efer  oiw  creditor  to  another,  this  must  be  done  by 
virtue  of  the  powers  of  management  with  which  the  company  and  its 
agent*  have  been  intrusted.  The  cre^litors  of  a  <*or))oration  must  nc»ces- 
sarily  be  held  to  have  consented  that  th<»  comjmny's  assets  may  be  used 
by  its  agents  in  order  to  carry  on  the  business,  and  to  fuitlier  any  of 
the  purposes  for  which  the  company  was  f<n*med." 

In  Sawyer  vs.  Hoag,  17  Wall.  610,  Mr.  Justice  Miller  said: 

"As  soon  as  the  com])any  became  insolvent,  and  this  fact  became 
known  to  the  appellant,  the  right  of  set-off  for  an  ordinary  dt^bt  to  its 
full  amount  cease<l.  It  became  a  fund  belonging  e(jually,  in  e([uity, 
.  to  all  the  creditors  and  could  not  be  aj)pro]>riated  by  the  debtor  to  the 
exclusive  payment  of  his  o^vn  claim."  See  also,  8  BaiT.  Pens.  470;  (> 
BaiT.  Pens.  420;  60  G a.  174;  and  others  cited  in  note  of  Morawetz  at 
foot  of  sec.  581. 

From  all  those  authorities,  it  ai)[>ears  that  the  principle  recognized 
and  applied  is,  that  the  law  which  has  the  ])ower  to  annul  a  transaction 
has  likewise  the  virtue  of  preventing  the  same,  and  conse<|uently  debts 
purchased  w-ith  knowledge  of  the  debtor's  insolvency  and  reascm  to 
believe  he  is  about  to  go  and  be  driven  into  insolvency  and  notice  to 
the  debtor  of  the  purchase,  cannot  be  set-off  on  an  action  on  the  debt 
due  from  the  purchaser  to  the  debtor. 

Coming  back  to  the  case  before  us : 

What  is  it  that  the  plaintiff  acquired  from  Pierce  Butler  and  the 
estate  of  Ann  Butler  when  he  purchased  their  rights  as  depositoi^s?  He 
acquired  all  the  rights  which  i\w\  theft  had,  or  miyht  »ubseijvently  have, 
against  the  Institution;  that  is,  actual  and  eventual  rights.  What  were 
those  rights?     Rights  to  be  jiaid  their  deposits  out  of  tlie  jiroceeds  of 
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the  asset8  <vf  the  insolvent  etmeeni,  in  full, if  the  suuie  proved  sufficient; 
IN  piirt,  in  rase  tlie  sjune  were  inadetiuate.  Pierce  HiitUn*  and  the  estate 
of  Anil  Butler  rouUl  not  have  sold  to  the  phiintiff  nun-e  rights  than  they 
possessed  and  wliich  were  notliing  more  tlian  an  interest  as  i)artners  in 
the  connuon  fund  and  its  a<'creti<nis,  even  if  tlie  Institutioi;  liad  not 
suspended. 

Tlie  rights  of  all  tlu^  depositors  wh<»  nuiy  be  received  as  partners  or 
st^M'kholders,  that  is,  their  interest  in  the  Institution,  hecaine  tixed  tlu* 
uionuMit  that  the  corporation  suspended.  The  depositors  become  own- 
ei-s  in  coinnum  of  all  the  assets  and  entitled  to  sliare  the  same,  fifter 
payment  of  privileged  debts,  in  the  proportion  which  their  res])ective 
dejKisits  b<'ar  U>  the  net  amount  ultimat^'ly  to  be  realized. 

It  is  this  interest  of  theirs  which  the  Butlers  transfened  to  the  plain- 
tiff and  which  he  acquired. 

As  the  purchase  wa^  nuule  aft<*r  the  known  insolvency  or  failure  of 
the  Institution,  the  rights  accpiired  cannot  surely  be  set  up  in  compen- 
sjition  in  full  extinguishment  of  the  liability  under  the  notes. 

Conipeiisiition  did  not  take  place  proprio  vujore,  as  a  matter  of  right 
under  the  R(mian  law.  It  was  allowed  its  etiect^  when  differences 
aros<%  but  only  after  judicial  determination.  Emancipation  from  such 
rt\stTaint  as  a  condition  preced4'nt  for  reaping  its  advantages  and  the 
instantaneous  vivification  of  its  consecpiences,  even  when  unkiu)wn  to 
the  mutual  debtors,  is  of  (Gallic  <'r(*ation.  The  princijdes  of  the  mod- 
ern civil  law  on  the  subject  hav<'  been  transplanted  in  the  common  law 
and  set-off  or  compensaticm  in  that  system  is  now  regulated  by  the 
rules  of  the  civil  law. 

It  is  an  equitable  remedy,  which  originates  in  and  rests  upon  good 
faitli.  It  is  not  pennitte<l  when  its  operation  woiUd  involve  a  decep- 
tion and  a  disappointment  of  the  just  expe<'tation  and  c<mfidence  of 
the  party  against  whom  it  is  set  up.  It  is  nev(*r  allowed  when  repug- 
nant to  good  conscience,  when  it  is  the  offs]u-ing  of  artifice,  when  the 
]mrty  setting  it  up  has  been  guilty  of  bad  faith,  actual  or  constructive, 
and  never  when,  if  sanctioned  and  admitted,  it  would  prejudicially 
affect  the  ])reviously  jwquired  rights  of  innocent  third  ]>arti<^8.  Fardes- 
sus  Dr.  Com.  Vol.  1,  No.  2;i5;  Merlin  Vo.  Compens.  2,  No.  11;  Toullier 
4,  p.  ^1 ;  Mourlon  2,  p.  761,  No.  1452  {V.  N.  1290);  5  R.  288;  6  A.  40, 
207;  7  A.  53;  10  A.  m\:  R.  C.  C.  2215. 

If  it  be  true  that  no  law  can  be  jKunted  out  which  expressly  defeats 
the  i)retensions  of  i)laintiff,  it  is  equally  so  that  none  can  be  show^i 
which  formally  forbids  compensati<m  from  being  set  up  when  the  claim 
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has  been  purchased  or  acquired  since  a  surrender  or  cession  of  prop- 
erty, or  since  the  opening  of  an  insolvent  succession.  Yet  it  is  a  con- 
stant principle  not  to  be  controverted  that  counter  claims  thus  acquired 
cannot  be  allowed  in  such  cases. 

The  principle  upon  which  compensation  is  not  permitted  in  such 
instances  is,  that  ^'compensation  cannot  take  place  to  the  prejudice  of 
the  rights  acquired  by  third  persons,"  (R.  C.  C.  2215)  and  that  by  the 
surrender  or  cession  or  opening  of  the  insolvent  succession,  the  rights 
of  all  the  creditors  of  the  bankrupt  or  insolvent  deceased  debtor  are 
fixed  at  the  time  of  failure  or  death  and  therefore  antedate  the  acquisi- 
tion of  such  claims. 

The  principle  is  the  same  in  cases  of  corporations,  like  the  present 
one,  which  become  insolvent  and  go  into  liquidation,  where  their  fail- 
ure becomes  notorious  and  knowledge  of  it  is  brought  home  to  the 
creditor  who  has  subsequently  purchased  the  claims  and  attempts  to 
set  them  up  in  compensation. 

TouUier,  Vol.  4,  p.  381,  pointedly  remarks: 

"La  compensation  n'est  pas  admise  en  faveur  de  celui  qui  ^tant 
creancierou  d^biteur  du  failli  avant  I'ouverture  de  la  faillite  est  devenu 
depuis  son  debiteui*  ou  son  cr^ancier  tie  quelque  maniere  que  ce  soit, 
car  cette  compensation  i)orterait  prejudice  aux  droits  acquis  par  les 
autres  creanciers,  ce  que  ne  permettent  ni  Pequite  ni  la  loi."  Also  au- 
thorities hereafter  mentioned. 

"  Tlie  equity  of  the  rule  on  this  subject,"  said  this  Court  in  10  A.  407, 
"requires  that  the  riglits  and  obligations  of  all  those  wlio  have  had 
dealings  witli  the  bankrupt  should  be  so  far  unaffected  by  the  bank- 
ruptcy, that  no  claims  should  be  enforced  either  for  or  against  the  cred- 
itors of  the  bankiTipt  which  might  not  equally  have  been  enforced  for 
or  against  the  bankrupt  himself." 

Much  stress  is  laid  iii)on  what  Mr.  Justice  Story,  in  his  Eq.  Jur.  sees. 
1438-44,  inclusive,  and  what  Mr.  Justice  Miller,  in  Blount  vs.  Windley, 
p.  178,  95  U.  S.,  have  said  on  the  subject  of  comi>ensation  as  allowed 
and  regulated  by  the  Roman  law  and  the  Civil  Code  of  Louisiana,  but 
conceding  tlie  correctness  of  the  views  expressed  on  the  matter,  it  is 
impossible  to  discern  what  application  the  same  may  have  to  the  pre- 
sent case,  where  the  claim  set  up  in  compensation  was  acquired  after 
the  notorious  insolvency  of  the  bank.  See  Waterman  on  Set-oflf,  p.  23, 
$  22}  p.  149,  4  120}  p.  193,  $  171;  p.  222,  *  200. 

The  failure,  i.  c.  a  suspension  on  account  of  insolvency,  has  the  same 
meanijig  and  produces  the  same  effect,  in  such  cases,  as  a  surrender,  or 
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retwion,  or  opening  of  an  insolvent  succession.  The  rights  of  third  par- 
tie,s  of  ci-editors  of  such  coi'lwi'ations,  whose  property  is  a  common 
ple<lge,  are  tixecl  at  the  dat<»  of  failure,  and  compensation  cannot  take 
place  so  as  to  give  a  preference  to  one  creditor  over  another,  by  paying 
him  in  full  to  the  iiyury  of  the  others,  who  would  not  thus  be  paid. 

It  is  an  error  to  suppose  that  the  French  law,  from  which  ours 
derives  on  this  subject,  quite  directly,  almost  unaltered,  differs  in  this 
partic'ular. 

There,  as  here,  compensation  is  not  permitted  to  be  set  up,  where 
the  claim  is  acquired  after  the  failure  of  the  debtor. 

A  merchant  who  ceases  or  suspends  his  payments,  is  in  a  state  of 
foUure.     C.  N.  457. 

Here,  where  one  is  unable  to  pay  all  his  debts,  he  is,  in  a  legal  a8i)ect, 
in  failing  or  insolvent  circumstiinces.     R.  C.  C.  3556,  Nos.  11  and  16. 

If  there  exist  any  variance  or  disparity  between  the  two  systems,  it 
consists;  in  this,  that  our  law  is  broader  and  more  equitable  in  prevent- 
ing comx>ensatiou  in  all  the  cases  in  which  the  debts  set  up  against  an 
insolvent  were  purchased  with  knowledge  of  his  insolvency  and  with 
the  view  of  obtaining  an  undue  preference.  3  Laronibiere,  p.  716, 
Nos.  7  and  8}  2  ZacharicB,  p.  413,  No.  32;  4  TouUier,  381  j  7  Toullier, 
No.  380;  Rep.  Journal  P.,  Compl.  Vo.  Faillite,  y,  7,  No.  4,  5;  p.  49,  No. 
194;  Cassation,  9  Juillet,  1860.  See  also  1  N.  S.  484,  and  6  N.  S,  66-,  2 
L.  84,  and  5  R.  288;  2  L.  85;  2  A.  459;  23  A.  112;  in  which  the  princi- 
ple was  applied. 

The  principle  under  the  Code  of  1825  and  the  revised  one  of  1870,  is 
the  same  as  that  prevailing  under  the  Code  of  1808,  when  the  two  first 
significant  cases  were  determined. 

It  is  undeniable  that,  if  the  transaction  proposed  by  plaintiff  and 
refused  by  the  Institution  had  taken  place,  it  would  clearly  have  been 
such  as  could  have  been  revoked,  for  it  is  glaring  that  the  insolvency 
of  the  concern  was  manifestly  known  to  all,  and  specially  to  the  plain- 
tiff at  the  time,  and  the  transaction  would  have  amounted  to  a  payment 
in  full  of  plaintiff's  claims,  in  derogation  and  to  the  prejudice  of  the 
rights  of  other  creditors  similarly  situated  to  participate  equally  in  the 
common  pledge. 

How  then  can  it  be  legally  and  faiily  claimed  that  the  law  which 
would  have  the  virtue  of  repudiating  and  bursting  asunder  such  repro- 
bated transaction,  can  be  successfully  invoked  to  force  its  accomplish- 
ment and  execution  by  the  sacred  fiat  of  judicial  agency  f 
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A  8y8teui  of  laws  which,  could  they  be  ilesec  rated  aud  prostituted  to 
operate  ko  ofteusively  and  odiously,  and  to  brin/ir  foi-tli  such  monstrous 
wrongful  and  <rying  enormity,  should  at  once  be  stigmatize<l,  in  un- 
measured terms,  as  the  handmaid  of  fraud  and  the  breeder  of  iniquity. 

The  District  Judge  thus  viewed  aud  felt.  The  judgment  appealed 
from  should  not  be  disturbed. 

Judgment  affirmed,  with  costs. 

Mr.  Justice  Fenner  concurs  in  the  decree. 

Mr.  Justice  Manning  takes  no  pai-t. 


86  161 
110  856 
■^   16  No.  8859. 

*^^*  ^  BrcK  &  BEArniAMP  vs.  Blaiu  &  Buck. 

A  judgment  in  litigation,  ander  an  action  in  nullity,  is  a  litigious  right.  The  transfer  of  a 
portion  of  such  a  judgment  by  the  owner  thereof  to  his  attorney,  in  part  payment  of 
fees  due  to  the  latter  iu  the  case,  is  a  giving  in  payment  within  the  meaning  of  Article 
9655  Civil  Code  and  it  thus  presents  the  purchase  by  the  attorney  of  a  litigious  Hght 
falling  under  the  prohibition  of  Article  2447  of  the  Civil  Code. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
Hmt^ton,  J. 


E.  I).  WhiU  and  E.  H.  Farrar,  for  Plaintiff  and  Appellee : 
A  Judgment  is  a  litigious  right  as  long  as  an  action  to  annul  it  is  pending. 
An  attomey-at-law  who  practices  in  the  Court  where  such  a  judgment  was  rendered 
and  where  the  action  of  nullity  pends,  cannot  acquire  it  by  transfer  in  settlement  of  an 
agreement  to  collect  the  same  on  a  contingent  fee  of  fifty  per  cent.    C.  C.  Art.  24.  2447. 
After  a  dissolution  of  a  commercial  firm,  each  and  every  partner  must  be  cited  individ- 
ually ;  and  a  judgment  rendered  upon  a  citation,  served  after  dissolution,  on  one  of  the 
partners,  is  null  as  to  the  partner  not  cited,  whether  notice  of  dissolution  was  ever  pub- 
lished or  not.    Brashear  vs.  D wight,  2  A..  404;  Mont«gut  vs.  West  &  Bro.,  30  A. ,  55. 
Where  a  defendant  has  not  been  cited  and  an  unauthorized  appearance  is  made  for  him 
by  an  attorney,  the  judgment  will  be  declared  null.    Marvel  vs.  Manouvior,  14  A..  3: 
Ridge  vs.  Alter.  14  A.,  866. 

Drafts  drawn  by  a  consignor  against  the  proceeds  of  cottcm  in  the  hands  of  his  factor, 
accepted  by  the  latter  and  not  paid  by  him  at  maturity,  but  taken  up  and  paid  by  the 
drawer,  do  not  constitute  a  fiduciary  debt,  excepted  as  such  from  a  discharge  in  bank- 
ruptcy, under  the  law  of  the  United  States.  Baines  vs.  Adams,  33  A.,  46. 
If  a  suit  is  pending  against  a  bankrupt,  at  the  time  of  his  a4,judication,  aud  such  adju- 
dication is  not  pleaded,  this  would  not  preclude  the  bankiiipt  from  pleading  his  dis- 
charge, provide  I  the  discharge  in  bankruptcy  is  not  granted  until  after  the  rendition  of 
the  judgment  in  the  Stat«  Court.  Rogers  vs.  Western  Ins.  Co.,  1  A.,  161:  Eeetingvs.  Ar- 
thur Stone  &  Co.,  27  A.,  590 :  79  North  Carolina.  334:  55  Indiana.  52;  87  New  York,  303. 
The  cause  or  consideration  of  a  contract  is  always  open  to  explanation  l>etween  the  par- 
ties.   Big.  ^n  Estoppel,  318  30;  Saramia  vs.  Courrege.  13  A.,  25. 

Nothing  but  a  clear,  unambiguous  promise  to  pay  a  debt  discharged  by  bankruptcy  can 
revive  it.  Neither  partial  payments  nor  the  payment  of  interest  amount  to  such  a 
promise.     18  Wallace,  1 ;  10  R..  115;  3  A.,  101 ;  4  A.,  401 :  5  A.,  669. 
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H,  H.  Bryan  and  7.  M.  Gill  for  Defendant  and  Appellant: 

.  One  who  purehaaet  a  part  of  a  Judgment,  has  himself  gubrogaUd  of  record  as  the  owner  of 
the  wAol0,  i»MegtM  with  another  his  title  and  right  to  be  declared,  to  be  the  owner  of  the 
wAofe,  seeks  in  that  tonUtt  to  have  the  whole  declared  satisfied  and  paid^  which  contest 
{•  decided  a<lyerscly  to  him,  is  judicially  estopped  thereafter,  from  contesting  its  valid- 
ity or  opposing  the  enforcement  of  that  part  not  purchased  by  him.  S  A.  269,  667;  4  A. 
416;  5  A.  18;  6  M.  379;  3  A.  610  ;  7  A.  71 ;  U  A.  140  ;  18  A.  64 ;  83  A.  764 ;  26  A.  185,  706; 
27  A.  314  :  38  A.  60 :  29  A.  171,  353.  406  ;  30  A.  441,  1147. 

In  ■acertaining  the  nature  of  a  plea,  resort  must  be  had  not  only  to  the  petition,  bat  to 
the  docnments  annexed  and  made  part  of  it  and  in  case  of  conflict  or  doubt,  the  latter 
ranU  control  and  the  pleadings  are  to  be  most  strongly  oonstmed  against  the  pleader. 
32  A  1029;  33  A.  732 ;  33  N.  S.  69 ;  1  Este's  Pleadings  and  Foims,  pages  157  and  140;  1 
Chitty's  Pleadings.  261,  Perkin's  Edition.  1876;  Stephen's  Pleadings,  page  333,  Tyler's 
Edition,  1876 

A  plea  of  payment  admits  the  validity  and  existence  of  the  thing  claimed,  and  it  is  legal- 
ly presumed  to  continue  to  exist  nntil  such  plea  be  made  good,  nor  can  testimony  be 
heard  to  the  contrary. 

Where  one  alleges  the  payment  of  the  whole  or  of  the  part  of  a  Judgment,  though  such 
allegation  be  false  in  fact,  it  is  true  as  to  him,  and  Is  an  aeknowUdgment  and  quoHfteiUion 
of  and  aequieteence  in  its  validity  and  a  renunciation  of  these  means  and  exceptions  he 
might  have  opposed  to  its  enforcement.  4  B.  127;  5  B.  354,  386;  93  A.  27,  524;  32  A.  947; 
18  A.  64;  2L.265. 

Parol  testimony  is  inadmissible  to  vary,  alter,  explain  or  contradict  an  authentic  act  or 
to  show  what  may  have  been  done  or  said  before,  at  the  time  or  after  the  making  of  the 
arts.    34  A.  767,  967. 

The  principle  of  law  is  that  an  attorney  who  appears  in  a  cause,  he  being  a  sworn  oAcer 
of  the  court,  is  duly  authorized  and  did  his  duty.    6  A.  736 ;  25  A.  688. 
An  execution  of  a  Judgment  cannot  be  stayed  or  enjoined  upon  grounds  which  could 
have  been  urged  as  a  defense  before  Judgment. 

Where  one  claims  to  have  a  number  of  means  and  exceptions  to  oppose  to  the  enforce- 
ment of  a  Judgment  and  chooses  to  act  on  only  some  of  them,  he  waives  thereby  the 
others:  and  having  had  his  day  in  court,  the  Judgment  rendered  on  the  proceedings  and 
grounds  elected,  is  res  adjudicata  and  an  estoppel  both  upon  the  issues  presented  and 
those  which  he  failed  to  present,  though  he  could  have  done  so.  14  A.  575 ;  31  A  212;  71 
Ind.  336 ;  79  N.  Y.  634 ;  7  Wall.  96,  110 ;  4  Otto  (94  IT.  S.)  358 ;  3  How.  102 ;  Hempstead. 
IT.  S.,C.  C.440;  1  McLean,  IT.  S.,  C.  C,  452;  18  How.  420 ;  13A.  613,  192;  ?2Ind.  466; 
101  U.  S.  688. 

A  Judgment  obtained  duriug  the  pendency  of  bankrupt  proceedings,  said  proceedings 
sod  the  adjudication  not  having  been  pleaded,  cannot  be  effected  by  said  bankrupt  pro- 
ceedings or  by  a  discharge  obtained  after  the  Judgment  said  discharge  being  pleaded  too 
late,  Mid  is  no  bar  to  the  enforcement  of  the  Judgment  which  is  res  adjudieata,  26  A. 
41-  2 ;  29  A.  17,  719 ;  31  A  344  ;  III  American  R.  483  (102  Mass.  472);  30  Me.  459 ;  36  Me. 
IS ;  5  Gush.  96 ;  8  Denio,  74 ;  0  Hill,  255 ;  21  V t.  45 ;  15  Mo.  303 ;  60  Ga.  532 ;  61  Ga.  58,  500; 
80  N.  G.  :I39 ;  55  Miss  249 ;  10  A.  338 ;  in  re  Gallison  Lowell's  IT.  S.  G.  C.,  volume  2.  page 
72;  Us  Ferguson,  Hughes'  T7.  S.  Court  Reports,  volume  2,  page  286 ;  58  Iowa,  158;  38  A. 
778.  1094. 


The  opinion  of  the  Court  was  delivered  by 

P0CHI6,  J.    This  litigation  grows  out  of  the  following  facts  and  pro- 
ceedings: 
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In  the  snit  of  Back  &  Beauchamp  vb.  Blair  &  Buck,  jadginent  by 
default  was  rendered,  in  June,  1871,  against  the  defendants  as  partners 
and  personally,  in  the  sum  of  $11,816  43. 

In  October,  J 875,  Sam'l  H.  Buck  filed  a  suit  in  nullity  of  said  judg- 
ment, alleging  want  of  citation,  want  of  authority  in  the  counsel  who 
appeared  in  his  behalf  and  urging  his  discharge  in  bankruptcy ;  wliich 
suit  is  yet  undecided. 

In  1878,  Buck  negotiated  a  compromise  of  said  judgment,  which  was 
transferred  to  G.  W.  Gary,  a  friend  of  his,  by  the  plaintiffs,  for  the  sum 
of  $1100 — the  written  transfer  by  the  plaintiffs  containing  the  follow- 
ing qualification  or  reservation :  '*it  beinflr  the  true  intent  and  meaning 
hereof  to  convey  to  the  said  Geo.  W.  Gary  a  one-half  interest  in  the 
said  claim  vs.  Blair  &  Buck,  the  other  half  being  owned  and  controlled 
by  T.  M.  Gill,  Esq.,  of  New  Orleans." 

On  the  7th  of  January,  1879,  Gary  presented  this  act  of  transfer  to 
the  district  court,  moved  to  be  subrogated  to  the  rights  of  plaintiffs 
and  suggesting  satlsfigiction  of  the  judgment,  obtained  an  order  grant- 
ing both  reliefs.  On  the  2l8t  of  the  same  month  the  court  ex  propria 
motu  rescinded  its  order,  for  the  reason  that  Gary  owned  but  a  half 
interest  in  the  judgment  and  could  not  control  its  entirety. 

Whereupon  Geo.  W.  Gary  proceeded  by  rule  to  be  recognized  as  sole 
owner  of  the  judgment,  alleging  the  frequent  disclaimer  of  Gill  to  own 
any  interest  in  said  judgment;  and  alleging  in  the  alternative  that  Gill 
could  have  acquired  no  legal  title  to  any  part  of  the  judgment,  by  rea- 
son of  a  prohibitory  law  inhibiting  him  from  purchasing  a  litigious 
right  falling  under  the  jurisdiction  of  a  tribunal  in  which  he  practiced 
as  an  attorney  at  law. 

From  a  judgment  against  him,  Gill  took  an  appeal  to  this  Gourt, 
where  the  judgment  of  the  lower  court  was  reversed  in  so  far  as  it 
recognized  Gary  as  the  owner  of  more  than  a  one-half  interest  in  said 
judgment.    34  A.  767. 

On  the  1st  of  May,  1881,  Gill,  using  the  name  of  the  original  plain- 
tiffs, issued  execution  for  one-half  of  the  judgment  for  his  own  exclu- 
sive benefit.  Whereupon  Sam'l  H.  Buck  obtained  an  injunction  of  said 
execution,  through  a  petition,  in  whicli  he  alleged  the  same  causes  of 
nullity  which  he  had  urged  in  his  suit  in  nullity  and  added  a  denial  of 
Gill's  ownership,  predicated  on  the  alleged  nullity  of  his  purchase  of 
a  litigious  right  which  fell  under  the  jurisdiction  of  the  tribunal  in 
which  he  exercised  his  functions  as  attomey-at-law.  Gill  and  the 
sheriff  were  made  parties  to  this  injunction  suit,  which  resulted  in  a 
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jadirmeiit  in  favor  of  Buck,     (i ill's  appeal  from  that  jiul^uoiit  iw  the 
litigation  with  which  we  are  now  concerned. 

In  defense,  appellant  nr^ed  numerous  exceptiouH,  many  of  which 
have  been  abandoned  on  appeal ;  the  points  now  j)re8ented  being  the 
foUo^^ug : 

1.  The  plea  of  erttop[>el  predicated  on  the  fact  that  Buck  having, 
through  a  person  interposed,  negotiated  for  the  jmrchase  of  the  judg- 
ment, and  having  moved  to  enter  satisfaction  of  said  judgment,  nuist 
Ih*  held  to  have  recognized  the  validity  of  said  judgment  and  is  there- 
fore t»«top]>e<l  from  setting  up  the  nullity  of  the  same. 

2.  The  plea  of  res  adjwiicata  predicated  on  the  decree  of  this  Court 

on  the  tirst  rule  of  (ieo.  \V.  Cary  for  subrogation  to  all  the  rights  of 

Buck  6l  Beauchamp,  the  onginnl  jdaintifts  in  the  case,  ('M  A.  707),  on 

the  ground  that  the  c«)urt  therein  dis])osed  of  the  issues  involved  in 

the  present  proceeding. 

i. 

Under  the  conclusion  wlii<'h  we  have  reached  in  the  case,  as  now 
presented,  the  plea  of  estoppel  has  no  practical  application,  tVu*  the 
Ti»ason  that  we  shall  rest  our  decision  on  the  ground  of  nullity  of  (iill's 
purchase  of  a  half  inti^rest  in  the  judgment.  In  this  view  of  the  case, 
it  Ijecomes  utterly  unnecessary  to  pass  upon  the  vjrli<lity  of  the  judg- 
ment as  between  Buck  &:  Heauchamp  and  Buck,  the  appellee.  Con- 
ceding that  he  may  be  estopped  from  setting  up  such  nullity  and  that 
the  judgment  is  valid  and  executory  at  the  instance  of  the  pai-ties  in 
whose  favor  it  was  rendered,  these  facts  <ould  not  <l<^bar  him  from  con- 
testing the  ownership  of  (Mil  of  the  judgment  or  of  any  imrt  thereof. 

II. 

The  plea  iyH  res  aHjmlicata  is  not  su)»]>oi*t4Ml  by  the  judgment  of  this 
t*ourt  invoked  by  appellant. 

Our  decree  in  that  case  does  not  pass  upon  or  adju<licate  ai)i)ellant's 
rights  of  ownership  in  the  judgment,  but  in  very  guarded  terms  it 
merely  decides  that  ( 'ary  is  n4)t  the  owner  of  the  half  interest  in  said 
judgment  claimed  by  ai>pellant. 

The  issue  involving  the  nullity  of  GillV  title  was  tendered  l)y  the 
plaintiff  in  the  rule,  wlu)urge4l  the  nullity  of  his  purchase  of  a  litigi<ms 
right  under  the  prohibition  of  Art.  2447  Civil  Code,  but  the  issue  was 
declined  by  him  and,  on  his  obje<'tion,  it  was  sjiecially  excluded  by  us 
a«^  an  issue  in  the  cause.  Hence  it  was  not  passed  u]>on  and  therefore 
it  is  not  a  thing  adjudged. 

An  issue  presented  by  the  pleadings  in  a  cause,  but  elimiiuited  from 
the  judgment  of  the  ('ourt,  cannot  be  invoked  in  support  of  the  plea 
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of  res  adjndmita.     Ilof^gate  vs.  Thonuis,  85  A.,  not  yet  reported;  Car- 
roll VH.  Hamilton  et  ah,  ;{()  A.  520;  Fink  vh.  Martin,  5  A.  103. 

On  the  merits  of  the  alleged  nnllity  of  aj^pellanfft  purehase  of  an 
int^M'ewt  in  the  jiulgment,  the  record  KhowHthathi.snght'S  were  acquired 
8ul)rte«iuentlv  to  the  institution  of  Buck's  suit  for  the  nullity  of  the 
judgment. 

Plaintift'^H  right  of  recovery  was  therefore  seriouwly  contested  and 
was  beyond  a  donbt  a  litigious  right,  which  could  not  be  enforced  as 
final  previous  to  the  decision  (m  the  ([uestion  of  nullity  by  the  tribunal 
vested  with  junsdicticni  over  the  subject  matter.  It  also  appears  that 
appellant  was  an  att4)rney-at-law  exercising  his  functions  in  the  tribu- 
nal where  the  contention  was  pentling  and  that  he  accepted  the  transfer 
of  a  half  interest  in  the  judgment  in  settlement  of  his  i>rofe8sional 
services  rendered  in  the  case.  Hence,  it  is  dear  that  his  acquisition 
has  all  the  elements  of  nullity  ])rovided  for  in  Art.  2447  of  the  Civil 
Code,  which  reads  as  follows :  **  Public  officers  connected  with  courts 
of  justice,  such  as  judg4's,  advocat^^s,  attorneys,  clerks  and  sheriffs, 
cannot  purchase  litigious  rights,  which  fall  under  the  juiisdiction  of 
the  tribunal  in  which  they  exercise  their  functions,  under  penalty  of 
nullity  and  of  having  to  <lefray  all  costs,  damages  and  interest." 

While  we  are  thoroughly  convinced  that  appellant  a-cted  with  good 
faith  in  his  dealings  with  his  clients  and  that  his  acquisition  of  an 
interest  in  the  judgment  afforded  him  the  only  opportunity  of  obtain- 
ing any  compensation  for  his  services  from  his  clients,  we  cannot  and  ' 
must  not  hesitate  to  apply  to  his  case  the  consequences  prescribed  in 
the  plain  and  unambiguous  i)rovisions  of  our  law,  which  strikes  all 
such  contracts  with  absolute  nullity. 

In  the  recent  case  of  Duson,  curator  et  ah  vs.  Lastie  Dupre  et  al,,  33 
A.  1131,  we  annulled  a  purcliase  by  the  sheriff  of  a  court,  of  a  tract  of 
land,  titles  of  which  were  contested  in  a  suit  pending  in  the  coui't  of 
wluch  he  was  an  officer.  Similar  application  of  the  rule  was  made  in 
sevt^ral  cases  decided  by  this  Court.  Watson  vs.  W^ebb,  4  A.  173; 
Pipes  vs.  Norswoithy,  25  A.  557. 

Our  conclusion  is,  that  ai>pellant  has  no  title  or  ownership  in  the 
judgment  which  he  is  attempting  to  execute  as  owner  of  one-half  of 
the  same  and  that  liis  execution  was  ])roperly  enjoined. 

As  we  have  held,  in  the  previous  case,  that  Cary,  who  avowedly 
acted  in  b4*half  of  Sam'l  H.  Biu*k,  was  not  the  owiu^r  of  that  part  of 
the  judgment,  it  tVdlows  tlmt  we  have  not  the  proj)er  parties  before  us 
to  justify  an  investigation  into  the  alleged  causes  of  nullity  of  said 
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jndgnieiit,  based  on  the  want  of  eitjition,  want  of  authority  in  the 
connftel  who  appeared  or  with  the  qnestion  pf  his  di8t'hartj:e  in  hank- 
nipt<\v. 

For  the  foregoing  reasonn,  the  jud^^nient  of  tlie  lower  (-(nirt,  wliieh 
|M»rp<»hiated  the  injunction  sued  out  hy  Saui'l  H.  Jiu<'k,  iw  aftimied,  with 

IMIstK. 


On.  Application  fok  Reiieakixc}. 

The  eamestneHs  with  which  appellant  has  ]»ressed  his  application  f<n* 
a  rehearing  of  this  cause  and  the  ability  of  his  bric^f  in  su]»port  thereof, 
have  caused  us  to  review  our  opinion  with  great  care  and  caution. 

His  main  complaint  is  levelknl  at  our  «'onclusion  as  to  the  nature  of 
his  alleged  acquisition  of  the  one-half  of  the  judgment,  lierein  enjoined  ; 
and  he  suggests  that  a  correct  construction  of  our  ap))licatiou  of  the 
provisions  of  Article  2447  of  the  Civil  Code  would  lead  to  the  conclu- 
j»ion  that  contracts  made  between  attorneys  and  their  clients,  under 
which  the  attorneys  would  receive  a  j)er<*entage  of  the  amount  recov- 
ered in  litigationB  entrusted  to  such  attorneys,  are  prohibited  by  our 
law. 

We  have  l)een  very  unfortunate,  in  the  use  of  language,  if  such  an 
inference  can  be  fairly  drawn  fi*<mi  any  of  our  utteraiices  in  tJie  decision 
of  this  cause.  We  distinctly  deny  any  such  intx^ntion  and  have  no 
hesitation  in  recognizing  the  binding  effect  and  validity  of  such  con- 
tracts, without  which  nmny  unfortunat/C  litigants  would  be  deju'ived  of 
ihe  only  means  of  enforcing  their  rights.  We  Inive  carefully  examined 
i\ud  duly  considered  all  the  authorities  <dte<l  by  appi'llant  in  support  of 
the  legality  of  such  agreements. 

But  the  cases  quoted  present  contracts  wlu^re  the  attorney  was 
allowHl  an  interest  in  the  suit  in  the  sha]»e  of  a  proi)ortion  of  the  gains 
to  he  derived  therefrom  tlirough  the  professional  services  of  tbe  con- 
tracting attorney.  In  the  case  befiue  us,  we  have  to  deal  with  an 
attorney  who  went  into  the  case  without  any  sucli  stipulation,  who 
received,  during  the  pendency  of  the  suit,  a  part  i)ayment  of  his  fees 
in  money  and  who  subsequently  acquired,  in  payment  of  the  balance 
due  him  by  his  clients;  one-half  of  the  judgment,  which  was  then  in 
litifration  under  our  iu-tion  in  nullity,  the  oth<M"  half  of  the  judgment 
having  been  parted  with  by  his  clients  in  fav<n"  of  and  for  the  benefit 
of  other  parties. 

Hence,  in  the  execution  enjoined  herein,  the  attorney  is  not  enforc 
ing  rights  of  his  clients,  with  a  stipulat-t^d  proportion  of  the  amount  to 
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be  realized  to  accrue  to  him,  Imt,  as  he  admits  liimself,  he  is  pursuiug 
the  judgment  debtor  for  his  exchisive  benefit  and  advantage,  as  the 
owner  of  the  unpaid  balance  of  the  judgment,  v^ath  which  his  foniier 
clients  are  no  longer  connected. 

The  fact  that  he  acquired  that  portion  of  the  Judgment  in  part  pay- 
ment of  his  tV'cs  earned  in  obtaining  the  same,  does  not  make  it  thelc*R8 
a  purchase. 

Art.  2655  of  the  Civil  Code  defines  the  gi>ing  in  payment  as  **an  act 
by  whidi  a  debtor  gives  a  thing  to  the  creditor,  who  is  willing  to 
receive  it  in  ])ayment  of  a  sum  which  is  due."  The  similarity  between 
the  c(uitract  defined  in  tliat  ni-tit'le  and  that  of  sale  is  strikingly  appa- 
rent. 

This  is  ]»recis€dy  the  transaction  wliich  took  place  between  Buck  & 
Beauchamp,  the  debtors,  and  their  credit<u\  the  Hi)pellant  herein :  and 
we  are  painfully  constrained  to  declare  its  nullity,  under  the  provisions 
of  Ai-t.  2447  of  the  (^ivil  Code. 

We  find  no  enor  in  our  conclusions  and  our  decree  must  remain 
undisturbed. 

Rehearing  refused. 

Mr.  Justice  Todd  dissents  from  the  decision  refusing  the  rehearing. 


No.  8772. 

John    Chaffe   &    Sons    for   Themselves   and    Frank    &    Co.    vs. 
Thomas  H.  Handy  et  al. 

Under  the  proviMoiis  of  Art.  730  C.  I*,  a  fipi«»  ad  natU/ariendum.  oau  issae  aj^ainst  n.  former 
sheriff,  whenever  a  iudgraent  has  been  l*en<lercd  against  him  for  moneys  received  by 
him,  in  his  official  capacity  and  not  accoanted  for  and  the  Jieri  faHas  issued  has  been 
returned  "no  property  found." 

Under  such  writ,  it  is  the  duty  of  the  sheriff,  to  whom  it  is  addressed,  to  arrest  and  incar- 
cerate the  body  of  the  de.faultini:  official  and  to  retain  it.  without  the  benefit  of  the 
insolvent  laws,  at  the  expen.se  of  the  judgment  creditor,  until  the  amount  of  the  jadg- 
raent.  in  capital,  interest  and  cost^.  has  been  fully  satisfied. 

The  act  of  1840.  abolishing  imprisonment  for  debt,  has  no  effect  on  the  act  of  1841,  providing 
for  imprisonment  of  delinquent  sheriffs  and  which  is  now  Art.  7.30  C.  P. 

Previous  decree  undisturbed. 

PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
La^arvJt,  J. 


A 


W.  S.  Benedict  for  Plaintiff  and  Appellant. 
Xieholh  cf  Carroll  for  Defendant  and  Appellee: 

Frank  &  ('o.  are  not  parties  to  the  judgment  and  though  they  may  be  beneficially  interested 
in  it,  they  cannot  control  the  execution.     5  N.  S.  707  :  24  A.  549. 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  JANUARY.  1884. 

ChaflFe  &  Sons  and  Frank  &.  Co.  vs.  Handy  e  t  al. 


The  JnclsTn«>nt  as  rendered  is  indivisible  and  moflt  be  so  exoc-nted.     Any  beneticial  interest 
which  >Tank  &  Co,  may  havo  therein,  can  only  be  settled  dehorx  the  jnd<j:ment.  throiiirh 
'^►ttle'inent  by  them  with  ChaflTe  &,  Sons. 
The  jadfptient  e!«tabliMhes  on  ita  face  an  interest  by  Chafle'dt  Sods  lliereiu  and  there  ii»  nf> 

evidence  of  any  sereranee  of  interest,  even  were  such  severance  permissible. 
If  Frank  &.  Co  conld  have  had  any  standing  at  all  in  conrt.  it  could  only  have  been  aa  join- 
iniS  Chaffe  &-  Sons:    they  conld  not  orif^inate  proceedings  or  act  singly.    Were  they 
permitted  to  do  so  they  would  control  the  actual  plaintiff  and  determine  the  mode  of 
execntion,  inaamnch  as  a  .{ndgment  cannot  be  execnted  at  one  and  the  same  time  in 
difierent  waya.  by  different  persons,  and  inaamnch  as  a  writ  of  ca.   m.   (where  it  is 
known),  isaaing  at  the  instance  of  one  person,  rightfully  controlling  the  execution  of  a 
judgment,  excludes,  so  long  a*  ititt  adhered  to,  the  issuing  of  a  y»'.  /a.  at  the  iwitanc'  of 
another  perttm. 
The  court  ia  without  power  to  order  the  issuing  of  the  writ,  as  there  is  no  such  writ  known 
to  the  laws  of  Ixmisiana.  and  the  ministerial  and  executive  officers  ef  the  court  would 
not  know  to  what  laws  or  .jurisprudence  to  have  recourse  t'ither  in  framing  or  executing 
it.  and  ihey  are  besides  without  authority  to  have  recourse  to  any  foreign  .system  or 
code  of  laws.    Courts  will  not  issue  orders  which  subordinates  cannot  execute.     I'igh 
Extraordinary  Remedies.  ^  14. 
The  laws  in  force  in  1812  were  continued  by  the  11  th  section  of  the  4th  article  of  the  Con- 
stitution of  1812.  only  until  theft  vere  repeahd  or  ahnU^hfd  and  by  the  same  section  the 
T^e^alature  was  pToWblted  from  adopting  any  system  or  code  of  laws  by  general  refer- 
ence and  directed  by  mandatory  instructions  to  specify  the  several  provisions  of  the 
law  it  should  enact. 
In  1840.  the  writ  of  eopMur  a4  mtinfaHendnm  was.  in  exprass  direc^  terms,  abolished,  and 
ceased  to  bo  known  thenceforward  lo  the  laws  of  Louisiana  and  could  only  be  revived* 
and  reinstated  by  a  sabetantive  direct  law.  specifying  its  various  provisions,  its  terms, 
conditiono  and  other  essential  elements. 
In  1841.  a  statute,  which  ia  now  found  incorporated  as  Art.  730  of  the  Revised  Code  of  Prac- 
tice of  1870.  waa  passed,  directing  that,  under  a  certain  .state  of  facts,  a  raping  fid  tiatui- 
farifndum  should  be  executed. 
That  statute  does  not  revive  or  reiust^it^^  the  writ,  which  had  been  formally  abolished.     A 
mere  reference  to  an  abolished  writ  does  tiot  rtrire  it.    Under  the  11th  section  of  Art.  4 
of  ^e  Constitution  of  1812,  then  in  force,  a  direct  law,  specifying  the  several  provisions 
of  the  writ  was  esgentially  necensary. 
The  sfatute  of  1841  was  not  self-operating :  it  required  later  and  additional   legislation,  to 

put  the  writ  into  operation,  which  legislation  han  never  been  had. 
The  revision  of  the  Co<les  in  1870,  took  place  whilst  Articles  114.  115  and  116  of  the  Consti- 
tution of  1868  were  in  effect,  and   those  articles  embody  the  same  principles  and  pro- 
visions as  those  of  the  11th  section  of  Art  4  of  the  Constitution  of  IH12. 
If  there  be  any  such  writ,  it  can  oi  ly  issue  under  the  precise  circumstances  fixed  by  the 
statute.    There  must  be  as  ^*^  basis  for  the  writ  a  judgment  in  which  it  is  decided  and 
expressed  as  part  of  the  judgment,  and  shown  on  the  face  thereof  that  the  judgment 
waa  rendered  against  the  sheriff  as  such— that  it  was  for  money  received  by  him   in  his 
official  capacity,  that  it  had  been  converted  by  bira  to  his  own  use.  or  not  accounted  for. 
Carpentler  vs.  Willett.  6  Bosworth.  2.=». 
Fnleasa  person  has  such  a  judgment,  rontaining  tnirk  itpprial  tindinqx  and  reritah.  he  cannot 
have  the  aid  of  aca.  ga.  in  execution,  and  if  he  takeg  judgment  ngaingt  a  defendant  with- 
out seeking  to  have  and  actually  obtaining  such  a  indguient.  he  cannot,  after  judgment. 
seek  to  raise,  by  rule,  issues  which  nhould   have  been  rai.^ed  prior  to  judgment,   and 
decided  and  recited  as  decided,  if  the  factn  juetilied. 
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A  Judsraent  rendered  without  such  findings  and  recitals,  evidences  either  a  waiver  of  the 
remedy  or  an  advcrBc  decision  an  to  the  fncts  which  might  anthorize  a  capiaa.  The 
domnnd  cnlminatin<;  in  a  mere  ordinary  judgment  for  debt,  closefl  and  silences  all  claimn 
to  an  extraordinary  remedy  or  to  any  remedy,  other  than  the  ordinary  remedy  by  a/  fa. 
to  pay  a  moneyed  jndgment.  After  jmlgment.  such  a  writ  cannot  be  authorized  by  a 
Hiibseqnent  order  rendered  on  a  rule  nwi,  a.s  after  judgment  the  judge  haa  no  power  to 
make  such  an  order.    Carpentier  vs.  Willett,  6  Bosworth  (N.  T.),  25. 

The  writ  of  ra/nVi*  ad  Mnti^faciendum.  if  allowable  at  all  against  a  sheriff  or  public  oflficer,  is 
allowable  only  when  the  situation  is  such  that  at  the  time  of  the  rendition  of  the  jndg- 
ment and  the  issuing  of  the  writ  the  party  sued  occupies  ottieial  relations  with  the  Court 
as  a  sheriff  or  public  officer,  and  the  judgment  is  found  against  hiui,  eo  nomine,  and  otR- 
ciaUy  a«  such,  and  the  judgment  must  have  been  obtained  in  the  very  suit  in  which  the 
moneys  have  been  received  as  sheriff,  and  through  the  penal  and  official  summary  rem- 
edy directed  against  an  oflicial  as  such. 

A  person  who  brings  against  a  former  sheriff  an  ordinary  action  for  debt  on  his  bond,  join- 
ing the  sui-eties  on  the  bond,  and  obtains  an  ordinary  judgment  for  debt,  in  »ol\do,  is 
authorized  to  execute  it  only  aa  any  other  moneyed  judgment. 

I'liless  the  judgment  is  susceptible  of  execution  as  to  all  the  judgment  debtors  by  a  capias, 
it  is  not  susceptible  of  execution  in  that  way  at  all.  A  ca.  ta.  must  strictly  pursue  the 
judgment  and  be  wari'anted  by  it,  and  if  the  judgment  be  against  two  or  more  the  ca.  tta, 
must  issue  against  all,  otherwise  it  is  void. 

filanchard  vs.  Zacharrie.  15  L.  541 ;  Casson  vs.  Cureton,  12  Martin.  435  :  Howzer  vs.  Bellin- 
ger, 1  Iredel  (N.  r.  L.),  475:  Judson  vs.  McLelland.  Bush  (N.  C.  L.).262. 

If  the  capias  could  have  issued  at  all.  it  could  only  have  issued  in  the  suit  of  Chaffe  ic  Co. 
vs.  IT eyner,  and  as  one  of  the  incidents  of  that  suit.  The  plaintiffs  having  left  that  suit 
nnd  instituteil  a  new  independent  substantive  action  for  debt,  to  which  new  and  original 
parties  were  joined,  waived  any  rights  or  claims  they  might  have  to  summary  and  penal 
actions  and  penal  and  extraordinary  remedies.  A  capias  is  a  primary  not  a  secondary 
remedy. 

The  proceeding  by  rule  is  without  warrant.  If  the  parties  are  justified  after  jndgment  in 
alleging  new  facts  and  tendering  and  having  decided  new  issues  as  a  basis  for  a  capias, 
they  could  onlv  do  so  in  an  ordinary  atnion  and  not  by  or  on  a  rule. 

This  is  either  a  civil  or  a  criminal  proceeding.  If  a  criminal  proceeding,  it  should  be  by 
information  or  indictment  and  tried  by  jury.  If  it  be  a  civil  proceeding,  it  is  in  conflict 
with  Articles  2.  5,  6.  7.  9  and  11  of  the  Constitution  of  1879. 

The  law  of  1841  is  highly  penal.  It  cont^iui plates  something  besides  an  official  liability  or 
indebtedness  by  a  sheriff;  there  must  not  only  be  an  indebtedness,  but  a  conversion  by 
him— a  positive  wrong—money  must  have  been  fraudulently  disposed  of— there  must 
have  l>een  a  fraudulent  intent.    Campbell  vs.  Creditors,  16  l.a.  34fi. 


The*  Opinion  of  the  Coiii't  was  doliverod  by 

Toi>D,  J.     Tilt'  fartrt  pertain  in  jx  to  this  (M»ntrover.sy  are  briefly  these : 

John  diaffe  &  Sons  eaused  anattaolinieiit  to  isKne  against  one  Ernest 
Heyner  and  had  a  h>t  of  cotton  seized,  under  tlie  writ,  as  his  property. 

Frank  &  Co.  intervened  in  the  suit  and  chiinied  to  be  owTiers  of  the 
rott4)n. 

During  the  pendency  of  the  .suit,  the  cotton  was  sold  by  the  sheriff*, 
under  an  order  of  tlie  Court,  and  the  proceeds  held  by  this  officer  to 
abide  the  determination  of  the  riglits  of  the  parties  litigant  with  re- 
spect thereto. 
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Frank  &  Co.,  th<»  interveiior8,  were  decided  ti>  be  the  o\viierR  of  the 
cotton. 

This  sheriff  was  Thomas  H.  Handy,  the  defendant  herein.  Handy 
failed  to  pay  over  or  account  for  these  proceeds  upon  demand  therefor. 
ThereuiKm  suit  was  instituted  by  John  Chaffe  &  Scms  for  the  use  and 
benefit  of  Frank  &  Co.  against  Hamly  and  the  sureties  on  his  official 
bond,  for  the  amount  tluis  withheld  and  judgment  was  rendered  against 
him  and  a  number  of  his  sureties,  in  «oU4o,  for  $4065  80,  the  amount 
of  the  prcM'eeds  of  the  cotton. ' 

On  this  judgment  a  writ  of  /?.  fa,  issued,  which  was  returned  "no 
money  or  property  found." 

After  this  a  rule  was  taken  by  Frank  &  C^o.  on  Handy  to  show  cause 
why  a  capiaJt  ml  aaUsfaeiendnm  should  not  issue  and  be  executed  against 
him. 

From  a  judgment  discharging  the  rule,  an  appeal  was  taken  by  tlie 
plaintiff  therein,  which  is  now  before  us  for  consideration. 

This  proceeding  was  instituted  under  act  of  10th  February,  1841, 
now  foiiuing  Article  7'M)  V.  P.,  which  reads: 

"  Whenever  a  judgment  is  rendered  against  a  sheriff  or  other  public 
officer,  for  money  by  him  or  them  received,  in  his  oi>  their  ol!icial 
capacity,  and  converted  to  his  or  their  own  use,  or  not  accounted  for, 
and  the  writ  of  fi./(t.  is  returned  'no  property  found,'  a  capiaa  ad  satis- 
faciendum  may  be  taken  <uit  and  executed  against  such  defendant  or 
defendants." 

Handy  excepted  to  the  proceedings,  as  follows : 
1.  That  Frank  &  Co.  were  not  jdaintiffs  in  the  suit  and  parties  to 
the  judgment,  and  had  no  capacity  to  appear. 

From  the  foregoing  statement  it  will  be  seen  that  the  cotton,  from 
which  the  money  sought  to  l>e  recovered  was  derived,  belonged  to 
Frank  &  Co.  and  it  was  so  decreed.  As  such  owners  and  entitled  to 
receive  the  money  derived  from  it^^  sale,  they  were  parties  to  the  suit 
against  Handy  and  his  sureties.  It  was  for  their  use  and  benefit,  as 
the  real  parties  in  interest,  that  the  demand  was  made  and  the  suit 
brought.  The  judgment  was  in  their  favor,  and  was  such  a  judgment 
as  contemplated  by  Art.  730  V,  P.,  above  quoted. 
The  second  exception  was : 

"  If  Frank  &  Co.  had  any  capacity  to  appear  at  all,  they  could  only 
do  so  as  joining  ChaflFe  &  Sons  as  [daintiffs." 

What  has  been  said  with  reference  to  the  first  exception  will  apply 
also  to  tliis.     As  stated,  Frank  &  Co.  were  the  owTiers  of  the  cotton 
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sold  by  Handy  and  were  partiei*  to  the  suit  in  which  tlieir  ownerfthip  of. 
the  same  was  recognized  an<l  decreed.  As  owners  of  the  cotton  they 
alone  were  entitled  to  receive  it.s  ])roceedK.  Tlie  Judj^ment  requii-in*; 
Handy  to  pay  over  this  money  and  fixing  his  liability  tlierefor,  was 
their  judgment,  with  whose  collection  or  enforc<Mnent  they  alone  were 
concerned,  and  tliere  is  no  reason  wliy  tliey  should  liavc  joined  John 
Chatte  &  Sons  or  John  (-liaile  &  S<ms  sliould  have  joined  them.  Tlie 
verj^  t-enns  of  the  law  we  have  <*ited :  ^*whenever  a  judgment  is  ren- 
dered against  a  sheriff,"  etc.,  contemplates  not  that  the  pro<*eeding  for 
the  writ  in  question  should  Ite  ap])lied  for  and  **t4iken  out"  by  a  nominal 
plaintiff,  but  by  the  ])arty  whose  m<mey  has  been  received  by  the 
officer.     This  is  manifest. 

The  third  exce]>tion  was : 

"  That  if  they  had  pro])er  capacity,  the  proceeding  by  rule  was  Avith- 
out  warrant  in  law,  was  unauthorized,  illegal  and  impro]>er." 

a.  To  sustain  this  proposition,  it  is  urged,  in  the  first  place,  that  the 
writ  of  capUif*  ad  mtisfai'ieudum  was  repealed  in  1840.  If  so,  it  was 
certainly  revived  in  1841,  for  the  objects  and  purposes  contemplated  by 
the  act  of  that  year,  and  has  been  continiUMl  in  operation  quoad  hoc  as 
an  article  of  the  (^)de  of  Practice.  There  was  not  the  least  necessity 
of  another  supplemental  act,  as  suggested,  to  put  the  previous  one  in 
force,  nor  to  prescribe  the  form  of  the  writ,  since*  it  was  a  writ  which, 
both  under  the  common  law,  as  well  as  under  our  own  statutes,  had  a 
technically  and  universally  ac^cepted  meaning. 

ft.  Again,  it  is  cont^iiided  that  the  judgment  referred  to  in  the  article 
cited,  and  which  must  precede  an  application  for  the  writ  in  question, 
must  be  a  judgment  rendered  in  a  suit  against  a  sheriff,  whilst  in  pos- 
session of  his  office  and  performing  its  functi(ms;  and  that,  in  this 
case,  Handy's  term  of  office  had  expired  before  any  judgment  was  ren- 
dered against  him.  This  objecticm  is  disposed  of  by  the  decision  in 
the  case  of  Graham  vs.  Swayne,  9  Rol>.  186,  where  the  doctrine  is  laid 
down — "  that  one  who  retains  money  deposited  in  his  hands  as  sheriff, 
after  he  has  ceased  to  act  as  such,  will  continue  subject  to  the  summaiy 
process  provided  by  law  for  the  benefit  of  suitors,  where  such  officers 
are  concerned.  By  retaining  money  which  he  might  have  deposited  in 
Court,  he  keeps  up  his  official  relations  with  that  tribunal.  He  cx>n- 
tinues  to  act  as  sheriff  quoa^l.  h^c,  and  has  no  right  to  complain  of  a 
mode  of  pursuit,  to  which  he  has  voluntarily  subjected  himself."" 

e.  The  defendant's  counsel  further  insists  that  the  judgment,  which 
alone  could  authorize  su<'h  a  writ,  must  be  one  rendered  in  the  same 
suit  in  which  the  moneys  went  into  the  officer's  hands,  and  not  in  a 
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separate  suit  agaiiiftt  the  slierift'  and  the  sureties  on  his  bond ;  and  that 
by  the  latter  mode  of  i)roceeding,  the  suninijiiy  mode  now  sought  to  be 
piu*8ued  was  waived. 

The  hnv,  under  which  the  proceeding  is  t4iken,  or  any  otlier  hiw 
that  we  are  aware  of,  makes  no  such  requirement.  In  fact,  to  reach 
the  officer  in  this  way,  in  the  same  suit  in  which  the  moneys  were 
deposited,  w'oul<l  be  att^iuded  with  difficulties  and  would  be,  in  fact, 
quite  iiTegular.  The  application  for  the  w-rit  in  question  must  be 
preceded  by  a  judgment  establishing  the  defalcation  of  the  officer,  and 
a  writ  of  fi.  fa.  on  that  judgment  returned  nulla  honn.  These  are 
the  conditions  precedent  to  its  issuing. 

The  suit  of  C'hafte  vs.  Heyner  and  judgment  therein,  simply  deter- 
luined  that  the  moneys  arising  ft'om  the  sale  of  the  cotton  belonged  to 
the  intervenors,  Frank  &  Co.  There  was  nothing  in  that  judgment 
condemning  the  sheriff  for  any  default,  although  he  was  the  depositary 
of  the  fimds.  He  refusing  to  pay  over  these  funds,  it  became  neces- 
sary that  a  judgment  should  be  obtained  requiring  him  to  do  so.  It 
wa«  by  no  means  clear  that  such  a  judgment  could  be  obtained  by  rule, 
there  is  authority  against  it,  25  A.  JiHO ;  but  granting  that  it  could  be 
done,  then  the  emiugency  would  necessitate  the  tiling  in  succession  of 
two  rules.  The  first  to  establish  the  sheriff's  default  and  fix  his  lia- 
bility, upon  which  a  writ  of  fi.  fa.  might  issue.  That  done,  the  next  to 
procure  a  judgment  authorizing  the  capias  to  issue — for  it  will  be 
readily  seen  that  the  two  writs,  from  the  conditions  of  the  law,  could 
not  be  demanded  in  the  alternative — ^in  the  same  proceeding ;  for  these 
very  conditions  required  that  the  one  writ  must  be  exhausted  before 
the  other  could  be  asked  for.  We  think,  therefore,  that  the  better 
mode  of  procedure,  if  not  the  only  one,  to  reach  the  end  in  view,  was  , 
by  a  separate  action.  Such  an  action  by  the  via  ordinaria  and  after 
citation  and  the  usual  delays,  would  certainly  seem  to  afford  less  ground 
of  complaint  and  be  less  open  to  objection  on  the  part  of  the  officer 
proceeded  against,  than  the  quick  summary  method  now  so  strongly 
advocated  by  the  counsel  for  the  defendant. 

Nor,  can  we  readily  see,  although  the  refusal  to  pay  over  the 
money  deposited  with  him  and  his  liability  therefor  as  a  defaulter,  is 
the  very  ground  work  of  such  action  and  the  veH"  ground  work  also 
of  a  writ  of  capias,  that,  because  the  sureties  on  the  bond  of  the  officer 
whose  liability  depends  upon  the  very  same  conditions,  are  made 
parties  to  the  suit,  it  not  only  prevents  the  judgment  rendered  therein 
from  serving  as  a  legal  basis  for  the  writ,  but  absolutely  destroys 
the  right  to  that  remedy  altogether.  Such  is  the  contention  of  the 
defendant's  counsel. 
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We  cannot  ^ee  that  it  detracts  from  the  force  and  effect  of  this 
jiid^nient  apiiu^t  the  officer,  if  his  defah-ation  is  cHtablished  thereby* 
because  the  liability  of  otlier  ]>arties  bound  with  him  is  fixed  and 
decreed  at  the  same  time  or  in  the  same  proceediiifj.  The  law  declares 
'*  whenever  a  judgment  is  reuden»d  aju^ainst  a  sherift*,"  et<*. 

It  does  not  limit  that  judgment  to  one  to  \w  obtained  <ni  a  rule, 
or  rendered  against  the  slieriff  alone,  but  the  substantive  fact  to  be 
inquired  into  and  the  only  one  for  the  puri><>8**fl  of  the  desired  writ  is 
whether  the  judgment  established  the  c<mditions  reipiired,  that  is,  the 
official  delinquency  of  the  officer  in  converting  the  money  to  his  own 
use,  or  in  failing  to  a<'count  therefor. 

The  couns<*l  cite  11  A.  (>1>,  to  sustain  them  in  the  proposition,  that 
the  creditor  by  seeking  or  pursuing  tlie  milder  remedy  forfeits  his 
recourse  to  thi»  harsher  one;  we  have  examined  thnt  decision  and 
it  simidy  detemiines  that  the  imprisonment  of  a  fi*aiululent  insolvent 
debtor  will  not  be  ordereil  where  there  is  no  special  ]u-jiyer  for  so 
severe  a  measure. 

(L  Liwtly  we  are  told  tluit  the  judgment  against  the  offi<*er  cannot 
serve  as  the  basis  frn*  the  writ  in  (piestion,  unless  it  declares  in  the  face 
of  it,  that  the  amount  decreed  therein  was  for  money  received  by  the 
sheriff  in  his  official  capacity  and  had  been  converteil  to  his  own  use 
or  not  accounted  for. 

The  legal  puq)08e  and  intendment *of  a  judgment  is  to  measure  and 
fix  the  liability  of  the  debt4>r,  or  determine  the  amount  of  money  he  is 
to  pay.  It  would  be  quite  anomalous  under  our  syst<*m  of  practice,  to 
have  declared  in  the  body  of  the  juilgment,  the  character  and  consider- 
ation of  the  judgment.  It  is  so  well  settled  by  frequent  a(\judications 
as  to  have  l)ecome  almost  element^iry,  that  a  judgment  is  to  be  con- 
strued and  intcjrpreted  by  the  pleadings.  3L.  28.*^;  ."i  L.  287 ;  14  A. 
831  ;    1  A.  92 ;    15  A.  6/9  ;    KJ  A.  mfy. 

We  must  look  to  the  pleadings  to  find  out  what  the  debt  a<Uudged  is 
for.  Looking  there,  what  do  we  find  ?  Examining  the  petition  we  see 
that,  after  reciting  the  facts  attending  the  litigation  about  the  cotton 
and  that  Frank  &  Co.  had  been  decreed  the  owiu'rs  of  it  and  that 
the  cotton  had  been  sold,  it  was  distinctly  and  expressly  charged 
(quoting)  "that  the  proceeds  have  not  been  paid  over  by  the  sheriff, 
that  due  demand  for  payment  thereof  has  been  made  and  said  Handy 
fails  to  pay,  notwithstanding  demands,  •  «  *  and  that  said  Handy 
illegally  retains  said  pro<'eeds  and  refuses  to  pay  them  over  to  peti- 
tioners." 

The  answer  is  simply  a  general  denial :  the  defendant  puts  at  issue  the 
grave  charges  made  against  him,  denies  that  he  has  received  the  money , 
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denies  that  hi^  ref lined  to  pay  it  over,  denies  that  he  illegally  retained 
it.  There  is  no  exculi)atory  fact  or  cause  alleged,  as  suggested  by  his 
counsel  might  have  existed,  such  as  that  the  money  was  deposited  in  a 
liroken  bank  or  hiwl  been  paid  out  on  account  of  the  litigants  or  other 
special  defenses  urged  to  break  tlie  force  of  the  charges,  or  to  relieve 
the  acts  of  the  officers  of  their  damaging  character,  or  modify  or  rebut 
the  alleged  defalc^ition.  On  this  simple  issue  the  judgment  was  ren- 
dered and  inU*rpreted  by  tlie  ple^idings :  it  must  be  held,  whilst  fixing 
the  sum  of  tlie  sheriff's  indebtedness,  to  declare  the  tnith  of  the  charges 
made  and  the  existence  of  the  facts  from  which  that  indebtedness 
resulted.  Thest*  were  substantially,  that  the  shesiff  had  converted  the 
money  to  his  own  use  or  ha4  failed  to  account  for  it.  This  judgment 
was  followed  by  the  rule  for  the  capias,  in  which  rule  the  conditions 
for  obtaining  the  writ  were  <'harged  ipsi^tsimis  verbis  of  the  law  referred 
to  and  which  conditions  and  charges  would  again  have  to  be  verified 
by  a  judicial  detennination  before  the  writ  could  be  allowed.  The 
defendant  met  these  reiterated  charges  by  exceptions  only,  having 
faOed  to  answer.  These  exceptions  constitute  tlie  sole  defense  made 
to  the  rule. 

A  second  time  there  is  no  attempt  to  exonerate  the  officer  or  justify 
his  failure  or  refusal  charged  to  account  for,  or  pay  over,  the  funds. 
The  objections  should  have  been  overruled  and  the  writ  demanded 
should  have  been  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed  and  that  the  rule  be 
made  a-bsolute  at  the  cost  of  the  defendant  in  both  courts. 


Dissenting  Opinion. 

FocH^:,  .J.  Believing  that  one,  at  lea**t,  of  the  exceptions  urged  by 
defendant  should  have  been  maintained,  T  cannot  concur  in  the  opinion 
and  decree  of  the  majority  in  this  case. 

Among  other  means  of  resistance,  the  defendant  charges  that,  under 
the  character  of  the  judgment  rendered  against  him,  he  is  not  amenable 
to  the  provisions  of  the  law  invoked  by  j>laintiffs. 

The  writ  under  consideration  is  in  it«  nature  a  penal  remedy,  and 
shoidd  not  be  granted  in  doubtfid  ca«es.  The  laws  which  provide  hai'sli 
remedies  must  not  be  extended  beyond  their  clear  intent  and  contem- 
plated scope,  and  must  be  strictly  construed,  especially  when  their 
application  involves  the  liberty  of  persons. 
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The  ordinary  mode  of  cxecutiug  judgments  is  by  means  of  the  writ 
of  fi,  fa  J  vihich  is  leveled  exclusivel}'  at  the  debtor's  property;  but  in 
cases  where  the  conduct  of  the  debtor  is  fraudulent  and  borders  on 
criminality,  the  law  i»rovides  a  more  vigorous  and  harsher  remedy, 
which  extends  to  the  person  of  the  recalcitiant  and  dishonest  publi<* 
officer. 

Under  a  proper  constniction  of  the  remedy  provided  for  in  Article 
730  of  the  Code  of  Prac'tice,  the  judgment  condemning  the  sheriff  to 
pay  the  money  claimed  of  him  should  be  rendered  in  the  case  in  which 
the  officer  received  the  funds  which  he  is  accused  of  illegally  withhold- 
ing. The  theory  of  the  law  is  that,  as  the  officer  of  the  court  which  has 
control  of  the  funds  in  litigation,  he  beccmies  the  depositary  of  the 
things  involved  in  the  suit,  and  the  renn^dy  to  enforce  his  responsibil- 
ity therefor  is  one  of  the  incidents  of  the  controversy.  Hence,  in  the 
suit  of  C'haffe  vs.  Heyner,  the  party  who  was  adjudicated  to  be  the  own- 
er of  the  proceeds  of  the  cotton  had  the  authority  to  demand  an  imme- 
diate payjuent  of  said  funds  from  the  sluTiff,  and  at  his  bidding  the 
power  of  the  court  would  have  been  exerted  to  c(mipel,  even  by  imi>ris- 
oument,  the  performance  of  the  sheriff's  duty.  In  the  case  of  Graham 
vs.  Swayue,  1  R.  186,  the  party  entitled  to  the  funds  proceeded  in  the 
case,  by  rule  against  the  sheriff,  and  obtained  judgment.  This  mode 
wjis  speciiilly  justified  by  the  Court. 

But  instead  of  invokuig  this  vigorous  proceeding,  the  ])aity  had  the 
option  in  law  to  treat  the  sheriff  as  his  debtor,  on  account  of  the  funds 
adjudicated  to  him,  and  to  enforce  payment  against  the  officer  and  his 
sureties  by  means  of  a  direct  action  and  through  the  recovery  of  a  judg- 
ment against  tliem  in  solido. 

In  choosing  to  follow  this  more  pacific  course,  and  concluding  to  rest 
their  chances  of  recovery  on  a  civil  suit,  phiintiffs  must  be  understood 
to  have  waived  the  right  of  exercising  the  x>enal  remedy  which  the  law 
had  tendered  to  them  in  the  pursuit  of  their  rights  which  were  involved 
in  the  first  or  original  suit. 

^*  The  presumption  is,  when  a  party  faUs  to  invoke  such  a  remedy 
that  he  waives  it,  and  the  defense  is  conducted  accordingly."  Leland 
&  Co.  vs.  Rose,  11  A.  69. 

By  their  conduct  they  have  elected  to  meet  the  defendant  face  to  face 
on  a  plane  of  eqnality,  and  to  look  for  the  enforcement  of  their  <*laim 
against  him  to  his  property  and  to  his  sureties.  Hence,  they  have  sev- 
ered his  responsibility  from  the  original  suit  and  have  thus  eliminated 
his  official  character  from  the  controversy.     The  law  must  therefore 
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rwtrict  the  strilV  t4)  the  grounds  and  to  tlie  form  Keleot«d  by  the  plain- 
tiftV  tlienifH'lves,  and  it  does  not  favor  the  capricious  retiu-n  of  a  creditor 
t«  a  i-emedy  which  he  had  manifestly  waived. 

I  therefore  conclude,  with  the  District  Judge,  that  the  plaintiffs  in 
this  rule  were  not  entitled  to  the  harsh  remedy  of  imprisonment  of  this 
defendant. 

Mr.  Jnntice  Fenner  conciu*s  in  this  opinion. 


Ox  Rehearing. 

Under  the  pi-essui'e  of  an  earnest  application  for  a  rehearing,  charg- 
ing that  our  decision  had  done  the  ]>etitioner  great  legjil  wrong  and  inju- 
ry, we  made  it  our  duty  to  giant  the  prayer,  although  not  convinced 
of  liaving  eiTed.  Henetited  by  an  extended  oral  argument,  in  which 
able  counsel  have  left  no  stone  unturned,  we  have  thoroughly  reexam- 
ined the  matter  ])reviously  considered,  but  have  been  unable  to  alter 
our  convict it)ns. 

The  objections  nuide  by  defendant  to  the  issuanc^^  of  a  capias  ad  sat- 
is/aciendum  against  him  are  innumerable  and  sound  more  like  argu- 
mentH  ab  inconvenienti  than  as  real  defV^nse  to  the  merits.  They  appear 
mostly  in  the  «n-al  and  printed  discussions  and  are  in  excess  of  the 
excepti<ms  and  answer,  based  on  technicalities,  which  were  tiled  to  the 
nde  for  the  remedy. 

The  exceptions  were  taken  uj)  and  disposed  of  seriatim.  We  have 
reviewed  the  sevei*al  rulings  made  on  them  and  have  no  occatiion  to 
question  their  coirectness. 

We  think  proper  to  add,  however,  on  tlie  exception  as  to  the  form, 
that  the  decision  in  Graham  vs.  Svvayne,  1  R.  186,  made  in  1841,  was 
not,  as  chiimed,  rendered  on  a  rule  against  (Jharbonnet  as  sheriff, 
but  against  him  as  ^^  formerly  the  sheriff  of  tlie  parish  of  Jefferson,^^  p.  187, 
and  that  tlie  same  summary  proceeding  against  a  former  sheriff  was 
further  sanctioned  by  this  Uourt  in  1855,  in  Miller  vs.  Roy,  10  A.  744, 
under  the  second  Constitution  which  followed  that  of  1812,  to  which 
reference  was  made  in  the  argument  on  the  reheaiing. 

The  defense,  that  the  defendant  Han<ly  should  have  been,  but  was 
not,  sued  and  condemned,  as  sheriff,  can  have  no  effect  to  place  hiin 
beyond  the  reach  of  the  remedy  invoked  against  him. 

To  sanction  such  a  construction  of  the  law  would  be  to  i)ut  in  the 
lK>wer  of  a  dishonest  sheriff,  after  receiving  large  amounts  of  money 
and  converting  the  same  to  his  own  use,  to  shelter  himself  against  suit 
and  prosecution  by  simply  resigning  immediately  after  the  breach  of 
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tnist  and  embezzlement.  He  would  Hometimes  work  a  hardship  on  liti- 
pint8  by  requiring  fiom  them  au  imposHibility.  lu  the  ease  at  bar,  how- 
could  it  be  demanded  when  the  final  jud^onn^^nt  on  reliearing,  i^eeogiiiz- 
in|?  Frank  &  Co.  as  the  owner  of  the  i'otton  and  eousequently  of  its 
proceeds,  wa«  rendered  in  Apiil,  1879,  many  mouths  after  Handy  had 
ceased  to  be  sheriff? 

We  do  not  consider  that  it  was  incumbent  on  plaintiffs  to  have 
proved  anything  beyond  what  they  have  establislied.  If  the  defend- 
ant had  any  justification  or  exoneration  to  set  up,  he  should  have 
annoimced  and  proved  it.  The  burden  was  upon  liim  and  not  upon  the 
plaintiffs.     In  tliis  he  has  signally  failed. 

There  can  be  no  doubt  that  ini]u'isonmeut  for  debt  has  been  abol- 
ished against  ordinary  debtors;  but  tlie  power  which  has  put  it  out  of 
life,  in  1840,  in  such  cases,  had  the  Witue  of  establishing  it,  as  it  subse- 
quently did,  in  1841,  against  a  different  class  of  debtors,  public  oflicers, 
actually  or  formally  in  office,  in  order  to  comi)el  tliem  to  an  observance 
of  their  duties,  to  a  satisfaction  of  the  trust  and  faith  reposed  in  them 
by  the  people  or  the  Executive. 

The  repealing  act  of  1840  can  surely  have  no  eff(H*t  on  the  subsequent 
act  of  1841. 

The  law  invoked  may  be  deemed  a  hai'sh  one  by  the  defaulting  offi- 
cials who,  in  their  official  capacity,  have  received  in  trust  the  money  of 
others,  whose  forced  legal  agents  they  are  and  who  afterwards  divert 
the  same  and  fail  to  account  for  it  and  return  it  when  called  on  to  do 
so;  but  its  harshness,  whatever  it  be,  does  not  seem  to  have  been  suffi- 
cient to  deter  misfeasance  in  office  and  to  enforce  a  perfonuance  of 
duty.  The  harshness  of  the  law  can  always  be  avoided  by  a  deeper 
regJird  and  clearer  discrimination  of  tlie  riglits  of  others  to  property  in 
legal  custody,  under  the  protection  of  a  solenm  oath  and  of  implied 
faith  and  reliance. 

Whatever  the  law  be  in  its  rigor,  it  is  our  duty  to  ai)ply  it  as  we  find 
it  on  the  Statute  Book.     T>ura  lex  sed  lex. 

Articles  730  and  7(57  of  the  present  Code  of  Practice,  prescribe  the 
remedies  to  which  parties  claiming  money  received  by  slieriffs  are  enti- 
tled to  coerce  payment. 

The  first  article  refers  to  cases  in  which  the  nu)ney  was  received  by 
sheriffs  acting  officially,  where  the  proceeding  is  against  one  who  actu- 
ally is,  or  formerly  was,  sheriff,  and  where  a  judgment  was  ri^udered 
and  the  fl,  fa,  thereon  returned  ^* nulla  bona.''^ 

The  second  article  refers  to  cases  in  which  payment  may  not,  as  yet, 
have  been  rendered  and  in  which  the  delinquent  is  still  in  office,  tlie 
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penalty  being  not  only  twenty  per  cent  interest,  but  removal  from  office  • 

In  either  case  the  remedy  can  be  claimed  by  rale,  and  where  it  is 
shown  that  the  money  was  received  in  an  official  capacity,  dy  one  who 
has  failed  to  account  for  it,  that  judgment  was  rendered  for  it,  that  exe- 
cution has  issued  and  is  returned  "  no  praperty  found,^^  the  relief  must 
be  allowed. 

It  is  clear  that,  as  Handy  was  not  in  office  when  the  rights  of  Frank 
&  Co.  were  ultimately  recognized  by  this  Court,  it  was  impossible  to 
have  proceeded  against  him  for  his  removal  under  art.  767,  C.  P.  It  is 
equally  evident^that,  if  Frank  &  Co.  could  not  have  taken  coercive 
steps  under  art.  730,  C.  P.,  that  wholesome  provision  of  the  law  would  be 
a  dead  letter  and  they  would  have  had  rights  which  no  remedy  could 
have  enforced. 

It  is  error  to  suppose  that  Handy  was  entitled  to  a  trial,by  juiy  ou  the 
rule  for  a  ca.  sa.  In  the  first  place  he  did  not  ask  for  a  jury.  In  the  sec- 
ond, he  did  not  plead  justification  of  failure  to  account.  In  the  tliird,  he 
would  not  have  been  entitled  to  a  jury  in  a  summary  case,  in  which  the 
law  allows  none.  He  might  have  asked  one,  in  the  suit  for  the  money,  as 
by  setting  up  the  claim  via  orditiariay  the  plaintiffs  had  opened  the  door 
for  such  prayer.    The  proceeding  by  rule  was  liberal,  fair  and  legal. 

It  cannot  be  claimed,  from  the  fact  that  the  plaintiffs  did  not  formally 
ask,  in  the  suit  against  Handy,  that  their  right  be  recognized  to  enforce 
tiie  judgment,  wlien  obtained,  by  capiaa  adsatisfcusiendmn,  that  they  have 
waived  the  remedy.  As  well  might  it  be  argued  that  in  ordinary  cases, 
in  which  a  money  judgment  is  sought  against  ordinary  debtors,  the  plain- 
tiff should  specifically  ask  that  his  right  to  a  fieri  facicLs  be  recognized, 
or  else  that  their  right  to  the  writ  shall  be  considered  as  abandoned. 

The  law  provides  for  different  modes  of  executing  judgments,  inde- 
pendent of  any  prayer  for  the  same,  and  it  allows  its  writs,  although 
no  demand  was  formally  made  db  initio  for  them. 

It  is  worthy  of  note  that  the  remedy  invoked  in  this  instance  and 
which  was  created  in  1841,  immediately  after  the  abolishment  of  impris- 
onment for  debt,  is  explicitly  provided  for,  not  only  in  article  730  of 
the  present  Code  of  Practice,  but  is  also  to  be  found,  ipsissimis  verbiSy  in 
two  sections  of  the  R.  S.  of  1870 }  one  as  No.  3444,  under  the  heading  of 
8<Ue8y  and  another  as  No.  3613,  under  the  title  of  Sheriffs ;  a  circum- 
stance clearly  indicating  the  intention  of  the  Legislature  to  retain  that 
mode  of  coercion  of  payment  against  delinquent  officials  as  a  conspicu- 
ous feature  of  our  legislation. 

The  complaint  that  the  writ  of  capias  ad  satisfaciendum  is  not  defined 
by  any  law  now  in  force,  is  not  founded  and  cannot  defeat  the  applica- 
tion of  the  remedy  sought. 

The  writ  was  once  recognized  in  this  State  as  one  susceptible  of  being 
issued  against  ordinary  debtors,  even  after  judgment.    Such  debtors 
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can,  even  now,  in  certain  cases,  be  arrested  and  confined  until  judg- 
ment. The  writ  which  now  can  issue  against  delinquent  officials  is  in 
its  character  and  nature,  in  its  purpose  and  object,  the  same,  and  is  to 
be  regulated  in  the  same  manner  as  that  which  formerly  issued  against 
ordinary  debtors  after  judgment — with  this  difference,  that  the  latter 
could  be  released  from  custody  by  making  a  cession  to  their  creditors 
while  the  former,  as  unfaithful  depositaries,  being  deprived  of  the  benefit 
of  the  acts  passed  for  the  relief  of  insolvent  debtors  continue  in  cus- 
tody at  the  expense  of  the  judgment  creditor  until  the  debt  has  been 
satisfied.    R.  S.  sec.  1809  and  sec.  92. 

Under  the  legislation  previouftly  in  existence,  the  judgment  creditor 
had  the  right,  where  no  property  of  the  debtor  could  be  found,  to  i^pply 
to  the  clerk,  whose  duty  it  was  to  deliver  it  to  him,  for  an  order  to  im- 
prison the  body  of  the  debtor  (a  capias  ad  satisfaciendum)  until  he  shall 
have  made  a  cession  of  his  property  to  his  creditors  and  obtained  a  dis- 
charge, in  conformity  with  the  act  for  the  relief  of  insolvent  debtors,  in 
confinement.  Under  this  order,  it  was  the  duty  of  the  sheriff  to  confine 
the  body  of  the  debtor,  unless  he  paid  theamountof  the  judgment  with 
interest  and  costs,  and  unless  he  took  the  prison  limits.  Grenier,  C.  P. 
Art.  726,  et  seq. 

In  cases  like  the  present  one,  the  writ  is  issued  by  the  clerk  and  is  to 
be  executed  by  the  sheriff,  if  against  a  former  sheriff,  or  by  the  coroner  if 
against  an  actual  sheriff,  according  as  the  defaulter  is  a  former  or  an 
actual  sheriff. 

Courts  of  justice  have,  as  a  rule,  the  right  and  power  to  incai cerate 
officials  under  their  control  and  to  detain  them  until  they  have  complied 
with  their  duties,  as  is  illustrated  by  the  provisions  concerning  execu- 
tors and  other  administrators,  of  tutors  and  curators.     C.  P.  1011, 1012. 

Article  C.  P.  730  is  tlie  law  governing  this  case  and  it  provides  for  the 
remedy  to  wliich  the  plaintiffs  are  entitled. 

In  conclusion,  we  must  state,  that  we  have  made  it  our  duty,  on  the 
reexamination  of  the  case,  on  the  rehearing,  to  give  it  a  more  thorough 
consideration  in  view  of  its  importance,  the  more  so,  as  we  had  not 
deemed  necessary  to  answer  all  the  objections  made  to  the  proceeding, 
which  was  for  the  first  time  brought  to  judicial  attention  forjenforce- 
ment.  We  might  have  simply  adhered  to  our  previous  conclusions, 
but  we  have  preferred  to  show  that  the  matter  had  again  received  our 
serious  consideration  and  had  been  once  more  thoroughly  investigated, 
however  prone  we  may  be  to  the  belief  that  the  ruling  will  not  prove 
consonant  with  the  views  of  the  party  cast  in  this  controversy. 

We  find  no  error  either  in  the  opinion  or  judgment  heretofore  deliv- 
ered and  can  alter  neither. 

It  is  therefore  ordered  that  our  previous  decree  remain  undisturbed, 
at  the  cost  of  appellee,  who  shall  pay  costs  in  both  courts. 
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Dissenting  Opinion. 

Fekxer,  J.  The  Article  730,  C.  P.,  under  which  the  present  remedy 
is  invoked,  only  authorizes  it  when  ^'  a  judgment  is  rendered  against  a 
sheriff  or  other  public  officer,  for  money  by  him  or  them  received,  in 
his  or  their  official  capacity,  and  converted  to  his  or  their  own  ti««,  or  not 
accounted  for,  «te."  It  evidently  contemplates  an  intentional  wrong,  a 
criminal  conversion  by  the  officer. 

In  the  suit  upon  the  sheriff's  bond  on  which  the  judgment  here  was 
rendered,  no  such  allegations  were  made  or  issue  tendered  and  it  can- 
not be  said  that  the  judgment  is  for  money  "converted  to  his  own  use  or 
not  accounted  for"  by  the  sheriff.  The  last  words  obviously  mean,  not 
nich  accounting  as  would  exempt  him  from  liability  to  the  debt,  but 
such  as  would  excuse  him  from  intentional  wrong,  of  which  many  ex- 
amples may  be  conceived,  such  as  robbery,  misappropriation  by  agents, 
etc.  Had  such  issue  been  tendered,  defendant  would  have  been  en- 
titled to  a  trial  by  jury  thereon,  and  I  know  of  no  provision  of  law 
ander  which  he  can  be  deprived  of  such  right  by  a  summary  proceed- 
ing like  that  taken  herein,  iu  a  matter  concerning  his  personal  liberty. 

For  these  reasons,  as  well  as  for  those  contained  in  the  original  dis- 
senting opinion  herein,  I  dissent  from  the  present  opinion  and  decree. 

M..  J.  Poch6  adheres  to  his  original  dissenting  opinion  and  also  con- 
cars  in  this  opinion.    

No.  8045. 
W.  S.  Campbell  vs.  A.  Lambert  &  Co. 

An  iHcreement  by  which  one  party  engages  to  deliver  to  the  other  sach  qnantities  of  coal  aa 
the  latter  may  require  during  the  year  "to  the  extent  of  sixty  thousand  barrels  with 
privileges  of  twenty  thousand  more,"  at  a  stipulated  price,  bat  containing  no  obligation 
on  the  part  of  the  latter  to  take  or  pay  for  any  stipulated  quantity,  is  a  nudum  pactum^ 
tnm  Ae  performance  of  which  the  promisor  may,  at  any  time,  withdraw. 

One  promise  may  be  a  good  consideration  for  another  promise,  but  there  must  be  a  mntoality 
of  engagement. 

A   PPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans, 

l\.    BogerSy  J.  

Singleton,  Browne  <&  Choate  for  Plaintiff  and  Appellant. 

Chas.  8.  Bice  and  T.  Gilmore  dt  Sons  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  and  defendants  entered  into  the  following 
agreement : 

"articles  of  agreement 

"Entered  into  this  first  day  of  January,  1879,  eighteen  hundred  and 
sovelitA  -uine,  between  A.  Lambert  &  Co.,  of  the  one  part,  and  W.  S. 
Campbell  of  the  other  part,  witnesseth  that  the  said  A.  Lambert  &  Co., 
for,  and  on  tlie  behalf  of  themselves,  and  the  said  W.  S.  Campbell  of  New 
Orleans,  for  himself,  have  mutually  agreed  with  each  other,  as  follows : 
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That  the  said  party  of  the  first  part  shall  furnish  and  deliver  to  the 
said  W.  S.  Campbell,  of  New  Orleans,  such  quantities  of  Pittsburg 
coal  as  may  be  required  by  the  party  of  the  second  part,  during  one 
year,  from  the  first  of  January,  1879,  to  the  first  of  January,  1880,  to 
the  extent  of  sixty  thousand  barrels,  with  the  privilege  of  twenty  thou- 
sand barrels  or  more,  to  be  delivered  with  dispatch,  in  such  quantities 
and  at  such  places  within  the  city  limits  as  may  be  designated  by  the 
party  of  the  second  part.  That  the  party  of  the  first  part  shall  receive 
for  each  and  every  barrel  of  Pittsburg  coal,  thirty-eight  cents  per  bar- 
rel, payable  at  the  end  of  each  month. 

''This  done  and  signed  in  duplicate  and  good  faith,  this  31st  day  of 
December,  1878. 

(  Signed  )  A.  Lambert  &  Co., 

W.  S.  Campbell." 
A  striking  similiaity  will  be  observed  between  this  document  and 
the  one  sued  on  in  the  ca«e  of  W.  S.  Campbell  vs.  J.  P.  H.  Short,  No. 
8069  of  the  docket,  recently  decided  and  not  yet  reported. 

It  is  further  observable  that  the  party  who  there  resisted,  here 
demands,  enforcement  of  the  letter  of  his  bond. 

In  the  present  case,  from  January  to  June,  the  price  of  coal  was  such 
that  defendants  could  have  supplied  coal  undi)r  the  agreement  without 
loss.  During  this  peiiod,  plaintiff  ordered  of  them  less  than  1500  bar- 
rels. From  June  1st,  coal  began  to  advance,  and,  on  1st  September, 
]  879,  a  disastrous  storm  occasioned  the  sinking  of  a  large  portion  of 
the  coal-fleet  lying  at  this  port.  Tliis  caused  a  large  advance  of  prices 
and  a  coresponding  increase  in  the  size  of  plaintiff's  orders  on  defend- 
ants. The  latter,  however,  struggled  to  comply  with  their  agreement, 
actually  delivering  during  the  year,  a  total  of  33,345  barrels.  At  last, 
in  November,  plaintiff  having  ordered  the  delivery  of  500  barrels  per 
day,  for  twelve  days,  at  his  own  coal  yard,  defendants  refused  to 
comply.  Plaintiff  then  claimed  delivery  of  the  balance  of  the  entire 
80,000  barrels  mentioned  in  the  agreement,  and,  on  refusal  by  defend- 
ants, brought  the  present  suit  for  $28,926  10  (besides  other  items)  being 
for  sixty- two  cents  per  barrel  on  46,655  barrels  undelivered,  that  being 
the  difference  between  the  contract  price  and  the  price  at  date  of 
demand.  Plaintiff  claims  that,  under  tlie  unambiguous  letter  of  his 
contract,  he  was  entitled  to  demand,  and  defendants  were  bound  to 
deliver,  tlie  entire  amount  of  coal  mention<*d  in  the  contract,  whenever 
he  chose  to  make  the  demand.  Defendants,  on  the  contrary,  say  that, 
the  plaintiff  was  a  retail  del  ear  in  coal,  supplying  consumers,  and  that 
the  true  meaning  and  intent  of  the  contract  were  that  plaintifi's  ortiera 
should  only  be  for  the  purpose  of  supi^lying  his  consuming  customers 
and  to  the  extent  necessary  for  that  purpose. 

It  is  not  necessary  to  resort  to  construction,  though  there  is  not 
wanting  evidence,  in  the  record,  to  sustain  the  view  of  defendants. 
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But,  Oil  plaintifi*^8  own  theory,  it  is  nuuiifest  that  the  a^eemeut  is  a 
nudum  pactum.  We  scan  its  provisions  in  vain  to  find  the  imposition, 
on  Campbell,  of  any  obligation  t-o  take  or  pay  for  any  amount  of  coal 
whatever.  He  undertakes  notliing  except  to  jiay,  at  the  end  of  each 
month,  for  such  coal  as  he  may  have  chosen  to  order.  One  promise 
may  be  a  good  consideration  for  another  promise,  but  not  **  unless  there 
is  an  absolute  mutuality  of  engagement,  so  that  each  party  hfis  tlie 
right  at  once  to  hold  the  other  to  a  positive  agi*eement."  1  Parson's 
Cont.  p.  448. 

Thus  it  has  been  held  that  a  written  agi*eement  to  give  A  the  refusal 
of  the  lease  of  a  fanu,  at  stipulated  rent,  with  no  agreement  on  the 
part ^  A^^Um^^^^^Mio  other  consideration,  is  void.     Buniet  vs. 

So,  a  contract  in  writing  to  convey  lands,  at  a  fixed  price,  and  within 
a  stated  time,  where  the  other  party  did  not  hind  liimself  to  take  and 
nothing  wa-s  paid  or  agi'eed  to  be  paid  by  him,  was  held  void.  Bean 
vs.  Burbank,  16  Me.  458. 

Again,  where  the  purchaser  at  an  executive  sale,  gave  the  defendant 
a  written  promise  to  yeconvey  upon  the  i)ayment  of  a  specified  sum  by 
a  day  named,  but  the  deiendant  did  not  bind  himself  to  make  such 
payment,  the  promise*  was  held  to  be  without  consi<leration.  Mers  vs. 
Franklin,  68  Mo.  127. 

The  following  case  is  yet  more  exactly  in  jmint,  viz:  it  was  held  that 
a  written  agi-eement  under  which  one  paity  was  to  deliver  to  the  other 
prairie  hay  "  not  to  exceed  two  hundred  tons,"  payment  to  he  uuule  on 
delivei^-  of  designated  installments,  did  not  confer  upon  the  latter 
party  a  right  to  enforce  delivery  to  the  limit  mentioned,  was,  therefore 
without  complete  mutuality,  and  left  it  optiimal  with  each  i)arty  to 
avoid  the  agreement,  on  giving  notice  to  the  other,  at  any  period 
during  the  time  of  deliveiy.     Houston  vs.  Mitchell,  138  Texas,  85. 

If  the  condition  upon  which  defendants'  ])romise  was  to  take  effect 
had  been  the  doing  of  something  involving  labor  or  other  value  by 
Campbell,  and  upon  the  faith  of  said  promise  and  before  its  revocation, 
Campbell  had  done  the  thing,  different  principles  would  apply,  not 
necessary  to  specify  here.  But  the  foregoing  cases  sufticiently  show 
that  tlie  mere  exercise  of  an  oi>tion  to  exact  the  performance  of  a  prom- 
ise, does  not  alter  the  situation  of  the  parties  and  does  not  ])rev(*nt  the 
promissor  from  exercising  his  right  of  refusal. 

The  authorities  quoted  are  sound  and  api)licable  to  our  law. 

On  these  grounds  we  hold  that  defendants  were  not  bound  in  law  to 
execute  the  naked  promise  contained  in  their  agieenient,  but  had  the 
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right,  at  any  time,  to  refuse  to  i)roceed  in  execution  thereof,  and  for 
such  refusal,  are  not  respon8iT)le  in  damages  to  plaintiff. 

Defendants  have,  at  considerable  cost  to  themselves,  striven  to  com- 
ply with  an  unconscionaI)le  bargain  by  which  they  were  not  legallj*' 
hound  and  we  think  they  arc  entitled  to  relief  under  their  prayer  for 
amendment  of  the  judgment. 

The  only  damages  claimed  outside  of  those  for  non-delivery,  amount 
to  live  hnndred  and  ninety-five  dollars  and  fifteen  cents,  and  we  shall 
reduce  the  judgment  to  that  amount. 

The  objection  that  defendants'  plea  in  compensation  amounts  to  a 
judicial  confession,  has  no  force  under  the  circumstances  of  this  ease 
which  correspond  with  those  presented  in  the  following  case  and  fall 
under  its  authority.     Durham  vs.  Williams,  32  A.,  962. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  striking  therefrom  the  words  "two  thou- 
s<and  three  hundred  and  twenty-five  dollars  and  eighty-five  cents," 
and  inserting,  in  lieu  thereof,  the  words  "five  hundred  and  ninety -five 
dollars  and  ftfYeen  cents,"  and  that,  as  tlius  amended,  tlie  judgment  be 
afhnned ;   plaintiff  and  appellant  to  pay  costs  of  this  a})peal. 

liehearing  refused. 


38    38  No.  8979. 

46  1308 

30    38         Mark  F.  Bigney  vs.  W.  Van  Benthiysex  and  "The  States." 

48    619 
.  48  1134       Ouu  who  hnbitnally  llbcU  otlicri^  rompIniiiR  witli  lind  ginco  cf  lu'ing  liinif^clf  librllod,  nnu 

na     j»^[  Ihoreforo  wlievo  fwn  pnrtios  cii/inmi  iu  n  iitWKjjni.t'r  foutiovciR.v.  .niul  Inul  nbucivo  epi- 

107    285  thetA  at  oncli  other,  they  nre  both  in  the  wruiig,  and  ucitlicr  ran  iccover  dnmagCK  from 

35     3g|  the  other. 

109  6681  Editors  of  newspapers,  and  wiHcrs  for  thcni,  have  no  peculiar  lights  or  privilcgca  in  this 
respect,  and  have  no  nioio  clitims  to  indulgence  than  otliciK.  They  aio  held  to  the  same 
responBibility  with  any  other  person,  and  malice  on  iheir  part  is  comliiKively  inferred 
if  the  piiblicntloii  U  (alno. 
The  law  gives  no  conntenaucc  to  tltc  proposition  that  imniunity  can  bo  claimed  by  an  e<Utor 
or  publlHher  of  a  newspaper,  if  ho  si. all  pamper  a  depnived  pnblic  appetite  by  the  pub- 
lication of  fahiehoods  and  caliimiiicK  npon  private  character,  nor  does  it  give  encuurago- 
raent  to  the  circulation  of  defamatory  itublicaiionH  by  pi-ottctiug.the  retailers  of  them. 
It  protects  the  rhni-actcr  of  a  man  as  studiously  as  it  protects  his  properly. 
One,  who  is  himsclt  in  fault,  cannot  recover  damages  fioiu  another  who  has  retaliated  in 
kind,  although  the  latter  was  not  justifiable  in  law,  and  thid  holds  good  in  spite  of  the 
tniisiu  that  one  wrong  does  not  justify  another. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightar,  J. 

J.  Lwingston  and   Brauyh,   Buck    d:    Dinkelspiel,  for  Plaintiff  and 
Appellee. 

I.    The  defendant,  being  president  of  several  city  railroads,  is  considered,  iu  law,  a  public 
man,  and  not  a  private  citizen.    Odgcrs  on  Libel,  40. 
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2.  Tint  ill  all  ninttcrH  <f  public  iiittioftr,  tlio  prcstt,  to  n  ecu  in  cxtrnt,  i.s  i>rivilej;e(1  to 
cinnmcnt  freely" upon  tlic  nctH  of  piililie  perKoiis,  and  it  in  ItH  ilnty  to  do  ho.  Odgers,  40; 
Locnl  Affain*,  46:  Tu\vn^lu•nd  on  Libel,  441,  A4'2:    I-V.kbnids  Staikip,  Soch.  678,  C80,  6«7. 

3.  Tlint  a  libel  in  nu  ofl'fnsc  wliii-Ii  iiiny  be  puiiislied  by  tino  and  itiipiisoumciit ;  tbat  iilan- 
dcr  iA  not  chiiiM  d  nnmn^  n  indinil  olfonKos.    Kcvised  St:tniteft. 

4  That  the  fiilHchood  of  all  dcfiinintory  AVordH  iH  pre»umcd  in  plniiitiff's  faror:  that  he 
netd  give  no  evidcnco  th:it  they  nrc  fnlse.    Odgcn*,  107. 

5.  That  defeudnnt'K  t>(  ndnet  ot  hin  cnnc,  pvrn  the  Initgnagc  nsed  by  bin  roiinsid  at  ihe  time, 
may  aggravate  the  dnmagos.  So.  if  the  plea  of  Justification  its  nut  proved,  it  will 
eDh<«nc(i  daningea.     Od^iera*,  177,  485,  486,  4if7. 

6  Words  spoken  of  tlio  pbiijitiff,  in  the  wtiy  of  his  trade  or  piofcAslon,  are  actionable  with- 
out proof  i»f  Mpcciul  daningi*.    Odgviit,  'J,  introduction. 

7.  That  vrordn  must  bo  nndcr.stond  nnd  contstruird  acconling  to  the  ordinary  meaning 
attachc«l  to  them.    Odgoiii.  94,  97. 

8.  That  under  the  pica  of  juHlificntiou  the  wholo  of  the  libel  mnst  bo  proved  true.  Odgers, 
199. 

9.  That  llio  ploa  of  jiiHtiflcnlion  in  evidence  of  malice,  and  may  be  relied  upon  as  snch  by 
the  phiinlifrin  aggiuvnifoii  of  dnningcH.    0<lgoi8.  178. 

10.  If  the  libel  is  sold  indiftciiminalely  to  the  public,  the  jury  must  consider  that  fact  in 
assessing  dnmages.  for  the  dcrcndnnt  lins  put  ir  out  of  his  power  to  recall  and  contradict 
his  statement,  even  should  he  desire  to  do  so.    Odgers,  298.  , 

11.  That  it  is  not  neci'ssary  to  ])rovo  special  dnninges  when:ver  the  words  are  spoken  of  him 
in  the  way  of  his  prufoRSiion      Odgers,  309. 

IS  Justification  is  a  most  dnngei-ous  plea  nnd  Mhonid  never  bo  placed  upon  reconl,  without 
careful  coiistderiition  of  the  .sufficiency  of  iho  evidence  to  prove  it.    Odgers,  488. 

13.  That  every  ninn  has  a  light  to  his  good  name  maintained  unimpaired*  This  right  is  a 
jus  in  rem.  a  light  absolute  and  good  ag.:iu8t  nil  the  world.    Odgers,  I,  2. 

14.  Eveiy  man  has  a  right  to  bo  protected  from  defamation,  as  much  ns  fiom  assault  and 
bodily  hai-m.  His  reputation  is  his  property,  and,  if  possible,  more  valuable.  Odgers, 
158. 

15.  That  the  innnendoes  in  plaintiff's  petition  are  tmo  nnd  correct,  and  as  definitions  uf 
words  used  in  the  libel,  ns  taken  from  the  Engrwh  dictionaries.    Odgers,  94,  97. 

16.  That  the  definition  of  the  woid  "scoundrel,"  in  defi-ndani's  plea  of  joKtiflcation,  is  a 
libel  against  idaintiff'and  against  cver>'  honest,  Just  and  houoniblu  man,  and  aggravates 
damages. 

17.  One  Hbol  does  not  Justify  another.  Thus,  if  one  person  publishes  matter  libellous  in  its 
natnto  against  another,  the  pei-^on  libelled  ennuot  i-etort  wUh  a  llbil.  Courts  arc  tiibu- 
uals  to  settle  disputes  between  pei-sons.    Od;:crH,  207;  Townslnind,  .104. 

18.  On  questions  of  dnmaget*.  Jumrs  arc  the  Jndgen.  Injury  to  the  feelings  ia  something  that 
cannot  be  measured  by  evidence.  Where  tho  Mbel  is  admitted  or  proved,  the  philntlft 
nectl  not  prove  any  specific  dnmnge,  but  the  jury  must  assess  the  same  in  aceoitlanco 
with  the  gratameti  of  tho  libel,  and  prnporiioncd  to  tho  means  of  tho  person  condemned. 
Sutherlaud  on  Damages,  3d  vol,  643,  644.  630.  600. 

John  M.  Bonner  and  E.  H,  Farrar  for  Defeiulant  and  Appellant. 

There  has  been  no  proof  of  damages  cither  general  or  special  in  this  ca.se. 

Tccnniary  loss  to  tbo  plalntitt'  Ik  the  gi^t  of  the  action  in  slanderer  libel.    Townshend  on 

Slander  nnd  Libel,  3d  Kd.  108,  109,  §  57. 
Without  pi-oofof  special  danuigci*.  no  action  ^\ill  lie  for  calling  a  man  a  rascal,  a  scamp  or  a 

scoundrel.    0«lgers  on  Slander  m  d  Libel,  1,  J2,  3,  It?.  109.  Gl.  e2-84  ;  15  A  4d  ;  29  A.  137. 
How,  then,  without  snch  proof,  eau  aii\  thing  more  than  mere  nominal  damages  bo  recovered 

for  puttiuf  tlieso  wero  tcrois  of  abuae  in  wilting  ? 
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The  plaintiff  mast  recover  upon  the  strength  of  the  allegations  of  his  own  petition,  and  can 
derive  no  assistance  from  the  averments  of  the  defendant,  whether  they  be  proved  or 
not.    36  Am.  Kep.  79;  30  A.  340;  34  A.  .106;  9  La.  457. 

The  office  of  the  innuendo  is  to  explain  what  is  ambiguous  or  obscure,  and  there  is  no  occa- 
sion for  it«  use  where  the  meaning  sufficiently  apx>ear8  from  the  context. 

Ita  function  is  to  point  the  application,  not  enlarge  the  sense.  15  Wend.  235;  Townshend 
on  Slander  and  Libel,  3d  Ed.  578  and  note ;  177  and  note. 

Evidence  cannot  be  introduced  to  support  or  explain  an  innuendo.    Id,  590,  §  342. 

In  pleading  the  truth  of  the  alleged  libellous  matter  in  bar  of  the  action,  it  is  sufficient  if 
the  sting  of  the  charge  be  Jnstified,  and  it  is  not  necessary  to  Justify  each  word  and 
epithet.     Ogders  on  Slander  and  Libel,  486 ;  Townshend,  do.  3d  Ed.  §  213,  and  370,  note. 

Where  the  plaintiff  himself  has  been  in  fault  and  where  his  previous  and  repeated  munati- 
flable  attacks  on  the  defendant  have  provoked  the  publication  complained  of,  there  can 
be  no  recovery.  2  Camp.  72 ;  13  Pick.  510  ;  28  A.  710 ;  30  A.  241 ;  34  A.  333,  940;  Odgers 
on  Slander  and  Libel,  228,  229. 


The  Opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  case  presents  the  novel  spectacle  of  an  editor  of 
a  newspaper  suing  anotlier  newspaper  for  a  defamatory  pu])lication. 
Its  incongruousness  was  so  palpable  that  the  claim  against  the  defend- 
ant newspaper  seems  t^o  have  been  abandoned,  and  the  trial  was  had 
with  its  co-defendant  alone. 

The  plain tiif  is  the  editor  of  the  "  City  Item."  The  action  is  for  a 
libel,  based  tli>on  the  publication  of  a  card  in  the  **  States"  of  January 
23,  1882,  and  the  damages  are  laid  at  $25,000.  The  jury  returned  a 
verdict  of  $4,750.     The  card  is  as  follows : 

M.  F.  BIGNEY. 

The  above-named  scoundrel,  editor  of  the  City  Item,  has  been  in  the 
habit  of  publishing,  in  the  columns  of  his  paper,  lying  statements  with 
reference  to  business  matters,  and  coarse,  impertinent  allusions  to  indi- 
viduals, intended  as  wit.  When  called  to  accoiuit,  he  resorts  to  the 
indecent  method  of  representing  those  alluded  to  as  bulldozers  and 
swaggerers.  Any  one  having  respect  for  the  opinions  of  others  would 
a-dopt  some  other  coiu-se  of  action. 

This  creature  having  no  respect  for  anything,  has  no  such  conception 
of  duty.  It,  therefore,  becomes  iHH*essary  to  brand  him  thus  publicly, 
that  his  infamous  character  may  be  known  to  all. 

The  States  is  authorized  to  fiimish  the  name  of  the  writer. 

♦      ♦    '  ♦ 

The  plaintiff  alleges  that  he  has  lived  in  the  city  since  1848,  during 
which  time,  writing  for  newspapers  has  been  his  occupation,  and  is  liis 
sole  means  of  support — that  he  has  been  for  four  years  editor  of  the 
(Uty  Item  a«  well  as  president  of  the  association  that  prints  and  pub- 
lishes it,  and  his  retention  of  these  positions  depends  upon  his  business 
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capacity,  fj^oocl  name  and  cliara^'ter,  which  are  imperilled  by  the  publi- 
csition  of  tlie  **  false,  8<*andalou»,  malioioiis,  and  defamatory  libel,"  made 
by  the  defendant  with  the  intent  to  **oru8h,  dt^stroy,  and  forever  injure 
the  good  name  of  the  plain tiif,  and  render  him  an  object  of  scorti  and 
contempt," — that  the  defendant  is  a  merchant  of  large  means  and  great 
influence,  a^  also  the  president  of  the  Crescent  CUty  Railroad  and  other 
tramways  connected  therewith,  and  has  a  large  number  of  employees 
lUMler  him,  and  that  he  relied  upon  these  weapons,  i,  e,  great  wealth, 
great  influen<*e,  great  patronage,  to  ruin  the  plaintiff,  and  fashioned 
this  libel  as  an  instniment  to  accomplish  his  destruction. 

Notliing  in  the  card  indicated  who  was  the  writer,  or  gave  any  clue 
for  his  discovery.  On  application  to  the  States  for  the  name  of  the 
writer,  it  was  disclosed. 

The  answer  ndmits  {luthorship  of  the  card,  and  Jivers  that  he  was 
provoked  into  writing  it  by  the  plaintiff's  "  repeated  wanton,  wicked, 
malicious,  and  defamatory  articles  against  him,"  which  had  been  pub- 
lished through  the  City  lt<^m  to  this  community,  and  which  attacked 
his  character  and  defamed  his  business — ^that  he  had  remonstrated  with 
the  plaintiff  for  these  publications  in  a  polite  note  wherein  he  reminded 
him  that  he  was  a  private  citizen,  and  asked  that  the  notoriety  unwar- 
rantably given  liim  by  the  frequent  mention  of  his  name  in  a  newspa- 
per should  be  discontinued — that  shortly  tliereafter,  three  articles  were 
published  in  the  Item  reflecting  injuriously  on  him,  and  the  corporation 
of  which  he  is  jiresident,  whereupon  he  again  ^vi-ote  to  the  plaintiff 
requesting  a  correction  of  tlie  misrepresentation  in  those  articles,  and 
instead  of  making  it,  the  plaintiff  published  an  abusive  and  insulting 
attack  upon  him  wherein  he  is  vilified  as  "an  irate  swaggerer,  trying 
his  hand  at  bulldozing  this  paper,"  and  other  like  offensive  language 
is  used — and  that  the  card,  signed  by  three  asterisks,  was  thereupon 
written  by  him  and  published  as  charged.  The  answer  fiirtlier  avers 
that  every  man  has  the  right  to  repel  assaults  upon  his  reputation  and 
character  made  in  a  newspaper,  and  can  employ  the  same  channel  of 
communication  with  the  public  to  defend  himself,  and  in  so  doing  that 
he  can  lawfully  make  his  "counter-publication  sufficiently  terse  and 
vigorous  to  meet  the  purpose  for  which  it  is  written,"  and  that  the  card 
was  published  with  that  view  alone,  and  w  as  not  malicious  but  defen- 
sive, and  so  far  from  causing  the  plaintiff  any  damage  that  he  admitted 
he  could  not  be  injured  thereby,  and  boasted  in  his  newspaper  of  the 
following  day  that  "  his  reputation  was  too  well  established  in  the  com- 
munitv  to  need  vindication  from  the  assaults  of  an  anonymous  slander- 
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er."    In  addition,  the  dc»fendant  pleaded  the  trutli  of  the  alleged  libel- 
lous matter,  which  it  may  be  well  to  say  at  once  was  not  sustained. 

This  is  an  epitome  of  tlie  pleadings,  so  for  as  a  petition  of  fifteen  and 
an  answer  of  twenty  pages  of  manuscrii)t  can  be  condensed  in  the  space 
we  have  given  them. 

The  testimony  took  a  wide  range.  Files  of  newspapers,  the  reading 
of  which  must  have  been  a  sore  burden  even  when  fresh,  were  injected 
into  the  evidence,  and  the  journalistic  career  and  personal  conduct  of 
the  plaintiff  were  subjected  to  a  searching  investigation.  One  rises 
ftom  the  reading  of  the  transcript  with  the  consciousness  that  the  idain- 
tiff  has  been  on  trial,  rather  than  appearing  as  complainant  of  {in  inju- 
ry. A  large  part  of  the  tcstinnmy  was  directed  to  the  inquiry  whether 
he  did  not  habitually- vituperate  whomsoever  it  was  his  pleasure  or 
interest  to  assail,  and  refuse  or  omit  to  correct  errors  and  misrepresen- 
tations when  the  truth  was  laid  before  him.  Editors,  and  writers  on 
the  staff,  of  several  newspapers  differed  in  their  opinions  on  this  mat- 
ter, but  it  is  curious  to  observe  the  unanimity  with  which  they  betrayed 
their  conviction,  that  however  abhorrent  any  publication  about  a  pub- 
lic or  private  man  may  be,  made  too  without  knowledge  of  its  truth  or 
falsity,  and  even  without  inquiry  touching  the  one  or  the  other,  that 
they  make  full  reparation  by  publishing' the  coiTection  of  the  error.  It 
does  not  seem  to  have  occun-ed  to  them  that  the  publication  should  not 
be  made  in  the  first  instance  without  inquiry  or  investig«ation. 

Old  associates  in  journalism  of  the  plaintiff  testify  with  fi*ank  sincer- 
ity that  he  is  a  fair  man,  and  would  not  publish  evil  of  another  unless 
he  thought  he  was  justified ;  and  that  he  is  jirone  to  adhere  ix>  what  he 
has  written,  and  will  not  coiTect  until  thoroughly  satisfied  he  has  been 
wrong,  while  others  attribute  to  him  a  jiropensity  for  vilification,  and 
obstinacy  in  repeating  it.  From  the  testimony  of  the  first  class  of  wit- 
nesses it  would  appear  that  personally  and  in  his  character  of  man  he 
is  kind-hearied,  honorable  and  just,  while  that  of  the  other  class  attrib- 
utes to  him  the  opposite  qualities  as  a  journalist.  A  dual  charact4.'r  is 
thus  unfolded.  We  regret  that  we  have  here  to  deal  with  the  least 
attractive  side  of  it. 

The  publications  made  by  the  plaintiff  concerning  the  defendant  were 
offensive,  and  they  were  untrue.  The  infonncition  needful  for  the  cor- 
rection of  them  was  furnished  him  by  the  defendant,  and  he  did  not 
give  to  the  public  the  refutation  thus  supplied  him.  On  the  contrary 
ho  aggravated  the  wrong  already  done  by  opprobriously  characterizing 
Mr.  Van  Benthuysen  by  name.  Then  followed  the  card — a  Roland  for 
an  Oliver. 
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"  If  a  mau  is  in  tlio  hal)it  of  libelling  others,  he  complains  with  a  very 
bad  grace  of  ]>eing  lil)elle(l  liimself,  and  if  two  men  are  concerned  in 
pnblLsliiug  monstrons  libels  against  eacli  other  every  day,  there  can  be 
no  claim  for  damages  on  either  si  'e."  Finuerty  vs.  Tipper,  2  Camp.  72. 
That  is  the  laugnagc  of  a  great  judge  a  hundred  years  ago,  and  is  as 
true  now  as  then,  and  has  been  echoed  judicially  whenever  occasion 
arose.  "  Where  two  parties  engage  in  a  newspaper  controversy  and 
hurl  abusive  ei>ithet8  at  each  other,  they  are  both  in  the  wrong  and 
neither  of  them  should  receive  damage  i  from  the  other."  Child  vs. 
HoDier,  13  Pick.  510.  And  this  is  as  true  where  one  of  the  parties  is  an 
editor  of  a  newspaper  as  where  both  are  jirivate  persons.  Newspaper 
editors,  and  Avriters  on  a  newspaper  staflP,  have  no  peculiar  rights  or 
privileges  in  this  respect,  and  have  no  more  claims  to  indulgence  than 
others.  King  vs.  Root,  4  Wend.  138  and  otlier  autliorities  cited  in 
Cooley's  Const.  Lim.  565  note.  They  are  held  to  the  same  responsibil- 
.  ity  with  any  other  person,  and  malice  on  their  part  is  conclusively 
inferred  if  the  ])ublication  is  false.  It  is  no  defense  that  it  has  been 
copied  from  another  newspaper  without  comment,  or  that  the  source 
of  the  information  is  stated  at  the  time  of  the  publication,  or  that  it 
was  made  without  the  knowledge  of  the  editor  or  proprietor,  or  as  an 
advertisement  or  card.     Cooley's  Const.  Lim.  567. 

The  law  protecting  the  conmiuuity,  and  the  individuals  who  compose 
it,  from  indiscriminate  and  libelhms  assaults  of  a  newspaper  was  never 
more  vigorously  or  correctly  stated  than  by  one  of  the  most  eminent 
courts  of  our  country.  The  contention  in  Hotchkiss  vs.  Oliphant,  2 
Hill,  513  was  that  the  editor  of  a  newspaper  is  at  liberty  to  copy  an 
item  of  news  from  another  paper,  giving  at  the  same  time  his  author- 
ity, without  subjecting  himself  to  legal  responsibility,  unless  express 
malice  be  shown.  It  was  conceded  tliat  the  law  did  not,  and  ought  not 
to,  extend  a  similar  indulgence  to  any  other  class  of  citizens,  but  that 
a  distinction  should  be  made  in  favor  of  editors  on  the  ground  of  their 
peculiar  occupation — that  their  business  was  to  disseminate  useful 
information,  to  publish  such  matters  relating  to  the  current  events  of 
the  day  Jis  fell  within  the  8i)here  of  their  observation,  and  as  the  public 
curiosity  or  taste  demanded;  and  that  it  was  impracticable  for  them  at 
all  times  to  ascertain  the  truth  or  falsehood  of  the  various  statements 
contained  in  other  journals. 

This  was  reducing  the  defense  to  much  narrower  limits  than  in  the 
present  case,  and  it  was  there  suggested  tliat  if  the  law  were  not  thus 
indulgent,  some  legislative  relief  might  become  necessary. 
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"  Undoubtedly,'' said  the  Court,  "if  it  l)e  desirable  to  pamper  a 
depraved  public  apx>etite  or  taste  by  the  republication  of  all  the  false- 
lioods  and  calumnies  upon  private  character  that  may  find  their  way 
into  the  press — to  give  encouragement  to  tlie  widest  i)088ible  circula- 
tion of  these  vile  and  defamatory  publications  by  jirotecting  the  retiiil- 
ers  of  them — some  legislative  iutei-ference  >\'ill.  be  necessary,  for  no 
countenance  can  be  found  in  the  law  for  the  irresponsibility  claimed. 
The  law  reprobates  the  libeller,  and  subjects  him  to  both  civil  and 
criminal  responsibility.  His  offense  is  ranked  by  it  with  that  of  the 
receiver  of  stolen  goods,  the  perjurer,  and  suborner  of  perjury,  the 
disturber  of  the  public  peace,  the  conspirator,  and  other  offenders  of 
like  character.  *  *  *  If  an  editor  or  publisher  chooses  to  become 
the  retailer  of  private  scandal,  without  taking  the  trouble  to  inquire 
into  the  truth  of  what  he  publishes,  the  law,  which  is  as  studious  to 
protect  the  character  as  the  i)roperty  of  a  man,  will  hold  him  to  respon- 
sibility. The  rule  is  not  only  jiist  and  wise  in  itself,  but  if  steadUy  and 
inflexibly  adhered  to  and  applied  by  coui-ts  and  juries,  wiU  gi-eatly  tend 
to  the  promotion  of  truth,  good  morals,  and  common  decency  on  the 
part  of  the  press,  by  inculcating  caution  and  inquiry  into  the  truth  of 
charges  against  private  character  before  they  are  published  and  circu- 
lated throughout  the  community."  Quoted  approvingly  in  Cooley's 
Const.  Lim.  564-5. 

It  is  not  pretended  that  the  idaintiff*  did  not  begin  this  newspaper 
warfare.  On  the  contrary  it  is  admitted  and  announced  with  a  sort  of 
truculent  frankness,  and  both  he  and  his  assistant  seem  to  regard  their 
assaults  on  Mr.  Van  Benthuysen  as  an  innocent  pastime,  quite  justifi- 
able and  even  praiseworthy. 

The  letter  of  the  defendant,  protesting  against  these  assaults,  and 
setting  forth  the  proof  of  falsity  of  the  publications,  contained  language 
as  objectionable  as  the  newspaper  paragraphs,  but  it  did  not  meet  the 
public  eye,  and  was  not  intended  for  the  public.  It  was  a  private  let- 
ter of  indignant  remonstrance,  and  a  furious  personal  invective,  but  it 
furnished  the  proof  that  he  had  been  wronged.  The  plaintiff's  first 
and  imperative  duty  was  to  repaii*  the  wrong — a  duty  thrice  due — to 
himself,  to  the  party  assailed,  to  the  i)ublic.  The  same  learned  Court 
just  quoted  says,  when  the  i)ublisher  is  "advised  of  his  error  and  hesi 
tates  to  correct  it,  the  case  rises  to  one  of  i)remeditated  wrong,  of  set- 
tled and  detennined  malignity  towards  the  party  injured,  which  should 
be  dealt  with  accordingly.  All  the  charities  of  the  law  give  way  at 
such  a  prostitution  of  the  public  press."     Hotchkiss  case  est  »upra,  516. 
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This  Court  has  uniformly  maintained  the  rule  that  one,  who  is  him- 
self in  fault,  cannot  recover  damages  from  another  who  has  retaliated 
in  kind,  although  the  latter  was  not  justifiable  in  law,  and  this  in  spite 
of  the  truism  that  one  wi'ong  does  not  justify  another.  Barrow  vs. 
Landry,  15  A.  682;  Vernon  vs.  Bankston,  28  A.  710;  Johns  vs.  Brinker, 
30  A.  241;  Young  vs.  Bridges,  34  A.  333;  Ludeling  vs.  Stubbs,  Ibidy 
940.  And  it  is  so  universally  applied  that  the  text-writers  have  form- 
ulated it  in  the  declaration  that  "a  man  who  himself  commenced  a 
newspaper  war  cannot  subsequently  come  into  coiui:  as  a  plaintiff  to 
complain  that  he  has  the  worst  of  the  fray."  Odgers  on  Slander  and 
Libel,  228. 

The  lower  judge  refused  to  grant  a  new  trial  because  there  had 
already  been  two,  the  first  resulting  in  a  verdict  for  a  larger  sum,  and 
though  he  disapproved  the  verdict  upon  the  second  trial.  To  use  his 
own  language,  "the  sooner  the  ca**e  reached  the  Supreme  Court,  the 
better  for  the  cause  of  the  administration  of  practical  justice  which," 
he  said,  "had  been  obstructed  for  two  entire  jury  terms  by  this  pest  of 
a  suit."    Therefore, 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  is  set  aside,  the 
judgment  of  the  lower  court  thereon  is  annulled,  and  that  the  defend- 
ant W.  Van  Benthuysen  have  judgment  against  the  plaintiff  rejecting 
his  demand,  and  for  cost>8. 

Concurring  Opinion. 

Fenner,  J.  While  the  paragraphs  in  the  City  Item,  prior  to  the 
card  of  Januarj'  21,  1882,  referring  to  the  Crescent  City  Railroad  Com- 
pany and  the  defendant  as  its  president,  were  not  conceived  in  a 
spirit  of  ultra  jioliteness,  they  pertained  to  matters  of  public  interest 
entirely  within  the  province  of  journalistic  comment  and  are,  in  no 
sense,  libelous  or  abusive.  When  corporations  enter  into  contracts 
with  a  city  touching  subjects  of  such  public  character  as  the  use  of  its 
streets,  such  contracts,  their  terms  and  obligations,  and  their  proper 
execution,  are  fit  subjects  of  legitimate  criticism  by  the  press;  nor  do 
1  think  that  the  president  of  such  a  corporation,  who  is  generally  the 
actor  in  the  procurement  and  execution  of  such  contracts,  can  claim 
immunity  from  the  use  of  his  name  in  articles  upon  such  subjects. 

While  courts  should  not  hesitate  to  rebuke  and  repress  licentiousness 
of  the  press,  they  should  be  careful  not  to  emasculate  its  liberty  in  the 
exercise  of  its  appropriate  functions. 

In  absence  of  any  proof  of  malice  or  intentional  falsification,  I  think 
the  articles,  now  refen'ed  to,  fiimished  defendant  no  ground  of  legal 
complaint. 
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I  see  no  reason  to  donbt  that,  had  the  conclusive  evidence  of  the 
niist4ikes  nnder  which  the  paper  hibored,  fnrnislied  by  the  defendant 
in  his  letter  of  Jannary  20,  1882,  been  nuacconipauied  by  the  abusive 
and  insulting  language  continued  therein,  it  would  have  led  to  prompt 
correction  and  amend. 

This  language,  however,  while  it  provoked,  did  not,  in  law,  justify 
the  aiticle  published  in  the  Item  of  January  21,  1882,  in  which  defend- 
ant was  denounced  as  an  ^*  irate  swaggerer,"  a  ^^  bulldozer,"  an  **  arro- 
gant blusterer,"  ignorant  of  "  how  to  couch  his  ideas  in  polite  and 
gentlemanly  language,"  etc. 

The  letter  of  defendant  had  not  been  ])ublished.  The  last -mentioned 
article  of  the  Item  was  the  inaugui%atiou  of  the  ncicspaper  warfare, 
which  culminated  in  the  card  of  defendant,  which  is  the  basis  of  tlds 
suit  for  libel. 

This  destroys  the  foundation  of  plaintiff's  case,  and  brings  him 
within  those  authorities  which  hold  that  "  a  man  who,  himself,  com- 
menced a  newspaper  war,  cannot  8ubse(iuently  come  to  the  Courf,  as  a 
jdaintiff,  to  comi)lain  that  he  has  had  the  worst  of  the  fray."  Odgers 
on  Slander  and  Libel,  228,  219. 

**  Where  two  parties  engage  in  a  news])aper  controversy  and  hurl 
abusive  epithets  at  each  other  they  are  both  in  tlie  wrong,  and  neither 
of  them  should  recover  dfimages  from  the  other."  Child  vs.  Homer,  13 
Pick.,  510.     Finnerty  vs.  Tipper,  2  Camp,  72. 

For  these  reasons,  I  concur  in  the  decree  herein. 


No.  8959. 
Succession  of  Theresa  Baumoarden. 

Heirs  of  njrp  coniliij;  to  n  succession  concurrently  wiili  a  minor,  when  there  are  no  money 
le;;acios  anil  no  (kibtn  to  bo  paid,  nnil  wlun  no  one  domauitA  nu  ailmini:^tration  nuci  asks 
security,  arc  entitled  to  take  the  seisin  from  the  cxccutoi-s  and  l)0  pnt  in  possession  of 
their  share  of  the  inheritance,  conjointly  with  the  minor  for  wliom  the  law  has  accepted 
under  benefit  (»f  inventory.  When  they  are  recogni/ed  and  put  in  i>08ses8ion,  the  execn. 
tors  must  i-ender  them  and  the  minor  an  account  of  their  administration  within  a  reason- 
able time,  to  be  fixed  by  the  court. 

Tho  division  of  a  District  Court  liaving  Jurisdiction  over  tho  succession  of  a  wife,  cannot 
order  tho  delivery  and  exclusive  ])ofises8ion.  to  her  executors,  of  a  box  c^nt<ainin«;  valua. 
blcs  belonging  equally  to  it  and  to  the  succcssiun  of  the  hu.sband.  whose  heirs  of  ag- 
have  been,  by  another  division,  recognized  and  put  in  possession  of  their  share  of  inheii- 
tauco  in  the  H.ime. 

Heirs  of  age  who  have  collrcted.  after  being  judicially  recognized,  rents  belonging  to  the 
ftuccci»&iuu  of  tlicir  luuthcr,  will  not  be  oi-ucixmI  to  rctiuu  tlxo  sajnoaud  pi-ukibitod  ^wu 
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farther  cnllcctioiifl,  nlthniigh  tlio  (Iccrcc  rccopnizinp  them  wnit  siibseqtiently  revoracd 
onapi>e:i1,  wIumo  the  couit  im»Hiu<r  upon  the  pi nt'ce<lin«j  to  return  nii<1  to  prohibit,  recop, 
Di20S  thcra  und  patn  them  in  po8scs8iou  of  their  Hhare  in  the  same  euccessioD. 

APPEAL  from  the  Civil  District  Court  for  the  Pansh  of  Orleans. 
Lazarus,  J. 


W.  B,  Koontz  and  T.  Gilmorc  <£•  Sons  for  the  executors,  Appellees. 
L.  L,  Lay  and  J.  Ad,  Bozkr  for  the  lieirs,  Appellants. 


The  opinion  of  the  Court  was  delivered  hy 

Bermudez,  C.  J.  The  heirs  of  nge  of  Theresa  Baunigarden  appeal 
from  four  judgments  rendered  in  the  morUtaria,  They  say  that  those 
judgments  are  enoneous  and  operate  to  their  injury. 

The  judgments  are : 

1.  One  which  directs  the  delivery  to  the  executors  of  their  mother, 
of  a  tin  box  containing  valuables  belonging,  in  part,  to  the  succession 
of  N.  A.  Baunigarden,  their  father,  whose  heirs  they  are. 

2.  A  second  judgment  whicli  orders  them  to  pay  over  to  the  execu- 
tors the  rents,  etc.,  collected  by  them  as  lieirs  of  their  mother,  under  a 
decree  recognizing  them  as  sucli,  but  subsetpiently  reversed. 

3.  A  third  judgment  forbidding  them  from  collecting  such  rents  in 
future. 

4.  A  fourth  and  last  judgment,  refusing  to  recognize  and  put  them  in 
possession  of  their  mother^s  succession. 

I. 

We  think  it  is  preferable  to  consider  first,  the  questions  presented 
by  the  last  judgment. 

It  does  not  seem  to  bo  disputed,  nor  can  it  be,  that  the  appellants 
are  the  three  legitimate  children  of  age  of  Mrs.  Baunigarden,  tlie  fourth 
and  last  child  being  a  minor,  represented  by  one  of  her  executors,  a« 
dative  tutor. 

The  judgment  appealed  from,  rendered  in  the  petition  of  Xhe  heirs 
of  nge,  recognizes  them,  contradictorily  with  the  executors,  as  such 
heirs,  but  rejects  their  demand  to  be  put  in  possession,  accordingly,  of 
their  mother^s  succession. 

The  appellees  have  not  asked  an  amendment  of  the  first  part,  of  the 
judgment.     In  that  respect,  it  must,  therefore,  remain  undisturbed. 

The  appellants  contend  that  they  are  entitled  to  be  put  in  posses- 
sion of  their  mother's  succession,  to  the  extent  of  their  interest  therein, 
concurrently  witJi  tlieir  minor  co-heir. 
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The  executors  resifit  their  demand  on  no  definite  ground  going  to 
the  merit  and  merely  pray  for  judgment  in  their  favor  and  against  the 
plaintiff. 

They  do  not  aver  the  existence  of  any  money  legacies,  or  of  debts, 
and  do  not  ask  that  the  heirs  should  advance  the  fiTuds  wliereAnth  to 
discharge  the  same. 

There  being  no  formal  issue  on  that  (piestion,  it  is  possible  that, 
strictly  speaking,  there  may  exist  no  necessity  of  passing  upon  the 
obligation  of  the  heirs  to  give  security,  but  as,  under  the  tenor  of  cer- 
tain articles  of  the  code,  it  is  possible  that  the  question  should  be 
passed  upon,  we  deem  it  is  better  that  it  l>e  done. 

The  record  shows  that  Mrs.  Baumgardeu  left  a  will,  by  wliich  she 
made  two  legacies  of  property  which  were  delivered,  and  that  the 
assets  of  her  succession  were  inventoried  and  valued  at  $36,461.  It 
does  not  appear  that  she  was  indebted,  unless  possibly  for  some  $6()0, 
claimed  by  one  of  her  executors ;  but,  it  is  insisted  that  her  estate, 
including  that  debt,  has,  since  her  death,  become  involved  to  the* 
extent  of  some  $8000,  as  is  shown  by  an  ejrhibit  found  in  the  transciipt. 

It  makes  no  dift'erence,  as  far  as  the  executors  ar<^  concerned,  whether 
the  succession  of  Mrs.  Baumgarden  be,  or  not,  indebted.  It  is  a  mat- 
ter which  in  no  way  concerns  the  executors  of  the  deceased.  It  is  of 
interest  to  her  creditors,  if  any  exist,  and  to  her  heirs.  No  creditor  is 
heard  here  to  oppose  the  demand  of  the  heirs  for  possession  and  no 
one  can  be  allowed  vicariously,  in  the  absence  of  any  plea  filed  for  their 
benefit,  to  champion  their  rights.  The  heirs  of  age  have  considered 
the  condition  of  the  succession  and  have  determined,  at  their  risk,  that 
it  Was  to  their  advantage  to  accept  it  unconditionally.  They  have 
done  so  and  now  ask  to  be  put  in  possession. 

The  law,  on  this  subject,  is  explicit. 

'*  The  heirs,  says  the  article  of  the  code,  1671,  can,  any  time,  take 
the  seizin  from  the  testamentary  executor,  (m  offering  him  a  sum  suffi- 
cient to  pay  the  movable  legacies  and  on  complying  with  the  require- 
ments of  Article  1012." 

That  last  named  article  reads : 

"  In  obtaining  possession  of  the  effects  of  a  succession,  the  heirs  shall 
not  be  pennitted,  under  any  pretense  whatsoever,  to  have  an  actual 
delivery  of  the  property  of  any  such  succession,  which  may  be  in  suit, 
or  to  receive  any  money  of  the  succession,  where  there  shall  be  claims 
thereon  pending  in  Court,  unless  they  previously  give  bond  with  good 
and  sufficient  security,  if  the  plaiutiffV  in  such  suits  require  it,  which 
surety  shall  be  one-fourth  over  and  above  ^"  etc. 
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It  does  not  uppear  in  this  case,  that  there  is  any  propertj^  in  suit,  or 
money  on  which  there  is  any  chiim  pending  in  Court,  of  which  the 
heirs  of  age  ask  to  be  put  in  possession ;  nor  does  it  appear  that  any- 
one demands  such  security. 

If  it  be  true,  as  it  is,  that  heirs  cannot  be  put  in  possession  where 
security  is  asked,  without  giving  it,  it  is  equally  so,  that  they  can  be 
put  in  such  possession  without  security,  where  none  is  demanded. 
So  muchj  therefore,  for  the  question  of  obligation  to  furnish  security. 
The  real  contention  seems  to  arise  touching  the  right  of  the  three 
heirs  of  age  to  be  put  in  possession  of  their  mother's  estate,  there 
being  a  fourth  heir,  who  is  a  minor  and  who  cannot  accept  the  succes- 
sion unconditionally. 

The  law  governing  such  a  case  is  found  in  Article  1047,  R.  C.  C, 
which  is  to  the  effect  that : 

'*  If  there  be  several  heirs  to  a  succession  some  of  whom  have  accep- 
ted unconditionally  and  others  claim  the  benefit  of  the  term  for  delib- 
erating, the  judge  of  the  place  *  ♦  •  shall  cause  an  inventory  to 
be  made  *  •  ♦  and  shall  appoint  an  administrator  to  manage 
until  partition  of  the  same  be  made  among  the  heirs." 

This  article  refers  to  heirs  of  age  who  have  accepted  and  to  those 
who  claim  time  to  deliberate  and  who  may,  after  deliberation,  accept, 
also,  unconditionally. 

It  has  been  construed  as  authorizing  the  taking  of  possession  jointly 
by  heirs  of  age  concurrently  with  minors.  Soye  vs.  Price,  30  A  ,  93; 
and  as  justifying  an  administration  where  one  of  the  heirs  of  age  demands 
one  and  there  is  a  minor,  for  whom  the  law  accepts  under  benefit  of 
inventory.     Blake  vs.  Minors,  Kearney  and  Lake,  30  A.  389. 

It  applies  more  particularly  to  cases  in  which  there  are  heirs  of  age 
and  a  minor,  where  there  is  no  necessity  for  an  administration , 
where  the  debts,  if  any,  compared  to  the  bulk  of  the  estate,  are  of  no 
significance  and  where  the  heirs  of  age,  representing  three-fourths  of 
the  estate,  declare  themselves  to  be  ready  and  willing  to  furnish  secu- 
rity. 

The  Code  of  Practice,  Article  1003,  declares  that,  in  such  cases,  if, 
from  the  examination  of  the  testimony  produced,  the  judge  discovers 
that  the  petitioners  are  entitled  to  the  succession,  he  shall  put  them  in 
possession  of  it,  and  shall  direct  the  curator  or  executor  to  render  an 
account  within  a  reasonable  time,  etc. 

If  such  was  not  the  intent  and  meaning  of  the  article,  then  heirs  of 
age  in  successions  in  which  there  would  be  minor  co-heirs,  and  in 
charge  of  executors,  could  never  obtain  possession  of  and  eiyoy  their 
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inheritance,  unless  by  a  suit  in  partition  and  the  deplorable  condition 
revealed  by  the  record  in  this  case,  would  be  one  of  constant  and  irre- ' 
pressible  occurrence. 

Such  w;;s  not  the  object  of  the  law.  Heirs  of  age  can  own,  possess 
and  enjoy  their  inheritance  in  common  Avith  their  minor  co-heirs.  It 
is  only  where  they  are  unwilling  any  longer  thus  to  own,  possess  and 
eiyoy  the  same,  that  they  must  sue  for  and  obtain  a  partition  either  in 
kind  or  by  sale. 

When  the  judgment  recognizing  the  heirs  of  age  of  N.  A.  Baum gar- 
den was  before  us  for  review,  35  A.  127,  we  held  that  they  coidd  not 
dispossess  the  executors  before  an  inventory  had  been  comi)leted  and  a 
tutor  qualified  to  the  minor  heir  and  thus  avoid  an  administration, 
which  we  thought  was  necessary,  as  there  were  special  legacies  to  be 
delivered.  The  inventory  having  been  made,  the  bequests  having 
been  executed,  the  tutor  of  the  minor  having  qualified  and  there  being 
no  debts,  the  functions  of  the  executors  are  at  an  end.  The  prayer  of 
the  heirs  which  was,  at  the  time,  premature,  can  no  longer  be  so  con- 
sidered. 

After  the  heirs  of  age  herein  are  recognized,  there  being  no  ne<*essity 
for  further  administration  and  the  law  having  accepted  the  su<'ces8ion 
under  benefit  of  inventory  for  the  minor,  (R.  C.  C.  177),  the  succession 
will  have  been  wound  up  and  the  executors  under  the  obligation  of 
rendering  an  account  to  the  h^irs  of  age  and  to  the  tutor  of  the  minor. 

There  is  error  in  the  judgment  appealed  from  which,  though  it  recog- 
nizes the  heirs  of  age,  declines  to  put  them  in  possession. 

II. 

The  next  judgment,  which  will  be  now  reviewed,  is  that  which  orders 
the  delivery  of  the  tin  box  and  contents  to  the  executors  of  Miv. 
Baumgarden. 

That  box  contains  valuables  for  a  large  amount,  such  as  vendor's 
notes  for  $30,000  in  capitsil,  etc.,  which  constitute  a  large  portion  of 
the  assets  of  both  the  successions  of  N.  A.  Baumgarden  and  of  Theresa 
Baumgarden,  his  wife. 

Those  assets  once  formed  pait  of  the  propei-ty  which  composed  the 
'  community  between  the  husband  and  the  A^fe. 

At  the  death  of  the  former,  his  heirs  on  the  one  hand  and  his  widow- 
on  the  otlier,  became,  instantly,  each  seized  and  entitled  as  owners  to 
one-half  of  the  saine.  If  the  ownership  by  the  heirs  was  subordinate 
to  the  rights  of  the  widow  over  it,  as  usufructuary  for  instivnce,  it  has 
been  relieved  from  the  same,  the  usufruct  having  determined  by  the 
death  of  the  usufructuarv. 
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Succeasion  of  Baiiingard«n. 

By  giving  the  seizin  of  her  property  to  the  executors  appointed  hy 
her  will,  Mrs.  Banmgardeu  had  no  right  to  extend  it  over  property  not 
belonging  to  her  succession  and  the  Court  was  powerless  t-o  do  so. 

It  appears  that,  while  the  box  containing  those  eifects  was  dejwsited 
in  bank,  subject  to  the  order  of  the  ('ourt,  the  key  of  the  box  was  left 
in  the  keeping  and  custody  of  a  representative  of  the  heirs  of  age.  By 
the  judgment  rendered,  the  key  was  ordered  to  be  delivered  t«  the 
executors,  with  the  box. 

The  exclusive  possession  of  the  box  belonged  to  neither  the  execu- 
tors, nor  the  heirs  of  age.  It  was  a  possession  in  common.  Its  charac- 
ter and  extent  could  not  be  changed,  as  was  attempted  to  be  done. 

The  appellees  have  a«ked  no  amendment  of  the  judgment.  It  must, 
therefore  be  reversed  in  its  entirety,  leaving  matters  in  the  condition 
in  which  they  stood  previous  to  its  rendition. 

Ill  and  IV. 

The  remaining  two  judgments  may  well  be  considered  together,  as 
they  constitute  one  judicial  a<'t  only  and  are,  the  one  a  corrollary  of 
the  other. 

It  appears  that  the  heirs  of  Mrs.  Theresa  Bauni garden  having  had 
themselves  recognized  and  i)ut  in  possession  of  their  interest  in  their 
mother's  succession,  by  an  ex  parte  order,  took  upon  themselves  to  col- 
lect and  appropriate  to  themselves  the  rents  and  revenues  of  the 
estate  in  the  proportion  in  which  they  thought  themselves  entitled  to 
the  same. 

This  judgment,  recognizing  them  and  putting  them  in  possession, 
having  been  appealed,  was  reversed.  It  was  prematurely  rendered 
and  had  not  been  pronounced  contradictorily  with  the  executors.  35 
A.  127. 

Subsequently,  under  the  asstlmption  that  the  heirs  of  age  had  made 
those  collections  without  authority  and,  considering  that  they  had  not 
been  again  judicially  put  in  possession  of  their  interest  in  their  mother's 
succession,  the  executors  took  proceedings  to  compel  them  to  return 
the  amounts  they  collected  and  to  prohibit  them  fi*om  making  further 
collections  and  there  was  judgment  accordingly. 

If  it  Ih*  true,  that  it  was  necessary  that  the  heirs  should  have  been 
legally  put  in  possession,  as  a  condition  precedent  to  the  exercise  of 
their  right  of  collection,  it  is  no  less  true,  that  when  they  did  so,  they 
had  some  judicial  authority  in  hand,  to  justify  them  and  that,  although 
it  may  be  that  there  are  some  debts  against  their  mother's  estate,  they 
have  collected  moneys  which,  in  reality,  well  belong  to  them. 


Digitized  by  VjOOQIC 


52  SUPREME  COURT  OF  LOUISIANA. 

SiiucesAion  of  BuuiiiKnideu. 

The  hoir  who  purchafles  at  the  sale  of  property  belonging  to  the 
succession  in  whicli  he  inherits,  is  authorized  to  retain  the  price,  until 
his  portion  has  been  definitively  fixed.     R.  C.  C.  1343. 

Why  then,  should  an  heir  who  has,  nnder  apparent  judicial  authority 
from  the  competent  court,  collected  moneys  to  which  he  will  be  ulti- 
mately entitled,  be  condemned  now  to  pay  the  same  over  to  executors, 
to  be  by  them  returned  to  him  shortly  afterwards  ?  We  see  no  reason 
to  justify  such  an  order. 

As  we  held  that  the  heirs  of  age  are  entitled  to  be  put  in  possession 
of  their  share  in  the  succession  of  their  mother,  and  that  they  will  be 
considered  as  being  in  such  possession  when  this  judgment  shall 
become  iinal  and  executory,  we  do  not  feel  authorized  to  forbid  them 
from  hereafter  collecting  the  rents  and  revenues  of  the  property  com- 
posing the  assets  of  the  mother's  succession.  They  are  already  in 
possession  of  their  share  in  their  father's  succession.  They  will  then 
be  in  possession  of  their  interest  in  both  estates. 

For  those  reasons : 

It  is  ordered  and  decreed  that  the  several  judgments  appealed  from, 
namely :  that  refusing  to  place  the  heirs  of  age  in  possession  of  their 
mother's  succession ;  that  directing  the  delivery  of  the  tin  box  and 
contents  and  the  key  to  the  executors  of  Mrs.  Baumgarden ;  that  order- 
ing the  heirs  of  age  to  reimburse  rents  and  moneys  collected  and  pro- 
hibiting them  from  further  collections,  be  and  the  same  are  hereby 
reversed. 

And,  it  is  now  ordered,  adjudged  and  decreed  that  the  i)etitioners  be 
and  they  are  hereby  recognized  as  the  legitimate  heirs  of  their  deceased 
mother,  Mrs.  Theresa  Baumgarden,  each  to  the  extent  of  one  undi- 
vided fourtli  thereof  and  that  as  such  heirs  and  to  that  extent,  they  be 
and  are  hereby  put  in  possession  thereof.^ 

And,  it  is  further  ordered  and  decreed  that  the  executors  of  the 
deceased,  Mrs.  Theresa  Baumgarden,  do,  in  said  capacity,  render  to 
said  heirs  and  to  the  minor,  Lilly,  contradictorily  with  her  undertutor, 
a  true  and  correct  account  of  their  administration  of  the  succession  in 
their  charge  according  to  law,  within  thirty  days  after  the  judgment 
herein  rendered  shall  have  become  final  and  executory. 

It  is  further  ordered  and  decreed  that  the  proceedings  for  the 
delivery  of  the  box  and  key  and  contents  of  said  box  to  said  executors 
and  those  to  force  the  return  of  the  moneys  collected  by  the  heirs  of 
age  and  to  prohibit  them  from  further  collections,  be  and  the  same 
are  hereby  dismissed,  the  whole,  with  costs  in  both  courts. 

Rehearing  refused. 
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Sncce«Hiou  of  Go<Ule8. 


No.  8960. 
Succession  of  John  Geddes. 

The  roles  relative  to  the  time  of  payineut  of  debts,  delivery  of  legacies  and  the  separatiou  of 
patrimony  find  no  application  in  casca  of  thoroughly  solvent  succossions. 

The  appellate  court,  docs  not  sit  to  revise  tlie  reasons  assigned  by  the  judge  of  the  lower 
conn  in  support  of  a  judgment  whiuh  is  affirmed.  It  .«nrely  cannot  do  so  where  the 
reasons  were  "orally  aligned,"'  and  therefore  do  not  come  up  with  the  transcript  This 
Court  reviews  and  passes  upon  the  correctness  of  the  judgment  appealed  from.  The 
reasons  assigned  by  it  for  the  affirmance  of  such  judgment  are  to  be  taken  as  those  jus- 
tifying the  Judgment  of  the  lower  court. 

Where  the  lower  court  orders,  without  giving  written  reasons,  the  delivery  to  a  surviving 
wife  in  community,  of  the  legacies  made  to  her  by  her  deceased  husband,  of  property 
once  forming  part  of  the  community  assets,  and  thi**  Court,  affirming  that  judgment, 
decides  that  the  bequests  made  couKist  of  the  half  of  the  dcccaAod  in  such  property,  the 
reasons  of  this  Court  must  be  deemed  as  those  which  wore  or  should  have  been  given  by 
the  com  t  of  first  instance 

Rehearing  refused. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

T.  Oilmore  d:  Sons  for  the  widow  in  community,  Appellee. 
J.  Ad,  Rozier  for  the  executors,  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  executors  of  the  last  will  of  John  Geddes  have  taJ^en 
this  appeal  from  a  judgment  ordering  them  to  deliver  to  the  widow  of 
the  deceased  certain  specified  objects  bequeathed  to  her  by  her  hus- 
band in  his  will,  which  has  been  duly  probated. 

Tlie  defense  which  they  urged  against  the  widow's  demand  is  in  sub- 
stance :  That  her  demand  was  premature  and  could  not  be  entertained 
before  a  settlement  of  the  community  whicli  had  existed  between  the 
spouses,  and  before  the  expiration  of  the  delay  allowed  by  law  to  the 
executors  for  the  payment  of  delJts,  to  be  preceded  by  a  sale  of  the 
property  for  that  purpose,  if  necessary. 

The  record  shows  that  the  property,  which  all  belonged  to  the  com- 
munity, amounted  t.o  $147,910  84,  and  that  the  succession  owed  no 
debts  beyond  the  expenses  of  the  last  illness  and  funerid  charges,  which 
have  already  been  settled  out  of  the  cash  assets  of  the  succession.  The 
legacies  to  the  widow  consist  of  the  dwelling-house  occupied  by  the 
two  spouses,  and  of  bonds,  stock,  etc.  The  other  legacies  contained  in 
the  will  are  moneyed  bequests.  The  deceased  left  no  issue  of  the  mar- 
riage, and  no  forced  heirs. 
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Succession  of  Ocddes. 

The  mere  8tatemeiit  of  the  foregoing  facts  appears  to  us  a  sufficient 
answer  to  the  defense  urged  by  the  executors. 

After  a  careful  study  and  grave  reflection  on  the  subject,  we  are 
entirely  at  a  loss  to  api)reciate  the  strength  of  the  position  which  they 
have  assumed  in  their  resistance  to  the  just  and  legal  demand  of  Mrs. 
Geddes  for  the  execution  of  the  la«t  will  entrusted  to  them  by  the 
deceased. 

We  have  followed  the  argument  of  their  learned  counsel,  and  have 
considered  all  the  authorities  which  he  quotes  in  support  of  the  well 
known  rule  of  succession  law  under  which  the  widow  can  claim  nothing 
from  the  community  previous  to  a  settlement  of  the  same  and  to  the 
payment  of  the  dt^bts,  and  under  which  it  is  settled  that  her  interest  in 
the  community  is  merely  residuary.  But  the  issue  presented  herein 
cannot  be  aflEected  by  tliese  principles,  as  invoked  and  applied  by 
appellants. 

In  the  present  proceeding,  the  widow  is  not  pressing  any  of  her 
rights  a«  surviving  partner  in  community,  but  she  simply  seeks  to 
enforce  her  rights  as  a  legatee  under  the  will. 

As  her  legacies  are  specific  objects,  her  claim  thereto  cannot  be 
affected  by  the  other  legacies  which  are  for  money.  The  latter  are 
subordinate  to  her  claim  and  should  be  reduced  if  the  asset*  of  the  suc- 
cession should  be  insufficient  to  cover  all  the  legacies.     C.  C.  art.  16^35. 

But  no  such  contingency  is  presented  in  this  case,  in  which  it  appears 
that  the  executors  have  in  hand  funds  left  by'  the  testator,  and  since 
collected  as  revenues  of  the  succession  property,  in  an  amount  nearly 
sufficient  to  discharge  all  the  moneyed  lega<*ies  provided  for  in  the  wiU 
of  the  deceased. 

Under  our  law,  at  the  death  of  Geddes  Ids  widow  became  the  abso- 
lute owner  of  one-half  of  all  the  property  comprised  in  the  inventor}- 
as  belonging  to  the  succession  and  community,  subject  only  to  the  pay- 
ment of  comnumity  debts,  if  any  existed.  Tugwell  vs.  Tugwell,  32  A. 
848;  Glasscock  vs.  Clark,  a^  A.  584. 

She  is  therefore  owner  in  her  own  right  of  surviving  i)artner  in  com- 
munity of  one-half  of  all  the  property  bequeathed  to  her  in  her  hus- 
band^s  will.  Her  ownership  and  seixin  of  that  portion  of  the  property 
result  from  the  operation  of  law,  and  of  her  own  will  in  accepting  the 
community ;  and  neither  could  be  affected,  increased  or  restricted  by 
any  testamentai*y  dispositions  of  her  husband. 

Her  demand  in  this  proceeding  is,  therefore,  for  the  delivery  and 
possession  of  the  other  half  of  said  property ;  of  the  only  i)ortion 
thereof  which  accrues  to  her  under  the  effect  of  the  will. 
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Sncoesaion  of  Geddee. 

Under  the  circumstances  of  this  succession,  the  resistance  of  the 
executors  is  unjustifiable  and  illegal,  and  is  in  direct  opposition  to  the 
will  of  the  testator,  from  whom  they  have  received  and  accepted  the 
solemn  trust  of  executors. 

We,  therefore,  find  no  error  in  the  conclusions  of  our  brother  of  the 
District  Court. 

Judgment  affirmed. 


On  Application  for  a  Rehearing. 

Bermudez,  C.  J.  The  executors  contend  that  the  Court  erred  in 
not  rejecting,  as  premature,  the  demand  of  widow  Qeddes  for  the  de- 
livery to  her,  by  them,  of  the  specific  property  bequeathed  to  her  by 
her  late  husband. 

The  universal  legatees  complain  that  the  judgment  appealed  from 

and  which  was  affirmed,  was  not  explained  by  this  Court  so  as  to  leave 

no  doubt  as  to  its  meaning. 

I. 

It  is  perfectly  true,  as  a  rule,  that  executors  are  prohibited  from  pay- 
ing the  debts,  with  some  exceptions,  until  after  three  months  from  the 
opening  of  the  succession  and  unless  upon  compliance  with  the  forms 
of  law.  It  is  likewise  so,  that  legacies  can  be  satisfied  only  after  pay- 
ment of  the  debts  and  of  contributions  for  the  legitimate  portion  when 
there  are  forced  heirs. 

It  is  equally  true  that  creditors  have  the  right  to  sue  for  the  separa- 
tion of  patrimony  within  three  mouths  from  the  acceptance  of  the 
heirs. 

Bat,  it  is  no  less  certain  that  those  rules  do  not  obtain  in  a  case  like 
the  present  one,  where  there  are  no  debts,  no  forced  heirs  and  where 
no  separation  of  patrimony  has  been  asked  or  can  be  asked  by  anyone. 

If  the  petition  of  the  widow,  as  legatee^  asking  to  be  put  in  possession 
of  the  bequests  made  to  her  by  her  husband,  could  have  been  assailed 
on  the  ground  of  prematurity,  the  objection  has  surely  ceased  to  have 
any  foundation  to  stand  upon,  by  the  lapse  of  time  which  has  gone  by 
since  it  was  made,  without  any  opposition  on  the  part  of  any  creditor 
or  legatee.  The  judgment  appealed  from  was  rendered  more  than  four 
months  after  the  death  of  the  testator  and  there  was  no  suggestion 
made  of  any  impediment  tlirown  in  the  way  of  its  execution  by  anyone 
claiming  any  adverse  interest. 

No  just  or  plausible  reason  can  be  foimd  on  which  to  base  the  resist- 
ance of  the  executors. 


Digitized  by  VjOOQIC 


56  SUPREME  COURT  OF  LOUISIANA. 


In  the  Matter  of  the  Canoellation  of  the  Bonds  of  A.  H.  Isaacson  et  al. 


II. 

The  District  Judge  decreed  that  the  executors  deliver  to  widow  Ged- 
des  "all  the  legacies  bequeathed  to  her  by  the  deceased  •  •  •  * 
together  with  the  rents  and  revenues  thereof  from  •  ♦  •  the  date 
of  her  demauil  for  the  same." 

The  petition  states  what  those  legacies  consist  of. 

It  is  true  that  the  District  Judge  gave  no  reasons  explanatory  of  his 
decree,  other  than  such  as  were  orally  assigned.  No  doubt,  it  would  be 
preferable  if  judges  were  to  give  a  written  and  condensed  opinion,  in 
justification  of  their  decree,  for  that  would  sometimes  assist  in  better 
understanding  the  judgment,  but  however  that  be,  this  was  not  done 
in  this  case. 

This  Court  has  given  the  reasons  for  which  the  decree  rendered,  was 
pronounced,  on  review,  to  be  correct.  It  does  not  sit  to  revise  reasons 
for  judgment,  but  to  reconsider  the  judgment  itself  and  when  it  affirms 
a  judgment,  its  reasons  must  be  considered  as  those  justifying  the 
judgment. 

In  the  present  case,  we  have  distinctly  held  that  the  legacies  the  tes- 
tator intended  to  bequeath  and  which  his  widow  has  inherited,  could 
and  did  consist  of  his  half  of  the  property  and  effects  mentioned  in  his 
will,  for  it  is  evident  that  he  could  make  to  his  wife  no  bequest  of  that 
which,  at  the  dissolution  of  the  community  by  his  death,  would  be  hers 
in  full  property,  burdened  as  it  might  eventually  have  been,  but  was 
not,  by  claims  of  creditors  of  the  community. 

Because  his  widow  accepted  that  community  under  benefit  of  inven- 
tory under  the  provisions  of  a  recent  law,  it  cannot  be  charged  that 
her  half  in  the  community  property  did  not  anyhow  vest  in  her,  in  full 
property.  This  sort  of  an  acceptance  is  assimilated  to  that  of  the  heir, 
who  succeeds  the  deceased  at  the  moment  of  death  and  who,  by  taking 
time,  only  seeks  to  protect  himself  from  liability,  in  case  of  absorption 
of  the  assets  by  the  debts. 

Rehearing  refused. 


If.ull  No.  8614. 

In  the  Matter  op  the  Cancellation  of  the  Bonds  of  A.  H.  Isaac- 
son ET  AL.,  Ex- Administrators  of  City  of  New  Orleans. 

Members  of  the  City  CouncU  of  New  Orleans  incur  uo  personal  liability  Cu  a  jadgmont 
creditor  of  the  city  for  a  failure  to  lery  a  tax  or  provide  in  the  annual  budget  for  pay- 
ment of  the  judgment,  where,  at  the  time,  there  exists  a  legal  limitation  on  the  taxing 
power  of  the  city,  by  the  effect  of  which  a  designated  portion  of  the  taxes  aathorieed 
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In  tho  Matter  of  the  CaucoUatioii  >t(  tlio  ItutiiU  of  A.  K.  iHHaac.Kon  otal. 

to  be  levied,  is  to  be  applied  towardfl  pnyinjz  ciTtflin  bonded  iiidobtednosti  of  tho  city, 
and  the  lesidue  within  the  limitation,  in  appropiiateil  hy  the  Council  to  tho  alimony'  of 
the  city,  ojccept  a  smnll  .imoimt  reserved  for  jiidgmeuts,  which  amoaiit  was  exhausted 
by  jadj^nicnt-*  prior  in  i-eeisiry  to  the  gning  creditor,  and  whei-e  the  creditor  has  not  re- 
8ort4ed  t(»  a  mandnmns  heforo  or  art«r  the  a  (option  of  the  bud<;et  to  compel  the  munici- 
pal authorities  to  provide  for  the  payment  of  his  judgment  The  Council  in  such  case 
was  nut  bound  to  trench  upon  the  funds  reservi^d  fur  the  alimony  of  the  city  to  pay  said 
jndxuieut.  The  makiii;;  of  tlu'*  estininto  for  tlie  uorcsnary  CNpeuses  of  the  cit^'  govern- 
ment in  vol  v<>8  a  le^slativo  discretion,  with  which  courts  will  not,  unless  under  excep- 
tional conditions,  intei-fere. 
Jadxmcnt  afHrmed. 

APPEAL  from  the  Civil  Difttrict  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


G.  L,  Bright  for  Opponent  and  Appellant. 
E.  H.  McCaleb  and  8,  P,  Blam,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  A.  H.  Isaacson,  Administrator  of  Finance  j  John  Glynn, 
Jr.,  Administrator  of  Accounts ;  Washington  Marks,  Administrator  of 
Assessments;  J.  Henry  Behan,  Administrator  of  Commerce;  Patrick 
Mealey,  Administrator  of  I'olice ;  and  E.  R.  Chevalley,  Administrator 
of  Waterworks  and  Public  Buildings,  of  the  city  of  New  Orleans ; 
their  terms  of  ofl&co  dating  from  November,  1878,  to  November  15, 1880, 
applied  to  the  Governor  of  the  State  for  tlie  cancellation  of  their  offi- 
cial bonds,  under  the  provisions  of  Act  No.  15,  approved  Febru- 
ary 24,  1877. 

L.  F.  Barrett,  a  judgment  creditor  of  the  city  of  New  Orleans,  opposed 
the  cancellation  of  tlie  bonds  and  tlie  discliarge  of  the  parties,  on 
grounds  and  for  reasons  substautially  as  follows : 

He  alleges  that  t\\^  fifth  section  of  the  Act  No,  7,  Extra  Session  o/1870, 
p.  31,  provides  that  every  administrator  of  the  city  of  New  Orleans, 
shall  give  bond ;  and  section  No.  29,  that  he  shall  give  bond  in  the  sum 
of  $25,000,  for  the  faithful  performance  of  his  duties.  And  section  No. 
19  of  the  same  act  directs  that  the  Council  composed  of  said  adminis- 
trators, shall,  once  in  every  twelve  mouths,  before  passing  and  deciding 
upon  the  amount  of  tiixes  and  licenses  to  be  assessed  for  the  following 
year,  cause  to  be  made  out  a  detail  estimate,  exhibiting  the  various  items  . 
of  the  liabilities  and  expenditures,  and  to  impose  a  tax  not  exceeding 
$1  75  on  every  $100  of  valuation,  which,  together  with  the  revenues  of 
the  city,  shall  be  used  to  meet  the  estimated  liabilities  and  expenditures 
of  the  city,  as  aforesaid ;  that  section  2  of  Act  No.  5  of  1870,  Extra  Seanon, 
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p.  11,  provides  that  hereafter,  no  writ  of  execution  or  fieri  facias  shall 
issue  fi'om  any  of  the  courts  against  the  city  of  New  Orleans,  to  enforce 
the  payment  of  any  judgment  for  money  against  the  city  of  New  Orleans, 
but  final  judgment  against  the  city  of  New  Orleans,  condemning  said  cor- 
poration to  pay  any  sums  in  money  when  the  same  shall  become  execu- 
tory, shall  have  the  effect  in  law  of  establishing  and  fixing  the  amount 
of  the  plaintitt's  demand  against  said  corporation,  aiid  the  plaintiff 
may  cause  a  certified  copy  of  the  said  judgment,  together  with  a  copy 
of  plaintiff's  petition,  and  the  defendant's  answer  in  the  cause  in  which 
such  judgment  is  rendered,  together  with  the  certificate  of  the  clerk  of 
said  court,  that  such  judgment  is  final  and  executory,  to  be  filed  in  the 
office  of  the  Comptroller  of  said  city ;  and  it  shall  be  the  duty  of  the 
Comptroller  or  auditing  officer  of  said  corporation,  to  receive  the  same, 
and  cause  the  same  to  be  registered  in  his  office  of  the  date  on  wiiich 
the  same  shall  have  been  i)resented,  and  when  so  registered,  it  shall  l>e 
the  duty  of  the  Comptroller  to  di*aw  warrants  on  the  Treasun^r,  or  dis- 
bui-sing  officer  of  the  corporation,  for  the  amount  due  therein,  without 
any  special  appropriation  of  money  therefor  by  the  Common  Council ; 
and  section  3  of  the  same  act  provides  that  in  case  the  amount  of 
money  designated  in  the  annual  budget,  for  the  payment  of  judgments 
against  the  city  of  New  Orleans,  at  the  date  when  aiiy  judgment  against 
said  corporation  shall  have  been  final  and  executory,  shall  have  been 
exhausted,  the  Common  Council  shall  have  power,  if  they  deem  it 
proper,  to  appropriate  from  the  money  set  apart-  in  the  budget  or  an- 
nual estimate  for  contingent  expenses,  a  sufficient  simi  of  money  to  pay 
said  judgment  or  judgments ;  but  if  no  such  approiiriation  be  made  by 
the  Common  Council,  then  all  judgments  shall  be  paid  in  the  order  in 
wiiich  they  shall  be  filed  and  registered  in  the  office  of  the  Comptroller, 
from  the  first  money  next  annually  set  apart  for  that  purpose. 

Barrett  alleges,  that  notwithstanding  he  caused  his  judgment's  to  be 
registered,  the  said  administrators  have  negligently,  wilfully  and 
wrongfully  failed  to  comply  with  the  law,  and  to  provide  for  the  pay- 
ment of  his  judgments ;  that  his  judgments  have  ever  since  remained 
unpaid,  and  he  has  been  damaged  by  the  administi*ators  to  the  amount 
of  his  judgments.  He  prays  for  judgment  against  them  for  the  full 
amounts  of  the  judgments  he  owns  against  the  city  of  New  Orleans. 

From  a  judgment  dismissing  his  opposition,  Barrett  has  appealed. 

Barrett's  demands  are  resisted  by  the  ex-officials  named  on  several 
grounds,  the  most  material  of  which  is  the  following : 

That  during  their  incumbency  of  the  offices  mentioned  and  at  the 
dates  when  the  annual  budgets  for  the  city  expenditures  for  the  years 
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incladed  iu  their  term  of  office  were  made  up,  there  wa«  a  limitAtiou 
of  the  taxing  power  of  the  city  to  fifteen  mills  by  Act  31  of  1876.  That 
five  mills,  by  the  terms  of  this  aet,  were  required  to  pay  certain  bonded 
indebtedness  of  the  city,  and  the  balance  necessary  for  the  alimony  and 
current  exi>enst»s  of  the  city,  except  a  small  amount  that  was  appro- 
priated towards  paying  the  judgments  against  the  city,  but  which  were 
abi$orhed  by  judgments  preceding  the  opponent's,  in  the  order  of  their 
registry. 

The  evidence  on  this  point  in  the  record  shows  that  for  the  years 
mentioned,  there  was  a  general  reduction  of  the  expenses  of  the  city, 
amounting  according  to  the  estimates  of  the  witnesses  to  thirty  per 
tent,  and  that  the  appropriation  made  for  the  maintenance  of  the  city 
govemment  was  really  inadequate  for  that  purpose,  leaving  the  irre- 
idstible  inference  that  there  was  nothing  left  beyond  the  amount  so 
provided  to  be  applied  to  the  pajTuent  of  the  judgments.  Such  being 
the  law  and  the  situation  at  the  time,  we  are  at  a  loss  to  discover  any 
ground  upon  which  the  nienil)ers  of  the  Council  can  be  held  personally 
responsible  for  a  failure  to  provide  for  the  payment  of  the  judgment 
creditors.  There  was  a  limitation  on  their  taxing  ])ower  imposed  by  law, 
which,  in  the  ab8en<*e  of  any  judicial  mandate  compelling  a  diflPerent 
course,  they  were  bound  to  respect.  The  question  whether  such  a 
limitation  should  be  obeyed,  even  with  respect  to  contract  creditors, 
was  a  judicial  question  with  the  solution  of  which  they  were  not 
charged.  34  A.  476.  In  this  instance  though  the  failure  to  make  a 
sufficient  i>ro vision  for  the  payment  of  judgments  against  the  city  was 
apparent  from  an  inspection  of  the  budget,  yet  this  (creditor  and  oppo- 
nent did  not  seek  t-o  compel  the  administrators  by  mandamus  to  sup- 
ply the  alleged  omission.  34  A.  1093.  Besides,  even  had  such  at- 
tempts lieen  nia<le,  his  success  would  have  depended  upon  his  ability 
toghow  that  his  judgments  were  founded  on  contrju'ts  made  before  the 
legislative  limitation  on  the  t-axing  power  referred  to  was  imposed; 
proof  of  which  fact  he  has  failed  to  make  in  the  opposition  we  are  now 
considering.     32  A.  709  j  lb.  884. 

It  is,  however,  urged  iu  argument  by  the  counsel  for  the  ox>ponent, 
that  it  was  tht*  duty  of  the  Council  to  provide  for  the  judgments  even 
out  of  the  amount  ajjpropriated  or  reserved  for  the  alimony  of  the  city. 

This  question  we  have  before  had  occasion  to  consider  and  have  held 
that,  the  making  the  estimate  and  a])propriation  for  the  necessary  ex- 
penses of  the  city  was  a  legislative  function  on  the  part  of  the  Council, 
with  which  the  courts  would  not  interfere,  so  long  as  legal  or  constitu- 
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tional  proviBions  and  limitations  weve  observed.  33  A.  79.  In  this  in- 
stance the  record  shows  tliat  this  discretion  was  not  abused. 

We  are  strongly  supported  in  our  views  on  the  question  touching  the 
personal  liability  of  ex- officers  for  acts  or  omissions  charged  against 
them  in  their  official  capacities,  by  the  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Dow  vs.  Humbert,  91  U.  S.  R. 
(Otto)  294.  In  that  case  it  was  held  that  the  supervisors  of  a  town 
which  had  fiiiled  to  register  a  judgment  and  levy  a  tax  for  its  payment 
as  provided  by  a  statute  of  the  State,  were  not  responsible  to  the  credi- 
tor for  the  amount  of  the  judgment,  but  only  to  nominal  damages. 

There  were  other  considerations  presented  by  the  record  which  would 
support  the  consideration  readied  by  us  touching  the  personal  liability 
of  these  parties,  but  the  point  above  discussed  is,  in  our  view,  decisive 
of  the  -whole  case,  and  renders  the  consideration  of  other  questions 
raised  by  the  pleading  or  argument  unnecessary. 

For  tliese  reasons  we  see  no  cause  to  disturb  the  judgment  of  the 
lower  court,  which  is  affirmed  with  costs. 

Rehearing  refused. 


No.  9000. 
Mrs.  0.  A.  Fairex  vs.  The  New  Orleans  City  Railroad  Co. 

Plaintiff,  two  co-heirs  nnd  Iter  motlier,  became  joint  owners  of  900  snares  of  stock  bdoneins 
to  tho  comniuuity  between  tlie  la»t  named  and  Iicr  docenscd  linsbnud,  Jolin  B.  SuhiUer, 
in  tbo  proportion  of  one-Iialf  to  tho  mother  and  ono-sixth  to  each  of  the  heirs.  Defend, 
ant  corporation  permitted  tho  motlier  to  dinpose  of  134  shaivs  of  said  stock,  and  plain^ 
tiff  bringH  this  suit  to  recover  one-sixtli  of  s:iid  131  shares.  Held,  that  the  mother's 
tmusfor  mast  bo  liehl  valid  to  tho  extent  of  her  entire  interest  in  the  stock,  via :  One 
hundi'ed  shares,  and  tlint  the  sixty-six  shares  andisposotl  of  belongetl  entirely  to  the 
heirs,  and  that  plai  :tift  couUl  recover  only  her  share,  one-third,  of  tho  thirty-four  shares 
unlawfully  transferred.  Hehl,  tliat  the  dividends  paid  to  the  mother  wliile  tutrix  of  her 
minor  children,  and  even  afterwards  diirlu;;^  tho  existence  of  a  jud<rmeut  recojzniziu^  her 
as  legal  usufni etna ry  of  the  interest  of  her  children  in  the  community  estate  cannot  be 
recovered.  Tho  subsequent  judf;meut  of  this  court,  in  an  action  to  annul  this  latter 
judgment,  only  had  effect  as  to  third  poisons,  from  the  date  of  its  rendition,  and  only 
authoriztrd  tho  recovery  of  dividends  paid  thereafter. 

APPEAL  fi'om  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissoty  J. 

W,  8.  Benedict  for  Plaintiflf  and  Appellant. 
Bravghny  Buck  &  Dinkelspiel  for  Defendant  and  Appellee. 

The  opinion  of  the  court  was  delivered  by 

Fenner,  J.    The  petition  of  plaintiff  herein  represents  that  she  is 
one  of  the  three  heirs  of  her  father,  John  B.  Schiller,  who  died  in  1869, 
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leaTiDg  a  large  community  estate,  including,  amongst  other  property, 
two  hnndred  shares  of  stock  of  the  defendant  company,  of  one-sixth 
of  which,  by  virtue  of  her  heirship,  she  became  owner,  and  entitled  to 
the  interest  and  dividends  therein;  that  her  mother,  Mrs.  Schiller, 
qualified  as  executrix  and  as  natui*al  tutrix  of  petitioner,  tliat  she  has  re- 
fovered  judgment  against  her  mother,  as  late  tutrix  and  executrix,  for 
#30,000  due  as  her  share  of  the  rents  and  revenues  of  the  property  left 
by  her  said  father,  not  including  her  share  of  the  stock  aforesaid,  upon 
which  judgment  execution  has  been  issued  and  returned  ntiUa  bona ; 
that  she  has  applied  to  her  mother  for  possession  of  her  share  of  said 
stock,  without  effect;  tliat  she  is  informed  that  the  defendant  company 
has  unlawfully  and  without  authority  permitted  one  hundred  and 
thirty -four  shares  of  said  stock  to  be  transfen*ed  by  her  mother  to 
parties  unknown,  which  transfers,  as  to  petitioner's  one-sixth  thereof, 
are  null  and  void,  wherefore  she  prays  to  be  recognized  to  have  been 
owner  of  one-sixth  of  said  one  hundred  and  thirty-four  shares,  together 
with  the  dividends  accrued  thereon,  and  for^  judgment  for  the  market 
value  of  the  same  and  for  said  dividends. 

The  defendant  answers,  in  substance,  admitting  the  ownership  of 
two  hundred  shares  of  stock  in  John  B.  Schiller  at  his  death,  of  which 
plaintiff,  as  heir,  became  entitled  to  thirty-three  and  one-third  shares, 
while  Mrs.  Schiller,  as  surviving  partner  in  community,  became  owner 
of  one  hundred  shares,  or  one-half  of  the  whole,  and  was  recognized 
and  put  in  possession  thereof  by  competent  judgment  of  the  probate 
court;  that  of  the  thirty-three  and  one-third  shares  owned  by  plaintiff, 
.*he  has  actually  received  twenty-two  shares,  and  that  she  had  sanc- 
tioned the  transfers  made  by  her  mother  of  her  remaining  interest ;  and 
that  the  dividends  were  proi>erly  paid  to  her  mother,  or  her  transfer- 
rces,  as  legal  usufructuary  of  the  entire  property.  As  to  the  stock,  it 
is  unquestionably  true  that  plaintiff  never  owned  and  does  not  pretend 
to  have  ever  owned  but  thirty- three  and  one- third  shares.  It  is  equally 
true  that  she  has  received  twenty -two  shares  thereof.  The  attempt  of 
defendant  to  establish  her  consent  to  the  transfer  by  her  mother  of  her 
remaining  interest,  has  not,  in  our  judgment,  been  successful,  and  she 
is  therefore  entitled  to  the  remaining  eleven  and  one-third  shares,  or 
their  value. 

We  have  nothing  to  do  in  this  case  with  the  disposition  made  by  her 
mother  of  the  other  property  of  the  estate  and  of  its  revenues,  nor  with 
the  judgment  which  she  obtained  against  her  mother  on  that  account. 
This  ip  not  an  action  for  iiartition  of  the  community,  nor  to  subject 
property  to  the  judgment  rendered  against  her  mother.    It  is  a  simple 


Digitized  by  VjOOQIC 


62  vSUPREME  COURT  OF  LOUISIANA. 

Fairex  va.  Railroad  Company. 

claim  to  ownership,  as  heir,  of  her  portion  of  particular  conimuuity 
property,  and  the  very  claim  admits  like  ownership  in  her  co-heirs  and 
her  mother  to  their  shares  thereof.  The  alienation  bv  her  mother  niiist 
be  considei^ed  as  the  alienation  of  her  owti  share  to  the  extent  thereof, 
and  to  that  extent  valid.  No  formal  partition  of  property  of  this  char- 
acter was  nec<»S8ary.  Being  composed  of  numerical  units,  each  neces- 
sarily and  absolut4?ly  equal  in  value  to  the  other,  it  partitioned  itself, 
and  the  sale  of  one  hundred  shares  was  the  entire  equivalent  of  the 
sale  of  an  undivided  one-half  of  two  hundred  shares.  The  remaining 
sixty-six  shares  belonged  to  the  three  heirs  solely,  being  twenty-two 
shares  to  each,  and  each  one  of  them  had  a  claim  for  the  rest  of  their 
respective  shares,  viz:  eleven  and  one-third  shares  each  against  the 
company,  if  it  had  pennitted  their  unauthorized  transfer. 

Plaintiff  having  received  twenty -two  shares,  the  limit  of  her  claim  is 
for  eleven  and  one-third  shares,  or  their  value. 

As  to  the  dividends,  by  judgm(?nt  of  the  probate  court,  comj>etent, 
ftnal  and  never  appealed  from,  the  mother  was  recognized  and  sent  into 
possession,  not  orly  as  o^^^ler  of  one-half  of  the  entire  community 
estate,  but  also  as  usufructuary  of  the  other  half  inherited  by  the 
children. 

It  is  true  that  long  afterwards,  plaintiff  on  rea^'liing  her  majority 
brought  suit  to  annul  this  judgment,  and  in  January,  1881,  this  Court 
rendered  its  decree  annulling  the  same. 

This,  however,  did  not  destroy  the  validity  of  the  payment*  of  divi- 
dends made  to  the  mother  by  the  defendant  during  the  existence  of  the 
judgment  J  and  even  independently  of  the  judgment,  the  payments 
during  minority  of  plaintiff  were  properly  mad<'  to  the  mother  in  her 
capacity  as  natural  tutrix.  The  judge  a  quo  gave  plaintiff  judgment 
for  the  value  of  eleven  and  one-third  shares  of  stock  and  for  the  divi- 
dends accruing  after  January,  1881.  Although  both  parties  complain 
of  his  decree,  we  think  he  did  exa<rt  justice. 

The  plea  of  prescription  of  one  year,  interposed  by  defendant,  is 
without  merit. 

The  action  is  not  one  sounding  in  damages  for  a  quasi  offense,  but 
one  for.  the  property  or  its  valiu*.  As  to  the  relation  of  the  corporation 
to  the  stockholder,  we  recently  had  occiision  to  enunciate  the  w^ell 
established  doctiine  that  "  the  corporation  is  the  custodUin  and  trustee 
of  the  corporate  property,  funds  and  sto<'k,  for  the  stockholder."  The 
law  would  be  in  strange  case  if  such  a  custodian  and  trustee,  when 
called  upon  for  the  property  entrusted  to  him,  could  say  to  thc»  owner, 
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"you  cannot  get  the  property,  because  I  have  disposed  of  it,  and  you 
rwDot  get  its  value  because  my  wrongful  disposition  was  made  more 
than  a  year  ago  and  your  action  is  prescribed." 

Judgment  affirmed  at  appellant's  cost. 

Reliearing  refused. 


No.  8925. 

Stoddard    Howell   vs.   The   Bitc^hers'   Union   Slaughterhouse 
AND  Live  Stock  Landing  Company. 

The  constitational  prohibition  of  monopolies  is  absoluto  and  effective,  and  therefore  ahro 
gated  the  exdasive  nrivilege  of  slanght'erlng  animals  for  food!  given  by  the  legislature 
of  1869  to  the  Crescent  City  Stock  Landing  and  Slaughterhouse  Company,  and  investe<l 
the  municipal  authorities  of  the  city  with  power  to  regulate  the  matter,  subject  to  the 
approval  of  the  Bou4  of  Health. 

A  daugfaterhonse  Is  prima  facie  a  nuisance,  and  therefore  until  the  municipal  authorities 
regulated  the  location  of  such  buildings  by  fixing  the  limits  within  which  they  should 
not  be  placed,  ni^ue  could  lawfully  locate  one  within  the  city  boundaries. 

After  those  authorities  had  thus  regulated  the  matter,  a  company  may  locate  its  abattoir 
and  appurtenances  in  conformity  thereto,  and  an  injunction  will  not  lie  to  restrain  it  in 
the  absence  of  proof  of  nuisance. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
Lazarus,  J. 

•  

B,  B.  Forman  for  Plaintiff  and  Appellee. 

Bobert  Mott  and  T,  J.  Semmes  for  Defendant  and  Appellant. 


l36      63 
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The  opinion  of  the  Court  was  delivered,  by 

Manning,  J.  The  suit  is  an  injunction  bv  a  resident  of  New  Orleans 
to  restrain  and  prevent  the  erection  of  a  slaughterhouse  and  its  a(\juncts, 
hog  pens,  stock  yards,  etc.,  for  the  reason  that  they  would  be  nuisances, 
and  would  destroy  the  health  of  the  neighborhood,  and  impair  the 
value  of  his  property,  and  also  to  prohibit  the  cutting  of  the  levee, 
which  he  alleges  the  defendant  was  about  doing  for  purposes  connected 
with  it«  slaughtering. 

The  answer  denies  that  a  slaughterhouse  at  that  particular  spot 
would  be  prejudicial  to  health  or  hurtful  to  property,  and  avers  that 
the  plaintiff  has  all  along  encouraged  and  invited  its  location  there, 
and  continued  acquiescent  up  to  and  during  the  time  the  buildings 
were  erecting. 

A  slaughterhouse  is  prima  facie  a  nuisance,  but  it  does  not  follow 
that  it  is  a  nuisance  to  all  the  world.  To  those  who  are  remote  from 
it,  or  not  near  enough  to  be  affected  by  it,  it  is  as  if  it^d  not  exist 
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The  spot  selected  for  this  building  is  on  the  verge  of  the  city  limits. 
It«  location  has  been  approved  by  the  Board  of  Health,  and  the  plain- 
tiff welcomed  it  to  his  neighborhood. 

The  main  ground  of  contest  on  the  trial  seems  to  be  that  the  location 
was  within  the  city  limits,  which  the  plaintiff  claims  is  prohibit^  by 
the  Act  of  1869,  Sess.  Acts,  p.  170.  The  prohibition  in  that  Act  of 
slaughtering  animals  for  food  within  New  Orleans  is  coupled  with  the 
permission  to  the  company  mentioned  therein  to  do  it.  It  was  but  a 
form  of  expression  by  which  a  monopoly  of  that  business  was  given  to 
the  Crescent  City  Stock  Landing  and  Slaughterhouse  Company.  Since 
then,  the  Constitution  has  interposed  a  prohibition  of  monopolies,  and 
delegated  the  regulation  of  this  i)articular  business  to  the  municii>al 
authorities  of  this  city.  This  was  an  abrogation  of  the  exclusive 
privilege  heretofore  granted,  and  a  conferring  upon  the  local  gov€».rnment 
the  right  to  say  how  and  where  it  should  be  exercised  in  future.  This 
right  was  legally  conferred.  Cres.  City  L.  S.  L.  Co.  vs.  New  Orleans, 
33  A.  934. 

The  city  authorities  had  not  acted  on  the  matter  when  this  injunction 
was  obtained,  but  since  then  and  before  the  trial  tliey  euactod  ordi- 
nances that  had  been  ai)proved  by  the  Board  of  Health,  under  which 
the  location  of  a  slaughterhouse  at  this  point  is  permitted.  The  plain- 
tiff anticipated  the  Board  of  Health  in  the  permission  he  gave,  and  the 
City  Council,  in  fixing  the  limits  beyond  which  a  slauyiterhouse  might 
be  placed,  only  confirmed  tlie  opinion  already  expressed  by  the  plain- 
tiff upon  the  appropriateness  of  this  spot. 

The  supplemental  answer  charges  that  he  does  not  now  apprehend  a 
nuisance,  or  believe  that  the  location  of  a  slaughterhouse  will  create 
one,  but  is  lending  his  name  to  the  Company  which  has  long  exercised 
the  exclusive  privilege  of  slaughtering  animals  for  food  under  the  Act 
of  1869,  to  assist  it  in  continuing  the  enjoyment  of  that  monopoly. 
The  boundary  of  his  property  is  four  hundred  and  eighty  feet  distant 
from  the  boundary  of  the  tract  or  parcel  of  land  upon  which  the 
defendant  was  erecting  its  buildings,  and  it  does  not  yet  appear,  that 
this  is  not  sufficiently  remote  to  avoid  any  annoyance  from  the  busi- 
ness the  defendant  proposes  to  conduct  in  them. 

The  second  ground  of  injunction  is  that  the  defendant  intended  to 
cut  the  levee,  which  would  expose  the  plaintiff's  property  to  danger 
from  inundation.  The  record  is  ban*en  of  proof  to  sustain  the  charge, 
except  that  a  ditch  or  drain  was  digging  from  the  buildings  to  the 
river,  and  a  discharge  pipe  was  to  be  inserted  through  the  base  of  the 
levee,  both  to  serve  as  a  vent  for  the  liquid  from  the  abattoir.    This  is 
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one  of  the  appliances  designed  by  the  defendant  to  prevent  the  crea- 
tion of  a  nuisance,  and  is  similar  to  that  used  by  the  coni)>any  now 
engagtMl  in  slaughtering.  An  experienced  engineer  is  employed  by  the 
defendant  to  construct  this  necessary  outlet  for  impure  liquids,  and 
every  precaution  is  taken  to  avert  the  consequences  suggested  by  the 
plaintiff.  It  seems  inconsistent  and  querulous  for  him  to  complain  of 
an  apprehended  nuisance,  and  in  the  same  breath  to  try  to  prevent  the 
precautions  that  are  t4iken  to  prevent  the  nuisance. 

The  lower  court  dissolved  the  injunction  as  to  the  slaughterhouse, 
and  perpetuated  it  as  to  cutting  the  levee,  at  the  defendant's  costs.  The 
defendimt  was  without  authority  to  place  the  slaughterhouse  at  this 
spot  until  the  city  authorities  had  exercised  the  power  delegated  to 
them  in  the  matter,  but  aft-er  they  had  acted,  the  company  should  not 
be  mulcted  in  costs  for  availing  itself  of  the  permission  gninted,  in  the 
absence  of  proof  that  any  damage  has  resulted  theretrom. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  set  aside,  and  the  injunction  of  plaintiff  is  dissolved,  thi^  defend- 
ant to  pay  all  costs  incurred  l>efore  the  pa'^sage  of  the  city  ordinances 
in  the  record,  and  the  plaintiff  to  pay  those  incuri*ed  thereafter. 
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A  parchaaer  of  real  estate  and  other  property,  on  time,  ia  relieved  from  the  oblifpition  of 
making;  »  tender  and  conaigoment,  to  relieve  himself  from  interest  after  maturity,  where 
the  vendor  himself  brings,  before  matnrity  of  .the  notes,  an  action  to  annul  the  sale;  bnt 
owes  snch  interest  from  the  finality  of  the  Jadgment  refecting  the  demand  in  nullity 
in  default  of  a  tender  and  consignment.  Article  2550,  R.  C.C,  applies  to  oases  in  which 
the  snit  to  evict  is  not  brought  by  the  vendor,  but  by  others. 
The  executors  of  a  surviving  wife  have  no  right  to  sue  for  the  recovery  of  the  whole  amount 
I  of  notes  belonging  equally  to  her  succession  and  to  that  of  her  husband,  whose  heirs  of 

I  tge  ste  recognised  and  put  in  possession.    They  can  sue  only  to  recover  the  half  of  the 

I  notes  accruing  to  her  succession. 

The  purchaser  failing  to  pay  at  the  termination  of  the  auit  to  annul  the  sale,  a  suit  became 

necessary  to  coerce  payment. 
Is  the  event  of  such  suit,  the  fees  of  the  attorneys  employed  must  be  paid  by  the  puixshaser 
St  the  rate  agreed  upon  in  the  aggregate  of  the  capital  and  interest  due  at  the  tioio  of 
the  filing  ot  the  petition  and  due  the  succession  xeprMented  by  the  executors. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
BightorJ. 

W.  B,  Kaonts  and  T.  Gilm^re  A  8om  for  Plaintiffs  and  Appellees. 
Henry  Denis  and  A.  B.  Phillips  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Bermitdez^  C.  J.  The  defendant  appeals  from  a  judgment  against 
him  on  two  notes,  drawn  by  himself,  to  his  own  order  and  by  him  in- 
dorsed, in  blank,  secured  by  vendor's  privilege  and  special  mortgage^ 
bearing  eight  per  cent  interest  from  date  to  payment.  The  judgment, 
allows  five  per  cent  attorneys  fees,  on  the  amount  sued  tor  and  cost*  of 
suit. 

The  defendant  contends  that,  while  he  does  not  dispute,  nay  admits, 
owing  the  cai)ital  of  the  notes  with  interest  from  date  to  maturity,  he 
cannot  be  condemned  to  pay  the  same  to  the  plaintiffs,  who  have  no 
title  to  them  and  that,  under  no  contingency,  can  he  l)e  subjected  to  jmy 
interest  from  maturity,  and,  besides,  attorneys  fees,  under  the  exceji- 
tional  limitations  of  the  case. 

l^he  notes  were  furnished  in  settlement  of  the  [)urchiise  price  of  the* 
half  interest  of  N.  A.  Baumgarden  in  ceitain  real  estate  and  other  prop- 
erty, sold  to  defendant  on  December  31,  1877.  The  notes  bear  that  date 
and  are  payable  one  and  two  years  afterwai-ds^  at  the  Union  National 
Bank  in  this  city. 

On  the  day  of  maturity  of  the  fii-st  note,  the  defendant  went,  with  a 
notary  and  witnesses,  to  the  bank  to  pay  the  same;  on  being  informed 
that  the  notes  had  not  been  left  there  for  collection,  he  deposited  the 
amount  with  the  bank.  Afr-er  a  while,  the  note  not  having  been  pre- 
sented, the  deposit  was  withdrawn.  When  the  second  note  matured, 
a  year  later,  the  defendant  again  pro  ceeed  to  the  same  bank,  ^vith  the 
means  in  hand  to  pay  it,  inquired  for  it,  and  was  told  that  it  had  not 
been  deposited  there  for  collection.  \ 

Several  months  after  the  sale  by  Baumgarden  to  Langles,  viz :  on 
May  21,  1878,  Baumgarden  haying  been  interdicted,  his  wife  was  ap- 
pointed his  curatrix.  In  that  capacity,  previous  to  the  maturity  of  the 
first  note,  viz ;  on  the  30th  December,  1877,  she  brought  suit  against 
Langles,  on  seveml  grounds,  t-o  have  the  sale  annulled.  The  judgment 
rejecting  her  demand  was  affinned  by  this  court,  in  Apiil,  1883.  35 
A.  442. 

Shortly  after,  Langles  published  an  advertisement  calling  on  the  liold- 
ers  of  the  notes  to  pi-oduce  them  and  expressing  his  willingness  to  pay 
them  in  capital  with  interest  to  maturity. 

Prior  to  the  final  decision  of  the  case,  \iz :  April  23,  1879,  Baumgar- 
den died,  leaving  a  widow  and  four  children,  three  of  age  and  one  a 
minor,  the  issue  of  their  marriage. 

His  widow  died  on  February  5,  1882,  leaving  as  her  only  heii*s  the 
same  four  children;  she  left  a  will,  appointing  the  plaintiffs  herein,  her 
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exeeutoTK  and  one  of  them  tutor  of  the  minor,  Lilly,  both  of  whom 
qualified  in  said  capacities. 

The  heirs  of  age  of  N.  A.  Raumgurden  have  lw»en  recofqiized  as  en- 
titled to  three -fourths  of  his  estate  and  were  ordered  to  be  put  in  i)os- 
ttefision. 

An  inventorj^  was  taken  of  the  property  left  by  Mrs.  Raumgardeu. 
It  shows  the  same  to  consist  of  her  half  of  the  property,  once  compos- 
ing the  community  between  her  and  husband,  appraised  at  $31,911  12i; 
the  notes  sued  on  forming  part  thereof,  her  share  therein,  valued  at 
|19,4oO. 

Those  notes  having  been  found  in  a  tin  box  in  the  possession  of  Mrs. ' 
Kaumgarden,  continued  to  be  kept  therein  dei)Osited,  in  a  bank  subject 
to  the  order  of  the  Civil  District  Court,  Division  R,  before  which  her 
succession  had  been  opened. 

They  are  the  notes  sued  on  in  the  present  action  brought  by  the  ex- 
ecutors of  Mrs  Raumgarden,  shortly  after  the  final  decision  of  the  suit 
for  the  nullity  of  the  sale,  April  24,  1883. 

Under  such  a  state  of  facts,  several  questions  present  themselves : 

1.  Was  the  defendant  bound,  at  the  maturity  of  the  notes,  to  have 
made  a  tender  and  deposit  of  the  face  and  interest  to  date,  of  each 
note! 

2.  Was  he  bound  i)revious  to  the  institution  of  this  suit,  on  the 
notes,  to  have  made  a  tender  in  whole  or  in  part  ? 

3.  Is  he  liable  for  interest  from  date  to  payment! 

4.  Is  he  chargeable  with  attorney's  fees  for  the  prosecution  of  the 

«uit. 

I. 

The  suit  to  annul  the  sale,  was  brought  by  Mrs.  Raumgardeu,  as 
curattir,  on  December  3U,  1878,  he/are  the  maturity  of  the  first  note. 
The  petition  and  citation  were  served  on  the  same  day  on  the  defend- 
ant. After  the  death  of  Mrs.  Raumgarden,  the  suit  was  prosecuted  by 
her  executors. 

The  suit  was  e(iuivolent  to  a  formal  notice  by  the  vendor,  to  Laugles, 
that  i>ayment  of  the  notes  would  not  be  received  and  would  be  refused 
if  offered  to  be  made. 

Indeed,  how  could  the  curatrix  have  consistently  received  the  price 
of  a  sale,  the  invalidity  and  nullity  of  which  she  had  alleged  and 
sought  judicially. 

The  law  does  not  require  the  idle  ceremony  of  a  tender,  where  the 
creditor  refuses  payment,  such  refusal  implying  a  waiver  of  it.  27  A. 
111.  Teutonia  Rk.  vs.  Loeb. 
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Neither  does  the  law  make  it  egsential  that  where  a  tender  has  been 
made  or  waived,  the  debtor  should  eousigu  the  amoant  tendered,  or 
which,  without  the  waiver,  would  have  been  tendered.  It  leaves  it 
optional  witli  the  debtor  to  do  so  or  not  at  liis  pleasure.  C.  P.  412  ;  R- 
C.  C,  2167. 

'  The  failui'e  to  make  the  consignment  does  not  defeat  the  benefit  to 
be  derived  from  a  tender,  or  from  one  wliich  has  been  waived.  27  A- 
210.     Alter  vs.  Shepperd. 

When  the  consignment  has  not  taken  place,  the  debtor  continues  to 
be  answerable  for  the  amount  tendered.  It  would  be  no  excuse  to  him 
that  he  has  lost  or  was  robbed  the  amount,  or  that  the  bank  with  which 
he  did  business  and  in  which  the  amount  wa«  on  deposit,  to  his  own 
credit,  has  become  insolvent,  or  the  like. 

When  the  consignment  has  been  legally  made,  the  dedtor  is  exoner- 
ated from  fuither  liability.  The  money  or  property  remaining  on  de- 
posit, at  the  charge  and  risk  of  the  creditor.  Should  it  perish,  or  l>e 
spoiled,  or  its  value  diminished  without  the  fault  of  the  debtor,  the 
loss  would  fall  on  t]te  creditor. 

When  the  tender  has  been  made  or  waived,  it  is  immaterial  wlio  is 
the  custodian  of  the  money  or  the  property,  the  bank  or  the  creditor ; 
as  in  the  case  of  money,  the  bank  would  not  pay  interest  on  it  to  the 
creditor,  provided  in  either  case,  such  money  l>e  forthcoming  on  the  de- 
mand of  the  ci^editor.  The  debtor,  in  either  case,  would  not  be  re- 
sponsible for  int<erest,  between  the  time  the  tender  was  made  or  waived 
and  that  of  the  demand  for  payment. 

The  case  might  be  different  had  the  suit  in  eviction  lieen  brought  by 
a  third  person,  by  no  agency  of  the  vendor,  and  the  latter  being  unable 
to  furnish  security. 

The  law  on  that  subject  and  the  ad^iudications  of  court*  exi>ound- 
ing  it,  find  their  application  in  such  instances,  but  have  no  effect  in 
cases  in  which,  like  the  present  one,  abstention  from  payment  is  the 
direct  consequence  of  the  positive  act  of  the  vendor  himself.  R.  C.  C. 
2559.  The  principle  is,  in  such  cases,  that  the  purchaser,  being  thereby 
authorized  by  the  vendor,  is  justified  in  withholding  the  price  and  is 
not  liable  for  interest  as  long  a«  the  act  continues,  but  is  so  after  the 
danger  of  eviction  has  ceased,  his  title  qiueted  and  he  has  failed  to  pay. 
Potthier,  Vol.  28,  286;  13  L.  338;  1  L.  70. 

II. 

While  it  is  true  that  the  purchaser  cannot  he  charged  with  interest 
from  the  maturity  of  the  notes  and  during  the  continuance  of  the  action 
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to  annul  the  sale,  it  cannot  be  claimed,  with  any  plauBibility,  that  he  is 
not  liable  for  interest  ftoin  the  termination  of  that  suit. 

The  defendant's  theory,  that  tender  and  consignment  cannot  be 
required  from  a  debtor  who  does  not  know  his  creditor,  surely  does  not 
obtain  in  a  case  like  this,  where  he  knew  that  the  notes  belonged  to 
Baomgarden,  or  his  representatives.  The  information  conveyed  him 
on  that  subject  was  complete  in  the  suit  to  annul  the  sale.  The  judg- 
ment in  that  case  by  this  Court  became  final  and  executory  on  the  16th 
of  April,  1883,  when  the  last  judicial  day  expired.  From  that  date 
mast'  the  defendant  again  pay  interest. 

The  half  owned  by  the  succession  of  Mrs.  Baumgarden  could  and 
slionld  have  then  been  paid,  and  not  having  been  acquitted,  the 
eiecators  haxl  a  right  t-o  demand  payment  of  it  judicially.  Amicable 
demand  was  not  denied  and  not  at  issue.  The  defense  nrge<1  shows 
that  it  would  have  been  unnecessai^y. 

As  the  executors  of  Mrs.  Baumgarden  did  not  represent  the  succes- 
non  of  her  husband,  and  as  his  heirs  have  not  joined  them  in  this  suit, 
judgment  could  not  be  rendered  against  defendant  for  the  whole  amount 
of  the  two  notes,  with  interest  even  from  judicial  demand.  Judgment 
could  have  gone  only  for  the  half  of  the  notes  belonging  to  the  succes- 
sion of  Mrs.  Baumgarden,  with  interest  from  the  termination  of  the  suit 
to  annul. 

It  is  no  excuse  for  the  defendant  to  say  that  the  other  half  of  the 
notes  belong  to  the  heii*s  of  N.  A.  Baumgarden.  Three  of  those  heirs 
are  of  age,  the  other  is  a  minor,  represented  by  a  qualified  tutor.  Pay- 
ment of  half  of  the  notes  to  the  plaintiffs  can  in  no  way  affe(*.t  their 
interest  as  co-owners.  The  notes  were,  and  are  still,  under  the  control 
of  the  Civil  District  Court,  Division  B.  That  court  could  have  ordered 
the  executors  to  receive  payment  of  the  half  they  represented,  and  to 
credit  the  notes  accordingly.  Payment  thus  made  and  interest  would 
have  extinguished  half  of  the  debt  and  authorized  a  cancellation  of  the 
mortgage  inscription  pro  ianto  and  thus  have  completely  protected  and 
benefited  the  defendants  to  that  extent  in  every  respect. 

III. 

The  last  question  which  remains  to  be  determined  concerns  the  lia- 
bility of  the  defendant  for  attorney's  fees. 

We  have  settled  that  one-half  of  the  notes  belong  to  the  succession 
of  Mrs.  Baumgarden,  which  is  legally  represented  by  her  executors, 
plaintiffs  herein ;  that  the  defendant  was  in  default  in  not  tendering 
the  amount  due  previous  to  the  institution  of  this  suit  to  that  succes- 
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sion.  The  institution  and  prosecution  of  the  proceeding  to  compel 
payment  became  a  necessity,  brought  on  himself  by  the  defendant. 
Under  the  terms  and  conditions  of  the  sale,  it  was  agreed  that  the  pur- 
chaser would,  in  case  of  suit,  pay  the  fees  of  the  attorney  employed,  at 
the  rate  of  five  per  cent.  For  such  fees  he  is  therefore  liable,  but  only 
on  the  amount  claimed  and  accruing  to  the  succession  of  Mrs.  Baum- 
garden. 

The  district  judge  erred  in  rendering  judgment  for  the  plaintifP  for 
the  whole  amount  of  the  notes,  with  interest  thereon  from  date  to  pay- 
ment, and  attorney's  fees  thereon.  He  should  have  rendered  judgment 
for  one -half  of  the  notes,  with  interest  from  date  to  maturity,  and  from 
the  termination  of  the  suit  to  annul  till  paid,  and  attorney's  fees  on  the 
same.    To  that  extent  the  judgment  should  be  modified. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appe4iled  from 
be  amended  so  as  to  read  as  follows : 

It  is  ordered  and  adjudged  that  the  plaintiff,  the  executors  of  The- 
resa Baumgarden,  recover  from  the  defendant,  J.  J.  Langles  and  for 
her  snccession,  the  following  amounts : 

1.  Seven  thousand  five  hundred  dollars  ($7500),  with  eight  per  cent 
interest  thereon  per  annum  from  the  Slst  of  December,  1877,  to  the  31  st 
of  December,  1878 ;  and  on  the  same  amount  from  the  16th  of  April, 
1883,  till  paid. 

2.  A  similar  ^im  ($7500),  with  similar  interest  from  December  31, 
1877,  to  December  31,  1879,  and  on  a  similar  amount  from  April  16, 
1883,  tiU  paid. 

3.  Five  per  cent  attorney's  fees  on  the  aggregate  of  said  sums  in  cap- 
ital and  interest  at  the  date  of  filing  of  petition  herein. 

It  is  further  ordered  and  decreed  that  the  rights  of  the  heii-s  of  a^e 
and  of  the  minor,  Lilly,  representing  the  succession  of  N.  A.  Baumgar- 
den, be  reserved  for  future  action. 

It  is  further  ordered  that  the  defendant  pay  costs  in  the  lower  court, 
and  the  plaintiffs  and  appellees  those  of  the  appeal  in  this  Court. 

Rehearing  refused. 


No.  8952. 
James  W.  Gahn  vs.  Eliza  Darby,  his  Wife. 

The  wife  Is  bound  to  live  with  her  hnsband  and  to  follow  him  wherever  he  choaes  to  reside* 

C.  C.  Art.  120. 
If,  therefore,  the  hosband  decides  to  change  the  matrimonial  domicile  from  one  place  to 

another,  for  reasons  of  his  own,  the  wife  must  follow  him  to  his  new  abode.    Her  refb- 
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mL  withoat  lawful  CAuae,  will  be  constnied  aa  an  abandonmeiit  within  the  meaniiiic  of 
the  law,  and  will  iiutify  his  demand  for  a  judgment  ordering  her  to  comply  with  hia 
lequest. 

The  facte  that  he  ia  poor,  with  a  acanty  meana  to  supply  her  wanta  and  taatea,  that  he  haa 
an  itaaciUe  temper,  a  cool  and  distant  diapoaition,  haa  treated  her  harahly,  in  conae- 
qoence  of  which  they  had  been  pievionaly  aeparated,  do  not  operate  a  lawful  cause 
for  nvkch  refusal,  when  it  appeara  that  they  had  been  reconciled  and  had  exchanged 
pardon. 

Pending  the  litigation,  the  father  ia  y titled  to  the  legal  cuatody  of  the  child,  nnleaa  atrong 
leaaona  exist  to  the  contrary. 

APPEAL  from  the  Civil  District  Couii:  for  the  Parish  of  Orleans. 
Bightor,  J. 


H,  AT.  Hyams  and  F.  Keman  for  Plaintiff  and  Appellant. 
Egan  dt  McEnery  for  Defendant  and  Api)ellee. 


The  opinion  of  the  court  was  delivered  by 

P<m'h6,  J.  Plaintiff  seeks  to  obtain  a  judgn'ieut  of  separation  from 
bed  and  board  against  his  wife  on  the  ground  of  abandonment,  and 
has  obtained  service  on  her  of  three  reiterated  summonses  prescribe il 
in  such  cases  by  Article  145  of  the  Civil  Code. 

The  defendant  alleges,  in  justification  of  her  refusal  to  follow  her 
husband,  that  since  their  marriage  in  the  year  1877,  in  the  parish  of 
Union,  where  they  resided  until  September,  1882,  he  had  been  guilty  of 
unpardonable  negligence  and  coolness,  and  of  cruel  and  outrageous 
conduct,  towards  her,  to  such  an  extent  as  to  render  their  living 
together  insupportable,  and  that  by  means  of  a  suit  for  separation  from 
bed  and  board  which  he  had  filed  against  her  in  Union  parish,  in 
October,  1882,  he  had  publicly  defamed  her  good  name  and  character. 
Her  answer  concludes  with  a  reconventional  demand  for  separation 
from  him,  predicated  on  her  foregoing  allegations  of  ill  conduct  and 
harsh  treatment  and  defamation.  Both  parties  pray  for  the  legal 
custody,  pending  the  litigation  and  after  final  judgment,  of  a  boy,  bom 
in  July,  1879,  of  their  marriage,  who  has  been  in  the  actual  or  physical 
custody  of  the  mother  since  the  separation  of  the  spouses. 

The  distiict  judge  rejected  plaintiff's  demand  and  dismissed  defend- 
ant's reconventional  demand  as  in  case  of  non-suit.  Both  parties 
have  appealed. 

Our  law  on  the  subject  of  this  litigation  is  very  plain  and  unam- 
biguous and  is  well  settled  in  our  jurispioideuce.  The  question  involved 
is,  therefore,  mainly  a  question  of  fact. 
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The  evidence  is  very  conflicting  and  the  record  contains  a  mass  of 
irrelevant  testimony,  so  that  the  investigation  of  the  case  has  not  been 
free  of  difficulty.  Our  brother  of  the  District  Court  has  not  favored 
us  with  the  reasons  of  his  conclusions.  But,  under  the  pleadings,  his 
judgment  appears,  to  us,  hardly  reconcilable  with  the  evidence  and 
not  responsive  to  the  issue  in  the  case. 

The  only  defense  which  could  defeat  the  husband's  demand,  which 
is  at  this  stage,  for  a  judgment  sentencingAthe  wife  to  comply  with  his 
request  to  join  him  in  the  matrimonial  domicile  which  he  proposed  to 
establish  in  the  city  of  New  Orleans,  in  lieu  of  their  former  domicile 
in  Union  parish,  must  rest  on  proof  on  the  part  of  the  wife,  of  a  lawful 
cause  for  her  refusal  to  ftirther  co-habit  with  her  husband.  Now,  under 
the  pleadings  in  this  case,  such  a  cause  was  alleged  to  be  formed  in  the 
cruel  and  outrageous  conduct  of  the  husband  and  in  the  public  defama- 
tion of  his  wife  by  him,  through  the  ii^jurious  action  for  separation 
which  he  had  filed  against  her  in  Union  parish  and  which  he  is  alleged 
to  have  abandoned  for  the  re^ason  that  he  feared  to  meet  her  on  the 
proof. 

If  the  judge  found  such  facts  from  the  evidence,  that  conclusion 
should  have  prompted  him  to  allow  the  defendant's  reconventinal 
demand,  and  he  would  thus  have  put  an  end  to  the  painful  uncertainty 
and  suspense  which  must  cause  mutual  suffering  and  great  misery  to 
both  spouses  and  which  doubtless  operates  a  denial  of  justice  to  the 
ii\jured  party.  If,  on  the  other  hand,  the  evidence  failed,  in  his  opinion, 
to  support  the  justification  relied  on  by  the  wife,  the  plaintiff  was 
entitled  to  the  first  relief  provided  for  by  law  in  such  cases.  But  his 
judgment  disposes  of  neither  issue. 

A  careful  study  of  the  record  has  led  us  to  the  conclusion  that  the 
defendant  has  failed  to  prove  a  legal  justification  of  her  refusal  to  fol- 
low her  husband  to  the  new  matrimonial  domicile. 

In  default  of  such  justification  she  was  bound  to  live  with  •  her  hus- 
band and  to  follow  him  wherever  he  choose  to  reside  and  this  obligation 
implied  the  duty  to  leave  the  parish  of  Union  and  to  join  her  husband 
in  the  city  of  New  Orleans,  when  he  requested  her  in  January,  1883, 
to  come  to  him  at  the  domicile  which  he  had  established  in  that  city. 
C.  C.  Art.  120;  5  U.  S.  61,  Chretene  vs.  Husband;  1  A.  316,  Neal  vs. 
Husband. 

From  the  record  we  gather  the  following  as  the  main  substantial 
facts  which  bear  on  the  issue  presented  by  the  wife's  alleged  justifica- 
tion to  live  separated  from  her  husband. 
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He  is  shown  to  be  a  man  of  irritable  and  irascible  character,  of  a 
rool  and  distant  disjiosition  and  somewhat  exacting  of  the  duties  and 
regards  which  are  due  t^>  him  by  his  wife.  As  a  consequence  of  such  a 
disposition,  he  was  harsh  and,  perhaps,  indecorous  in  speech,  in  the 
reprimands  which  he  frequently  inflicted  on  his  wife,  and,  on  two 
occasions,  he  became  vei-y  violent  and  abusive  to  her.  Once  he  actually 
attempted  to  beat  and  strike  her,  when  he  was  checked  by  the  presence 
of  her  father ;  and,  on  another  occ^ision  he  pushed  her  away  from  him 
with  violence.  These  ebullitions  of  temper  and  scenes  of  anger  and 
violence  were  followed  by  a  separation  of  the  spouses.  But,  yielding 
to  the  entreaties  of  the  wife's  father  and  of  other  Mends,  the  husband 
consented  to  return  to  her  and  they  were  then  fully  reconciled  and 
remiited.  Hence,  under  the  law,  these  scenes  are  no  longer  a  factor  in 
this  case  and  must  be  eliminated  fi*om  its  discussion.     C.  C  Art.  152. 

'riie  evidence  fails  to  show  the  repetition  of  any  such  scenes  after  the 
reconciliation,  although  the  latter  was  of  short  duration.  The  spouses 
had  then  ceased  to  board  at  a  public  hotel,  where  the  first  separation 
had  taken  place  and  they  had  established  their  home  at  the  house  of 
the  wife's  x>arent8. 

New  and  irritating  causes  soon  affected  the  haimony  of  their  coivju- 
gal  relations  and  interrupted  once  more  the  peace  of  their  lives  together. 

They  weighed  heavily  on  the  mind  of  the  husband,  who  resolved  to 
leave  a  place  in  which  local  influences  combined  to  mar  his  conjugal 
union  and  to  destroy  his  happiness.  He  then  came  to  this  city,  where 
his  wife  refuses  to  follow  him. 

The  record  shows  that  his  reputation  as  a  citizen,  as  a  man  of  honor 
aad  as  a  husband  and  father,  was  good  i]>  the  locality  where  he  lived 
and  where  he  was  known.  He  was  poor  and  plain  in  his  tastes  and 
mode  of  life,  but  he  was  steady  and  industrious,  and  he  supplied  his 
wife  and  child  in  all  their  wants  to  the  full  extent  of  his  means,  which 
were  lunited  to  his  salary  as  a  clerk. 

She  had  been  well  educated,  and  was  accomplished  in  music  and  she 
loved  the  prominence  which  that  circumstance  brought  to  her.  Her 
tastes  were  ambitious,  and  they  engendered  wants  and  aspirations 
which  would  have  required  extensive  means  for  their  gratification. 
His  means  were  inadequate  to  fill  the  measure.  Hence  flowed  disap- 
pointment, discontent,  quarrels  and  consequent  coolness. 

But  the  law  affords  no  remedy  for  such  troubles,  which  must  be  met 
and  overcome  by  the  spouses  themselves,  through  a  spirit  of  mutual 
forbearance  and  of  affectionate  resignation  characteristic  of  all  lasting 
unions,  whethef  of  matrimony  or  of  friendship. 
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The  law  lends  ite  power  only  in  extreiiie  caneR,  only  to  the  injured 
party  and  only  in  InstanceH  of  grievouB  wrongs  and  of  unbearable 
oppression. 

Our  law  looks  with  gi*eat  favor  on  marriage  and  gives  no  encourage- 
ment to  divorces  and  separation,  which  should  be  resorted  to  when  all 
endeavors  to  secure  harmony  and  peace  in  the  married  life  have  failed 
on  the  part  of  the  injured  spouse,  "who  is  fi^ee  of  wrong  on  his  or  her 
part. 

The  defendant  further  relies  for  justification,  and  for  relief  on  the 
attack  made  on  her  good  name  and  character  by  her  husband  by  means 
of  an  injurious  and  defamatory  action  alleged  ?t<>  liave  been  brought 
against  her  by  him. 

But  she  has  failed  to  introduce  in  evidence  the  record  of  that  suit, 
and  that  allegation  stands  also  without  support  in  the  record. 

Some  allusions  are  made  by  several  witnesses  to  such  a  proceeding, 
but  in  the  absence  of  the  only  legal  proof  of  such  a  suit,  if  it  was  ever 
tiled  at  all,  the  Court  must  ignore  everything  connected  therewith. 
Hence,  this  allegation  must  also  share  the  fat«  of  other  means  of  justi- 
fication invoked  by  the  defendant. 

The  record  therefore  presents  the  bare  question  of  the  ^vife's  obliga- 
tion to  follow  her  husband  to  the  new  matrimonial  domicile  which  be 
had  the  right  to  establish,  and  of  her  refusal,  without  lawful  cause,  to 
comply  with  his  request.  He  is  therefore  entitled  to  the  judgment  con- 
templated in  article  145  of  our  Code.  And  as  the  record  shows  no 
strong  reasons  against  his  claim  for  the  legal  custody  of  the  child,  he  is 
likewise  entitled  to  that  relief  under  the  jjro visions  of  article  146,  Civil 
Code. 

The  judgment  of  the  lower  court,  in  so  far  as  it  rejects  plaintiff's 
demand,  is  therefore  reversed.  And  it  is  now  ordered  and  decreed  that 
plaintiff  do  have  and  recover  judgment  against  the  defendant,  sen- 
tencing her  to  join  him  in  the  matrimonial  domicile  established  by  him 
in  New  Orleans;  and  allowing  to  plaintiff,  pending  this  litigation,  the 
legal  custody  of  the  child,  Willie  A.  Giihn,  issue  of  his  marriage  with 
defendant;  and  it  is  ordered  that  this  cause  be  remanded  to  the  lower 
court,  to  be  further  proceeded  with  according  to  law ;  and  that  the 
judgment  of  the  court-  a  qud,  in  so  far  as  it  dismisses  defendant's  recon- 
ventional  demand,  as  in  case  of  non-suit,  be  afSnned,  costi*  of  this 
appeal  to  be  paid  by  the  defendant,  those  of  the  lower  court  to  abide 
the  final  decision  of  the  cause. 
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No.  8957.  |iag| 

('IIARLE^5  Prager  vs.  V.  Micas  &  Co. 

PkintiffobtaiBod  a  respite  from  his  creditors  ander  the  iosolrent  laws  of  the  State.  In  his 
flchedale  he  reported  certain  notes  as  owing  one  V.  M..  on  whom  the  usual  notices  were 
serred,  hot  who  did  not  attend  the  meeting  of  the  creditors  or  participate  in  the  pro- 
ceedings. Y.  M.  &  Co.  had  sued  the  plaintiff—the  insolvent  debtor—on  the  notes  before 
the  District  Coart  of  New  Orleans,  before  the  respite  was  applied  for,  but  after  the 
same  was  granted  withdrew  the  suit  and  instituted  attachment  proceedings  on  the  notes 
in  the  State  of  Miasissippi. 

The  notea,  thongh  execated  in  favor  of  V.  M.,  purported  to  have  been  tranaferred  to  Y.  M. 
&  Co..  a  firm  uf  which  he  was  a  member.  Judgment  was  rendered  by  default  against 
pbiintiff— the  debtor— in  the  State  of  Mississippi,  and  immovable  property  in  that  State, 
which  was  included  in  the  schedule  of  the  insolvent,  was  seiKod  thereunder  and  adver-  ■ 
tised  for  sale.    The  parties  all  resided  in  New  Orleans 

HM,  thait  an  injunction  against  the  sale  properly  issued  from  the  District  Court  of  New 
Orleans,  and  was  properly  perpetuated. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaus. 
Lazarus,  J. 


B,  a  Elliott  for  Plaintiff  and  Appellee. 

ir.  8.  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  applied  under  the  State  insolvent  laws  for  a 
respite,  and  after  a  meeting  of  ^his  creditors  and  said  proceedings  had, 
a  judgment  was  rendered  granting  the  respite  prayed  for.  Subse- 
quently to  the  rendition  of  such  judgment,  the  defendants,  who  had 
instituted  suit  against  the  plaintiff  on  certain  promissory  notes  before 
the  Civil  District  Court  of  New  Orleans  prior  to  the  proceeding  for  the 
respite  was  commenced,  withdrew  the  suit,  and  proceeding  to  Hancock 
county,  Mississippi,  sued  out  an  attachment  against  the  plaintiff  on  the 
notes  in  question  and  caused  certain  immovable  property  in  that  county 
to  be  seized  thereunder,  and  finally  obtained  judgment  upon  their 
demand,  which  they  were  proceeding  to  execute  by  the  sale  of  the 
property  attached.  Thereupon  the  plaintiff  applied  for  and  obtained 
an  iig unction  against  the  said  proceedings  of  the  defendants,  which 
iiyuQction  was  upon  trial  perpetuated,  and  it  is  from  this  judgment 
perpetuating  the  injunction  that  this  appeal  is  taken  by  Micas  &  Co., 
the  attaching  creditors  and  the  defendants  herein.  I 

The  grounds  of  the  injunction  were,  substantially,  that  plaintiff,  the  ' 

debtor,  had  made  a  surrender  under  the  insolvent  laws  of  this  State  ! 

and  applied  for  a  respite,  that  the  property  attached  was  included  in  I 
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his  schedule  and  the  notes  in  question  duly  phwe  I  thereon,  and  the 
proper  notices  given  of  the  respite  proceedings,  ai:(l  a  judgment  ren- 
dered gi*an ting  the  respite,  and  that  the  defendants  .vere  therefore  pre- 
cluded from  taking  any  separate  action  against  hini  i»r  his  property. 

To  this  action  several  defenses  were  urged,  but  tli«'  only  ones  insisted 
on  before  this  Court  are  briefly  that  they,  defendaii  s,  were  not  placed 
on  the  schedule  as  creditors;  that  V.  Micas,  one  of  tlieir  firm,  alone  had 
been  placed  on  said  schedule  for  a  certain  sum;  that  they.  Micas  &  Co., 
had  acquired  the  debt  in  question  from  V.  Micas,  and  that  he,  said 
Micas,  had  t^iken  no  ])art  in  the  respite  proceedin.i^s. 

No  question  is  raised  as  to  the  identity  of  the  debt  reported  in  the 
schedule  as  the  "V.  Mic4iS  notes,"  and  the  one  pro<'eeded  on  by  attach- 
ment in  Mississippi.  They  are  the  same.  It  also  apx>ears  fi*om  the 
pleadings  and  evidence  that  the  notes  were  exi'cuted  in  favor  of  V. 
Micas,  and  subsequently  purport  to  have  been  acquired  from  him  by 
the  firm  to  which  he  belonged. 

It  is  also  shown  that,  besides  including  the  notes  and  theii*  amount  in 
the  schedule  as  the  V.  Micas  notes,  notice  of  the  surrender  and  the 
meeting  of  the  creditors  was  duly  served  on  V.  Micas,  the  original  cred- 
itor, and  Micas  &  Co.  were  also  notified  of  the  judgment  of  the  court 
granting  the  respite.     All  the  parties  are  i-esideiits  of  this  city. 

We  fail  to  find  in  the  respite  proceedings  and  in  the  alleged  omis- 
sions and  irregularities  charged,  any  attempt  at  concealment  or  fraud, 
or  in  short  anything  that  would  cast  the  slightest  imputation  on  the 
entire  good  faith  of  the  debtor.  The  objections  of  the  defendants  are 
purely  technical.  There  was  a  subr»tantial  coui[»liance  with  the  law  in 
all  material  respects.  The  main  objects  of  its  requirements  are  that 
the  assets  and  debts  shall  be  faithfully  reported  in  the  schedule  and  the 
creditors  notified,  and  notified  in  such  manner  as  not  to  be  left  in  igno- 
rance of  the  proceedings.  Tliese  objects  were  fully  subserved.  The 
debt  was  accurately  reported  and  in  such  way  as  not  to  leave  room  for 
mistake.  The  party  wath  whom  the  debt  was  originally  contracted 
was  personally  notified.  The  other  member  of  the  firm  of  V.  Micas  & 
Co.  was  shown  to  be  the  book-keeper  or  employee  of  Micas  at  the  time 
the  notes  were  executed,  and  to  have  been  continuously  associated  in 
business  with  him  in  some  capacity  from  that  date  to  the  8er\dce  of  the 
notice.  Besides,  both  members  of  this  alleged  finn  must  have  known 
of  these  proceedings  on  the  part  of  their  debtor.  Micas,  as  stated,  was 
personally  served  with  notice,  and  the  fact  of  the  discontinuance  of 
their  suit  pending  before  the  Civil  District  Court  of  this  city  and  the 
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attachment  suit  instituted  in  Mississippi  under  the  personal  direction 
of  the  other  partner  innuediately  after  the  judgment  granting  the 
respite,  shows  tliat  both  members  of  the  partnership  were  fully  apprised 
of  the  procei  dings.  This  was  sufficient.  Foui*chy  vs.  Bayley  &  Pond, 
33  A.  778^  Andt  is..n  vs.  His  Creditors,  33  A.  1155. 

We  see  no  re*i8*<vji  to  <listurb  the  judgment  of  the  lower  court,  which 
is  therefore  affirmed,  with    o^U. 


Xo.  fH)J<i. 
Cabolina  M.  Sell!-  i.kk  vs.  The  Nkw  Orleans  City  Rai   .     •  t>  Co. 

The  principles  tmn  r  .  <'(!  in  tlie  decision  of  FAii*ex  vs.  Bame  defendant,  ara  applied  in  tbia 

caM. 
The  authority  ot  a  tutrix  to  sell  movablea  of  minor  ward,  nndor  administration.  iiuMt  be 

exercised  under  judicial  anthorization  and  at  public  sale,  Articles  338  and  ^'^l.  Itiv.  C. 

C    beini:  construed  together. 

APPEAL  from  the  Civil   District  Court  for  the  Parish  of  Orieans. 
Manroey  J. 


Charles  8,  Rice  for  Plaintiff  and  Appellee. 

Braughuy   Buck  d'  IHnkeUpiel  and   W,  O.  Hart,  for  Defendant  and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  cause  of  action  herein  is  identical  with  that  pre- 
sented in  the  case  of  Mrs.  ().  A.  Fairex  vs.  the  same  defendant. 

The  principles  announced  by  us  in  the  decision  of  the  last  mentioned 
case,  are  accepted  by  all  parties  as  correct  and  as  applicable  here. 

The  only  distinction  urged  between  the  cases,  is  that  in  the  instant 
case,  the  transfers  complained  of  were  made  during  the  minority  of  the 
present  plaintiff,  and  that  Mrs.  Schiller,  in  her  capacity  a«  tutrix,  had 
the  right  to  make  them.  This  pretention  is  based  on  Article  338,  Rev. 
C.  C;  but  it  is  obvious  that  this  article  must  be  construed  with  Article 
341 ;  and  from  the  two  it  is  clearly  apparent  that  the  tutrix  can  sell 
neither  the  movables  nor  immovables  of  her  ward,  except  under  judicial 
authorization. 

Complaint  is  also  made  that  the  value  of  the  stock  recovered  should 
be  assessed  according  to  the  market  price  at  the  date  of  its  illegal 
transfer ;  whereas,  in  the  Fairex  case,  the  judgment  affirmed,  allowed 
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itM  value  at  the  date  when,  by  the  tenninatioii  of  the  tutorship  and  the 
annulment  of  the  wido\v'«  usufruct,  plaintiff  acquired  the  right  to  enter 
into  possession  of  her  stock.  In  the  eye  of  the  law  and  as  regards  tlie 
defendant,  plain tiif  remained  the  owner  of  the  stock  and  was  entitled 
to  the  increment  in  its  value  at  least  to  the  date  mentioned. 

The  judgment  appealed  from  in  this  case  does  not  conform  to  these 
views,  and  must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  below,  it  is  now 
ordered,  adjudged  and  decreed  that  plaintiff,  Carolina  Mathilda  Schil- 
ler, do  have  and  recover  judgment  against  the  New  Orleans  City  I^iil- 
road  Company,  defendant,  decreeing  said  plaintiff  to  be  the  owner  of 
eleven  and  one-thinl  shares  of  the  cajntal  stock  of  said  company,  witli 
the  dividends  declared  thereon  since  the  twenty -eighth  day  of  January, 
1871,  and,  in  default  of  issuance  of  said  certificate,  then  she  do  have 
judgment  for  the  value  thereof,  to-wit,  $1269  .*}3i,  with  the  dividends 
thereof,  of  one  and  a  half  per  cent  on  March  25,  June  24,  September 
30,  and  December  30,  1881  j  March  17,  June  16,  1882  respectively,  and 
any  other  dividends  subsequently  declared  ;  defendant  to  pay  cost**  of 
the  lower  court,  and  plaintiff  and  appellee  to  pay  cost^^  of  this  a]>pe4il. 


No.  8647. 
Martin  Dinsee  6l  Co.  vs.  A.  Norden  &  Co.     , 

In  an  action  for  damagea,  alleged  to  have  been  suffered  finom  the  pablication  of  a  libel,  where 
the  published  matter  appears  not  to  be  a  libel,  but  a  privileged  conimnnieation,  no  dam- 
ages can  be  awarded. 

Merrick,  Foster  &  Merrick,  for  Plaintiffs  and  Appellants. 

Fnder  the  general  Unie  in  an  action  of  libel  the  defendant  canot  give  in  evidence,  by  way  of 
Justification,  facts  tending  to  show  that  the  words  were  privileged  communications* 
The  special  defense  should  be  pleaded .     10  A..  231.    28  A.,  339. 

A  party  who  has  published  a  libel,  after  being  informed  of  itsfaUity,  oannet  defend  himself 
under  the  plea  that  the  libel  was  a  privileged  communication.  The  law  does  not  favor 
the  circmlatiou  of  lies  and  slanders,  nor  grant  sn  immunity  to  any  one  for  so  doinj^. 
Odgers  on  Slander,  marginal,  page  199.  C.  C,  S315,  2316. 

**A11  persons  concerned  in  the  publication  are  guilty  to  the  same  extent."  Cade  va.  Bedditt. 
15  A.,  493. 

E,  W,  Huntington  and  H.  L,  Ihifmir,  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  wa«  delivered  by 

Manning,  J.     The  plaintiffs  are  commission  merchants  of  Mobile, 
and  bring  this  suit  to  recover  lifty  thousand  dollai-s  as  damages  siif- 
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fered  by  a  libel,  alleged  to  have  been  published  by  the  defendants,  which 
ruined  the  plaintiffs^  credit  and  destroyed  their  business.  The  defend- 
ants pleaded  the  general  issue  alone. 

The  libel  is  a  private  letter  written  from  Mobile  to  A.  Norden  &  Co. 
of  this  city  of  date  Septeml)er  29,  1880,  and  one  of  the  latter  fimi  to 
Morton,  Bliss  &  Co.  of  New  York,  dated  October  15,  1880,  as  follows : 

"M.  D.  &  Co.,  are  people  of  no  standing  or  ^jredit  whatsoever. 
y either  hare  they  any  means.  Up  to  last  July  and  August,  they  were 
dealers  in  chielens,  eggSj  et^*.  S^ince  that  time  they  have  been  buying 
cotton  quite  freely,  to  the  general  astonishment  of  the  community,  and 
to  the  great  satisfaction  of  our  factors,  who  obtained  about  an  i  ad- 
vance more  from  them  than  anybody  else ;  only  one  bank  takes  their 
exchange ;  none  of  the  others  want  to  have  anything  to  do  witli  them. 
Under  these  circumstances,  of  course  we  cancelled  the  purchase,  giv- 
ing as  our  reason  the  above  report,  and  telling  them  that  we  could 
never  touch  their  bills  again  unless  they  wrote  tut  a  letter  stating  their 
meansy  and  which  we  wovld /aricard  to  your  good  selves,  subject  to  your 
approval.  They  were  furious  ENOirciH,  but  up  to  now  we  never  re- 
ceived that  promised  letter !  '^ 

The  language  used  in  the  letter  to  A.  Norden  &  Co.  from  Mobile  is 
substantially  the  same  as  that  used  by  Norden  to  his  New  York  corres- 
pondent*, from  which  latter  this  extract  is  taken. 

Wemecke  of  the  Norden  finn  told  Yuille,  an  exchange  broker  of  this 
city,  of  the  contents  of  this  letter,  and  Yuille  told  CucuUu  another 
broker.  Thos.  P.  Miller  &  Co.  of  Mobite  learned  of  it,  and  it  said  so 
did  Morton,  Rose  &  Co.  of  London,  the  branch  house  of  Morton,  Bliss 
&  Co. 

There  was  much  learned  discusion  at  the  bar,  as  there  is  in  the  briefs, 
of  the  legal  principles  which  it  is  said  enter  into  this  case.  It  is  de- 
nied that  justification  can  be  heard  unless  it  is  specially  pleaded,  and 
that  all  evidence  tending  to  support,  that  plea  must  be  excluded  where 
the  defense  is  the  general  issue  alone — and  that  the  lower  court,  in 
sustaining  the  defense,  that  the  libellous  words  were  a  privileged  com- 
munication, went  beyond  the  pleadings. 

We  do  not  find  it  necessary  to  enter  into  these  discussions,  much  less 
to  follow  the  plaintiff's  counsel  in  his  earnest  presentation  of  the  enor- 
mity of  the  defendants^  offense  in  stigmatizing  the  plaintiffs  as  quon- 
dam '*  chicken-peddlers."  No  business  man,  and  no  sensible  man  in 
any  sphere  of  life,  would  refuse  to  entrust  his  business  to  a  man  of  afr'airs 
of  credit  and  character,  because  his  occupation  had  once  been  humble. 
It  is  the  boast  of  our  country  that  of  all  the  world,  it  contains  the 


Digitized  by  VjOOQIC 


80  SUPREME  COURT  OF  LOUISIANA. 


Dunsee  &  Co.  vs.  Norden  &.  Co. 


largest  proportion  of  men,  who  from  insignificant  beginnings  have  risen 
to  wealth,  consideration,  and  honor  by  force  of  character,  and  by  rec- 
titude in  dealing.  Good  credit  and  high  character,  won  by  right  deal- 
ing and  unblemished  honorable  conduct,  cannot  be  lost  by  sneers  at 
one's  origin,  or  reminders  of  one's  former  lowly  occupation.  The  lofty 
rebuke  of  Lord  Thurlow  to  the  Duke  of  Grafton,  who  taunted  him  in 
the  House  of  Lords  with  his  humble  origin,  does  but  give  voice  to  a 
sentiment  aA  universal  as  it  is  commendable ; — '^  I  can  say  that  as  a 
peer  of  parliament,  as  Speaker  of  this  House,  as  Keeper  of  the  Great 
Seal,  as  Guardian  of  His  Ma^jesty's  conscience,  as  Lord  High  Chancel- 
lor of  England,  nay  even  in  that  character  alone  in  which  the  noble 
Duke  would  think  it  an  affront  to  be  considered — a*  a  man — I  am  at 
this  moment  as  respectable — I  beg  leave  to  add  I  am  at  this  moment  a« 
respected — as  the  proudest  peer  I  now  look  down  upon." 

The  plaintiffs'  own  witnesses  repel  the  idea  that  the  business  in  which 
they  were  said  to  have  lieen  formerly  engaged  would  have  any  effect  on 
their  credit,  ('ucullu,  replying  to  the  direct  question  of  that  tenor, 
says,  "  no,  if  a  man  has  a  good  character,  his  bill  would  be  just  as  good, 
even  if  he  had  formerly  engaged  in  that  business,"  and  that  so  far  as  he 
could  judge  the  utterance  of  the  contents  of  the  letter  had  not  dam- 
aged the  plaintiffs'  credit.  Yuille's  impi-ession  of  it  was  that  the  state- 
ments in  the  letter  were  rather  derogatory  but  not  serious,  and  being 
questioned  what  would  have  been  the  effect  of  these  statements  upon 
the  commercial  standing  of  the  plaintiff's,  answered,  "the  truth  would 
have  been  looked  into,"  and  whatever  was  wrong  would  have  been 
corrected.  The  testimony  of  the  plaintiffs  themselves  fails  to  impress 
us  with  the  conviction  that  they  suffered  in  any  other  way  than  delay 
in  getting  their  authority  to  draw  confiiiued,  which  however  annoying, 
could  have  a  temporally  effect  only,  for  so  soon  as  it  was  seen  that  their 
bills  were  uuiformily  paid,  confidence  would  be  restored.  It  would  re- 
quire testimony  of  the  strongest  kind  to  convince  us  that  a  firm  having 
the  business  the  plaintiffs  allege,  ha<i  lost  it  because  a  single  letter  from 
some  obscure  person  had  cast  the  aspersions  upon  them  charged  aA  a 
libel  in  this  case,  and  we  certainly  do  not  find  in  this  record  evidence 
either  of  the  kind  or  weight  requisite  to  wan*ant  a  judgment  in  the 
plaintiff^'  favor. 

Judgment  afftrmed. 

Rehearing  refused. 
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No.  8993.  '  46    *8 

The  State  of  Loi'isiana  vs.  E.  I).  Chevalliek.  ^  '^ 

TmtiBioD"  offered  to  show  that  the  deceased  was  not  in  the  habit  uf  carrying  deadl>  wea- 
pons, is  irreleraiit,  in  a  prosecution  for  mnrder,  where  the  defense  is  self  d^fenne. 

Tlist  the  deceased  had  large  and  influential  family  connections  and  friends ;  that  the  life  of 
theaccu84'd,  after  the  killing  and  before  his  bond  was  forfeited,  was  threatened  by  rela- 
tives of  the  deceased,  is  irrelevant  testimony  to  rebnt  the  presumption  of  guilt  claimed 
to  result  from  the  forfeiture  of  the  bond  and  flight  from  justice 

The  State  han  a  right  to  reexamine  a  witness,  before  his  leaving  his  seat,  touching  a  matter 
testified  t4)  by  him  on  cross-cYamination. 

Testimony  to  establish  th^t  threats  were  made,  is  inadmissible,  where  it  is  not  ofiered  also 
10  prove  that  they  were  communicated  to  the  accused. 

The  testimony  of  witnesses,  not  yet  heard,  cannot  be  impeached.  An  att-empt  to  do  so.  is 
premature. 

Evidence  is  admissible  to  show  the  condition  of  the  weapon  of  the  deceased,  when  found. 

The  trial  judlge,  at  the  request  of  the  jury  and  in  the  presence  of  the  accused  and  his  coun- 
sel and  where  no  objection  is  made,  has  a  clear  right  to  instruct  the  Jury  aa  to  the  differ- 
ent verdicts  which  they  can  render. 

The  bill  uf  Ckceptions  taken  after  the  Jury  had  retired  from  the  box  and  which  does  not  show 
the  ground  upon  which  it  is  baaed,  is  not  entitled  to  notice. 

The  trial  judge  is  right  in  refusing  to  charge  the  Jury,  that  ''where  a  witness,  credible  and 
"  of  good  character  swears  affirmatively  to  the  existence  of  a  fact ;  that  they  heard  and 
'  Mw  things,  that  the  testimony  of  witnesses  as  thus  swear  affirmatively  is  entitled  to 
"  more  weight  than  the  testimony  of  witnesses  of  good  character  and  credible  who  swear 
"  negatively  that  they  did  not  see  or  hear."  The  charge,  as  asked,  was  too  broad  and 
lacked  precision.  Evidence  of  a  negative  nature,  may,  under  particular  circumstances, 
not  only  be  equal,  but  superior,  to  xtositive  evidence.  Also,  where  a  negative  depends 
on  the  establishment  of  an  opposite  fact,  such  as  an  oHbi  for  instance. 

Where  the  judge  was  requested  to  charge  the  jury  in  writing  and  has  done  so,  and  where  he 
is  sabsequently  asked  to  give  a  special  charge  and  ex proKses  a  readiness  to  give  the  same 
orally,  or  in  writing,  and  it  appears  that  counsel  are  willing  that  he  shouM  give  the  same 
oraUy  and  he  does  so,  there  is  no  occasion  to  complain  that  the  same  was  not  given  in  writing. 

The  ruling  in  35  A.  535  and  cases  there  cited,  was  made  under  quite  a  different  state  of  facts. 

Testimony  cannot  be  received  to  impeach  the  testimony  of  witnesses,  who  did  not  swear  to 
a  particular  fact,  which  he  declared  not  to  remember. 

A  continuance  should  not  bo  granted  and  is  properly  refused  on  the  ground  of  the  absence 
of  a  witness,  where  legal  steps  have  not  been  taken  and  due  diligence  used  to  secure 
him  and  when  the  case  was  fixed  by  consent,  without  any  reserve  of  rights;  the  more 
so,  where  the  evidence,  if  offered,  would  not  be  admissible.  It  is  only  where  the  exer- 
cise of  the  legal  discretion  was  arbitmry  and  oppressive,  that  the  appellate  court  will 
interfere,  and  then,  provided  the  refusal  has  worked  a  manifest  iivjnry. 

Special  charges  are  properly  refused  where  they  are  substantially  covered  by  the  general 
charge,  or  other  charges,  already  given. 

Hearsay  evidence,  not  part  of  the  re»  gesio'  offered  to  show  uucoromunicated  threats  is  ille- 
gal and  was  properly  excluded. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Catahoula. 
EUim,  J. 


'J.  C.  Egan,  Attorney  General  for  the  Stfite,  Appellee. 
Boatner  &  Boatner  for  Defendant  and  Appellant. 


'Hie  opinion  of  the  Court  was  delivered  by 

Bermcdez,  C.  J.  The  defendant  was  indicted  and  tried  for  murder. 
Oil  a  conviction  of  manslaughter,  he  was  sentenced  t^)  ten  years  at  hard 
labor.    He  appeals  from  the  verdict  and  judgment. 
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The  record  contains  twenty -two  bills  of  exceptions ;  four,  taken  by 
the  State  and  eighteen,  by  the  accused. 

It  is  needless  to  consider  the  first  four,  a«  the  State  asks  an  affirm- 
ance of  the  judgment  appealed  irom. 

I. 

The  first  of  the  other  bills  was  taken  to  the  refusal  of  the  trial  judge 
to  allow  evidence  to  show  that  the  deceased  was  not  in  the  habit  of 
carrying  pistols,  or  other  arms. 

The  testimony  was  <learly  irrelevant,  particularly  when  it  is  con- 
sidered that  its  object  was,  as  intimated  at  the  time  it  was  oftercMi,  to 
establish  a  case  of  self-defense. 

II. 

The  second  bill  is  to  the  refusal  of  the  judge  t.o  permit  evidence  to  be 
heard  to  prove  "that  the  deceased  had  large  and  influential  family  con- 
nections and  friends,  that  the  life  of  accused  after  the  killing  of  deceased 
and  before  his  bond  was  foi-feited  was  threatened  by  relatives  of  the 
de<*,eased."  The  object  for  which  the  testimony  was  offered,  was  8tate>d 
to  be,  to  rebut  the  presumption  of  guilt  claimed  to  result  from  the  for- 
feiture of  the  bond  and  the  flight  from  justice. 

The  evidence  was  irrelevant.  If  admitted,  it  could  not  have  justified 
the  forfeiture  of  the  bond  and  the  flight  ft-om  justice,  or  rebutted  the 
presumption  mentioned. 

The  district  judge  says  that  he  permitt<*d  the  accused  to  show,  aftor 
the  flight  had  been  proved,  any  fact  explaining  why  he  had  fled  and 
that  after  thus  ruling,  no  questicm  was  put  to  the  witness. 

III. 

The  third  bill  is  to  the  iiiling  of  the  district  judge  permitting  the 
State  to  examine  a  witness,  after  cross-examination  had  been  closed 
by  the  accused. 

It  is  difficult  to  realize  what  the  objections  were.  They  seem  to  be 
that  the  State  had  already  dismissed  the  witness  and  that  after  such 
dismissal,  the  State  <rould  examine  him  no  further. 

The  bill  does  not  show  that  the  witness  had  been  dismissed.  It 
avers  that  •he  had  not  left  his  seat,  when  the  State  offered  to  ftirther 
examine  him. 

The  State  had  a  clear  right  to  re-examine  him,  as  was  proposed  to  be 
done,  touching  ^' shade  trees''"  which  had  been  testifled  to  by  him,  on 
the  cross-examination  by  counsel  for  the  accused  and  which,  after  all, 
it  does  not  ai)pear  was  a  matter  of  any  signiflcance. 
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T\\e  fourth  bill  \»  to  the  refusal  of  the  judge  to  allow  a  queHtion  to  be 
answered,  the  object  of  whicli  was  to  sliow  that  on  the  Sunday  iiioni- 
ing  preceding  the  homicide  t!ie  decease<l  liad  made  threats  against  the 
life  of  the  accused. 

The  testimony  was,  proiH»rly,  not  allowed.  It  should  have  lieeii 
offered  also  to  prove  that  the  thi-eats  thus  made  had  been  communi<'a- 
ted  to  the  accused.  It  is  not  pretended  that  it  was  offered  for  that 
puq>08e  also. 

The  district  judge  states  that  he  afterwards  ruled  that  communicated 
threats  could  l>e  received  in  evidence. 

V. 
The  fifth  bill  is  to  the  refusal  of  the  district  judge  of  permitting 
State  witnesses  to  be  questioned  on  cross-examination,  for  the  purpose 
of  iin])eaching  the  testimony  of  other  State  witnesses  not  yet  heard. 
The  complaint  has  no  merit.  Witnesses  who  have  not  as  yet  been 
Kwom  and  testified,  cannot  be  impeached.  The  attaek  is  premature. 
Waterman's  Dig.  p.  657,  No.  12(i. 

VI. 

The  sixth  bill  is  to  the  ruling  of  the  judge  permitting  the  State  to 
offer  evidence  t-o  show  the  condition  of  the  pistol  of  the  deceased  when 
found  and  that  it  could  not  have  been  snapped. 

It  was  i)erfect]y  legitimate  for  the  State  to  establish  such  state  of 
facts,  particularly  in  a  case  where  the  defense  was  self-defense. 

Vli. 

The  seventh  bill  is  to  a  charge  given  by  the  judge  to  the  jury,  who, 
after  retiring  and  being  out  all  night  had  retnnied  into  court,  asking 
for  instructions  as  to  the  different  verdicts  they  could  render. 

The  charge  given  by  the  Court  is  embodied  in  the  bill.  It  appears 
to  be  legal  and  fair  and  to  have  been  given,  after  the  judge  had  asked, 
whether  there  was  any  objection  to  his  charging  the  juiy  as  requested 
and  no  ohjection  being  made. 

The  objection  was  made  aftei-  the  jury  had  returned  from  their  seat« 

though  not  from  the  room.    The  bill  does  not  state  the  grounds  upon 

which  the  objection  i*ests.     It  should   have  done  and   is,  therefore, 

hardly  entitled  to  notice. 

Vlll. 

The  eighth  bill  is  t<>  the  refusal  of  the  district  judge  to  charge  the 
jury:  "That  where  a  witness,  credible  and  of  good  chai*acter,  swears 
affiniiatively  to  the  exist-ence  of  a  fa<^t,  that  they  heard  and  saw^  things, 
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that  the  testimony  of  witnesses  who  thus  swear  affirmatively  is  entitled 
to  more  weight  than  the  testimony  of  witnesses  of  good  charact^^r  and 
credible,  who  swear  negatively,  that  they  did  not  see  or  hear."    ^ 

The  charged,  as  asked,  was  too  broad  and  lacked  precision. 

The  rule  is  that :  when  one  witness  swears  positively  that  he  saw  or 
heard  a  fact,  and  another,  who  wa«  present,  merely  swears  that  he  did 
not  see  or  hear  it,  and  the  witnesses  were  equally  faith- worthy,  the 
general  principles  would,  in  ordinary  cases,  create  a  preponderance  in 
favor  of  the  affimiative,  where  the  position  can  be  reconciled  with  tlie 
negative,  without  violence  and  constraint. 

Evidence  of  a  negative  nature,  may,  under  particulai'  cii'cumstances, 
not  only  be  equal  but  superior  to  positive  evidence.  This  must  always 
depend  upon  the  question :  Whether  the  negative  testimony  cAn  be 
attributed  to  inattention,  error,  or  defect  of  memory-  and  whether  the 
witnesses  had  equal  means  and  opportunities  for  ascertaining  the  facts 
to  which  they  testify  and  exercised  the  same  f 

Suppose  six  persons,  whose  sense  of  hearing  is  excellent  and  who 
are,  otherwise,  equally  competent,  were  placed  in  a  room  and  told  to 
watch  whether  the  clock  found  in  it  strikes,  or  not,  the  hour ;  that 
faithful  to  their  instructions,  they  had  so  watched  when  the  large  hand 
passed  over  twelve  and  had  so  continued  watt^hing  for  five  minut-es  or 
more  and  that  when  interrogated,  two  were  to  swear  that  the  c^lock 
had  struck  and  four  that  it  had  not,  it  is  manifest  that  it  could  not  be 
claimed  that  the  preponderance  should  be  in  favor  of  the  testinumy  of 
the  affirming  witnesses. 

The  principle  is  further  inapplicable,  where  a  negative  dei>ends  on 
the  establishment  of  an  opposite  fact,  such  a*  an  aliM  for  instance. 
Starktej  vol.  1,  sec.  82,  p.  516. 

It  has  been  often  held  that  it  is  not  true,  as  a  matter  of  law,  that 
negative  e\4dence  may  not  be  sufficient  to  overbalance  positive  testi- 
mony.   98  Mass.  381 ;   18  111.  266 ;   8  Jones,  N.  C.  308. 

In  such  cases,  the  jury  or  judge  have  to  weigh,  consider  and  decide 
for  themselves  somewhat  regardless  of  general  rules. 

In  the  present  case,  it  is  clear  that  the  district  judge  properly 
declined  to  give  the  special  charge  asked,  as  he  was  not  bound  to  add 
to  or  take  ft-om  the  same.  He,  however,  stated  to  the  jury,  without 
any  objection  being  made,  that  they  were  the  judges  of  the  law  and  facts, 
as  to  innocence  or  guilt  of  the  accused,  virtually  telling  them  that  the 
weight  which  wa«  to  be  given  to  conflicting  testimony,  had  to  be 
attached  by  them. 
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IX. 

Tlie  mnth  bill  is  taken  to  a  charge  given  orally  by  the  judge,  when 
he  had  l)eeu  asked  to  charge  the  jury  in  writing. 

The  bill  and  the  record  show  that  the  judge  was  requested  to  charge 
the  jury  in  writing  and  that  he  did  so  and  that  it  was  after  he  had 
given  the  wiitten  charge  that  he  was  requested  to  inform  the  jury  of 
the  pnnishnient  inflicted  for  manslaughter  and  to  give  the  definition. 

The  judge  st^ites  that. he  expressed  a  readiness  to  give  the  charges 
orally  or  in  writing  and  that  it  is  when  he  became  satisfied  that  coun- 
liel  were  willing  that  he  should  give  them  orally,  that  he  did  so. 

There  is  nothing  to  show  that  the  judge  was  asked  and  refused  to 
give  the  supplemental  charges  in  writing,  or  that  he  exhibited  any 
nn willingness  to  comply  with  such  request  had  it  been  made,  or  said, 
or  did  anything  tending  to  throw  on  counsel  any  blame  for  the  incon- 
venience, if  any,  to  which  the  jurv  might  be  subjected. 

The  ruling  in  State  vs  Porter,  35  A.  535,  and  in  the  cases  cited  there, 
WW  made  under  <iuite  a  different  state  of  facts  and  does  not  apply  to 
this  case. 

X. 

The  tenth  bill  is  to  the  refusal  of  tlie  district  judge  to  allow  a  question 
to  be  answered,  the  object  of  wliich  was  to  impeiU'h  the  t(*stimouy  of  a 
witress  previously  heard. 

That  witness,  the  bill  states,  had  never  denied  the  facts  contended 
for,  but  had  merely  answered  that  he  did  not  remember  whether  he 
had,  or  not,  done  the  particular  act. 

It  is  e^^dent  that  this  witness,  by  such  answer,  had  proved  nothing 
and  that  his  credibility  in  that  regard  could  not  be  attacked. 

XI  and  XII. 

The  deveath  bill  is  to  the  ruling  of  the  district  judge  permitting  the 
State  to  traverse  the  affidavit  of  the  accused  for  a  continuance  and  to 
show  tliat  there  was  a  witness  present,  for  the  accused,  who  could 
testify  to  the  facts  that  could  be  proved  by  the  absent  witness. 

Tlie  twelfth  bill  is  to  the  refusal  of  the  judge  to  grant  the  continuance, 
ou  the  fiice  of  the  affidaHt  made  by  the  prisoner,  to  secure  the  same. 

It  is  sufficient  to  say  that  the  judge  did  not  en-  in  refusing  the  con- 
tiuoance,  for  the  reason :  that  no  legal  steps  had  been  taken  to  secure 
the  absent  witness  and  no  due  diligence  had  been  used  and,  further, 
iMHWise  the  caw^  had  been  fixed  for  trial  by  consent,  without  any 
reHerve  of  right. 
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Besides,  there  was  a  witness  present,  able  and  willing  to  testify  as 
tbe  absent  one  would  have  done,  if  present  and  testifying.  It  does 
not  appear,  nor  is  it  claimed  that  this  witness  present  ever  was  exam- 
ined on  the  trial.     6  A.  556 ;   8  Mo.  606 ;   7  Tex.  App.  549. 

Finally,  it  is  more  than  questionable  whether  the  testimony  expected 
to  be  given  by  the  absent  witness,  if  offered,  would  have  been  admis- 
sible, a«  its  object  was  to  prove  hearsay  declarations,  not  part  of  the 
res  qeeUB, 

It  must  be  an  arbitrary  and  oppressive  exercise  of  power  on  the  part 
of  the  court,  in  refusing  a  continuance  to  justify  the  interference  of  the 
appellate  court  and  the  remanding  of  the  case — although  such  inter- 
ference is  truly  due  and  will  not  be  denied,  when  the  refusal  has 
worked  a  manifest  ii\jury.     Waterman's  Dig.  p.  112,  No.  7. 

In  the  present  instance,  the  i-efusal  of  the  judge  to  grant  the  contin- 
uance has  surely  worked  no  such  injury.  Grim.  Law  Mag.  1,  p.  683; 
68  Mo.  d()5. 

XIII  and  XIV.      ' 

The  thirteenth  and  fourteenth  bills  are  to  the  refusal  of  the  judge  to 
give  special  charges  as  to  the  law  of  self-defense  and  as  to  reasonable 
doubt. 

The  charges  asked  are  questionable,  but  even  if  they  were  legal,  it 
was  unnecessary  for  the  judge  to  have  given  them.  His  written  chai'ge, 
which  covers  some  fourteen  pages  of  the  transcript,  appears  to  be  full, 
fair  and  legal,  and  covered  substantially  the  charges  asked. 

XV,  XVI  and  XVII.   • 

The  ajteenthy  sixteenth  and  seventeenth  bills  are  to  the  refusal  of  the 
judge  to  permit  hearsay  evidence  not  part  of  the  res  gestie  and  threats 
which,  if  made,  had  not  been  communicated  to  the  accused.  They  are 
of  no  avail. 

XVIII. 

The  eighteenth  and  last  bill  is  to  the  refusal  of  the  judge  to  grant  a 
new  trial f  under  which  no  evidence  was  adduced  or  even  offered.  It 
practically  refers  to  matters  already  considei'ed  and  determined  and 
incorporated  on  the  bills  passed  upon. 

The  judgment  appealed  from  sentences  the  accused  for  the  commis- 
sion of  a  crime  perpetrated  more  than  five  years  previous. 

Judgment  affirmed. 
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36      871 

The  State  of  Louisiana  vr.  Joseph  Hylanp.  ^  ^'-^^l 

86      97 
in  aecosMi  who  offeni  to  support  Mh  affidavit  on  a  rootioD  for  a  new  trial  on  the  j^round  of       46    665 

newly  discovered  evidence,  by  the  testimony  of  the  newly  discovered  witnesses  them-     "36     87| 

mItm.  when  he  produces  them  in  oonrt  on  the  trial  of  the  motion,  is  entitled  to  such  a    ^^0U6Q\ 

hearing.    On  the  Jndf^e's  refusal  to  hear  such  witnesses,  the  case  will  be  remanded  for      36     87 

the  purpose  of  takinjc  such  testimony,  or  to  give  to  the  accused  the  benefit  of  the  affida- 

Tit  of  said  witnesses. 

A   PPEAL  from  the  Criminal  District  ('ourt  for  the  Parifth  of  OrleauH. 
<^A.     Roman,  J. 


/.  C,  Egan,  Attorney  General,  for  the  State,  Appellee. 
Jos.  f.  Walker,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocn£,  J.  After  conviction  of  the  charge  of  inflicting  a  wound  less 
than  mayhem,  the  accused  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

Ill  his  affidavit  lie  stated  that  sinc«  his  trial  he  had  found  out  tliat 
foor  witnesses,  whom  lie  named  and  whom  he  produced  in  court,  would 
testify  that  the  wound  charged  against  the  accused  had  been  inflicted 
by  another  person,  and  that  the  defendant  had,  at  the  time  of  the 
affray,  no  altert'atioii  or  difficulty  with  the  wounded  i)erson. 

His  counsel,  on  the  hearing  of  the  motion  for  a  new  trial,  requested 
the  court  to  call  the  four  witnesses,  to  examine  them  and  to  take  do>\Ti 
their  testimony. 

This  was  refused  by  the  court  <m  the  grounds: 

1.  That  the  witnesses  had  not  been  summoned  by  authority  of  the 
i-oart. 

2.  Because  their  names  were  already  mentioned  in  the  motion  for  a 
new  trial. 

•i.  Because  the  substance  of  their  testimony  was  also  given  in  said 
motion,  and  the  court  had  thus  been  apprise<l  of  what  their  testiniony 
would  be. 

The  question  involved  in  the  motion  for  a  new  trial  present*  an  issue 
of  law  blended  with  facts  and  is  therefore  subject  to  our  review.  If  the 
facts  disclosed  in  the  affidavit  are  true,  the  law  would  clearly  allow  a 
new  trial  to  the  accused.  The  law  is  so  imperative  on  that  point  that 
this  Court  would  in  such  a  case  be  compelletl  to  review  the  discretion 
otherwise  vested  in  the  trial  judge  in  dealing  with  inotitms  for  new 
trial. 
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But  for  the  purpose  of  such  an  investigation,  the  appellate  court 
must  be  supplied  with  the  evidence  bearing  on  the  question  of  fact  pre- 
sented by  the  motion. 

Under  the  ruling  of  the  district  judge,  we  have  nothing  before  us  but 
the  affidavit  of  the  accused  and  that  has  been  held  insufficient  when 
not  coiToborated  by  the  testimony  or  affidavits  of  other  persons.  The 
general  practice  is  to  support  the  sworn  averments  of  the  a<'«u8ed  by 
the  affidavits  of  other  persons,  and  when  possible,  by  those  of  the 
newly  discovered  witnesses  themselves.  State  vs.  Young,  34  A.  346, 
and  authorities  therein  quoted ;  State  vs.  Adams,  31  A.  718. 

In  this  case  the  accused  offered  more  than  the  affidavits  of  the  newly 
discovered  witnesses :  he  produced  the  witnesses  themselyes  for  exam- 
ination, at  which  the  State  could  have  been  represented  for  the  pur- 
pose of  cross-examination. 

Under  the  niles  of  our  criminal  jurispnidence,  this  examination 
should  have  b(»en  allowed  and  the  testimony  should  have  been  taken 
down  for  review  by  the  aiipellate  court,  or  a  delay  grairted  for  their 
affida\dts. 

The  learned  judge,  in  oveiTuling  the  motion  for  a  new  trial,  states 
that  he  did  not  believe  the  affida^^t  of  the  accused,  and  that  the  latter 
had  not  shown  the  diligence  required  by  law  in  the  preparation  of  his 
evidence  to  entitle  him  to  a  new  trial.  The  judge,  who  had  heard  the 
evidence  on  the  tiial,  may  have  had  reasons  to  justify  his  belief,  but 
we  have  no  such  guide,  and  the  proffered  testimony  would  doubtless 
have  afforded  us  all  the  light  necessary  to  an  intelligent  understanding 
of  the  contested  averments  and  to  a  legal  conclusion  in  the  premises. 

As  the  affidavit  of  the  ac<!used  contains  all  the  necessary  legal  aver- 
ments to  entitle  him  to  a  new  trial  if  the  facts  which  he  recites  are 
true,  he  has  the  legal  right  to  support  his  averments  by  testimony  or 
by  affidavit  of  the  newly  discovered  witnesses. 

To  that  end,  the  case  must  be  remanded. 

Under  theSe  views,  it  becomes  unnecessary"  to  pass  upon  the  other 
question  submitted  by  appellant,  which  involves  the  legality  of  the 
sentence  rendered  in  the  premises. 

The  judgment  appealed  from  is  therefore  reversed.  It  is  now  ordered 
that  the  case  be  remanded  to  the  lower  court,  with  instructions  to  the 
judge  to  hear,  and  to  preserve  the  testimony  of  the  witnesses  offered 
in  support  of  defendant's  affidavit  on  his  motion  for  a  new  trial,  or  to 
receive  and  consider  the  affidavit*  of  such  witnesses  in  the  premises, 
as  he  may  deem  the  best;  said  cause  t-o  be  further  proceeded  with 
according  to  law. 
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No.  «025.  ___^ 

The  State  of  Loiisiaxa  vs.  John  Barfield  et  al.  »  **  ^ 

Where  an  indictment  for  a  pi-escriptible  offense  is  filed  more  than  a  year  after  itH  commit-     U20 
■ion.  antl  pnnioription  is  therein  negatived  by  the  aanal  averments,  the  onus  is  not  on 
the  State  to  prove  the  negative,  bnt  on  the  defendant  to  establish  the  sffirmative:  i.  e., 
that  the  commiiwion  of  the  offense  was  made  kncrwn  to  Home  competent  officer  more  than 
one  year  previous. 

Where  a  horse  was  stolen  in  one  parish  and  sold  in  another,  to  a  person. who,  at  the  time, 
waii  a  jnittice  of  the  peace  in  the  latter  parish,  from  whom  it  was  I'ecovered  by  the  owner, 
a  knowleilge  of  the  crime  thus  derived  by  such  officer,  to  whom  the  name  and  where- 
abouts of  the  offender  is  unkuown.  and  being  without  authority  or  jurisdiction  in  the 
pariikb  where  the  crime  was  committed,  does  not  affect  the  question  of  prescription. 

The  information  to  such  officer,  in  contemplation  of  law,  to  have  such  effect  must  arise  from 
a  formal  complaint  before  him . 

Where,  after  a  jury  retires  to  make  up  their  verdict,  the  court  adjourns  till  the  following 
morning,  and  subsequently  the  judge  being  informed  that  the  jury  has  agreed  and 
desires  to  deliver  the  verdict,  convenes  the  court  before  the  time  to  which  it  was 
adjourned  has  arrived,  and  receives  the  verdict,  and  the  prisoner  and  his  counsel  are 
present  and  make  no  objection,  snch  alleged  irregularity  cannot  vitiate  the  verdict. 

APPEAL  from  the  Third  DiHtrict  Court  for  the  Parish  of  Union. 
Graham f  J. 


J.  C\  Egan,  Attorney  General,  for  the  State,  Apellee. 
Defendant  unrejireKonted  in  this  Court. 


The  opinion  of  the  Court  was  delivered  by 

Toi)i>.  J.  The  defendants,  John  Bai-field  and  E.  C.  Duval,  after  trial 
and  conviction  for  horse- stealing,  were  sentenced  to  imprisonment  at 
hard  labor  in  the  penitentiary,  the  former  for  one  year  and  the  latter 
for  four  years,  aiul  have  appealed. 

No  counsel  has  appeared  for  them  in  this  Coiut,  but  we  find  in  the 
record  several  bills  of  exceptions  which  disclosed  the  following  facts : 

The  infon nation  was  filed  more  than  one  year  after  the  offense  was 
nUeged  to  have  been  committed,  and  contained  tlie  negative  averment 
that  the  offense  hn<l  not  been  made  known  to  a  public  officer  whose 
duty  it  was  to  direct  a  prosecution  within  one  year  next  preceding  the 
tiling  of  the  infonnation. 

It  appears  from  the  bills  that  the  horse  was  stolen  in  the  parish  of 
Union  and  was  sold  to  a  person  in  the  parish  of  Ouachita,  who  at  the 
time  was  a  jiujtice  of  the  peace  in  the  latter  parish,  from  whom  the 
property  was  subsequently  recovered  by  the  owner.  The  person  thus 
injured,  it  is  shown,  did  not  know  the  name  of  the  offender,  nor  their 
whereabouts  at  the  time  of  the  commission  of  the  «)ffense,  but  subse- 
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quently  heing  informed  in  these  resperte,  made  the  proper  affidavit  and 
caused  their  arrest  in  the  parish  of  Union,  where  the  larceny  was  com- 
mitted; these  steps  being  taken  within  the  year  preceding  the  filing  of 
the  intbrmation. 
The  alleged  errors  complained  of  are: 

1.  That  the  judge  refused  to  charge  the  jury  in  substance  that,  where 
the  indictment  showed  that  the  crime  wa«  committed  more  than  a  year 
previous  to  its  finding,  the  defendants  could  not  be  legally  con- 
victed unless  the  indictment  negatived  prescription  and  the  State  had 
sustained  said  negative  averment  by  proof. 

The  judge  held,  under  the  authority  of  State  vs.  Barnard,  31  A.  694, 
that  the  burden  was  not  on  the  State  to  establish  the  negative,  but  on 
the  accused  to  prove  the  affirmative ;  i.  e.,  that  knowledge  of  the  crime 
had  been  imparted  to  a  proper  or  competent  officer  more  than  a  year 
before  the  institution  of  the  prosecution. 

The  ruling  is  in  accord  with  the  authority  invoked  and  sustained  by 
the  reasons  given  in  the  decision  referred  to,  from  which  we  ({uote,  as 
follows : 

"  Ordinarily,  a  negative  averment  has  not  to  be  proved,  and  often 
cannot  be.  The  negation  is  not  susceptible  of  proof,  other  than  by 
proof  of  the  affirmative  fact  which  is  denied.  The  negation  here  is, 
that  knowledge  of  the  crime  was  not  brought  to  a  public  officer  of  req- 
uisite authority.  The  proof  must  l>e  of  the  affirmative  fatrt,  that  such 
knowledge  was  thus  brought  to  him.     Upon  whom  is  the  onust 

"  It  must  rest  on  the  jiarty  who  can  most  conveniently  and  most  cer- 
tainly make  the  proof.  Now,  an  affirmative  can  more  certainly,  nat- 
urally and  legally  be  proved  than  a  negative.  If  the  onus  is  on  the 
State,  then  it  must  prove  that  knowledge  was  not  brought  to  any  of  its 
officers  who  had  authority  to  investigate  the  crime.  It  must  prove  a 
imiversal  negative.  If  the  onus  is  on  the  defendant,  he  need  only 
prove  that  knowledge  was  brought  to  one  of  such  officers.  He  need 
only  prove  a  particular  affirmative." 

2.  The  trial  judge  was  also  asked  to  charge  to  the  effect  that  the 
knowledge  of  the  aftair  possessed  by  the  person  to  whom  the  stolen 
property  was  sold,  who  was  a  justice  of  the  i>eace  at  the  time,  consti- 
tuted the  knowledge  or  information  in  a  public  officer,  from  which  pre- 
scription for  the  alleged  offense  would  begin  to  ran. 

The  judge,  considering  that  the  party  injured  by  the  theft  was  not 
an  officer  in  the  parish  where  the  larceny  was  committed,  and  that  both 
the  names  of  the  offenders  and  their  whereabouts  were  unknown  to  him 
when  the  crime  was  discovered,  and  believing  also  that  the  informa- 
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Hon  to  a  public  officer  intended  by  the  statute  touching  the  prescription 
of  ofTeuse^,  was  that  founded  on  a  complaint  made  before  a  justice  of 
the  i>eace,  so  far  as  relates  t<}  that  otticer,  as  directed  by  sec.  2065,  R.  S., 
refused  to  so  charge. 

His  couelusion,  in  our  opinion,  is  undoubtedly  con-ect. 

The  law,  in  the  requirements  refen-ed  to,  did  not  mean  that  the  effect 
cont^tnded  for  should  be  given  to  the  personal  knowledge  possessed  by 
a  person,  though  an  officer,  who  had  no  authority  or  jurisdiction  in  the 
parish  where  the  crime  was  committed  and  where  the  name  of  the  per- 
petrator was  unknown  to  him ;  and  it  is  quite  as  evident  that  such  a 
result  teaching  the  question  of  prescription  would  only  flow  irom  infor- 
mation made  known  to  the  justice  in  his  official  capacity  in  the  manner 
prescribed  by  the  statute. 

3.  Complaint  is  made  that,  after  the  jury  were  charged  and  retired, 
the  court  was  adjourned  till  the  morning  following,  but  that  the 
judge  having  been  informed  that  the  juiT^  had  agreed  and  desired  to 
deliver  their  verdict,  immediately  convened  the  court  at  night  and 
received  the  verdict. 

If  this  was  an  ii*i*egularity,  as  charged,  it  could  not  be  held  as  suffi- 
cient to  vitiate  the  verdict  in  the  face  of  the  fact  that  both  the  prison- 
ers and  their  counsel  were  present  at  the  convening  of  the  court  and 
the  delivery  of  the  verdict,  and  made  no  objection  thereto,  nor  to  any 
proceeding  connected  therewith,  and  they  must  be  considered  as  acqui- 
escing therein— at  least  as  to  the  regularity  of  said  proceedings — and  their 
objection  urged  was  evidently  an  after-thought  and  cannot  be  listened  to. 

4.  There  are  other  bills  which  require  no  special  notice  or  considera- 
tion, since  from  an  attentive  examination  of  them  we  find  them  wholly 
without  merit. 

Judgment  affirmed. 

No.  8972. 
The  State  of  Louisiana  vs.  David  Doyle. 

In  the  absence  of  Any  appeanutoe  on  the  record  that  the  defendant  requeeted  the  ooart  to 
aMlf^ii  counsel,  or  applied  for  continaance  on  the  j^round  of  absence  of  ooonsel  of 
record,  the  mere  fact  that  the  trial  proceeded  without  the  aid  of  counsel  to  defendant 
does  not  constitute  error. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Bomnn,  J. 

J.  C.  Egan,  Attorney  General,  for  the  State,  Appellee. 
Lionel  Adams^  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Fenxer,  J.  We  And  absolutely  nothing  in  this  record  upon  which 
any  claim  of  error  in  the  proceedings  below  can  rest. 
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Coleman  ra.  InauraQce  CoiniNi.iiy  et  al. 

The  ODly  ground  »ngge8ted  Ir  that  the  trial  of  defendant  was  had  in 
absence  of  counsel. 

The  defendant  wa«  duly  reprenented  by  counsel.  The  case  had  been 
repeatedly  fixed  for  trial  and  three  several  continuances  had  lieeii 
granted,  on  the  sole  ground  of  the  absence  of  his  said  counsel. 

At  the  fourth  fixing  of  the  case,  his  counsel  was  again  absent,  and 
the  court  proceeded  with  the  trial. 

It  does  not  appear  otherwise  than  by  an  averment  to  that  effect  in  a 
motion  for  a  new  trial,  that  the  defendant  applied  to  the  court  for  an 
assignment  of  counsel,  or  even  asked  for  a  continuance  on  the  ground 
of  absence  of  counsel  of  record. 

The  minutes  do  not  show  that  such  applications  were  made,  and  the 
statement  of  the  judge  in  refusing  the  motion  fi)r  new  trial  equally  ig- 
nores them.  The  mere  affidavit  of  defendant  attached  Uy  his  motion 
for  a  new  trial  and  that  of  his  counsel  who  was  necessarily  ignorant 
on  these  points,  cannot  avail  to  supply  these  deficiencies. 

The  record,  therefore,  fails  to  exhibit  any  violation  of  the  mandate" 
of  section  992,  Revised  Statutes,  which  declares :  "  Every  person  shall 
be  allawed  to  make  his  fiill  defens(^>  by  counsel  learned  in  the  law,  and 
the  court-  before  whom  he  shall  be  tried,  or  some  judge  thereof,  shall, 
immediately  upon  his  requ-est  assign  to  him  such  counsel  as  he  shall 
desire." 

Judgment  affirmed. 

Rehearing  refused. 


M    fl8  ,  

rW^  No.  90()2. 

|46ja70 

36    921  Hannah  Coleman  vs.  Hibernia  Insurance  Company  et  als. 

48    338 

'  An  action  for  damages  for  a  malicious  prosecution  cannot  be  mnintained,  unless  malice  and 

want  of  probable  cause  are  affirmatively  shown,  and  a  resultiuK  ii]Jnr>'  therefrom. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^':\.     Tisadt,  J. 

B,  Kin^  Cutlery  for  Plaintiff  and  Appellant. 

T.  GUmore  &  Sons,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  suit  is  for  the  recovery  of  ten  thousand  dollars 
as  damages  for  an  alleged  false  and  malicious  prosecution. 

The  Hibernia  Insurance  Company  bc)ught  a  certain  house  an<l  lot  at 
sheriff's  sale  on  October  12,  1874,  in  fore<*losiire  of  its  mortgage,  and 
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when  about  to  l>e  placed  in  posHession  by  the  Hheriff,  the  plain tifiP  in- 
terponed  by  irg unction,  and  by  nieauB  thereof  maintained  poAfleHsiou 
of  the  premiseH  until  a  judgment  di88olved  her  injunction  June  30, 
1879.  During  this  time  she  paid  no  rent,  and  collected  rent  from  her 
Hub-teuants.  Finally  the  company  waft  placed  in  i)088e88ion  by  the 
sheriff  under  a  writ,  the  execution  of  which  was  vigorously  roHisted, 
and  she  was  prosecuted  under  sec.  818  Rev.  Stats,  for  forcibly  taking 
ptiasession  of  the  property.  On  trial,  she  was  acquitted  by  the  jury, 
and  hence  the  present  suit. 

The  suit  was  dismissed  as  to  the  Insurance  Company  on  an  exception, 
from  which  judgment  no  appeal  was  taken.  It  was  tried  as  to  the 
other  two  defendants,  John  Henderson  the  president  of  the  company, 
and  John  Purc«ll  an  employee  thereof,  and  judgment  was  rendered  in 
their  favor. 

No  other  judgment  could  have  been  rendered.  Mrs.  Coleman  had 
hecome  liable  to  a  ])ro8ecution  for  trespass  by  her  illegal  invasion  of 
the  premises  from  which  she  had  been  ejected  by  prcK'ess  of  law.  The 
two  defendants  were  acting  as  officers  of  the  company  in  instituting 
the  prosecution,  and  malice  is  conspicuously  absent  as  an  inciting  juo- 
tive  to  the  prosecution,  and  abundant  probable  cause  for  it  is  apparent. 
Barton  vs.  Kavanaugh,  12  A.  332 ;  Blass  vs.  Gregor,  15  A.  421 ;  God- 
frey vs.  Soniat,  33  A.  915. 

The  plaintiff  kept  the  company  at  bay  several  years  by  an  unwar- 
ranted use  of  legal  process,  and  when  discomfited  in  the  y-ena  she  had 
•elected  for  the  conflict,  persisted  in  disobeying  the  mandate  of  the  court 
for  her  expulsion  from  the  premises,  and  provoked  the  interposition  of 
the  other  arm  of  the  law  for  her  subjugation.  She  cannot  be  heard 
when  demanding  damages  for  the  use  of  the  criminal  prosecution,  insti- 
tuted without  malice  and  with  cause. 

Judgment  affirmed. 


No.  8990. 
The  State  of  Loiisiana  vs.  Michael  J.  O'Hara. 

Act  Xo.  4,  of  1S82.  Mc.  10,  iH  not  uncoastitntional. 

The  lieoBM  impofled  is  jpuduated  and  nnifoim,  as  is  required  by  articles  306  and  WH  of  the 
GaastituUoo. 

The  word  "graduate^''  there  used,  means  "  proportion"  The  Lefcislatnre  can  levy  a  license 
tax.  where  the  anionnt  is  regulated  and  tlxed  on  an  established  basis,  to  which  it  muAt 
bear  a  certain  proportion.  Tlie  Legislature  can  divide  trades,  professions,  vocations 
sod  callings  into  classeH  and  assess  a  license  on  the  persons  composing  the  several 
classes,  provided  it  be  equal  and  uniform  on  all  the  persons  of  the  same  class. 
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A  license  for  kfieplng  places  for  ''variety  performance,"  can  well  be  gradaated  or  propor- 
tioned on  the  basis  of  the  population  of  the  city  or  town  in  which  the  sameare  kept. 

A  law  which  imposes  snrh  license  tor  keeping  saoh  places  in  cities  or  towns,  the  population 
of  which  exeeedg  S5.000  souls  and  fixes  the  same  at  $1000,  and  which  iinposer*  such  license 
for  keeping  such  places  in  such  cities  or  towns,  the  population  of  which  is  Umm  thon  23  - 
000  souls  and  fixes  the  same  at  9500,  operates  equally  and  unifonnly  on  the  two  claaseH. 
and  does  not  violate  the  constitutional  provision  against  local  or  special  legislation.  It 
is  general  in  its  purpose  and  in  its  terms,  and  designed  to  reach  all  persons  belonging  to 
each  class,  throughout  the  whole  territory  of  the  State. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lajsat'iiSj  .L 

John  McEnery  and  W.  B,  Smnmenille  for  Plaintift'  and  Appellee. 
B.  E.  Forniav  and  F.  Kei-^imi  for  Defendant  and  Appellant. 


The  ojunion  of  the  Court  was  deliveretl  bv 

Bermt^dez,  C.  J.  This  is  a  suit  for  the  collection  of  a  lic^n«u»  of 
ilOOO  from  the  defendant,  for  keeping  a  fixed  place  in  the  city  of 
New  Orleans  for  variety  performance  and  a  bar-room. 

The  defense  is,  that  the  defendant  cann«>t  be  held  liable  for  luore 
than  a  license  of  $175  for  the  first  object  and  $250  for  the  second  pur- 
pose, which  were  tendered  and  declined ;  that  the  act  under  the  provi- 
sions of  which  the  action  is  brought  (Act  4,  of  1882)  is  unconstitutional 
in  this:  that  the  license  tax  which  it  levies  is  not  graduated  a«  required 
by  article  ^J6,  and  is  not  equal  and  uniform  as  is  required  by  article 
203,  of  the  Constitution. 

From  an  adverse  judgment  the  defendant  appeals. 

He  contends  here  that  as  the  record  does  not  contain  any  evidence 
in  support  of  plaintiff's  demand,  this  is  good  ground  for  the  reversal  of 
the  judgment. 

This  Court  will  presume  that  the  lower  court  had  before  it  a  8t^t<»  of 
fa.cts  sufficient  to  justify  its  finding,  if  otherwise  warranted  by  law. 
The  plaintiff  was  not  bound  to  have  the  evidence  iMidnced  to  writing. 
It  was  the  duty  of  the  defendant,. if  he  thought  the  fa<»t«  did  not  justify 
the  judgment,  to  have  caused  a  statement  of  facts  to  be  prepared  before 
applying  for  an  appeal. 

In  that  regard  the  transcript  is  likewise  deficient  as  concerns  the 
defense  itself,  that  the  theatre  kept  by  the  defendant  has  a  seating 
capacity  of  less  than  five  hundred  seats,  a  fact  which  he  says  would 
authorize  a  license  of  $175  only. 

The  real  defense  is,  that  the  license  tax  claimed  is  not  graduated  and 
not  equal  cmd  uniform. 
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Article  206  of  the  Coustitution,  provides  that  ^'the  Legislature  may 
levy  a  licenKe  tax  and,  in  such  case,  shall  graduate  the  amount  of  such 
tax,  to  be  collected  from  the  persons  pursuing  the  several  trades,  pro- 
fesftione,  vocations  and  callings/' 

It  is  remarkable  that  while  the  Constitution  requires  that  the  Legis- 
lature shall  graduate  the  amount  of  such  tax,  it  lays  down  no  rule  and 
places  no  limitation  for  the  exercise  of  that  taxing  power.  So  that  any 
rational  mode  of  graduation  which  in  its  wdsdoni  the  Legislature  may 
deem  advisable  to  adopt,  conies  within  the  tenor  and  purview  of  th« 
eouBtitutional  language.    35  A.  76. 

The  word  graduate^  used  in  the  article,  can  only  meaif  proporUoit. 
Under  its  requirement,  the  Legislature  cannot  levy  a  license  tax  unless 
the  amount  of  such  tax  be  regulated  and  tixed  according  to  a  certain 
establislied  basis,  to  which  it  must  bear  a  certain  proportion.  It  implies 
the  previously  recognized  ])ower  of  the  legislature,  in  matters  of  this 
kind,  t4)  divide  ti'ades,  professions,  vocations  and  callings  into  classes 
and  t4>  assess  a  license,  difterent  and  variable  in  amount,  upon  the  per- 
WDS  composing  the  several  classes.  The  only  restriction  placed  upon 
the  power  by  the  Constitution  is,  that  the  license  tax,  likened  in  this 
respect  to  a  tax  on  property,  shall  be  equal  and  uniform  on  all  persons 
of  the  saiiie  class. 

The  act  under  consideration,  sec.  10,  establishes,  gi*aduates  and  pro- 
portions the  license  tax  for  the  occupations  classified  under  the  head  of 

AMrSEMENTS. 

It  provides:  "That  for  any  place  where  can -can,  clodoche,  or  other 
sindlar  female  dancing,  or  sensatioji  perfonnance,  or  statuary  exhibi- 
riong  are  shown,  or  any  other  fixed  place  for  either  theatrical,  musical, 
nuDstrel,  concert,  dancing,  or  variety  perfonnance,  exhibitions,  amuse- 
ments, or  show,  the  license  shall  be  one  thousand  dollars  in  cities  with 
a  |K)pulation  of  more  than  twenty-five  thousand,  and  in  cities  and 
towii^  with  less  population  the  license  shall  be  five  hundred  doUars.^^ 

The  business  of  keeping  such  places  of  amusements  is  divided  into 
t^o  clsHses:  first,  that  of  keeping  such  place  in  cities  with  a  popula- 
tion exceeding  twenty -five  thousand  souls;  and  second,  that  of  keeping 
»iich  place  in  cities  or  towns  having  a  smaller  population.  The  license 
on  persons  composing  the  first  class  is  SIOOO,  and  on  those  belonging 
to  the  second  is  $500. 

The  licenses  are  g]*aduated,  are  proportioned,  are  fixed,  on  the  basis 
of  the  po]mlation  of  the  place  where  the  business  is  to  be  carried  on, 
and  are  equal  and  uniform  on  all  the  persons  of  each  class.  The  law  is 
not  therefore  amenable  to  the  charges  of  either  ambiguity,  obscurity, 
or  Quconsti tution ali ty . 
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36  96 

48  310 

50  715 

52  209 

52  310 


'^^ 


V 


'36 
fli8 


The  objection  is  untenable  that  the  law  dineriiuinates  odiously  and 
therefore  violates  the  constitutional  prohibition  against  local  or  special 
legislation. 

The  law  is  genei-al  in  its  purpose  and  in  its  tenns.  It  is  designed  U* 
oi)erate  throughout  the  whole  terntory  of  the  State  and  to  reacli  all 
persons  within  her  borders  belonging  to  botli  <*hi8ses  and  carrying  i>u 
the  business  taxed. 

It  does  not  say  or  mean  that  persons  pursuing  the  business  in  Now 
Orleans  shall  pay  $1000,  and  in  other  cities  or  towns  within  the  State 
$500,  although  it  may  be  that  it  does  actually  operate  in  that  manner ; 
but  it  mnit  be  remembered  that  laws  are  not  passed  to  live  a  short,  life, 
and  that  it  is  not  a  mere  possibility  that  towns  now  counting  a  popula- 
tion less  than  25,000  souls  may  not  lahentibns  anniSy  fortune  and  pros- 
I)erity  smiling  on  them,  become  large  and  populous  cities,  casting 
umbrage  on  the  present  great  metro]>olis  of  the  Stat^j. 

Laws,  as  a  rule,  must  be  general  in  their  scope  and  application. 
That  under  consideration  emanates  from  a  Legislature  which  had  in 
mind  and  faithfully  observed  the  ancient  maxim,  ^'Lex  una  ore,  om^ies 
alloq^iitur.'*'' 

There  being  no  en'or  in  ths  judgment  appealed  from. 

It  is  ailirmed,  with  costs. 

Rehearing  refused. 


No.  8994. 
The  State  of  LorisiANv  vs.  Noah  Jackson. 

ObjectioDR  to  the  manner  of  dniwing  and  summoning  the  Jury,  and  of  organixini;  the  grand 
Jury  must  be  urged  before  plea  and  trial,  and  come  too  late  when  made  after  verdict. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing  on  the  faee  of  the  record,  hence 
irregularities  in  the  drawing  and  the  summoning  of  the  jury,  and  in  the  composition  of 
the  grand  Jury  cannot  be  heard  in  a  motion  in  arrest  of  Indgment.  | 

PPEAL  from  the  Eighth   District  ('ourt,  Parish  of  Kmt  Canoll. 
Del<my,  J. 


A 


J.  6*.  Egan,  Attorney  General,  for  the  State,  Appellee. 
C  8,  Wyly  for  Defendant  and  Api)ellant. 


The  opinion  of  the  Court  was  delivei-ed  by 

PoCHife,  J.  The  defendant  appeals  from  a  conviction  of  murder  and 
a  sentence  of  death ;  and  he  i-elies  exclusively  on  a  motion  iu  arrest  of 
judgment,  which  was  oveiTuled  by  the  district  Judge. 
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The  coinplaiDt  set  forth  in  his  motion  in  "  that  the  ^-and  jury  that 
found  the  indictment  was  illegally  tbniied ;  that  at  lea^t  one  person 
who  served  on  wiid  jury,  was  not  di-awn  on  the  venire  for  that  t^rm  of 
court."" 

His  motion  is  answere*!  by  two  fatal  consideration f  : 

1.  All  objections  to  the  manner  of  drawing  and  coniposinj:;  the  ^rand 
jary  must  he  made  and  urjjjed  before  plea  and  trial,  and  come  too  late 
after  trial  and  verdict. 

All  such  objections,  \vhen  made  after  trial,  are  met  by  the  considera- 
■tion  that  an  accused  C4innc)t  ])e  allowed  to  take  his  chance  of  an  acquittal 
in  a  trial  by  an  alleged  defective  jury,  and  if  convicted,  to  fall  ba<'k  on 
an  objection  wiiich  should  have  been  urged  before  trial. 

This  mle  can  now  be  considered  as  elementary  in  our  practice.  St^it-e 
vs.  Watson  31  A.,  -179.  State  vs.  Miles,  lb.,  825.  State  vs.  Washington, 
3J3  A.,  825. 

2.  It  is  equally  well  settle<l  in  criminal  jurisprudence  that,  '^arrests 
of  judgment  arise  from  intrinsic  causes  appearing  on  the  face  of  the 
record." 

If,  in  the  present  case,  the  objection  could  be  entertained  as  timely 
made,  it  could  only  cover  in  the  form  or  remedy  adopted  by  defen^lant's 
counsel,  errors  apparent  on  the  face  of  the  record,  and  apparent  on 
mere  inspection  of  the  proceedings.  But  the  record  does  not  contain 
the  venire  from  which  the  grand  jur^-  was  drawn,  and,  therefore,  the 
defect  charged  in  the  motion  does  not  appear  on  the  face  of  the  record. 
Proof  would  have  been  required  to  establish  the  irregularity  com- 
]>Iained  of,  and  such  proceeding  is  not  admitted  in  support  of  the  mo- 
tion in  arrest  of  judgment,  which  can  present  only  a  question  of  law. 
But  independently  of  these  considerations,  we  hold  that  the  defendant's 
counsel  has  entirely  mistaken  his  remedy  in  having  recourse  to  the 
motion  now  under  consideration. 

Criminal  jurisprudence  has  cry stalized  the  rule  that  judgment  will 
not  be  an-ested  on  the  ground  of  irregularities  in  the  summoning  of 
the  jury,  or  the  composition  of  the  grand  jury.  Stat«  vs.  Swift,  14  A., 
825.  Stat«  vs.  Thomas,  35  A.,  24.  State  vs.  W^hit€,  lb.  96.  State  vs. 
Hanis  et  al,  30  A.,  90.        State  vs.  Wittington,  33  A.,  1404. 

The  record  discloses  no  eiTor  to  the  prejudice  of  the  defendant,  and 
we  ai*e  powerless  to  avert  his  doom. 
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Citv  va.  Arthurn. 


No.  8897. 
Thk  Citv  of  New  Ouleansi  vs.  Nicholas  Aktiiiks. 

Where  a  citj-  tnx  is  rtsieted  on  the  groand  that  the  property  againBt  which  it  is  asscHAed  in 
exempt  undei  the  ConHtitutioii  of  the  .State,  the  question  of  the  nonstitutionality  of  the 
tax  iH  involred,  and  thii^  Court  has  jraisdictiou,  though  t^e  tix  is  less  than  flOOO. 

A  manufactory  of  tisli  lines,  ropes,  paclcing  and  other  hempen  articles  is  exempt  from  tJixa- 

»        tion  under  Article  207  of  the  Constitution,  where  the  required  number  of  hands  are  em- 

ploj'ed  therein.    Nor  does  it  affect  the  exemption  that  the  preoiises  are  occupied  by  the 

owner  and  his  family,  where  it  is  shown  that  the  premises  and  the  articles  mannfactared 

iliid  In  process  of  manufacturing  required  protection  and  constant  watching. 

PPEAL  ftoiii   the    First   City   Court  of  New   Orleans. 


VPPEAL  froi 
Skin  tier,  J 


(\  b\   Huck\   City   Attonu^v,  aru!    W}tnnr  JRotjers,  for   Plain tift'  and 
Appellee,  f 

H.  L.  EdmirdM  for  defendant  anfi  Ai)pellant. 


The  opinion  of  the  Couit  was  delivered  by 

Todd,  .1.  The  eity  of  New  (hleans  sues  the  defendant  for  thii-ty- 
four  dollars  and  ninty-three  eentn,  being  amount  of  a  tax  assessed  on 
certain  immovable  property  situated  in  said  city. 

The  payment  of  the  tax  is  resisted  on  the  ground  that  the  property 
in  question  consists  of  a  manufactory  of  iish  lines,  ropes,  packing  and 
other  hempen  articles  and  is  exem])t  fiom  t.axati(m  under  Article  207 
of  the  present  State  Constitution. 

The  counsel  for  the  plaintiff  suggests,  in  his  brief,  that  this  Coui-t  is 
without  jurisdiction  on  ac<'ount  of  the  amount  in  suit  and  denies  that 
the  c(»nstitutionality  and  legality  of  the  tax  in  question  is  involved. 

it  is  to  be  presumed  that  the  tax  refeiTed  to  was  imposed  by  virtue 
of  some  ordinance  of  the  city  or  law  of  the  State  and  if,  under  such 
authority,  the  tax  was  assessed  up<»n  or  against  ]»roi>erty  which  the 
( Constitution  declared  exempt  fi'om  taxation,  we  are  at  a  loss  to  discover 
why  the  constitutionality  of  the  ordinance  or  law,  and  of  the  tax  levied 
under  it,  is  not  directly  involved.  The  suit,  in  such  ease,  would  be  an 
attempt  to  enforce  the  collection  of  a  t«x  against  a  positive  inhibition 
of  the  Constitution ;  and,  ui^on  such  an  issue  and  state  of  fact8  this 
Court  is  vested  with  jurisdiction  regardless  of  the  amount  in  contro- 
versy.    Constitution  of  1879,  Art.  81. 

Among  the  exemptions  fi*om  taxation  declared  by  Article  207  of  the 
Constitution,  we  find  mentioned  ^*the  capital,  machinery  and  other 
property  employed  in  the  manufacture  of  textile  fabrics,"  subject  to 
the  proviso  in  the  Article,  that  not  less  than  five  hands  are  employed 
in  the  fa<*torv. 
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state  TH.  Green. 


9J) 


The  stat^iueut  of  fjietft  found  in  the  trauHcript  wLicli,  tliough  que8- 
tioued  as  iusutheient,  we  deem  proper  and  legitimate  evidence  Rat- 
irfactorily  establislieH  all  the  conditions  in  this  case  in  which  the 
ex('iii|)tiou  claimed  18  founded.  The  i)roperty  is  employed  in  the 
iimmifacture  of  *' textile  fahrics^and  the  required  number  of  hands 
are  engaged  therein.  \or  does  the  fact  tliat  the  defendant  lives  in  a 
pjirt  of  the  building  or  factory,  w^here  it  is  shown,  as  in  this  instance, 
that  !<uch  o<*cupation,  day  and  night,  is  necessary  for  the  protection  of 
the  premises  and  the  goods  therein  manufactured  and  in  j>rocess  of 
niamifactiire,  in  any  way  defeat  or  affect  the  exemption  claim e!^,  as 
was  thought  by  the  city  judge.  Tt  was  a  fact  nithout  significance  or 
liearing  upon  the  question  at  issue. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  l>e  annulled,  avoided  and  revert4»d,  and  that  there  be 
jndgiiient  for  the  defendant,  rejecting  the  demand,  with  costs  in  lM)th 
rourt*. 


No.  8988. 
The  State  of  Louisiana  vs.  Marsjhalk  Green  alias  Bi'ddy  Green. 

In  «D  indictineiit  for  sbootin^  with  inteot  to  commit  murder,  the  intent  must  be  described 
in  tenuM  which  would  be  naflioient.  in  case  the  act  had  reanlted  in  death,  to  suatain  an 
indictment  for  murder. 

The  qualiUcation  of  the  intent  aa  "  felonious  "  merely,  without  the  addition  of  "  wilfully  and 
of  malice  aforethouKht,"  describes  only  an  intent  to  commit  manslaufrhter  and  not  mur- 
der.   R.  S.  sec.  1048. 

Tbe  defect  is  substantial  and  is  a  proper  subject  for  motion  in  arrest  of  Judgment. 

^PPEAL  from   the   Twenty-sixth   District   ('ourt,    Parish   of    St. 
CharlBS,     HahUj  «I. 


•/.  C.  Egan,  .\tt4)rney  General,  and  Ja^.  D.  AwgusHn^  for  the  State, 
Appellee. 

L.  DePoarte}'  for  Defendant  and  Appellant. 


The  opinion  of  the  ('ourt  was  delivered  by 

Fexxer,  J.  The  information  under  which  the  defendant  was  found 
guilty, charged  the  crime  in  the  following  language,  viz:  that  defend- 
ant "did,  vrith  a  dangerous  weapon,  unlawfully  shoot  one  Sylvester 
Barthelemy,  in  the  peace  of  the  State  then  and  there  being,  with  the 
felonious  intent,  then  and  there,  him,  the  said  Sylvester  Barthelemy, 
to  murder,  contrary,"  et<*. 
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Motion  in  arrest  of  judgment  was  made  on  the  groimds  that  neither 
the  shooting  nor  the  intent  to  murder  were  charged  to  have  been  "  wil- 
fully, feloniously  and  of  malice  aforethought,"  and  that  the  information 
was,  therefore,  insufficient. 

We  have  heretofore  held,  in  discussing  an  indictment  under  the  same 
section  (JH)1  Revised  Statutes),  that  "the  cnu'ial  test  of  the  sufficiency 
of  such  an  indictment  is  whether,  in  case  of  the  death  of  the  party  shot 
and  wounded,  the  de8<»>ription  of  the  crime,  as  contained  in  this  instru- 
ment, would  be  sufficient  to  waiTant  or  justify  a  verdict  for  murder/' 
Stale  vs.  Bradford,  33  A.  921. 

The  application  of  this  test  is  fatal  to  tlie  informaticm  in  this  case. 
Section  1048  Revised  Statutes,  provides  that  "it  shall  be  sufficient  in 
an  indictment  for  murder  to  charge  that  the  defendant  did  fehnionftltf, 
ttilfuUy  and  of  hw  nuiliee  afarethoughty  kill  and  murder  the  deceased," 
and  in  indictment  for  manslaughter,  that  he  ^^  did  felanwuftly  kill  and 
slay  the  deceased."  Obviously,  the  intent  charged  in  the  information 
before  us  covers  only  the  crime  of  manslaughter  and  does  not  de«cril>e 
the  intent  essential  to  constitute  murder.  This  Courts  cannot  accept  ai< 
sufficient,  less  than  >vhat  the  law  prescribes  should  be  sufficient. 

The  words  "of  his  malice  aforethought,"  are  quite  as  essential  a^*  the 
word  "feloniously."  Wharton  on  ('rim.  Law,  sec.  399. 
•  The  omission  of  the  latter  word  has  been  held  repeatedly  by  this 
Court  as  fatal  in  indictments  for  oflfenses  which  were  felonies  at  com- 
mon law.  State  vs.  Flint,  33  A.  1292;  State  vs.  Thomas,  29  A.  601; 
Stat^  vs.  Curtis,  30  A.  814;  State  vs.  Cook,  20  A.  145;  State  vs.  Durbin, 
20  A.  408;  8  Rob.  590;  10  A.  195,  bW;  5  A.  .324;  1  Martin  O.  S.  117,  173. 

The  motion  in  arrest  should  have  prevailed. 

The  failure  of  the  defendant  to  demur  to,  or  move  to  quash,  the 
information,  in  limine,  does  not  aflfect  the  case,  the  defect  urged  not 
being  formal  but  substantial,  and  as  appears  from  above  authorities, 
proper  gi'ound  for  motion  in  anest. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  and 
sentence  appealed  from  l>e  aunulled,  the  information  quashed  as  not 
good  in  law,  and  that  the  defendant  remain  in  custody,  subject  to  the 
orders  of  the  district  coui-t  for  the  parish  of  St.  Charles. 


j^  m 

38    100 

'•iw  M5  No.  8760. 

Katie  Kewmax,  Widow  Shelly  et  al.  vs.  M.  Shelly,  Sb. 

All  appeal  will  not  be  dismiased  ou  the  ground  of  iiicompleteiiesft  of  tlie  transcript,  'where 
the  omisaion  consists  in  testimony  taken  after  the  judgment  appealed  from,  on  a  rale 
for  execution  and  the  judgment  dismissing  such  mle  is  not  brongbt  up  for  review. 
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Katie  NowmaQ.  Widow  Shelly  et  al.  vm.  M.  Shelly.  Sr. 


Breo  pftities  to  aathentic  actn  and  their  privies  have  the  right  to  contradict  recitals  therein 
by  an  appeal  to  the  conscience  of  opposing  party  by  means  of  interrogatories  on  facts 
and  articles :  and  answers  to  such  interrogatories  confessing  the  falsity  of  such  reoitaU 
are  not  parol  evidence  and  have  all  the  effect  of  a  counter-letter. 

APPEAL  from  the  Civil  DiKtrict  C'ourt  for  the  Paiirtli  of  Orleans. 
Monroe,  .1. 


'/.  Ad.  Bozier  ftn-  Plaintiff  and  Appellee. 

VhoH.  S.  Rice  and  L.L.  Levy  for  Defendant  and  Appellant. 


On  Motion  to  Dismis<s. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez^  (\  J.     The  plaintiff  and  appellee  movert  a  dismissal  of 

the  appeal  herein, 

1.  Because  the  transcript  is  incomplete  by  the  fault  of  the  appellant. 

•2.  Because  the  U)wer  court  erred  in  denying  a  rule  for  the  dismissal 

(»f  the  appeal. 

I. 

The  alleged  deficiency  in  the  transcript  consists  in  the  omission 
therefrom  of  the  evidence  received  on  the  trial  of  a  rule  to  ilismiss  the 
ap])eal  taken  from  the  judgment  brought  up  for  review. 

It  was  unnecessary  to  include  that  evidence  in  the  record,  for  the 
reason  that  it  was  taken  after  the  rendition  of  the  judgment  ai>i>ealed 
from,  and  that  the  judgment  of  the  lower  court  overruling  the  motion 
to  dismiss  the  appeal  is  not  before  us  for  revision. 

That   evidence,  even  if  included,  could  not  serve   in  determining 

whether  the  judgment  on  the  merits,  which  is  that  appealed  from,  was 

or  not  coiTectlv  rendered. 

11. 

The  appellee  cannot  a«k  this  Court  to  reA^ise  the  jmlgment  of  the 
lower  court  refusing  the  rule  to  dismiss  the  appeal,  as  no  appeal  was 
taken  therefrom.  Neither  can  the  same  motion  be  renewed  here.  9  L. 
.OT:  16  A.  192;  21  A.  114;  32  A.  Hlfi,  lia"). 

The  motion  to  dismiss  is  denied. 


On  the  Merits. 
Fenxek,  J.  The  plaintiff,  tutrix,  avers  that  her  minor  child  is  the 
sole  heir  of  her  father,  Michael  Shelly,  Jr. ;  that,  prior  to  his  death, 
the  latt^'r  had  sold,  by  authentic  act,  to  his  father,  the  present  defend- 
ant, certain  properties  for  the  price  of  $4;>(H) ;  that,  though  said 
authentic  act  coutained  a  clause  acknowledging  receipt  of  the  price  by 
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the  vendor,  yet  the  same  had  never  been  paid  and  waK  still  due  ;  and 
that,  aH  sole  heir,  she  was  entitled  to  demand  and  recover  the  same 
and  prayed  judgment  accordingly. 

We  discard  averments  wluch,  in  our  view  of  the  case,  we  ih^eni 
inimat.erial. 

The  defendant  filed  an  exception  of  no  cause  of  action  which,  by 
consent,  was  referred  to  the  merits.  He  then  filed  a  general  denial. 
IMaintitf  propounded  interrogatories  on  facts  and  articles  to  defendant, 
probing  his  conscience  as  to  the  fact  whether  or  not  the  price  had  l>een 
paid. 

The  defendant  objected  to  the  interrogatories  on  the  grounds: 

1.  "  That  the  consideration  for  and  reality  of  the  sale  in  questi<m 
(*annot  be  inquired  into  as  between  the  parties  thereto  and  their 
privies." 

2.  "  If  admitted  at  all,  then  that  the  etfect  of  said  testimony  must  be 
confined  to  the  rights  of  the  minor,  as  forced  heir  in  resp64*t  to  his 
legitime  only." 

Under  reserve  of  these  objections,  the  defendant,  in  answering  the 
interrogatories,  H»onfe8sed  that  the  price  had  not  been  paid,  and  then 
proceeded  to  qualify  his  confession  by  a  statement  that  no  payment  of 
the  price  was  intended,  but  that  the  sale  was  a  mere  simulation  entered 
into  for  purposes  needless  to  mention,  but  excluding  the  idea  that  even 
a  donation  was  intended. 

There  is  no  question  of  forced  heirship  in  this  case.  The  right  of 
]>artieB  to  authentic  acts,  and  their  privies  to  contradict  their  recitals 
as  to  payment  of  pidc^e  and  to  establish  their  simulation,  etc.,  by  means 
of  the  answers  of  the  other  party  to  interrogatories  on  facts  and  arti- 
cles, is  fully  i-ecognized  by  the  authorities.  Such  answers  have  all  the 
effect  of  a  counter-letter.  Ilew^lett  vs.  Henderson,  9  Rob.  1179;  Semere 
vs.  Semer6,  10  A.  704;  Fon*est  vs.  Shores,  11  La.  41H;  Suc<»,ession 
Thomas,  12  Rob.  215. 

The  authorities  quoted  by  counsel  (12  A.  684,  789:  15  A.  142  j  9  Rob. 
29;  27  A.  267)  apply  to  other  modes  of  attack.  The  last  <me  quoted, 
after  stating  the  rule  laid  down  by  those  authorities,  proceeds  to  say : 
**As  the  ancestor  of  defendant,  however,  ccmld  have  shown  the  simula- 
tion of  the  sale  by  a  counter-letter,  or  by  interrogatories  on  facts  and 
articles  addressed  to  plaintiff,  the  defendants,  his  heirs,  have  the  same 
Hght."     Tesson  vs.  Gusman,  27  A.  266. 

The  only  serious  question  in  the  case  is,  whether,  having  thus  legally 
established  that  the  stipulated  price  had  not  been  paid,  plaintiff  is 
entitled  to  recover  it  j  or  whether,  under  defendant's  statement  that  the 
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sale  was  a  pure  siinulatioii,  she  nhoiild  be  remitted  to  an  a^'tion  to 
reci^ver  the  property. 

Undoubtedly,  on  this  state  of  facts,  under  proper  pleadingH,  the 
action  for  the  price  might  have  been  defeated.  But,  by  his  simple 
answer  of  general  denial,  defendant  has  accepted  the  issue  tendered  by 
the  plaintiff,  as  to  the  payment  of  the  price  and  has  relied  upon  the 
legal  inability  of  plaintiff  to  assert-  or  prove  the  non-payment.  Defeated 
ou  this  issue,  he  cannot  be  heard  to  say,  "  true,  the  price  was  never 
paid,  but  the  sale  was  simulated,  the  price  was  never  due  and,  there- 
fore, you  cannot  recover."  Such  defense  would  have  been  in  the  nature 
of  a  plea  of  confession  and  avoidance  requiring  to  be  specially  pleaded. 

It  would  have  involved  the  necessity  of  an  offer  to  surrender  the 
property  and  its  fruits,  which  has  never  been  made.  Defendant,  while 
witholding  the  property,  cannot  dispute  his  liability  for  the  price'.  It 
appears,  moreover,  that  he  has  alienated  a  portion  of  the  property. 

If  he  shall  suft'er  hardship,  which,  however,  is  not  suggested,  his 
own  action  is  to  blame  for  it. 

Judgment  aflirmed. 


No.  8^J1.  

BlillXiET    BOKNHOLDT    VS.    J.    B.    SoriLLARl).  50    5641 

In  an  action  for  a  nialicioTis  prmei'atioii,  the  discharge  of  plaintiff  by  the  ooinmittinK  maj; 

ialrate,  ia  prima  facie  evident^e  of  the  want  of  probable  caaae.  aaflicient  to  throw  upon 

the  defendant  the  burden  of  proving  the  contrar>-. 
A  charge  nutde  on  information  received,   which  is  not  Hupported  by  any  evidence,  in  not 

baaed  on  a  probable  cause. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Vr.  8.  Ben^du'tf  for  Plaintiff  and  Appellee. 

G.  DupUiiiiier  aud  E,  Meunier,  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Poc'ii^,  J.  This  is  an  action  for  damages  in  the  sum  of  .^500()  for 
malicious  prosecution. 

The  defense  is  want  of  malice  and  probable  cause. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  of  four  hundred 
dollars  in  favor  of  plaintiff.     Defendant  appeals.     The  facts  are  these  : 
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Defendant's  ^andmotlier  died  in  thift  city  in  Jaumiry,  1883,  and  im- 
mediately after  her  death,  a  great  many  things,  such  aa  clothing,  be<i- 
clothes,  jewelry,  a  clock,  and  a  wat<*h  and  chain,  etc.,  were  removed 
from  hei-  person  and  from  her  house  l)y  some  person  or  persons  \\itli 
the  intention  of  appro]>riating  them.  When  the  defendant  came  to  the 
house,  in  the  morning  after  his  gi'andmother's  death,  he  was  informed 
by  a  servant  in  the  liouse,  who  was  also  a  niece  of  the  deceiised,  and  by 
two  other  i)erHons,  that  the  above  mentioned  effects  had  been  taken  by 
the  plaintiff,  Mrs.  Bornholdt  and  her  two  daughters  and  brought  to  their 
house,  situated  immediately  across  the  street  from  that  of  the  deceased. 
As  soon  as  the  funeral  was  over,  and  without  further  inquiry,  Souilhird 
prefeiTed  a  charge  of  larceny  against  Mrs.  Bornholdt  and  daughters, 
who  were  arrested,  and  brought  to  the  police  station,  where  they  were 
incarcerated  for  a  phort  time,  until  they  furnished  a  bond  for  their  ap- 
peamnce.  On  examination  by  the  recorder,  they  were  pronounced  inno- 
cent and  were  at  once  discharged.     Hence  this  suit  was  instituted. 

The  discharge  of  the  accused  by  the  committing  magistrate  i»  prima 
facie  evidence  of  the  want  of  probable  cause  sutlicient  to  throw  upon 
the  defendant  in  a  suit  for  damages  the  burden  of  proving  the  contrary. 
(Jrreenleaf,  vol.  2,  par.  455  j  Plasscon  vs.  Lottery  Company,  34  A.  246. 

We  have  examined  the  record  very  attentively  and  we  conclude  that 
defendant  has  utterly  failed  to  show  a  probable  cause  for  the  i)ro8ecu- 
tion  which  he  instituted  against  plaintiff  and  her  daughters. 

The  evidence  shows  that  they  are  laborious  and  honest  women,  and 
good  and  serviceable  neighbors.  It  further  appears  that  defendant's 
gi-andmother  and  Mrs.  Bornholdt  had  been  near  heighbors  for  up- 
wards of  twenty  years,  duiing  which  time  they  had  been  good  friends, 
and  had  cultivated  the  closest  social  relations,  and  that  the  defendant 
himself  had  been  a  frequent  visitor  at  her  house.  The  record  shows 
that  during  the  grandmother's  last  illness,  iMrs.  Bornholdt  and  her 
daughters  had  taken  consttint  and  great  care  of  the  infimi  old  lady, 
and  that  they  were  among  the  first  at  the  house  at  the  moment  of  death, 
in  order  to  give  such  assistance  as  would  be  needed  at  that  solemn  mo- 
ment. 

Under  such  circumstances  it  appears  to  us  most  extraordinary  that 
on  hearing  that  Mrs.  Bornholdt  and  her  daughters  had  removed  certain 
things  from  his  grandmother's  house,  the  defendant  did  not  call  on 
them  for  some  explanation  in  the  premises,  and  he  should  at  once  cause 
their  arrest  under  such  a  giievious  charge. 

Had  he  followed  such  a  course  and  sought  for  direct  infoiination,  he 
would  have  discovered  precisely  what  the  evidence  on  the  trial  of  this 
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cauee  fully  disclosed,  tliat  Mns.  Bornholdt  aod  her  dau^hter^  had  been 
anniercifiill.>-  slaudered  by  his  inforniaiits,  and  that  the  better  part  of 
the  things  taken  from  his  grandmother's  house,  had  been  removed  by 
one  of  his  Infonuants,  his  cousin,  who  was  living  with  the  old  lady  in 
the  capacity  of  helpmate  and  servant ;  and  that  the  lings  taken  irom 
hi*i  grandmother's  fingers,  had  been  claimed  by  and  returned  to  a  per- 
iion  from  whom  they  had  been  boiTowed. 

The  record  discloses  on  the  paii:  of  defendant,  a  most  wanton  disre- 
ganl  of  the  rights,  feelings  and  reputation  of  his  grandmother's  life- 
long neighbor  and  friend,  and  a  repi-ehensible  abuse  of  the  power  of 
the  law  which  he  invoked  for  persecution  and  not  for  the  vindication 
of  his  right*. 

The  verdict  against  him  was  eminently  proper,  and  it  shall,  there- 
fore, remain  undisturbed.  It  would  have  been  increased  under  a 
timely  motion. 

Judgment  aftirmed. 


No.  8967. 

B<L\Ki>  OF  Commissioners  to  si  perinted  Repairs  to  State  House, 

ETC.  vs.  J.  C.  Riddell  et  als. 

Where,  in  a  case  involving  the  settlement  of  accounts  between  the 
parties  litigant,  they  agreed  to  submit  their  accounts  to  experts — so 
named  in  the  writing — and  an  umpire  is  appointed  by  the  court  and 
their  report  is  made  and  opposed  by  the  parties,  although  the  terms  .of 
tiie  submission  might  seem  to  give  the  experts  the  powers  of  amicable 
compounders,  yet,  if  on  the  trial  of  the  opositions,  testimony  is  intro- 
duced touching  all  matters  of  fact  stibmitted  and  no  bill  of  exceptions 
i«  taken  to  it«  admission,  the  report  as  award  will  not  be  regarded  as  that 
of  amicable  compounders  and  as  final  and  unreviewable  by  the  court, 
as  to  the  facts  determined,  but  the  testimony  admitted  will  be  consid- 
ere<l  and  the  award  will  be  changed  if  the  evidence  justifies  it. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Laziirus,  J. 

/'.  L.  Bichardsoti  for  PlaintiflPs  and  Appellants. 

Braughn,  Bnek  &  Dinkehrpiel  and  Wymie  Rogers  for  Defendants  and 
Appellees. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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No.  9003. 
R.  M.  Flai^tt  vs.  M.  Lash  ley  et  als. 

A  boat  ased  by  its  owners  and  managers  for  their  own  purposes  and  those  of  others  who 
agree  to  pay  certain  rates  for  the  transportation  of  their  goods  fh>m  one  point  to  another 
and  which  is  not  shown  to  have  been  heid  oat  as  a  oommon  cairier.  cannot  be  declared 
to  be  such,  at  the  instance  of  any  of  such  offrefing  parties. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazaru4t,  J. 


Janas  dr  ^ixon  for  Plaintiff  and  Appellee. 
W.  S.  Benedict  for  Defendants  and  AppeUants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  in  damages  against  the  owners 
and  managers  of  a  steamboat,  alleged  to  be  a  common  carriei-,  for 
ir^iury  inflicted  from  August  24th  to  October  12th,  1882. 

The  complaint  is  that  the  defendants  have  discriminated  against 
l)laintift'  in  their  business,  of  transporting  cattle  across  the  river,  from 
the  Morgan  railroad  depot  on  the  west  bank  of  the  river  to  the  slaugh- 
terhouse on  the  east  bank,  and  that  the  discrimination  consisted  in 
charging  him  unreasonably  high  rates  of  freight  and  refusing  tA)  <*aiTy 
his  goods,  unless  such  rates  were  paid. 

The  damages  said  to  have  been  sustained,  were  assessed  at  $35,000. 

The  defense  is,  substantially,  a  general  denial. 

The  case  was  tried  by  a  jury  who  returned  a  verdict  for  $3500. 

From  the  judgment  on  such  verdict,  the  defendants  have  appealed. 

The  first  and  main  question  to  be  solved,  is :  whether  the  boat  in 
question  was  a  common  carrier. 

Bearing  in  mind  the  definition  given  to  the  word  by  text  writern 
and  by  courts  of  justice,  such  as  we  find  it  stated  and  announced  in 
Hut<rhinson on  Carriers,  p.  30  sec. — ;  in  1  Peck  50;  1  Salk  249;  3  Wend. 
161;  in  Parson's  on  Cont.,  5th  Ed.  166,  note;  in  Stay,  on  Cont.  $  752 
(a),  we  are  satisfied  that  the  ^^Barremore  "  which  was  the  boat  used  for 
ferrying  accross  and  on  the  river,  from  one  point  to  another,  was  not 
such  caiTier,  at  least  as  to  plaintiff. 

It  appears  from  the  evidence  that  two  of  the  defendants  had  beeu 
running  opposition  boats,  to  their  great  mutual  pecuniary  injury,  losing 
a  large  amount  of  money  by  so  doing  j  that  they  finally  came  to  their 
senses  and  agreed  to  unite  in  the  undertaking.  The  plaintiff  endeav- 
ored to  enter  into  it,  was  allowed  to  do  so  on  his  agreeing  that  he  would 
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have  all  hin  sUM'k  transported  by  the  Iwat.  He,  subsequeutly,  however, 
liroke  that  contract  by  8eii(Un^  his  cattle,  et4*.,  to  the  nlaughterhouse, 
throuifh  the  streets  of  the  city,  when  the  same  arrived  on  tha*:  side  of 
the  river. 

By  making  this  contract,  the  plaintiff  admitted  that  the  boat  was  not 
arommon  carrier.     JJ7  N.  Y.  342. 

There  is  nothing  to  show  that  the  boat  was  ever  held  out  an  a  common 
nrrier  and  that  it  was  advertised  as  such. 

In  order  to  establish  that  the  undertaking  was  to  carry  for  a  com- 
lieoHation,  the  goods  of  att  persons  indifferently,  w^ho  choose  to  employ 
thf*  Ijoat,  it  was  sought  to  be  showii  that,  in  a  few  insignificant  cases, 
different  rates  were  chai'ged  and  collected  which  did  not  amount  in  all 
to  ^2.  The  explanation  given,  that  possibly  the  rate  was  reduced  in 
thofe  cases,  ])ecause  of  the  penury  of  the  shippers  appears  plausible 
m\  satisfactory.  For  having  thus  acted,  the  defendants  should  not 
W  held  to  have  been  common  carriers. 

Thiu  view  of  the  case  renders  it  unnecessary  for  us  to  announce 
itpefitically  the  result  of  our  examination  of  the  volumnious  transcript 
in  the  case,  wliich,  if  it  was  expressed,  would  not,  even  if  the  boat 
were  a  common  carrier,  favor  a  recovery  by  plaintiff. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  be  quashed  and 
the  judgment  thereon  be  annulled  and  reversed;  and,  it  is  now  ordered 
and  adjudged  that  then*  be  judgment  in  favor  of  defendants,  rejecting 
I>laintitf 's  demand  with  cost«  in  both  courts. 

Rehearing  refused. 


No.  89(Ki. 
Jatk  Hardy  vs.  James  H.- Lemons. 

Ab  iotorreiior  in  whose  pomeMion,  iither  thao  an  owner,  pledgee  or  contignee,  propei-ty  has 
been  fadiciallv  Heqaeatered.  has  not  the  rif^ht  in  law  to  release  said  property  on  a  forth- 
coming bond. 

ruder  oar  law  that  rif^ht  in  restricted  to  the  parties  to  the  salt,  and  to  an  intenrenor  who 
nhonB  A  prima /ads  case  of  a  honajide  title  as  owner,  pledgee  or  consignee. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bu/htor,  J. 


0(0.  L.  Brifjht  and  Bayiie  cf"  Den^gre,  for  the   Intervenor,  Appellant. 

The  opinion  of  the  Court  was  delivered  by 
Focn6,  J.    The  facts  of  this  case  are  as  follows : 
J.  H.  Lemons,  John  0.  Triskett  and  W.  W.  Mullen,  were  the  owners 
of  a  vei*y  valimble  race  mare  named  "  Lucy  Johnson.'^     Some  time  in 
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December,  1882,  while  Lemons  had  possession  of  the  mare,  at  San  An- 
tonio, Texas,  he  entered  into  a  contra<.'t  with  S.  W.  Street,  bv  which 
the  mare  was  placed  in  the  possession  of  the  latter,  with  the  exclusive 
use  of  her  running  and  racing?  qualities,  on  condition  of  his  properly 
handling  and  training  said  mare,  and  of  accounting  for  one-half  of  the  • 
uet  profits  of  her  earnings.  The  contract  was  for  ten  months.  Having 
acquired  possession  and  control  of  the  mare,  as  lessee,  under  said  con- 
tract. Street  brought  her  to  this  city,  where  he  entered  her  in  the  rac^s 
of  last  spring.  Subsequently,  the  plaintiff  in  this  case  acx^uired  the 
interest  of  Triskett  and  Miillen  in  the  mare,  and  he  brought  this  suit 
for  a  partition  by  sale  of  the  animal,  which  was  sequest/cred  for  the 
purpose  of  effecting  the  sale. 

S.  W.  Street  then  intervened,  alleging  his  possession  of  the  mare  at 
the  time  she  was  sequestered,  and  moved  for  leave  to  release  the  mare 
on  bond. 

He  has  taken  this  appeal  from  a  decree  of  the  lower  court  den.\'ing 
him  the  right  to  bond  the  mare. 

The  question  presented  involves  the  right  of  an  intervenor  to  bond 
property  sequestered  from  his  possession,  under  the  title  of  lessee. 

Article  279  of  the  Code  of  I^ractice,  as  it  stood  originally,  restricted 
the  right  to  bond  sequestered  property  to  the  defendant  in  the  suit. 

The  act  of  the  Legislature  of  the  fifth  of  March,  1842,  extended  the 
right  to  plaintiff  in  cases  where  the  defendant  had  failed  to  bond  the 
property  within  ten  days  after  the  seizure  by  the  sheriff. 

The  article  was  further  amended  by  Act  51,  of  1876,  the  first  section 
of  which  reads  as  follows : 

"That  in  all  suits  in  which  property,  real  or  personal,  is  attached, 
sequestered,  or  provisionally  seized  in  the  actual  or  constructive  pos- 
session of  one  not  a  party  to  the  suit  in  which  said  process  issued,  said 
third  party  may,  on  intervening  in  the  suit,  and  on  p7ima  facie  showing 
to  the  court  that  he  is  the  bona  fide  owner,  pledgee  or  consignee  of 
said  property,  have  the  same  restored  to  him,  until  the  final  determina- 
tion of  the  suit,  on  executing  a  forthcoming  bond  in  the  same  manner 
and  amount,  within  the  same  delay,  and  with  the  same  effect  a,s  a  de- 
fendant in  the  suit  now  allowed." 

It  will  be  seen  that  under  the  juo visions  of  that  amendment,  the 
right  to  bond  has  been  extended  to  an  intervenor;  provided,  his  pos- 
session of  the  property  sequestered  be  that  of  an  owner,  pled4jee  or 
consignee.  And  under  the  i)leadings  in  this  case  it  is  apparent  that  the 
intervenor  is  not  included  in  either  of  the  qualities  contemplated  iji 
the  amendment.     But  his  counsel  contend  that  the  intervenor  who  ha« 
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po*5e88ion  under  a  lawful  title  of  property  sequefitered  from  his  pos- 
session, must  be  assimilated  U)  a  defendant  for  all  practical  puv])08es 
under  the  right  here  invoked,  and  that  the  right  could  be  exercised 
independently  of  the  amendment  of  1876. 

In  8ap))ort  of  that  reasoning  he  relies  on  the  decision  of  the  case  of 
Tatalogne  vs.  Bauvier,  4  A.  467,  in  which  the  intervenor  holding  as 
the  owner  of  the  property  secjuestered,  was  allowed  to  bond  it,  even 
though  the  delay  for  the  defendant  to  bond  had  expii'ed. 

We  cannot  adopt  the  views  announced  in  that  case.  The  progress 
of  the  legislation  amendatory  of  the  Article  279  of  the  ('ode  of  l*rac- 
tice,  is  in  itself  a  complete  refutation  of  the  reasoning  of  that  opinion. 

If  the  law-maker  had  intended  by  the  amendment  of  1842  to  include 
intervenors  in  tlie  extension  of  the  privilege  which  had  heretofore  been 
vested  in  tlie  defendant  alone,  he  would  have  provided  for  it,  in  ex- 
press words.  But  that  he  did  not  thus  int<*nd  at  that  time,  is  made 
manifest  by  the  ai*t  of  1876,  which  was  adopted  for  that  express  pur- 
|i08e. 

Tlie  Legislature  cannot  be  supposed  to  creates  a  right  or  remedy 
which  already  exists. 

The  question  came  up  in  the  two  cases  of  Clapp  &  Co.  vs.  Phelps  & 
Co.,  19  A.  461,  and  of  Dupei-ier  vs.  Flanders,  20  A.  29,  decided  before 
the  legislation  of  1876.  In  both  cases  the  court  correctly  held  that 
under  the  law,  as  it  then  existed,  the  right  to  bond  sequestered  prop- 
erty could  not  be  extended  to  the  intervenor.  We  must  adhere  to  the 
ruling  held  in  these  two  cases. 

Xow,  in  this  case  the  intervenor  does  not  hold  as  amner,  pledger  or 
fonmgnee,  but  as  a  lessee ;  hence  the  right  which  he  claims  is  not  sanc- 
tioned or  waiTaiited  by  law,  and  was  correctly  denied  him  by  the  lower 
court. 

Judgment  atlirmed. 


No.  8992. 
The  Citt  of  New  Orleans  vs.  J.  R.  A.  Uauthreaux  et  als. 

Where,  in  a  suit  against  tbo  Horeties  of  a  sheriff,  it  is  admitted  that  this  officer  has  collected 
and  failed  to  pay  over  on  demand,  city  taxes,  exceeding  the  amount  of  his  bond,  ander 
Judgments  and  writs  in  favor  of  the  city,  for  part  of  which  amount  bis  sureties  are  sued; 
the  fact,  if  true,  that  thr  sheriff,  as  an  individual,  under  private  contract  has  made  col- 
lections of  city  toxes,  cannot  affect  the  liability  of  his  official  sureties  in  such  suit. 

Xor.  does  the  exaction  of  another  bond,  by  the  city,  in  addition  to  his  official  bond,  in  order 
to  aecare  prompt  collections  and  stated  settlements  of  city  taxes,  have  such  effect. 
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Where  a  delay  is  granted  the  aherifl'dming  the  pendency  before  the  Legislatnre  of  a  bill  for 
his  relief,  it  does  not  release  the  sureties  for  his  defalcations  occarring  Htiboeqaeut  to 
the  expiration  of  such  dela.v.  This  Court  can  give  no  eifect  to  documentary  evidence- 
not  offered  on  the  trial  and  placed  in  the  transcript  without  the  consent  of  the  party  or 
his  counsel  whom  it  is  designed  to  effect. 

PPEAL  from  the  Civil  Distnct  Court  for  the  Pjirisli  of  Orleans. 
Tissof,  J. 


A 


BUmc  d'  Butler  for  Plaintiff  and  Appellee. 

W.  8.  Benedict  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  h.y 

Todd,  J.  P.  0.  Fazende  and  H.  0.  Seixas,  sureties  on  the  official 
bond  of  J.  li.  A.  Gauthreaux,  lat^e  Civil  Sheriff  of  the  parish  of  Orleans, 
each  for  $250(),  appeal  from  a  judgment  rendered  against  them  as  such 
suretiest 

Their  answer  to  the  a<*tion  against  them,  l>esides  the  general  issue, 
contains  other  defenses,  which  may  be  thus  summanzed  : 

1.  That  the  money  was  not  collected  by  (Tauthreaux,  as  sheriff,  but 
as  an  individual  under  private  contract. 

2.  That  the  city,  in  its  contract*  with  Crauthreaux,  exacted  from  him 
a  special  bond  to  secure  the  collection  and  prompt  return  of  tlie  t^ixes 
collected. 

*i.  That  the  city  gave  time  to  (iauthreaux,  without  their  consent,  to 
pay  his  indebtedness  and,  thereby,  released  them  from  liability  as 
sureties, 

1st.  We  find  in  the  record  an  admission  of  defendants'  counsel 
that  Crauthreaux,  sherift,  had  collected  under  judgments  and  wi-its  in 
favor  of  the  city  and  not  ac(50unted  for  on  demand,  city  taxes,  not  less 
in  amount  than  $77,461^  7H. 

This  sum,  thus  collected,  exc^eeds  the  entire  amount  of  the  sheriff's 
bond  ($50,000).  If  any  collections  were  made  by  him,  as  an  individual 
imder  privat-e  contract  with  the  city,  it  certainly  was  not  included  in 
the  above  amount  admitted  to  have  been  collected  by  him  as  sheriff ; 
and,  for  such  collections  alone,  the  defendant**  are  sought  to  be  made 
responsible. 

Apart  from  this  admission  we  find  no  evidence  in  the  record  of  any 
contract  or  agreement  which  would  affect  or  impair,  in  the  slightest 
degree,  Gauthreaux's  responsibilities  as  sheriff. 

2d.  The  letter  of  the  ordinance  requiring  an  additional  bond  from 
Oauthreaux,  refeired   only   to  the  taxes  of  1879,  which   t^xea  w(^i*e 
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gi>ttled  by  Gauthreaux.  Apart  from  this,  however,  we  cannot  see  that 
the  exaction  of  another  bond  from  Gauthreaux,  by  the  city,  in  addition 
to  his  official  V)ond,  with  a  view  to  secure  prompt  collections  and  we^^kly 
gettlenients,  impaired  in  any  way  his  liability  or  that  of  his  sureties  on 
his  official  bond.  In  the  ordinance  requiring  the  bond,  it  was  declared 
that  ftuch  bond  was  not  intended  to  supersede  or  aft'ect  his  bond  as 
sheriff. 

;M.  In  March,  1880,  the  council  instructed  the  city  attorney  not  t-o 
bring  suit  against  the  sherift*  and  his  sureties  during  the  pendency  of 
a  bill  before  th«  Legislature  for  the  sheriff's  relief.  This  action  of  the 
council  <*ould  only  refer  to  the  taxes  of  1879,  for  which,  as  stated  above, 
he  settled  shortly  thereafter.  His  defalcation  was  for  taxes  subse- 
quently collected  and  was  not  ascertained  until  his  term  of  office  had 
expired,  some  time  after  the  delay  was  exte-nded  to  him. 

We  are  asked,  in  any  event,  to  amend  the  judgment  by  allowing 
credit  for  payments  alleged  to  have  been  made  by  the  defendants. 

We  tind  that  a  payment  of  $1,679  was  made  by  Fazende  before  judg- 
ment in  the  lower  court  and  a  remittance  duly  entered  for  the  same. 
There  is  no  evidence  we  can  consider,  that  shows  any  further  pay- 
ment ])y  either  of  the  defendants.  It  is  true  that  we  are  referred  to 
certain  records  in  the  transcript  as  establishing  such  additional  pay- 
ment, but  these  records  were  not  offered  in  evidence  on  the  trial  and, 
in  fact,  related  to  proceedings  subsequent  in  dat«  to  the  rendition  of 
the  judgment  of  the  lowei*  court  and  even  to  the  appeal,  and  these 
documents  wei-e  placed  in  the  transcript  without  the  consent  of  the 
plaintiff's  counsel  and  we  must,  therefore,  decline  to  give  them  any 
ftirther  considei-ation  than  to  make  the  proper  reservations  in  the 
decree  for  the  protection  of  the  paities. 

The  case*  must  be  tried  here  upon  the  i-ecord  and  pleadings  had  in 
the  lower  court,  up  to  and  including  the  judgment  therein  rendered. 

Tested  by  these,  the  judgment  was  correctly  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  witli  costs,  reserving  to  the  defendants  or 
either  of  them  the  right  to  show  what  sums,  if  any,  not  herein  recog- 
nized, they  may  liave  paid  as  sureties  of  Gauthreaux,  since  the  rendi- 
tion of  the  judgment  appealed  from,  and  to  establish  in  consequence  of 
said  payments  exoneration  from  further  liability,  in  case  the  amounts 
thus  paid  equal  or  exceed  that  for  which  they  respectively  obligated 
themselves  in  :he  sheriff's  bond  on  which  tliev  arc  now  sued. 


Digitized  by  VjOOQIC 


112  SUPREME  COURT  OF  LOUISIANA. 


State  ex  rel.  Bry»Dt  et  al  v«.  Judge.  • 

No.   9044. 
The  State  ex  kel.  E.  K.  Bryant  et  al  vs  N.  H.  Rkjutor,  .Iii><;e 

OF   THE    UlVIL    DisTKICT    UoI'RT,  ETC. 

On  an  ajpplication  lor  a  mandamim  the  nilin^  of  a  district  judge  referriiip:  exroptioii!*  t«  the 

merita.  caDnot  be  reviewwl. 
The  writ  in^tieA  to  procee<l.  not  t-o  recede :  to  do,  not  to  uiido. 
The  judge  is  vested  with  a  legal  diacretion  and  lie  h:i8  exercisfd  it. 
Hin  action  can  cause  the  exceptors  no  Irrepnrable  injury,  as  it  can  he  revised  by  liininelf. 

before  the  final  determination  of  the  salt,  or  on  appeal  by  thin  Court,  which,  if  ho  have* 

erred,  will  render  such  judgment  as  he  ought  to  have  pronoanced . 

PPLICATION  for  a  Mandainus.  % 


A' 


Percy  liohei'U  aud  K.  E.  Moise,  for  the  Relators. 

W,  8,  Benedict  and  F.   W.  Baker  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 
Bekmi'DEZ,  (\  J.     This  is  an  application  for  a  mwndamuH, 
The  relatoi-s  claim  that  the  district  judge,  instead  of  either  overrul- 
ing or  sustaining  certain  exceptions  tiled  by  them,  has  refen-ed  the 
same  to  the  merits. 

The  judge  i-eturus,  that  the  exceptions  were  twofold  :  Attacking  and 
denying  the  capacity  of  the  plaiutitfs  in  the  suit  to  stand  on  judgment 
and  their  title  to  the  claim  sued  upon ;  that,  after  fiiU  and  fair  hearing 
of  the  evidence  and  argument  of  counsel,  believing  said  exceptions  not 
well  founded  as  far  as  the  capacity  of  plaintiff  to  stand  in  judgment 
was  concerned,  but  thinking  that  the  exception,  as  to  the  titl^  of  plain- 
tiff, though  not  made  out,  could  more  truly,  fairly  and  justly  be  de- 
cided, after  hearing  the  evidence  in  full  upon  the  merits,  and  desiring 
not  to  prejudice  defendant's  rights,  or  to  cut  them  off  from  said  excep- 
tions, he,  (the  judge)  under  the  judicial  discretion  vested  in  him  by 
law  and  under  and  in  accord  with  the  practice  of  his  court  and  of  the 
courts  of  the  State  generally,  i*eferred  siiid  exceptions  to  the  merits  to 
be  tried  and  decided  therewith. 

This  Court,  is  clearly  asked  to  review  the  ruling  of  the  lower  judge, 
which  is  claimed  as  erroneous.  It  is  asked  to  revei-se  that  ruling  and 
to  reinstate  the  exceptions,  or  to  direct  the  district  judge  to  do  so^  and 
to  I'equire  him  to  dismiss  or  maintain  those  preliminary  defenses. 

This  cannot  l>e  done,  on  an  application  for  a  mandaniM^  which,  when 
granted,  becomes  a  mandate  to  proceed,  not  to  recede  ;  to  do,  not  to  undo. 
:e  A.  268. 
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The  ap]>re1ienHiou  of  the  relators  that  the  ruling  of  the  district 
judge  may  work  them  an  ii-reparahle  injury,  ia  entirely  without  founda- 
tion. 

The  district  judge  himself  has  the  power  thereafter  to  reconsider  his 
interhK*ut4>ry  decree,  and  also  the  preliminary  defenses;  and,  were 
he  to  find  his  ruling  erroneous  and  the  exceptions  well  founded,  he  can 
set  ai<ide  and  act  on  the  exceptions,  sustaining  or  annulling  them,  as 
be  might  think  legal,  even  after  evidence  lias  been  received  and  argu- 
ment heard  on  the  merits,  should  he  not  do  so,  his  ruling  refening 
to  the  nieints  and  his  subsequent  decision,  on  the  same  (lefenses  and  on 
the  merit sv,  can  he  brought,  by  appeal,  to  this  Court,  who  will  then 
render  such  judgment  as  the  district  judge  ovght  to  have  rendered, 
r^ould  he  be  found  to  have  erred  in  making  the  reference  complained 
of.    ^^tate  ex  reL  Phlug  vs.  Judge  Civil  District  Court,  35  A.  765. 

The  distiict  judge  says  in  his  return  that  he  has  heard  evidence  and 
argnuieut  of  counsel,  that,  for  reasons  satisfactory  to  himself,  he  has 
decided  that,  part  of  the  defense  was  well  founded,  but  was  not  ready 
to  "pass  on  the  other  branch  and  that,  in  the  interest  of  justice,  he 
th<mght  it  preferable  to  refer  the  exceptions  to  the  merits. 

This  show^s  clearly  the  exercise  of  a  discretion  vested  in  him  by  law. 
It  justities  his  conduct,  although  it  nuiy  not  his  ruling  which  may 
nevertheless  be  ineoiTect  and  injurious  to  the  interest  of  the  parties. 
The  injuiy,  if  any,  can  be  repaired  before  or  after  ap]>eal. 

The  application  is  refused  with  costs. 


No.  8998. 
H.  Dri)LEY  Coleman  &  Bro.  vs.  Theik  Cueditors. 

Whero  a  party  applion  for  a  reHpite  uoder  tlio  insolvent  laws  of  the  State  and  files  his  sobed- 
nlo  and  the  usual  order  is  rendered  thereon,  and  a  crcililor  representing  that  his  debtor 
is  carryius  on  business  as  before  and  disposing  of  his  propert}'.  prays  for  an  order 
requiring  the  debtor  to  give  bond  to  cover  his  claim  and  as  indemnity  against  the  alleged 
disposition  of  property  pending  the  proceedings  for  a  re8])ite.  which  order  is  granted, 
the  same  can  bo  appealed  from. 

This  appeal  is  not  premature  because  the  appellant  had  failed  to  move  for  the  rescinding  of 
the  order  before  taking  the  same. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe y  J. 


Braughn,  Buck  &  Dhikelspiel  and  W,  O.  Hart  for  Appellees. 
Jonas  rt-  Nixon  for  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Toi>D,  J.     H.  Dudley  Coleman  &  Bro.  filed  on  the  5th  September, 
1863,  a  petition  for  a  respite  and  annexed  thereto  a  statement  of  their 
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assets  and  liabilities.  The  coui*t  rendered  the  usual  order  thereon. 
On  the  tenth  of  same  month  a  supplemental  petition  and  schedule  were 
filed.  On  the  15th  of  »September,  the  Gennania  National  Hank,  the 
holder  of  two  notes  on  wLieh  Coleman  &  Bro.  were  indorsers,  reciting 
the  proceeding  for  a  respite  and  representing  that  their  alleged  debtors 
were  carrying  on  their  business  as  before  and  selling  and  disposing  of 
their  proi)erty,  prayed  that  Coleman  &  Bro.  be  required  to  give  a  bond 
to  cover  the  claim  of  the  bank  and  that  the  property  possessed  by 
them  be  not  disposed  of  pending  the  apjdication  for  a  respit<e. 

An  order  was  accordingly  rendered  requiiing  the  execution  of  the 
bond;  i)sked  for,  in  five  days  from  the  service  of  the  order. 

From  this  order  Coleman  &  Bro.  appealed. 

The  appellee  moves  to  .dismiss  the  ap[>eal  on  three  grounds,  sub- 
stantially as  follows : 

1.  That  the  order  appealed  from  is  not  such  as  can  work  an  irr<»pa- 
rable  injury. 

2.  That  for  this  Court  to  detemiine  whether  the  injury  would  or  not 
be  in*eparable,  would  have  to  take  original  jurisdiction,  there  being  no 
proceedings  or  testimony  on  the  point  in  the  record. 

3.  That  the  appeal  was  prematurely  taken,  there  having  be^n  no 
motion  to  rescind  the  order  for  error. 

Ist.  We  think,  in  view  of  the  facts  and  proceedings  appearing  in  the 
record,  that  an  irreparable  injury  might  (^nsue  to  the  appellants  from 
the  order  or  interlocutory  judgment  in  (piestion.  It  is  to  be  j)resunied 
that  the  appellants  expect  to  derive  some  gi-eat  advantage  from  the 
respite,  and  we  can  easily  imagine  a  condition  of  affairs  where  such  a 
relief  would  save  them  from  hopeless  financial  ruin. 

The  order  condemns  them  to  give  a  bond  for  a  large  amount  in  favor 
of  the  appellee,  who  is  seeking  to  defeat  their  application  for  a  respite. 
If  they  should  be  unable  to  give  the  bond  and  thus  open  the  way  for 
the  pursuit  of  this  creditor  by  regular  action,  it  is  easy  to  see  that  it 
would  probably  result  in  a  failure  to  obtain  the  respite  and  a  failure  to 
extricate  themselves  from  their  enibanassments  in  the  manner  pro- 
posed. That  the  injury  might  prove  in-eparable  ^4ewing  the  order  in 
this  light,  we  think  the  appellants  were  entitled  to  appeal  from  it. 

2d.  The  same  record  of  proceedings  upon  which  the  lower  judge 
acted  is  before  us  and  we  are  only  called  upon  to  review  the  action  of 
the  judge  in  the  light  of 'these  proceedings,  not  to  determine,  now, 
whether  he  did  right  or  wrong  in  gi-andng  the  order,  but  only  to  judge 
of  the  character  of  the  order  and  whether  api)ealable  or  not.     This 
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does  not  involve  original  jurisdiction.  We  fail  to  see  force  in  this 
ground. 

M.  If  the  order  or  deci-ee  in  ([uestion  was  appealable,  it  was  not 
incumbent  on  the  appellants  to  try  and  have  it  rescinded,  he  was  enti- 
tled to  his  appeal  at  once. 

There  are  otlier  grounds  of  dismissal  discussed  in  the  brief  of  coun- 
sel, but  as  tliey  were  not  included  in  the  motion  to  dismiss,  we  are  not 
called  on  to  consider  them. 

For  the«e  reasons  the  motion  is  denied. 


No.  8668. 
JcisEPH  E.  Ealek  vs.  Widow  Rrrrs  LoixtK  kt  al. 

RiglitA  of  a  creditor  of  the  community  cannot  be  defeated  by  an  adjndication  of  the  Bhare 

of  minors  in  the  common  property  to  the  surviving  spouse  and  by  a  special  iDortgafre 

giren  in  their  favor  by  the  latter,  to  secure  their  liquidated  rights. 
Such  creditor  is  entitled  to  be  paid  his  claim,  by  preference,  half  by  the  widow  who  has 

accepted  the  community  and  half  by  the  heirs,  each  fur  his  virile  share ;  the  minors  not 

to  be  bound  ior  more  than  their  share  of  inheritance. 
Simulation  cannot  be  set  up  by  the  vendee  against  the  reality  of  his  purchase  of  real  estate, 

after  the  validity  of  the  same  has  been  judicially  asserted  by  him  and  recognized  by  the 

court. 
Want  of  consideration  cannot  be  urged  after  a  plea  and  proof  of  payment. 
Prmeription  does  not  run  against  notes  which  have  been  uninterruptedly  sued  upon  via  exe- 

eutiva  and  cia  nrdinaria,  although  in  one  instance,  before  a  court  having  no  jurisdiction. 
A  money  judgment  on  appeal  can  be  amended  by  allowing  interest  due,  accidently  omitted, 

without  granting  a  rehearing. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus  J  J. 

W.  S.  Benedict  and  J.  H,  Sjyeanng  for  Plaintiff  and  Ax)pellant. 
Jf.  M,  Cohen  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermi'dez^  C.  J.  This  is  an  action  by  the  holder  of  several  notes, 
originally  furnished  by  Rufus  Lodge,  in  settlement  of  the  purchase 
price  of  ceitain  real  estate  sold  to  him  by  Mrs.  Spearing. 

The  suit  is  brought  against  Widow  Rufus  Lodge  in  her  capacity  of 
gurviving  spouse  in  community  and  of  tutrix  of  two  minors,  the  issue 
of  her  marriage  with  her  deceased  husband,  and  against  the  third  child, 
who  has  attained  the  age  of  m^^jority. 

The  plaintiff  alleges  that  since  the  death  of  Rufus  l^odge,  proceed- 
ings were  had  in  his  succession,  by  which  all  the  property  belonging 
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to  his  widow  and  liis  children  and  held  in  eomnion,  was  a<\jiidicated  to  the 
former,  and  that  the  rights  of  the  minors,  after  being  liquidated,  were 
secured  by  special  mortgage  on  the  property  of  the  widow  and  that 
adjudicated. 

.  He  charges  fraud  and  injury  and  prays  for  judgment  for  the  amount 
remaining  due  on  tlie  notes  as  liquidated  by  a  judgment,  and  for  a 
recognition  of  the  judicial  mortgage  resultmg  from  the  registry  of  such 
judgment  anterior  to  the  mortgage  consented  in  favor  of  the  minors. 

The  defenses  are  numerous  and  conflicting  on  the  one  hand,  while 
the  reality  of  the  sale  and  the  validity  of  the  notes  are  attackt.'d,  pay- 
ment and  prescription  are  jjleaded  on  the  other. 

The  case  was  first  tried  by  a  jury  who  found  frn*  defendants.  Dis- 
satisfled  with  the  verdict,  the  district  judge  gninted  a  new  trial. 
The  jury  again  found  for  defendants  and  the  judge  refused,  for  reasons 
orally  assigned,  to  set  their  verdict  aside. 

The  evidence  shows  that,  at  the  maturity  of  the  notes,  after  the  death 
of  Rufus  Lodge,  executory  [iroceedings  were  instituted  to  compel 
payment  j  that  his  widow,  in  her  own  right  and  as  tutrix,  pleading 
payment  of  the  notes,  applied  for  and  obtained  an  injunction  arresting 
all  proceedings;  and,  that  on  trial,  judgment  was  rendered  against 
them,  from  which  no  appeal  was  ever  taken  and  which  constitutes  res 
judicata. 

It  also  appears  that  the  pro])erty  was  then  seized  and  sold,  but  did 
not  realize  enough  to  pay  the  notes ;  that  the  amount  realized  having 
been  credited  on  the  notes,  a  suit  was  brought  before  the  Second  Dis- 
trict C^ourt  against  the  widow,  as  tutinx,  administering  the  succession 
of  Rufus  Lodge,  and  that  judgment  was  accoidingly  rendered  in  his 
favor. 

Subsequently,  on  an  attempt  to  execute  this  judgment,  the  defense 
was  set  up  that  it  was  a  nullity,  as  having  been  rendered  by  a  coiui; 
without  jurisdiction,  as,  prior  thereto,  the  widow  and  heirs  had  been 
put  in  possession,  and  the  defense  prevailed. 

The  judgment  rendered  on  that  issue  has  never  been  revised  on 
appeal  and  cannot  be  disturbed. 

It  is  that  judgment  which  was  recorded  and  the  registry  of  which 
the  i)laintiff  claims  has  created,  in  his  favor,  a  judicial  mortgage  aflfect- 
ing  the  property  of  the  succession. 

The  proceedings  had  in  the  mortuaria  for  the  ad,iudication,  the  liqui- 
dation of  the  rights  of  the  minors  and  the  execnition  of  a  special 
mortgage  to  secure  them,  even  if  not  conducted  and  caiTied  out  to 
injure  the  plaintiff,  could  not  have  that  effect. 
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The  plaintiff  was  and  has  continued  to  be  a  creditor  of  the  conunu- 
nity.  At  the  death  of  RufiiB  Lodge,  the  property  comprising  the  mass 
of  the  community  passed,  by  operation  of  law,  half  to  liis  surviving 
wife  and  half  to  his  children  inheriting  his  share  therein,  but  burdened 
with  the  claims  of  the  creditors  of  the  community,  one  of  whom  was 
and  still  is  the  plaintiff. 

No  act  of  the  wi<low,  in  her  own  name  or  as  tutrix,  and  no  act  of  the 
heirs,  whether  of  age  or  not,  could  deprive  the  creditor  of  the  commu- 
oity  of  his  rights  to  be  paid  out  of  the  common  property  in  i>reference 
to  any  right  of  ownership  which  the  widow  or  the  heirs  acquired 
thereto  at  the  dissolution  of  the  community. 

The  defense  of  prescription  cannot  be  sustained.  The  plaintiff 
appears  to  have  been  restless  during  the  nine  years  following  the  matu- 
rity of  the  notes,  in  seeking  payment  of  the  same,  he  first  proceeded 
ria  execittiva,  but  was  kept  in  suspense  by  the  injunction.  He  subse- 
quently sued  Ha  ordinaria  for  the  balance  remaining  due.  If  it  be  true 
that  the  court  which  recognized  his  claim  had  no  jurisdiction,  the  fact 
of  the  suit  and  the  service  of  the  citation  were  enough,  effectually,  to 
interrupt  prescription.  Since  the  judgment  sustaining  the  plea  to  the 
jurisdiction,  he  has  brought  the  present  suit  which  has  been  pending 
for  more  than  three  years. 

We  attach  no  importance  to  the  other  defenses,  set  up  as  they  were, 
raised  and  overruled  in  other  proceedings. 

The  reality  of  the  sale  was  attacked  by  the  assignees  of  S]>earing  & 
Co.,  in  a  bankru^itcy  proceeding  before  the  United  States  District  Court, 
in  this  city,  in  wliich  it  was  sought  to  have  it  declared  that  the  prop- 
erty did  not  belong  to  the  succession  of  Rufus  Lodge,  but  to  the 
insolvents.  The  defense  of  the  widow,  in  her  name  and  as  tutrix,  was 
the  validity  of  the  sale.  After  trial,  the  bill  was  dismissed  and  title 
thus  recognized  in  tlie  succession  of  Lodge. 

The  answers  to  the  inten-ogatories  propounded  to  plaintiff'  and  which 
remain  uncontradicted,  establish  that  he  is  the  owner  of  the  notes  sued 
on  and  that  the  original  sale  was  real.  Nothing  shows  that  the  defend- 
ant«  would  have  had  any  valid  defense  against  the  notes  had  they  been 
sued  on  by  Mrs.  Spearing,  who  had  sold  the  proi)erty  to  Rufus  Lodge. 

The  plaintiff  claims  that  he  is  entitled  to  a  judgment  I'w  solido  against 
the  widow  and  heirs  of  Rufus  Lodge.  He  is  not  entitled  to  such  judg- 
ment and  can  recover  only  to  the  extent  of  one-half  against  the  widow 
and  one-half  against  the  heirs,  each  for  his  virile  share,  the  minors  not 
to  be  bound  for  more  than  the  amount  of  their  inheritance. 
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It  is,  therefore,  ordered  and  decreed  that  the  venlict  and  jud^iient 
thereon  be  avoided,  annulled  aud  reversed ;   and. 

It  is  now  ordered  aud  decreed  that  tlie  plaintiff',  Joseph  E.  Ealer,  do 
have  and  recover  the  sum  of  four  thousand  six  hundred  and  one  dol- 
lars and  seventeen  cents  ($4601  17)  from  the  defendants,  half  from 
Hannah  Jourdan,  widow  of  Rufus  Lodge,  regardless  of  the  special 
mortgage  in  favor  of  her  children,  and  half  trom  the  minors,  Kate  and 
Virginia  Lodge  and  the  heir  of  age,  Olivia  Lodge,  jointly,  each  for 
her  viWte  share,  regardless  of  the  a<ljudicati<m  <if  their  half  to  their 
mother ;  the  minors  not  to  be  liable  to  payment  beyond  the  property 
inherited  by  them  from  their  father,  and  the  heir  of  age  not  to  be  liable 
for  more  than  one-third  of  the  half  of  the  whole  debt  recovered ;  the 
defendants  to  pay  costs  in  both  C/Ourts,  in  the  same  propoi-tion. 


On  Application  for  a  Rehearing. 

The  plaintiff  a«ks  an  amendment  of  the  decree  herein  rendered  so 
as  to  be  allowed  interest  from  the  date  of  the  partial  payments.  He  is 
entitled  to  that  amendment,  without  being  gi*anted  a  rehearing. 

It  is,  therefore,  ordered  that  the  decree  herein  be  amended  so  as  to 
recover  eight  per  cent  "per  annum,  interest  on  tlie  amount  allowed, 
$4001  17,  from  the  23d  of  March,  1875,  till  paid,  and  that  thus  amended 
the  decree  remain  undisturbed. 

Rehearing  refused. 


No.  8918.       . 
John  Jannet  vs.  John  J.  Brown. 


52    774  In  an  action  for  the  nettlement  of  a  commercial  partnership,  it  is  Unnecessary  to  join,  an 

party  plaintiff,  the  apparent  transferee  of  a  portion  of  the  partnership  interest,  if  it  ap* 
pears  that  snch  transferee  was  a  person  interposed,  with  no  real  rights  in  the  premises. 
In  a  litigation  growing  ont  of  a  written  contract  between  parties  as  common  carrier,  parol 
testimony  is  admissible  to  prove  a  subsequent  verbal  agreement,  conferring  certain 
privileges  to  the  managing  paitner  of  the  concern,  such  as  carrying  certain  merchandise 
on  the  partnership  boat  for  snch  partner  free  of  charge. 

APPEAL  from  the  ('ivil  District  (Vmrt  for  the   Parish  of  Orleans. 
Ijazams,  J. 

E.  H.  Farrar  for  Plaintiff  and  Appellee. 

Singleton,  Browne  d-  Glioate  for  Defendant  and  Ap]>ellant. 

The  opinion  of  the  Court  was  delivered  by 

PocHi^.,  J.  This  is  a  suit  for  the  settlement  of  certain  iteuis  alleged 
to  have  been  omitti'd  from  the  li(iuidation  of  a  partnershi]>  formerly 
existiug  between  plaintiff  and  def<»ndant  as  c4)mmon  carrier.^. 
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The  record  »how8  that  in  December,  1875,  phiintiff  who  owned  two- 
thirds  of  the  Hteanil>oat  "Gov.  Allen,"  and  who  represented  the  other 
owners,  entered  into  a  notarial  contract  with  the  defendant  with  a  view 
to  niu  said  boat,  as  carrier  of  freiglit  and  passengers,  between  New 
Orleans  and  Bayou  Sara,  on  the  Mississippi  river. 

The  main  stipulations  of  the  contract  provided  that  Brown  should 
have  the  exclusive  luanageraeiit  of  the  boat,  for  which  he  was  to  receive 
a  salary  of  $400  a  month,  tifteeu  per  cent  of  the  net  profits  of  the  boat's 
earnings,  and  to  have  the  privilege  of  carrying  on  the  boat  free  of 
charge,  the  United  States  mail  during  the  continuance  of  a  contract 
which  he  had  with  the  Government  as  mail  carrier  between  New  Or- 
leans and  Bayou  Sara. 

The  contract  was  to  last  during  the  existence  of  the  boat,  and  it 
farther  obligated  Brown  to  furnish  to  Janney  and  other  owners,  a  weekly 
statement  of  the  business  of  the  boat. 

It  appears  that  Brown  then  owned  a  sugar  plantation  on  the  river 
a  short  distance  above  Baton  Rouge,  and  that  during  the  continuance 
of  the  contra<'t,  he  carried  fron.  New  Orleans  to  his  plantation  large 
quantities  of  merchandise  and  other  plantatioif  supplies,  for  the  trans- 
portati«^n  of  which  he  paid  nothing  to  the  boat  or  his  co-partners. 

The  principal  object  of  this  suit  is  to  obtain  from  defendant  a  full 
account  and  settlement  of  the  charges  which  are  due  as  freight  on.  such 
merchandise  and  x>lantation  supplies,  which  freights  are  alleged  to 
exceed  two  thousand  five  hundred  dollars. 

For  defense,  Brown  first  present-ed  an 

Exception. 

He  coutt^nds  that  plaintiff  is  without  capacity  to  stand  in  suit  alone, 
and  thait  Charles  T.  Beard  and  Thomas  P.  Leathei-s,  who  were  joint 
owners  of  the  boat,  should  have  l>een  made  parties,  in  default  of  which 
the  present  action  cannot  be  maintained. 

From  the  evidence  taken  on  the  exception,  we  are  satisfied  that  T. 
P.  Leathers,  who  waft  a  cr<»ditor  of  Janney,  on  account  of  a  transaction 
witli  Benson,  a  previous  co-owner  of  the  ^^Gov.  Allen,"  had  no  pro- 
\)TU  tary  interest  in  the  boat,  and  had,  therefore,  no  concern  with  the 
contract  between  Brown  and  Janney.  The  other  third  of  the  boat, 
which  was. really  owned  by  Couery,  but  which  stood  in  the  name  of 
Coleman,  was  subsequently  transferred  by  the  latter  to  Charles  T. 
Beard,  a  half-brother  of  Brown,  and  the  bar-keeper  of  the  boat.  But 
the  te-stimony  shows  to  our  entir<i  satisfaction  that  in  this  transfer 
Beard  was  a  persim   inferposed  for  the  real  and  true  purchaser,  who 
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was  John  J.  Brown  himself,  and  that  Beard  never  did  truly  acquire  tlie 
slightest  interest  in  the  ownership  of  the  boat,  or  in  *  the  partnership 
formed  between  Janney  and  Brown.  We  deem  it  unnecessary  to  de- 
tail the  reasons  which  have  led  us  to  this  conclusion. 

The  exception  of  want  of  proper  parties,  was,  therefore,  correctly 
overruled. 


On  the  Merits. 

The  defendant  urges  that  in  a  subsequent  agreement  between  Jan- 
ney and  himself,  made  verbally,  he  was  allowed  the  privilege  of  carry- 
ing free  of  charge,  all  articles  of  plantation  supplies  shipped  from  New 
Orleans  to  his  plantation  in  West  Baton  Rouge,  and  that  such  articles 
were  thus  brought  free  of  charge  on  the  "Gov.  Allen"  during  the  en- 
tire continuance  of  the  partnership  in  question. 

The  report  of  experts  appointed  for  the  purpose  of  ascertaining  the 
amount  of  charges  due  on  these  things  under  card  rate*,  or  ordinary 
rates,  shows  that  the  bill  for  such  fi'eight  would  have  iunounted  to 
«2555  22. 

The  judgment  of  the  lower  court  is  in  favor  of  plaintiff  for  the  sum 
of  $1448  27,  and  defendant  appeals. 

On  the  trial  below  plaintiff  urged  a  claim  of  nine  hundred  dollars, 
for  a  like  sum  charged  to  have  been  misapplied  by  Brown,  and  for 
which  it  is  urged  that  he  should  be  held  responsible. 

As  the  district  judge' gave  no  reasons  for  his  judgment,  we  are  not 
informed  of  the  disposition  which  he  made  of  that  claim,  and  whether 
it  forms  any  part  of  his  finding  in  favor  of  plaintiff. 

But  be  that  as  it  may,  we  think  that  the  charge  should  be  rejected. 

1.  Because  the  petition  contains  no  allegation  touclung  such  a 
charge,  the  demand  is  restricted  by  the  pleadings  to  an  account  for 
alleged  unsettled  freight  earnings  of  the  boat. 

2.  But  as  evidence  on  the  question  was  admitted  without  objection, 
we  have  considered  the  same  and  have,  therefore,  I'eached  the  foUow^- 
ing  conclusion : 

That  the  conduct  of  Brown  in  making  the  outlay  of  that  amount 
was  at  the  time  sanctioned  and  was  subsequently  and  unreservedly 
ratified  by  Janney. 

The  amoimt  was  entrusted  to  one  H.  C.  Young  for  tlie  pui'chasing  of 
stock  in  a  railroad  connecting  the  town  of  Clinton  and  Port  Hudson,  a 
shipping  point  on  the  Mississippi  river,  the  object  being  to  obtain  a 
voice  in  the  board  of  directors  of  the  road,  so  as  to  secure  shipments 
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on  the  ** Allen "  froiu  that  cor]»oration.  Through  the  inlidelity  of  the 
agent,the  soheiiie  f'Hiled  and  tlie  money  wns  lost.  Under  the  circuni- 
Htances  developed  by  tlie  testimony,  we  hold  that  the  loss  wa«  that  of 
the  partnership,  and  that  it  should  not  he  vi8ited  excluftively  on  Hrown. 
The  investment,  when  nnule,  met  with  no  objeeticm  from  Januey,  on 
whom  the  money  was  drawn  under  Brown's  cmlers,  and  by  whom  it 
wiis  paid,  Avith  full  knowledge  of  the  ])rojeeted  venture. 

The  issue  is  thus  limited  to  the  alleged  verbal  agreement  tom'hing 
Brown's  right  U^  carry  his  up-freights  free  of  charge.  Its  main  sup- 
port is  his  own  testimony.  He  states  that  after  the  execution  of  the 
conti-act  with  Janney,  and  on  the  sanu»  day,  he  remarked  to  the  latter 
that  be  had  forgotten  to  stipulate,  concerning  the  carrying  of  his  up- 
freights,  to  which  Janney  had  answered  that  it  was  a  trifling  matter, 
and  that  he  (Brown)  should  go  on  and  run  the  **  Allen  "  just  as  he  had 
ran  the  "  Pike." 

In  that  connection,  the  record  shows  that  the  "W.  S.  Pike,"  which  was 
owned  exclusively  by  Brown,  had  been  run  by  him,  in  the  same  trade, 
jdnce  her  construction  to  the  day  when  she  was  destroyed  by  tire  a 
short  time  previous  to  the  date  of  this  contract,  and  that  the  '*Allen  " 
was  to  have  been,  as  she  was,  under  the  contract,  placed  in  that  trade  in 
her  stead,  with  the  same  days  of  departure  and  arrivail.  As  the  sole 
owner  of  the  **  Pike,"  it  stands  to  reason  that  Brown  paid  no  freight 
charges  on  his  own  shipments  from  this  city  to  his  plantation,  and  it  is 
undisputed  that  Janney  knew  it. 

Hence  we  construe  his  answer  to  Brown's  remark  meaning  unequivo- 
cally that  touching  his  up-freights,  Brown  would  have  the  same  privi- 
leges on  the  **  AUen "  which  he  had  enjoyed  on  the  "Pike"  when  he 
was  running  her  in  the  trade  on  which  they  were  together  venturing 
with  the  partnership  formed  on  that  day. 

To  corroborate  his  testimony  which  was  in  the  main  denied  by  Jan- 
ney, the  defendant  offered  the  testimony  of  McCaun,  who  was  present 
at  the  conversation,  and  of  Uonery  who  was  a  part-owner  of  the 
**  Allen."  On  objection  of  plaintiff's  counsel  the  testimony  was  ex- 
cluded on  the  ground  that  parol  evidence  cannot  be  admitted  against 
or  beyond  what  is  contained  in  the  Acts  and  under  the  provisions  of 
Article  2276  of  our  Civil  Code. 

The  agreement  shown  by  Brown's  testimony,  added  nothing  to  and 
detractefl  nothing  from  the  contract  of  partnership.  His  testimony 
wa*  properly  admitted  to  show  a  subsequent  verbal  agreement  on  the 
ftubject  of  a  matter  which  formed  no  part  of  the  written  contract  and 
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wliich  had  not  been  mentioned  or  diRciiHfted  at  the  execution  of  the  act. 
It  was  right  and  proper  that  he  should  have  been  allowed  to  corrobor- 
ate it  by  other  parol  testimony.  This  rule  is  well  settled  in  our  juris- 
prudence. Cunningham  vs.  Caldwell,  7  Rob.  52();  Mathias  vs.  Lebnt, 
10  Rob.  94 ;  Jamison  vs.  Ludlow,  3  A.  492. 

The  judge,  therefore,  erred  in  rejecting  the  proffered  testimony.  As 
it  comes  up  with  the  record  under  the  bill  of  exceptions,  we  have  con- 
sidered it  and  give  it  due  weight. 

Mc(-ann  testified  that  he  was  present  at  tlie  conversation  related  by 
Brown,  and  he  corroborates  the  latter's  testimony  thereon. 

Conery,  the  co-owner,  testifies  that  the  "  Allen "  had  been  running 
in  opposition  to  the  "  Pike,"  with  a  resulting  loss  to  her  owners  of 
$30,000,  and  that  the  contract  with  Brown,  had  proved  to  be  the  salva- 
tion of  the  fonner,  by  reason  of  his  efficient  management  and  of  his 
great  prestige  in  the  Bayou  Sara  trade,  and  that  if  he  had  been  con- 
sulted touching  Brown's  request  for  the  fi*ee  transportation  of  his  up- 
freights,  he  would  have  cheerfully  made  that  concession,  and  many 
others,  with  a  view  to  secure  his  valuable  co-operation  in  the  business 
of  the  *^\llen." 

Our  conclusion  is  that  Brown's  defense  is  fully  made  out  by  the  evi- 
dence, and  that  the  judgment  of  the  lower  court  is  erroneous. 

It  is,  therefore,  ordered,  ad^judged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  plaintiff's 
claim  be  rejected  and  his  action  dismissed  at  his  cost  in  botli  ^courts. 


No.  9038. 
The  State  of  LorisiANA  ex  rel.  Rkhiakd  J.  Williams  vs.  A.  E. 

LlVAl'DAIS,    Jl'DGE    OF   THE    TwENTY-FOlRTH    JlDK'IAL    DISTRICT 

AND  R.  T.  Beaure(;akd,  District  Attorney. 

ITnder  that  olanse  of  the  Federal  Coostitation  giving  C^oofirress  power  to  i-epilate  commeroe 
with  foreign  nations  and  among  the  Stat«H,  it  became  ve8t«d  with  authority  over  the 
subject  of  the  pilotage  of  vessels  in  all  the  ports  of  the  Fniou. 

('ongreas  has.  however,  never  so  legislated  as  to  repeal  or  snpersede  the  laws  of  this  State 
on  the  same  subject. 

Neither  the  Act  of  June  1.  1874,  nor  the  reg^ilations  of  the  Secretary  of  War  under  it,  had 
such  effect. 

So,  where  one  holding  a  license,  as  pilot,  from  the  Foited  St«t«8  Local  Inspectors  of  tJie  port 
of  New  Orleans,  it  being  prosecuted  for  an  alleged  violation  of  the  State  law  concerning 
the  pilotage  of  vesaels  to  and  from  said  port  of  New  Orleans,  before  a  StAt«  court,  the 
power  ur  jurisdiction  of  such  State  court  to  eutertAiu  the  prosecution  and  punish  the 
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oi&iMi«r.  IS  not  affected  or  abridged  by  any  law  of  CongreAs.  or  order  or  regulation  of  any 
Federal  officer,  or  by  an  ii^ unction  from  a  Federal  court  directed  against  the  parties 
charged  with  instigating  the  prosecution. 

PPLICATION  for  Proliibitioii  and  Certiorari. 


A 


E.  //.  M('(!ahh  fen-  tlie  Relator. 

1.  Congress  alone  ha«  power  to  regulate  commerce  with  foi-eigu  nationtt  and  among  the 
^reral  States  (Constitution,  Art.  i.  Sec.  8).  The  power  to  regulate  commerce  includes 
the  regulation  of  navigation,  and  pilot  laws  are  regulations  of  navigation.    12  How.  299 

2.  The  States  can  provide  rules  and  r^ulations  on  the  subject  of  pilotage  only  in  the  absence. 

of  the  exercise  of  that  power  by  Congress  and  if  Congress  has  acted  on  the  same  sul^ject, 
in  so  fiu*  as  the  South  Pass  is  coucemed.^thero  is  no  place  left  for  the  operation  of  the 
State  pUot  laws  over  that  locality.    2  Wal.  450. 

X  The  pilot  laws  of  thLs  State  have  been  repealed  or  superseded  by  Act  of  Congress,  of  June 
1,  1874,  in  so  far  as  Eads  Jetties  and  South  Pass  are  concerned.  The  interpretation 
placed  upon  this  act  by  the  Secretary  of  War,  the  officer  designated  "  to  establish  such 
regulations  respecting  the  use  of.  or  passage  through  such  channel,  as  he  shall  deem 
needful  to  folly  protect  the  channel  and  to  facilitate  the  excavation,  improvement  and 
use  thereof,"  mnst  be  followed  and  cannot  be  called  in  question  by  the  courts.  The 
Reporter.  Vol.  Ill,  December  29.  1883,  p.  228;   11  Wall.  6.W;  7  Wall.  347. 

|.  The  practical  construction  given  to  this  Act  of  Congress,  by  the  Secretary  of  War,  in 
the  r^nlaUons  issned  by  him  and  acted  upon  by  all  parties  interested,  should  be  con- 
sidered by  the  courts  in  interpreting  the  statute  and,  in  case  of  doubt,  be  deemed  conolu- 
eive.    21  How.  35;  24  HI.  27. 

j.  An  act  declared  lawful  by  a  solemn  decree  of  the  United  States  Circuit  Court,  cannot  be 
con8ldere<l  and  prosecuted  as  a  crime  by  a  district  attorney  of  the  State,  thereunto 
authorized  by  the  District  Judge — especially  where  such  act  arises  under  and  involves 
the  construction  of  a  Federal  statute.  Judicial  comity  between  the  State  and  Federal 
courts  induce  them  to  respect  and  defer  to  the  decisions  of  each  other  upon  matters 
within  their  jurisdiction.    33  A  39;  10  Wheat.  160. 

6.  The  Constitution  and  laws  of  the  United  States  are  supreme  and,  to  prevent  collision 
between  State  and  National  authority,  the  final  decision  upon  all  such  questions  arising 
in  regard  thereto,  should  rest  with  the  conrts  of  the  Union.  Cooley's  Const.  Limita- 
tions, p.  12:  Wheat.  .334-336. 

T.  Criminal  prosecutions  cannot  be  instituted  and  caiTied  on  in  a  State  court  in  violation  of 
an  injunction  issned  out  of  a  Federal  court,  especially  where  defendants  in  iniunction 
are  the  prosecuting  witnesses^  In  such  case  this  Court  will  interfere  to  prevent  a  con- 
flict of  jurisdiction.    5  R .  29 . 

>i.  The  Act  No.  63.  Extra  Session  of  1877,  as  well  as  all  the  State  pilot  laws,  must  be  strictly 
nonstrued,  because  the  former  Lb  a  criminal  statute  (Potter's  Dwarris,  p.  245),  and  the 
latter  create  a  monopoly  and  confer  excluMive  privileges  on  the  Branch  Pilots  ot  this 
port  Se<lgwick's  StatAitory  Construction,  p.  293 ;  3  E.  &  B.,  Q.  B.  889 ;  21  Conn.  294-306  ; 
La.  Constitntion.  Art.  248. 

9.  Pilots  are  not  public  officers.  Their  avocatien  is  a  private  profession,  trade  or  calling. 
R.  M.  Charlton*s  R.  310  and  311.  In  Admiralty  a  pilot  is  regarded  as  a  mariner  or  sea- 
man (Desty's  Shipping  and  Admiralty.  $  141).  and  pilots'  fees  fixed  by  State  Statutes  are 
recoverable  in  the  Admiralty  Courts  of  the  United  Stotes.  13  Wal.  2.36  ;  101  U.  S.  520: 
Lord  Tenterden's  Treatise  on  Shipping.  Part  2,  ch.  5,  sec.  I,  p.  148  ;   10  Pet.  lOfi. 
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James  R.  BecKwUh  for  the  Reftpondent. 

1.  Under  the  restrictions  contained  in  tbo  fifth  niib-divlHion  of  section  9.  nrticlo  1,  of  tbe 
Constitution  of  tlio  United  States.  Jind  in  the  present  state  of  Federnl  lercislation.  Con- 
lirrcBs  has  no  power  to  repeal  the  pilot  laws  in  force  in  any  State,  without  the  repeal 
extends  to  all  of  the  State,  harbor,  seaport  and  pilot  laws  of  all  the  States. 

2.  The  pilot  laws  of  this  State  are  in  full  force  and  effect  over  all  of  the  waters  at  the  montli 
of  the  Mississippi  river,  in  all  of  the  passes,  and  have  not  been  repealed  by  any  Act  of 
CouffTOs*,  or  by  the  act  or  rer^nlations  adopte<l  by  the  War  Department  of  the  Govern  - 
mcnt  of  the  United  Stnteb.  either  directly  or  liy  implication. 

3.  The  pilot  laws  of  this  State  are  in  full  force  and  effect,  not  only  in  the  passes  and  several 
mouths  of  tho  Missinsippi  river,  but  also  at  son,  over  waters  adjacent  to  the  coast  of  the- 
State,  off  (he  several  mouths  of  tbo  passes  of  tho  Mississippi  livcr;  and.  under  the  pro 
visions  of  Act  No.  63,  of  tho  Acts  of  1877,  offi^ndcrs  can  bo  lawfully  punished  for  illegally 
piloting;  vessels  without  bcin;;  lawfully  licensed,  even  where  tho  offense  is  committed  or 
commenced  within  five  miles  to  the  seawnrd  from  the  mouths  of  tho  passes.  Wilson  V9. 
McNamee,  13  Otto  572:  K.  S.  sec.  2504-2709. 

4.  The  Act  of  Cuu<j:re88.  approve*!  Juno  1,  1874.  entitled,  "An  Act  to/aeUitate  the  excavation 
of  and  to  protect  certain  tvorks  of  improrement  at  the  mouOt  of  the  Misgisnppi  river"  related 
to  and  is,  in  effect,  confined  to  cert^tin  works  of  excavation  at  that  time  being  directly 
excavated  and  carried  on  by  the  Government  of  the  United  States,  by  the  expenditure 
of  money  directly  appropriatctl  for  that  purpose,  to  be  cxpt'nded  under  tho  direct  con- 
trol of  officers  of  the  War  Department ;  and  not  to  any  works  cariied  on  by  Ends  and 
his  associates,  at  their  risk,  to  be  paid  for  only  in  the  event  of  the  work  being  success- 
ful :  and  does  not  apply  to  the  South  Pass,  beins  imi)roved  by  Eads  and  his  associates. 

5.  Under  the  terms  of  the  Act  of  June  1,  1874,  no  power  was  conferred  upon  tho  Secretary 
of  War,  sufficient  to  warrant  him  in  taking  possession  of  any  territory  or  waters  within 
tho  limit  of  tho  State,  so  as  to  impair  tho  full  force  hnd  effect  of  State  jurisdiction  and 
laws  while  so  in  posRossion:  nor  can  thl"*  he  done  without  the  express  consent  of  the 
State,  formally  and  legally  granted. 

6.  So  much  of  the  Act  of  Congress,  approved  June  3,  1875,  entitled,  "An  Act  making  appro- 
priations/or the  repair,  pretiervation  and  rompletion  o/ certain  pubUe  worktt  on  rivers,  harbors 
and  for  other  purposes  "  as  authorizes  a  contract  with  Eads  and  his  associates  for  jetties 
and  improvement  of  the  channel  of  South  Pass,  places  the  work  entirely  out  of  the  con- 
trol, "direction  and  intcifercnce  of  the  General  Government  and  contemplates  only  im- 
provements by  tbe  contractor  at  his  risk.  The  act  does  not  permit  the  Secretary  of  War 
to  assnmo  any  control  over  the  waters  of  that  pass ;  but.  on  tho  contrary,  prohibits  him 
ftY>m  attempting  any  control  whatsoever  over  tho  navigation  of  that  pass ;  and  does  not 
repeal,  alter  or  change  the  pilot^igc  laws  of  tho  State ;  and  all  tho  pretcnde<l  regulations 
relating  to  South  Pass,  promulgnUMl  by  tho  Secretary  of  War,  arc  both  impertinent 
intei-feronce  with  tho  affairs  of  this  Stiitc.  within  its  ow.i  limits,  and  are  nill  and  void. 

7.  Tho  Act  of  this  State,  approved  April  13,  1877,  upon  which  tho  informations  referred  to 
in  the  petitions  of  relator  are  based,  is  valid  and  in  full  force  and  effect.  The  Twenty • 
fourth  Judicial  District  Court,  in  and  for  the  parish  of  PlaqnemincH,  has  full  and  com- 
petent Jurisdiction  to  try  and  determine  the  issues  made  and  punish  the  offender  in  the 
event  of  conviction. 


The  opinioD  of  the  Court  was  dolivercd  by 

ToDD,  J.  The  relator  was  rharged,  by  infoiiuations  filed  in  the 
District  Cr.urt  of  tho  parish  »»f  Plaquemines,  presided  over  by  the  Hon. 
A.  E.  Livaudais,  with  several  violations  of  Section  2  of  Act  No.  73,  of 
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1877,  of  the  General  Assembly  of  this  State,  which  section  reads  as 
follows : 

•*  Section  2.  Be  it  further  enacted,  that  whoever  shall  be  guilty  of 
acting  or  atteini>ting  to  act  as  pilot  to  any  vessel,  inward  or  outward 
bound  to  and  from  the  port  of  New  Orleans,  who  is  not  a  duly  licensed 
branch  pilot,  shall  suft'er  tine  not  exceeding  the  sum  of  one  hundred 
dollars,  or  imprisonment  not  exceeding  two  months,  or  both,  at  the 
discretion  of  the  court.'' 

He  wa«  arrested  under  these  infonnations  and  gave  bond  for  his 
appearance  before  the  sai<f  court. 

He  has  ai>plied  to  this  Court  for  writs  of  prohibition  and  ceitiorari, 
directed  against  the  judge  of  said  Distiict  Court  of  Plaquemines  and 
the  district  attorney  for  said  parish,  with  a  view^  to  arrest  said  prose- 
cutions and  have  the  proceedings  relating  thereto  declared  null  and 
void. 

Alternative  writs  were  gi-anted  by  this  Court  commanding  the 
judge  named  to  show  cause  why  the  relief  sought  should  not  be 
granted,  and  his  answer  has  been  tiled  within  the  i)re8cribed  time,  deny- 
ing, for  reasons  which  .will  be  more  fully  noticed  hereafter,  that  the 
relator  is  entitled  to  the  writs  asked  for. 

Tlie  grounds  set  forth  in  the  petition,  on  which  relator  bases  his 
application  are,  substantially,  these : 

He  alleges  that  he  holds  a  license  from  the  United  States  Local 
Inajwctors  of  the  port  of  New  Orleans,  under  authority  of  which,  and 
likewise  under  the  protection  of  a  restraining  order  issued  by  the 
United  States  Circuit  Court  at  his  instance,  he  was  engaged  in  piloting 
vessels  from  the  sea  and  said  i»ort  of  New  Orleans,  through  the  Jetties 
and  South  Pass,  when  the  said  prosecutions  were  instituted  against  him 
for  the  alleged  violation  of  the  State  law  ref(;rred  to.  That  said  prose- 
cution was  instigated  by  the  Branch  Pilots  of  the  imrt  of  New  Orleans. 
That  the  said  State  law  or  statute,  wiiich  he  was  charged  with  viola- 
ting, was  inoperative  in  the  South  Pass  of  the  river  and  the  Jetties, 
where  relator  was  acting  as  pilot  at  the  time  of  his  arrest,  for  the  rea- 
son alleged,  that  the  said  law  or  statute  was  in  direct  violation  of  the 
Act  of  Congress,  approved  June  1,  1874.  That  the  said  District 
Judge,  Hon.  E.  A.  Livaudais,  refuses  to  be  bound  by  the  constniction 
placed  upon  said  Act  of  Congress  by  the  Secretary  of  War  and  the 
United  States  Circuit  Court. 

The  respondent  judgti  justifies  the  proceeding  bifore  his  court  on  (be 
following  grounds  and  for  the  following  reasons  set>  forth  in  his  answer: 
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*^  Ist.  Because  the  Acts  of  Congi^ess  authonzing  the  States  to  legislate 
upon  the  subject  of  pilotage  within  their  territories  have  never  been 
repealed. 

^'  2d.  Because  the  laws  of  the  State  of  Louisiana,  enacted  under  said 
authority,  have  not  been  repealed  or  superseded  by  any  Act  of  Congiess, 
nor  by  the  Act  of  June  1,  1H74,  directing  the  Secretiiry  of  War  t4) 
assume  control  of  the  channel  at  the  mouth  of  the  Mississippi  river  in  . 
course  of  excavation  and  improvement  by  the  (Tovemment. 

"  3d.  Because  under  the  said  last  mentioned  Act  of  Congress,  of  June 
1 ,  1874,  the  authorities  delegated  to  the  Secretary  of  War  t^)  establish 
regulations  to  protect  the  channel,  etc.,  are  special,  should  be  stnctly 
construed,  and  cannot  be  extended  by  implication  and  that  the  powers 
therein  granted  do  not  justify  an  interference  with  thti  jiilotage  laws 
of  this  State. 

**  4th.  Because,  in  assuming  control  of  ^lid  channel  at  the  moutli  of 
the  Mississippi  river,  C'ongiess  has  in  no  manner  divested  the  State  of 
jurisdiction  over  that  part  of  her  territory  where  the  sjiid  channel  and 
works  are  situated. 

"  5th.  Because  the  ('ircuit  Court  of  the  I'nited  States  has  no  juris- 
diction to  enjoin,  inevent  or  impede  the  execution  and  enforcenu^nt  of 
the  Criminal  Statutes  of  this  State." 

The  ai)plication  for  the  writs  in  (juestion,  is  ma<le  under  Article  9(), 
of  the  present  State  Constitution,  clothing  this  ('oui-t  with  supervisory 
powers  over  the  proceedings  of  inferior  courts  j  and  the  issues  raised 
by  the  petition  of  the  relator  and  the  answer  of  the  district  judge,  as 
above  set  forth,  present  a  proper  case,  in  our  opinion,  for  the  exercise 
of  the  powers  conferred  by  that  article  and  we  cannot  decline  to  con- 
sider them. 

!. 

For  a  i>roj)er  understiinding  of  the  subject  of  this  controvei-sy,  it 
is  necessary'  to  premise  that  the  pilotage  of  vessels  ent<»ring  or  depart- 
ing fi'om  the  ]»ort  of  New  Orleans  has  been  regulated  by  Stat«  legislation, 
which  is  to  be  found  embodied  in  the  Revised  Statutes,  from  section 
2686  to  2706  inclusive,  with  the  amendments  thereto,  including  that  of 
1877,  above  quoted,  under  which  the  prosecutions  complained  of  by  tlie 
relator  were  instituted. 

These  statutes,  in  brief,  define  the  qualifications  of  pilots,  provide 
for  their  appointment  by  the  Governor  of  the  State,  the  giving  of  bond 
and  security  by  the  appointees ;  prescribe  the  duties  t-o  be  perfV>mied 
by  them  and  the  extent  of  their  cruising  ground  or  territory,  etc. 
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The  important  question  presented  for  our  solution  is,  whether  the 
above  laws  are  still  in  force,  or  whether  they  have  been  abrogated, 
repealed  or  superseded  by  any  Act  or  Acts  of  the  Congress  of  tlie 
United  States  or  other  competent  Federal  authority  or  their  due  adniln- 
istration  and  enforcement  inhibited  or  interfered  with  by  the  action  or 
proceeding  of  the  Federal  court,  mentioned  in  relator's  petition. 

To  answer  this  question  satisfactorily,  it  is  essential,  in  the  tirst  place, 
to  guuimarize  the  several  Acts  of  Congress  on  the  subject  of  pilotage. 

11. 

It  may  be  considered  as  settled  that,  undei-  section  8,  article  1,  of 
the  Constitution  of  the  United  States,  which  vests  Congi-ess  with 
power  "to  regulat-e  commerce  with  foreign  nations  and  among  the 
several  States,"  that  depai-tment  of  the  Federal  Govemment  had  con- 
trol over  the  subject  of  the  pilotage  of  domestic  and  foreign  vessels 
to  and  from  all  the  ports  of  the  Union,  subject  to  the  restrictions  found 
in  section  9  of  the  same  article,  which  provides  that  "  no  preference 
shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports 
of  one  State  over  those  of  another." 

The  inquiry  is  whether  Congress  has  exercised  that  right  and  exer- 
cised it  in  such  a  manner  as  to  abrogate  or  impair  the  force  of  the 
State  laws  on  the  same  subject. 

This  leads  us  to  review,  briefly,  the  at'tion  of  Congress  upon  this 
question  of  pilotage  and  the  several  acts  relating  thereto,  and  some 
adjudications  of  the  Federal  courts  bearing  on  their  construction. 

1.  The  tirst  legislation  we  find  is  the  Act  of  1789,  passed  at  the  first 
{session  of  Congress,  now  section  4235  of  the  U.  S.  Revised  Statutes, 
which  declares : 

"  Until  further  prov^isum  is  made  by  Congress,  all  pilots  in  the  hays,  inlets, 
rivers,  hnrhors  and  pori^  of  the  United  States  shall  continue  to  he  regula- 
ted m  conformity  mth  the  existing  laws  of  the  States  respectively  wherein 
weh  pilots  may  be,  or  with  such  laws  as  the  States  may  respecti/cely  enact 
for  thai  purpose,^'* 

This  act  was  construed  by  the  Supreme  Couit  of  the  United  States 
to  be  virtually  an  adoption  or  recognition  by  Congi-ess  of  the  State 
laws  regulating  pilotage.  Cooley  vs.  Board  Wardens,  12  Howard,  299- 
312:  Wilson  vs.  McNamee,  12  Otto,  572;  Ex-part«  Hager,  14  Otto,  520; 
Ex-parte  McNeill,  13  WaU.  236. 

2.  Next,  was  the  Act  of  March  2,  1837  (U.  S.  Statutes  4236),  author- 
izing a  vessel  entering  or  departing  from  a  port  situated  upon  waters 
forming  the  boundary  between  two  States,  to  employ  a  pilot  licensed 
by  either  State. 
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3.  Then  followed  the  Act  of  AupruHt  30,  l'85-2,  entitled  *^  An  Aet  to 
amend  an  act  to  provide  for  the  better  security  of  the  lives  of  pasAen- 
gerft  on  board  of  vessels  propelled  in  wliole  or  in  part  by  steam,  and 
for  other  purjwses^"  It  is  an  act  consisting  of  forty-four  sections.  It 
provided  for  tlie  examination  and  licensing  of  ]»ilot8  by  collectors  of 
the  port  and  supervising  inspectors  of  disti-icts.  By  its  tei^nis  it  applied 
to  and  embraced  domestic  vessels  propelled  in  whole  or  in  part  by 
steam  and  made  it  unlawful  to  employ  anyone  as  ])ilot  on  such  vessel, 
unless  he  held  the  certificate  of  the  inspector  It  repeals  all  laws 
inconsistent  therewith. 

It  is  unnecessai-^'  to  recite  its  provisions  more  at  length.  They  ai*e 
very  full  and  voluminous  and  might  seem,  at  tirst  blush,  to  be  intended 
to  sui)ersede  the  State  laws  on  the  subject  of  ])ilotage ;  but,  in  the  case 
of  iSteamship  Company  vs.  Jalifte,  "2  Wall.  45(),  the  Supreme  Court  of 
the  United  States  held  that  the  act  in  question  did  not  repeal  the  State 
legislation  concerning  port  pilotage,  recognized  by  the  Act  of  1789, 
above  cited.  This  decision  referre<l  specially  to  the  pilot  laws  of  the 
State  of  California,  but,  it  is  equally  a[)plicable  to  those  of  this  St^te, 
from  a  similarity  in  the  provisions  of  the  laws  of  the  two  Stat-es. 

The  Court,  in  that  decision,  declared  that:  ^^The  clauses  respecting 
pilots  in  the  act  (Act  1852)  relate,  in  our  judgment,  to  pilots  having 
charge  of  steamers  on  the  voyage  and  not  to  port  pilots;  and  the  provision 
that  no  person  shall  be  employed  or  serve  as  a  pilot  who  is  not  licen.sed 
by  the  inspectors  has  reference  to  employment  and  service  on  the 
voyage  generally  and  not  to  employment  and  service  in  connection  with  ports 
and  harbors,'*'' 

4.  Subsequently,  the  Act  of  February  28,  1871  (U.  S.  Statutes,  see. 
4444),  was  passed,  which,  though  repealing  the  Act  of  1852,  enacted 
that  '*  nothing  in  this  act  shall  he  construed  to  annul  or  afl'ect  any  regula- 
tion established  by  the  Uncs  of  any  State  requiring  vessels  entering  or  leaving 
a  port  of  any  such  State,  other  than  coastwise  steam  vessels,  to  take 
a  pilot  duly  licensed  or  authorized  by  the  laws  of  such  State,  or  of  a  State 
situated  upon  the  waters  of  such  State,'''' 

5.  We  now  come  do\vn  to  tlie  Act  of  Congress  of  June  1, 1874,  which, 
it  is  expressly  charged  in  relator's  i)etition,  abrogated  and  repealed  the 
pilotage  laws  of  this  State,  so  far,  at  least,  as  relates  to  the  South  Pa^ 
of  the  Mississippi  river,  where,  it  is  alleged,  the  acts  or  services  of  the 
relator  were  perfonned,  that  gave  rise  to  the  prosecutions  of  which  he 
complains.  This  act  is  entitled  '*An  Act  to  facilitate  the  execution  of 
and  protect  certain  public  works  of  improvement  at  the  mouth  of  the 
Mississippi  river,"  and  reads  as  follows : 
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'*  That  from  and  after  the  passage  of  this  act  th^  Secretarif,  of  War  in 
dhteted  to  asfnnne  full  control  orei'  the  particular  chatmel  at  the  rnovth  of 
the  Mimttkippi  river,  iv  course  of  excavation  tyr  improvement  t>tj  the  Govern' 
mcHtofthe  United  States,  ho  far  as  may  he  necessarif  to  the  carryintf  on  and 
protection  of  surh  excavation  and  imirro^^ements  and  until  the  same  shall  he 
fompleted ;  and  he  matf  establish  such  regulations  respectimf  the  use  of  or 
pattfiage  th rough  such  chaniiel  as  he  may  decern  needfvl  to  fully  protect  the 
rhanuel  and  to  facilitate  the  excavation,  improvenient  and  use  tfiereof. 
Such  reytdations  nhall  fte  promalgatcd  by  puhlicutii^n  thereof  for  ten  days 
tonsecutirely,  in  two  daily  papers  published  in  Xew  Orleans,  Louisiana,  and 
the  same  may  in  like  manner,  be  changed  fnmi  time  to  Ume  /  and  any  per- 
iOH  interfering  iri7/i,  or  obstructimf,  or  attempting  to  obstruct  the  said 
improvements,  and  any  person  who  shall  wilfully  or  negligently  strand,  or 
mk  any  hoftt  or  eraft  In  said  channel,  or  cause  any  impairment,  injury, 
flliwj  up  or  shoaling  therein,  shall  be  guilty  of  a  misdemeanor  and  on  eon- 
rktioH  thereof,  shall  be  punished  by  a  five  not  exceeding  five  hundred  doUars 
or  imprisonment  not  exceeding  six  months,  or  both,  at  the  discretion  of  the 

The  roiichiBioii  that  anything  iu  tlie  provisions  of  thiH  act  abrogated 
or  tiii])er8e<led  the  operation  of  the  pilot  laws  of  thiH  State  could,  in  our 
opinion,  only  result  from  a  strained  construction  of  its  language. 

The  control  that  the  Secretary  of  War  was  authorized  or  directed  by 
it«  teniiK  t4)  assume,  was  obviously  and  according  to  the  express  lan- 
fuhfue  of  tlie  a<'t,  for  the  sole  pur])ose  of  can-ying  out  and  protecting 
the  excavations  and  improvements  then  being  made  by  the  General 
Government  in  the  river,  with  not  one  word  therein  of  reference  to  the 
pilot  laws,  either  Fedei'al  or  State,  or  that  would  imply  that  it  was 
intended  to  modify*  or  iu  any.nmnner  affect  them. 

Bciiides,  by  the  very  terms  of  the  act,  the  control  over  the  channel 
of  the  river,  given  thereby,  was  only  t4)  last  till  the  c4)uipletion  of  tlie 
works;  and,  a<*cording  to  the  admissions  and  averments  in  the  petition, 
the  iiii])rovenients  mentioned  or  referred  to  in  the  act  were  comjjleted 
at  the  date  of  the  tiling  of  the  petition. 

Moreover,  from  the  date  of  the  act  and  the  history  of  its  passage 
and  the  report  made  thereon  prior  to  its  passage,  we  do  not  believe 
that  it  had  any  reference  whatever  to  the  South  Pass  or  the  Jetties 
therein,  as  assumed  by  the  relat4)r's  counsel.  This  is  the  more  evident 
from  the  fact  that  the  works  and  excavations  then  being  done  and  to  be 
protected,  it  is  stated  and  not  denied,  were  in  the  Southwest  Pass  and 
the  work  of  constructing  the  jetties  in  the  South  Pass,  under  what  is 
knovn  as  the  Eads  contract,  was  not  then  begun.     The  act  known  as 
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the  Jetty  Act,  which  covered  this  contract  with  Eads,  was  not  psissed 
till  March  3,  1875  j  and  we  look  in  vain  for  any  clause  in  that  act 
that  eblarges  or  even  refers  to  any  control  of  the  channel  by  the  Secre- 
tary of  War,  conferred  by  the  previous  Act  of  1874. 

It  was  under  this  Act  of  1874,  that  that  officer  issued  his  regulations 
refeiTed  to  in  the  relator's  petition  and  which  are  relied  on  as  an 
authoiitative  construction  by  him  of  its  meaning,  intent  aid  operation 
and  as  binding  on  all  courts,  Federal  and  State,  and  a  construction 
which,  it  is  contended,,  is  absolutely  inconsistent  with  the  longer  exist- 
ence of  the  pilotage  laws  of  this  State,  so  far  as  relates  to  the  South 
Pass  of  the  river. 

It  may  well  be  questioned  whether  the  chief  of  any  of  the  depart- 
ments of  the  Federal  Government,  at  Washiugton,  could  so  construe 
an  Act  of  Congress,  as  to  give  it  the  eflfect  of  completely  destroj'ing 
a  State  law,  and  that  his  construction  is  so  absolute  and  conclusive  as 
to  deprive  a  Stiite  or  Federal  court  of  all  power,  right  or  jurisdiction 
to  interpret  said  act.  We  are,  however,  not  required,  under  our  view 
of  the  case,  to  de<'ide  that  question.  We  cannot  reproduce  here  and 
embody  in  this  opinion,  on  account  of  their  great  length,  the  regula- 
tions of  the  Secretary  of  W^ar  referred  to,  dated  September  5,  1881, 
but  we  have  critically  examined  them  all,  as  well  as  previous  rules 
and  orders  on  the  same  subject  by  his  predecessors,  and  we  do  not 
find,  even  giving  them  the  broadest  scope,  that  they  in  any  way  or  in 
any  part  conflict  necessarily,  witli  the  existence,  operation  and  admin- 
istration of  the  St-ate  laws  on  the  subject  of  pilotage. 

We  do  not  think  thej^  were  ever  designed  to  have  any  such  effect, 
even  could  that  officer  have  believed  that  such  sweeping  powers  were 
delegated  to  him  and  could  legally  be  exercised  by  him  under  color  of 
the  Act  of  Congress  mentioned.  The  manifest  design  and  purpose  of 
these  regulations  were  for  the  protection  of  the  improvements  in  the  South 
Pass,  and  it  may  well  be  doubted  whether  the  Act  of  1874,  which  the 
officer  invokes  as  his  authority,  had  any  reference  whatever  to  the 
works  or  improvements  intended  to  be  protected  by  the  regulations  in 
question. 

The  contention  of  the  relator's  counsel,  that  the  Stat^  laws  on  this 
subject  have  been  repealed  or  superseded  to  any  extent  by  Federal 
legislation  or  Federal  authority  is,  therefore,  in  our  opinion,  without 
merit. 

III. 

It  is,  however,  claimed  that  the  enforcement  of  these  State  laws,  at  least 
as  far  as  relates  to  this  prosecution  for  their  violation,  pending  before  the 
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District  Court  of  the  Parish  of  Plaquemines,  is  rondered  nuf^ator.v  and 
void  from  the  effect  of  the  iujunctiou  issued  by  the  United  States  Cir- 
cuit Court,  heretofore  mentioned  and  set  out  and  relied  on  in  the 
petition.  It  is  urged  that  the  power  of  this  State  court,  in  view  of  the 
restraining  order  from  the  Federal  court,  was  completely  paralyzed, 
either  to  pi-osecute  or  ]mnish  for  any  such  violation  of  the  State  law. 

This  order  or  injunction  was  issued  in  an  equity  proceeding,  institu- 
ted in  the  United  States  Circuit  Court-,  by  the  relator,  against  a  number 
of  persons  allegcMl  to  l>e  members  of  an  assmaation  of  Branch  Pilots, 
fonued  under  the  laws  of  this  State,  to  prevent  any  interference  by 
them  or  any  of  them  with  him,  the  relator,  in  the  discharge  of  his 
duties  as  a  pilot,  under  the  Acts  of  Congi-ess,  known  as  the  "  Steam 
Xavigation  Acts,''  and  whilst  engaged  in  piloting  vessels  in  the  South 
Pass  of  said  river. 

The  defendants  by  the  order  are  enjoined  from  any  such  interference 
or  from  making  any  affidavits  against  him  for  piloting  in  said  pass. 

We  <*annot  jierceive  how  this  proceeding  in  the  Federal  court  can 
have  the  slightest  effect  upon  the  administration  or  enforcement  of  the 
criminal  laws  of  this  State,  even  with  respect  to  pilotage,  in  anj'  court 
of  the  State. 

The  injunction  is  not  directed  against  the  respondent  judge,  nor 
against  the  district  attorney  who  filed  the  informations,  nor  against 
any  officer  of  said  court.  There  is  nothing,  therefore,  to  impede,  limit 
or  restrain  the  full  exercise  of  the  powers  and  jurisdiction  of  the  court 
and  its  officers  over  all  criminal  nmtters  which,  under  the  law,  may 
come  before  them. 

If  the  court  is  left  free  and  untrammelled  by  the  order  in  question, 
the  fact  alleged  that  the  individuals  against  whom  the  injunction  from 
the  Federal  court  is  directed,  are  among  the  witnesses,  whose  names 
are  inserted  in  the  information  to  sustain  the  prosecutions,  is  without 
any  legal  significance.  If  these  individuals  have  in  any  manner  viola- 
ted the  injunction,  they  may  be  subject  to  punishment  for  contempt 
and  become  liable  to  be  dealt  with  by  process  from  the  Federal  court, 
^ut  that  fact,  admitting  it  to  be  so,  does  not  in  the  least  affect  or  impair 
the  powers  of  the  State  court  for  the  prosecution  of  offenses  against 
the  laws  of  the  State,  or  the  right  of  the  court  to  sustain  the  prosecu- 
tions by  any  evidence  within  the  reach  of  its  process. 

Xor  can  the  construction  placed  by  the  Federal  judge,  who  issued 
this  order,  upon  the  Acts  of  Congiess,  and  the  regulations  of  Federal 
officers,  as  to  their  effect  upon  the  State  laws,  to  be  interred  from  his 
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action  iii  the  premises,  (control  or  go  vera  the  <'ourt8  of  this  State  iiJ 
construing  the  paine. 

It  is  also  suggested  in  the  brief  of  counsel  that  the  pilot  laws  of  the 
Stat-e  are  in  conflict  with  that  article  of  the  Constitution  of  the  Stat-e, 
])rohihiting  monopolies,  hut,  as  we  do  not  And  tlus  ground  set  u])  in  the 
petition,  among  those  therein  urged,  we  cannot  give  it  consideration. 

For  the  above  reasons,  we  <-onclude  that  the  relator  is  not  entitled  to 
the  relief  sought,  and  it  is,  therefore,  ordered  and  decreed  that  the 
restraining  order  herein  be  res<tinded  and  the  application  for  a  prohibi- 
tion be  refused,  and  the  proceedings  be  returned  to  the  lower  court 
at  tlie  costs  of  the  n'lator. 


No.  876;^. 
M.  Roos  vs.  P.  Goldman  &  Bro. 

Where  the  writ  of  civil  arrest  han  been  finally  set  anide  by  jadfEro«Bt  of  the  conrt  which 
iftsued  it,  that  forms  rrtt  jfidieata  as  to  the  wroii|;lulness  of  it«  issiianoe  aud  subjectA  the 
party  who  provoked  it  to  liability  for  actual  damages. 

In  absence  of  proof  of  malice  or  want  of  probable  cause,  none  but  aotaal  damages  can  be 
recovered. 

Counsel  fees  for  prosecuting  suit  for  damages  not  allowed. 

APPEAL  ftom   the   Tenth    District   Court,    Parish   of  fted    River. 
Logan,  J. 


L,  B.  Watldns  for  Plaintiff  and  Appellant. 
Jos.  If.  Piersan  for  Defendants  and  Appellees. 


The  opinion  of  the  ('ourt  was  delivered  by 

Fennek,  J.  Plaintifl^"  sued  P.  (Toldman  &  Hro.  on  a  mercantile  ac- 
count for  ^448  f>4,  less  a  credit  of  §50. 

l^pon  proper  avennents  that  defendanti^  were  about  to  remove  from 
the  State  ])ennanently,  without  leaving  in  it  suflicient  property  t-o 
satisfy  his  demand  and  expect-ed  judgment,  plaintiff  obtained  a  writ  of 
civil  arrest,  which  was  executed  by  the  arrest  and  im])risonment  of 
defendants. 

Upon  a  nile  taken  traversing  the  facts,  after  hi^aring  and  trial,  judg- 
ment was  rendered  making  the  same  absolute,  setting  a^ide  the  arrest 
and  discharging  the  defendants. 

Thereafter  defendants  filed  se]»arate  answers  putting  jOaintiif's 
demand  at  issue  and  claiming  in  reconvention  hu'ge  damages  for  the 
wrongful  an-est,  whicli  was  alleged  also  to  have  been  made  maliciously 
and  without  probable  cause. 
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On  trial  by  jury,  judgment  was  rendered  in  favor  of  plaintiff  on  his 
{iriucipal  demand,  and,  on  the  recouventional  demand,  awarding  P. 
(.Toldnian  #500  as  daniageH  and  N.  Goldman  $750,  from  whirh  the  plain- 
tiff appeals. 

We  have  no  jurisdiction  over  the  princiiml  demand  nor  over  the 
judgiueut  on  the  nile  setting  aside  the  arrest. 

We  must  treat  that  judgment  as  rc«J« £?«•/! to  upon  the  question  that 
the  writ  of  aiTest  was  wrongfully  issued  and  as  fixing  the  liability  of 
plaintiff  for  actual  damages.  Rarrimore  vs.  McFeely,  32  A.  1182; 
Block  vs.  Meyers,  :i5  A.  220. 

In  this  respect,  such  actions  differ  from  those  for  malicious  criminal 
prosecutions  where  malice  and  want  of  probable  cause  are  essential  to 
sustain  the  recovery  of  any  damages  whatever. 

But  here,  we  are  only  concerned  with  the  question  of  malice  and 
probable  cause  as  affecting  the  measure  of  damages. 

Unless  plaintiff's  resort  to  the  remedy  of  arrest  was  malicious  or 
without  probable  cause,  he  is  liable  for  actual  damages  only.  Byrne 
vs.  Gardner,  33  A.  6. 

Tlie  evidence  convinces  us  beyond  a  doubt,  that  such  is  the  limit  of 
his  liability  in  the  present  case. 

The  only  question  is,  whether  the  amounts  awarded  defendants  are 
in  excess  of  the  actual  damages  established  bj^  the  evidence. 

They  were  confined  in  jail  for  three  or  four  hours. 

It  would  not  be  useful,  and  certainly  not  agreeable,  to  defendants  to 
recapitulate  the  evidence  showing  that  they  suffered  no  damage  to 
their  business,  credit  or  reputjition,  and  tending  to  show  that,  so  far  as 
their  feelings  were  concerned,  they  were  rather  elat*ed  at  the  prospect 
of  a  suit  for  damages,  than  depressed  by  consignment  to  prison. 

The  evidence  of  counsel  on  both  sides  agree  in  fixing  J^loO  as  proper 
comisel  fee  for  ]>rocuring  the  dist^harge  of  the  arrest. 

The  fee  of  counsel  in  prosecuting  the  claim  for  damages  is  not  a 
proper  subject  of  recovery.     Chapuis  vs.  W^aterman,  34  A.  61. 

We  are  satisfied  that  in  reducing  the  principal  of  the  amount  allowed 
each  defendant  to  $200,  we  shall  afford  them  ample  relief. 

It  is,  therefore,  ordered,  mljudged  and  decreed  that  the  judgment 
appealed  fi-om  be  amended  by  reducing  the  principal  sums  allowed 
thei-ein  in  favor  of  P.  Goldman  and  N.  Goldman  to  two  hundred  dollars 
each,  and  that  as  thus  amended  the  same  be  now  affirmed,  said  P.  and 
N.  Goldman  to  pay  costs  of  this  appeal. 
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Luc    DoBARD    VS.   Charles    Bayhi. — Shakspeare,   Smith    &    Co., 

Third  Opponent*. 

The  purchase  of  an  beir*H  interest  may  be  aHsimilateil  to  that  of  a  hope.  If  the  interest 
realizes  loss  than  was  expected,  or  nothing,  the  purchaser  ia  none  the  less  boand  for 
the  price. 

The  purchaser  of  such  interes^>  in  successions  composed  in  part  of  real  estate,  at  a  iudicial 
sale  made  thereof  at  his  instance,  as  a  Judgment  creditor  of  such  heir,  is  bound  to  pa3'  to 
the  sherifi'ao  much  of  the  amount  of  ndjudicntion  as  may  be  required  to  meet  judicial 
mort(;ages  ref^istered  previous  to  his  own,  when  the  creditors  under  such  raorts^ages 
have  filed  a  third  opposition  asserting  their  rights,  claiming  a  preference  and  asking  that 
the  proceeds  of  sale  be  returned  and  where  the  order  of  court  made  in  pursuance  were 
served  on  or  service  accepted  by  the  sheriff  before  the  time  of  sale. 

Where  the  purchaser  does  not  comply  and  pay,  the  sheriff  should  resell -on  the  spot. 

If  the  sheriff  does  not  resell  and  permit  the  adjudicatee  to  retuin,  and  loss  ensues,  he  can  lie 
held  responsible  to  the  exten  t  of  the  loss. 

Whatever  the  law  be  regarding  the  right  of  purchasers  to  i-etain  the  price  of  abjudication 
at  Judicial  sales,  to  meet  anturior  privileges,  .special  or  other  mortgages,  it  does  noi 
apply  to  a  case  like  the  present  one  m  which  the  antecedent  creditors  step' in  and  aslc 
payment,  the  court  orders  the  sheriff  to  retain  the  proceeds  and  the  opposition  and  order 
reach  the  sheriff  before  the  sale  is  actually  made. 

Where  the  service  is  accepted  on  the  day  of  sale,  the  presumption  is,  in  the  absence  of  plea 
and  proof  to  the  contrary,  that  this  was  done  prior  to  the  time  of  sale. 

APPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
mines.   Livaudais,  J. 


E.  H,  McCaUb  for  Opponents  and  Appellants. 

Where  the  debtor  is  insolvent  and  the  property  sold  the  only  asset  out  of  which  previ- 
ous Judicial  mortgages  can  be  paid,  they  must  be  satisfied  out  of  the  proceeds  according 
to  the  date  of  their  registry.  Rev.  C.  C.  3322.  ^mi  priar  est  tempore,  potior  est  jure,  7 
A.  344  ;  C.  P.  301.  403. 

A  third  opposition  is  the  proper  proceeding  for  a  Judicial  mortgage  creditor  to  assert  his 
privilege  where  his  debtor  is  insolvent.  Fulton  vs.  Fulton,  7  R.  73. 
A  sheriff,  ordered  by  the  court  to  retain  in  bis  hands  out  of  the  proceeds  of  sale  an 
amount  sufficient  to  satisfy  opponents*  claim,  should  obey  such  order.  If  the  plaintiff, 
purchasing  at  the  sale,  fail  to  pay  over  the  price,  the  sheriff  should  immediately  re-offer 
the  property.  C.  P.  art.  689 ;  3  M.  294 :  8  M.  220:  3  L.  475;  4  L.  396  ;  19  L.  307  :  S  H. 
319;  10  R.  80.  The  adjudication  of  itself  perfected  the  purchaser's  title  C.  P.  art  690. 
The  failure  of  the  sheiiff  to  exact  of  plaintiff  immediate  compliance  with  his  bid  and  the 
failure  of  plaintiff  to  comply,  cannot  prejudice  the  third  opponent's  rights  to  be  paid  out 
of  the  proceeds  of  the  property  sold.  If  there  are  no  proceeds  in  the  sheriff's  hands, 
there  should  be. 

A  Judicial  admission  cannot  be  gainsaid  or  contradicted  by  the  party  making  it.  R.  C. 
C.  2291. 

It,  T,  Beauregard  and  T.  A,  Flanagan,  contra. 
James  Wilkinson  for  tlie  Sherift*. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.    Luc  Dobard  had  executions  issued  ux^on  several  judg- 
ments, obtained  against  tlie  defendant  Bayhi,  which  were  levied  upon 


Digitized  by  VjOOQIC 


r 


NEW  ORLEANS,  FEBRUAKY,  1884.  135 

Dobard  vs.  BayhL 

his  property,  and  advertisement  made  of  its  sale.  Shakspeare^  Smith 
&  Co.  were  alno  jnd^neut  creditors  of  Bayhi  with  the  advantage  of  a 
registry  of  their  judgments  prior  to  the  plaintiff's,  and  they  filed  their 
third  opposition  l>efore  the  sale,  asserting  their  superior  lien,  and  pray- 
ing that  the  sheriff  be  ordered  to  retain  in  liis  hands  out  of  the  proceeds 
of  sale  ^1(>25,  the  amount  of  their  claim.  The  sheriff'  sold  tlie  prop- 
erty pursimnt  to  advertisement,  and  the  adjudication  was  made  to 
Luc  Dobard  for  $3333  33.  The  proves  verbal  of  the  sheriff  states  that 
"none  of  the  proceeds  were  paid  over  to  him,  but  the  same  were 
retained  by  Luc  Dobard." 

When  the  opposition  came  on  for  trial,  the  plaintiff'  answered  that  no 
title  had  been  made  to  him,  the  adjudication  liad  not  been  perfected, 
and  no  i)roceeds  of  the  sale  had  been  paid  to  the  sheriff,  and  there  was 
Dotliing  therefore  out  of  which  to  pay  anyone.  This  was  followed  by 
a  supplemental  answer  alleging  that  **the  seizure  was  abandoned 
through  the  sheriff,''  and  that  no  satisfaction  of  the  judgments  had 
been  entered  on  the  docket,  and  none  made,  and  that  the  judgment  of 
the  Supreme  (.^ourt  on  a  rule  to  cancel  mortgages  left  the  plaintiff'  in 
the  same  position  he  has  always  been  in,  with  his  judgments  unexe- 
cuted. 

How  such  pretensions  can  be  set  up  by  the  party  who  provoked  these 
judicial  proceedings  is  beyond  comprehension.  The  plaintiff  provoked 
the  'Ale  and  bid  in  the  property,  and  did  not  pay  his  bid  in  cash,  doubt- 
less because  he  was  the  judgment  cTedit(»r,  awaiting  the  trial  of  this 
opposition  before  paying.  The  attempt  to  foil  the  third  opi>oneut  by 
pleading  that  no  money  was  paid  cm  the  bid,  when  the  pleader  is  the 
man  who  should  have  paid  it,  and  no  title  had  been  made,  when  he  is 
the  person  who  alone  can  demand  it  shall  be  made,  is  to  trifle  with  the 
process  of  the  law.  t 

Tlie  plaintiff,  in  the  partition  suit  in  the  record,  set  up  his  purchase 
a*  adjudicatee  and  purchaser  at  the  sale  above  mentioned,  and  claimed 
that  he  was  owner  of  the  property  thus  bought,  and  prayed  that  he  be 
subrogated  to  all  the  rights*  of  his  debtor,  and  the  court  so  ordered.  If 
there  is  anything  to  break  the  force  of  this  judicial  assertion  of  owner- 
ship, and  judicial  decree  maintaining  it,  we  have  not  seen  it.  The  sole 
source  of  the  ownership  is  the  sale  provoked  by  the  plaintiff",  and  the 
adjudication  thereunder.  That  a(\judication  is  liis  title.  If  he  had 
l)een  the  first  mortgage  or  judgment  creditor  for  an.  amount  sufficient 
to  consume  the  bid,  there  would  have  been  no  need  to  pay  any  cash. 
With  a  competing  creditor  claiming  priority  of  payment,  and  an  order 
of  court  for  service  of  his  process,  and  service  nuide,  the  detention  of 
the  bid,  or  so  much  thereof  as  was  ordered  in  the  hands  of  the  sheriff 
vras  the  proper  thing  to  be  done.  That  is  what  was  done,  except  that 
the  sheriff  permitted  the  bidder  to  keep  it. 
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There  ift  no  e8eapiiig  the  liability  for  the  aiuonut  of  the  oppoiieiitV 
judgineut.  It  primed  the  plaiintiff'K  judicial  mortgages.  The  judg- 
ment debtor  has  no  other  property.  Code  Prac.  arts.  iiOl,  402;  I>en- 
eufbourg  vs.  Didiou,  7  A.  ;W4.  The  sherift'  should  have  compelle^l 
the  plaintiff  to  comjdy  with  his  bid,  to  the  extent  of  the  sum  which  the 
court  had  ordered  him  to  retain  in  his  hands.  -Upon  non-com[)liaJiee, 
his  duty  is  pointed  out.  Code  l*rac.  art.  1)89.  But  the  fact  is,  that  the 
whole  affair  was  managed  in  the  way  it  was  to  suit  the  plaintiff  hijn- 
self.  His  attorney  directed  everything.  The  money  was  left  in  the 
plaintiff's  hands  because  it  need  never  go  out  of  them,  unless  this 
opponent  could  draw  it  with  the  magnet  lie  is  now  using.  The  sheriff 
left  it  there  at  his  risk.  Walker  vs.  Allen,  19  La.  'M)7.  His  j»lain  course 
was  to  re-offer  the  property  if  the  bid  was  not  paid.  Stoute  vs.  Voor- 
hies,  4  La.  J5?2j  Galliee  vs.  Garcia,  2  Rob.  319.  He  is  bound  with  the 
plaintiff  to  the  ranking  mortgage  creditor  for  his  claim,  duly  notiti«*d 
him  by  the  court. 

This  transcript  can  be  read  only  with  difficulty.  The  transcripts 
that  have  hitely  come  up  from  the  court  for  Plaquemines  parish  are  writ- 
ten with  an  ink  that  is  scarcely  visible.  In  future,  transcripts  that  are 
thus  Tvritten  will  be  returned  to  the  clerk  of  the  Plaquemines  court  with 
directions  to  rewrite  them  legibly,  and  this  will  be  done  at  his  expense. 
No  fees  will  be  allowed  for  the  rewriting. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  the  third  opponents  have  and  rec<»ver 
of  the  sheriff  C.  V.  Thibaut  and  the  plaintiff  Luc  Dobard  in  solido  the 
sum  of  sixteen  hundred  and  twenty -five  dollars  with  interest  as  set 
forth  in  their  judgment,  and  the  costs  of  botli  court*. 


On  Application  fok  R£H£AiiiN<i. 

Bermudez,  C.  J.  The  sheriff  charges  error  in  the  judgment  which 
condemns  him  to  pay  to  the  third  oi»i>o!ients  part  of  the  amount  of  the 
adjudication  to  x)laintiff  of  defendant's  interest  or  share  in  the  succ<?s- 
sions  ol  his  father  and  mother. 

The  complaint  is  jiredicated  on  tlie  theory-  that,  a«  that  interest  or 
share  did  not,  in  the  partition  suit,  subsequently  realize  the  amount  of 
the  bid,  he  cannot  be  held.  Such  defense  cannot,  avail.  That  which 
the  plaintiff  bought  was  the  hope  that  tlie  interest  or  share  of  defend- 
ant in  the  succession  would  realize  something  to  satisfy  his  judgments, 
in  whole  or  in  part. 

It  is  immaterial  whether  such  interest  realized  anything  afterwards. 
The  purchase  may  well  be  assimilattMl  to  that  of  the  fisher  who  sells 
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i]w  haul  of  his  net  before  he  tliiowH  it,  for  a1thoii|i<h  he  sliould  cateh 
nothm>j,  the  sale  atill  exists,  beeaurte  it  was  the  hope  which  wan  wold, 
together  with  tlie  right  to  have  what  nii|i:ht  be  caught.     R.  ('.  C.  2451. 

The  plaintilf'  thought  that  he  had  bought  the  interest  in  question,  for 
he  .Hubsei^uently,  in  the  pai'tition  proceedings,  was  recognized  as  the 
tnuirferee  of  it  in  pla<'e  of  the  defendant,  who  was  there  a  co-parti- 
tioner. 

Ha<l  that  iut4*rest  realized  more  than  enough  to  pay  the  opponents 
and  the  plaintiff,  the  surplus  would  have  enured  exclusively  to  the  lat- 
ter. He  took  his  chances  and  cannot  complain  now  that  Ids  expecta- 
tions have  been  frustrated. 

There  can  be  no  doubt  as  t<\  his  liability  to  the  third  opponents,  for 
he  has  retained  their  money,  has  it  and  must  pay  it  over  to  them. 
With  this  conclusion  he  must  have  felt  satisfied,  for  he  has  not  even 
iwked  for  a  rehearing. 

The  sheriii'  has  no  reason  to  complain,  for  the  loss  is  the  result  of  his 
own  dereliction. 

Whatever  the  law  be  with  regard  to  the  lights  to  purchasers  of  real 
estate  at  judicial  sales  to  retain  out  of  the  price  of  adjudication  an 
amount  sufficient  to  satisfy  claims,  Jiowever  secured,  whether  by  privi- 
lege, 8i)ecial  or  other  mortgage,  provided  registered  jireviously,  it  can- 
not surely  apply  to  cases  in  which  the  creditors  of  such  claims  intervene 
by  third  op]>osition  Hied  be/are  the  ftale,  asking  that  the  sheriff  be  ordered 
U)  retain  the  procee<ls  of  sale  and  where  the  order  of  court  is  made  and 
is  notified  to  the  sheriff  likewise,  before  the  sale.  1  A.  .%5;  28  A.  5r>3; 
iWA.  581. 

By  reason  of  such  opposition  and  order  thus  served,  it  surely  becomes 
the  duty  of  the  sheriff  to  require  from  the  adjudicatee  payment  of  the 
price,  at  leiist  for  an  amount  sufficient  to  pay  the  claims  of  the  oppo- 
nents when  allowed.  Where  the  adjudicatee  fails  to  pay,  the  sheriff 
should  resell  on  the  spot. 

If  he  does  not  re([uire  payment,  but  allows  the  adjudicatee  to  retain, 
then  he  makes  the  latt.er  his  agent  and  remains  just  as  liable  as  if  he 
bad  actually  ivceived  the  amount. 

It  is  a  significant  feature  in  tliis  contioversy  that  the  interest  seized 
and  sold  is  the  only  property  owned  by  the  defendant  at  the  time.  C. 
P.:i01,4a3. 

It  is  clear  that,  if  the  plaintiff  and  adjudicatee  had  paid  to  the  sheriff 
an  amount  sufficient  to  pay  what  remains  due  to  the  third  opponents 
on  their  judgment,  that  officer  woidd  have  had  that  amount  in  hand 


Digitized  by  VjOOQIC 


118     82t. 


138  SUPREME  COURT  OF  LOUISIANA. 

New  Orleans,  Baton  Konge  and  Bayou  Sara  Packet  Company  va.  Brown. 

wherewith  U)  satisfy  that  claim.  If  he  hjis  not  it,  he  has  no  one  to 
blame  but  himself.  Having  undertaken  tlie  risk  of  a  disobedience  of 
the  order  of  the  court,  lie  must  stand  the  consequences  of  his  own  im- 
prudence and  temerity. 

In  the  present  instance  it  appears  that  the  opposition  was  filed,  that 
the  order  to  retain  was  made  and  that  service  of  both  was  acknowl- 
edged on  the  (lay  of  aak.  In  the  al)sence  of  plea  or  proof  to  the  contra- 
ry, the  Court  will  presume  that  all  this  was  done  before  the  sale,  there- 
fore fully  in  time. 

Under  such  circumstances  the  sheriff  is  clearly  liable  aniJ  shonld  be 
held  accordingly. 

Rehearing  refused. 


No.  8745. 

~3Q—jooi  'l'"K  New  Orleans,  Baton  Rouge  and  Bayou  Sara  Packet  Com- 

J^W  pany  vs.  John  J.  Brown. 

38    138  An  application  for  further  time  to  file  a  trausci  ipt  made  daring  the  course  of  a  previous  ex- 

—         '  teusiou,  and  tiled  in  tlie  elerk'8  office,  the  court  not  being  in  session,  is  ample  protection 

to  the  mover. 

The  order  of  tlie  court  subsequently  {n*anting  such  application  retroacts  to  the  day  -when 
the  motion  was  filed. 

The  mana«;ing  director  of  a  corporation  organized  for  the  business  of  common  carriers,  has 
no  riglit  in  law  to  use  for  his  pHrsonal  benetit  and  advantage,  the  boats  owned  or  char- 
tered by  the  company.  Hence,  in  the  alisence  of  a  special  contract  or  agreement  grant- 
ing him  an  immunity  from  charges  for  freight  on  his  personal  shipments,  he  must  be 
held  liable  for  payment  on  his  freights  at  ordinary  or  card  rates. 

Parol  testimony  is  inadmissible  to  show  anything  against  or  beyond  what  is  contained  in  an 
act  of  incorporation  or  tending  to  show  verbal  agreements  conferring  to  one  of  the  incor- 
porators valuable  privileges  or  prerogatives  at  variance  with  the  essence  of  the  act. 

The  unauthoiized  acts  of  an  agent  of  a  corporation  may  be  ratified  by  the  board  of  directors, 
and  such  ratification  is  equal  to  a  previous  authority  as  in  the  case  of  natural  persons. 
The  knowledge  of  the  board  of  directors  of  a  corporation  of  common  carriers,  that  the 
managing  director  had  assumed  and  performed  the  duties  of  master  of  one  of  its  vessels 
and  this  acquiescence  by  long  silence,  in  his  line  of  conduct  operate  a  ivtification  thereoY. 

The  agents  of  a  corporation,  like  the  agents  of  natural  persons,  are  entitled  to  reasonable 
compensation  for  their  services.  In  the  absence  of  a  special  contract  or  agreement 
fixing  their  salary,  the  same  will  be  regulated  by  the  custom  with  regard  to  the  particu- 
lar services  and  their  value.  Hence,  the  managing  director  of  a  company  nwning  steam- 
boats, who  performs  the  duties  of  master  of  one  of  the  boats,  when  his  functions  as  such 
are  laboiious  and  responsible,  is  entitled  to  compensation  of  the  value  shown  by  evi- 
dence, and  for  the  rate  charged,  if  shown  to  be  acquiesced  in  by  the  directors. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


E,  H.  Farrar  for  Plaintiff  and  Appellee. 

A  managing  director  of  a  corporation  stands  in  the  relation  of  a  fiduciary  or  tni8t4>e, 
he  cannot  contract  with  himself  nor  take  any  other  position  in  hie  own  Interest  which 
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w adverM  to  his  trust.    103  V.  S.  657  8  :  25  B<av.  SfiC  :  1    Younge  &  Collyer  C.  C.  .T26 ; 

30  Barb.  553:  37  N.  Y.  317 :  L.  R.  3  App.  CaiteH,   1218  ;  59  Me.  277.     Tbe  principle  is  not 
WW  in  Louiniflna.    27  A.  641. 

2.  Codfr  tho  Civil  Law  bis  disabilities  are  likened  unto  tho^e  of  a  tutor:  TiUor  rem 
pupUli  einrre  non  pntfMt;  idqiw  porrigendum  ettt  ad  Hmilia;  id  est  ad  euratore*,  procuratortu, 
ft qviSKGOTiA  ALIRNA  GEUUNT.  The  iiile  is  inflexible.  nVrooni,  505;  77  1118.436;  14 
Mich.  477  :  1  Younge  &  Collyer  C.  C.  326. 

i.  In  tbe  absence  ot  an\  resolution  or  act  of  the  coi-porate  body,  granting  &  salary  to  the 
luanapng  director,  he  ispregxnuM  to  act  gratuittniMy.  and  cannot  claim  any  salary  on  the 
ibeor>  of  an  implied  contract.  6  AUt-n,  207;  130  Mass.  391 :  28  Vermont.  401 :  3B.  & 
Ad.  125:  28 Conn.  170;  28  Penn.  St.  531 ;  Redfleld  on  Railways,  §  176. 

4  If  he  withdraws,  without  objection,  amounts  for  his  salar3%  with  the  knowledge  and  tacit 
aequietcettee  of  aU  the  directors,  it  amounts  to  a  ratification  of  his  act  by  the  corporation. 

5.   But  acquiescence  necessarily  implies  two  things  :  knowledge  and  triUnee  or  inaction. 

*.  A  ratification  of  an  actual  or  constructive  breach  of  tnist  would  require  the  unanimous 
consent  of  aZ/  the  directors,  or  of  aU  the  stockholders.    30  Barb.  553,  577 ;  11  R.  I.  195; 

31  Ind.  283,  .146  :  2  Fed.  Rep.  677  ;  Aug.  &.  Ames  on  Corp.  Uth  Ed.  §  .104. 

.•   The  knowledge  or  consent  of  a  director  acting  adversely  to  the  corporation  cannot  bind 

the  corporation      12  C.  E.  Green,  33 :  47  Iowa,  575. 
*..   Such  knowleilge  must  be  brought  home  to  the  corfioration.  and  the  pernonal  knowledge 

of  members  of  a  partnership,  as  to  the  terms  of  any  contract  inter  ««,  is  not  their  official 

knowledge  nor  is  it  the  knowledge  of  their  co-directors  of  the  corporation.    3  Md.  Ch. 

JUl;  12  Bush.  4.51 ;  2G  Conn.  376;  38  Conn.  208;  20  Mich.  419;  121  Mass.  490;  11  Yroom. 

435:  47  Iowa,  575. 

Singletonj  Browne  &  Choate  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermi'dez,  C.  J.  On  tbe  return  day,  Le,,  January  15th,  ult.,  tbe  ap- 
pellant obtained  an  extension  of  ten  days  to  file  the  transcript.  On 
the  23d  following,  within  that  torm,  the  court  not  being  in  session,  he 
filed  a  motion  for  an  additional  ten  days.  On  the  29th,  which  was  the 
first  judicial  day  thereafter,  be  obtained  an  order  allowing  hiin  ten 
days,  from  the  date  of  the  motion,  filed  in  the  clerk's  office.  On  the 
1st  of  February,  he  procured  another  order  granting  him  fifteen  days. 
The  transcript  was  filed  on  the  14th  of  February. 

The  motion  to  dismiss  charges  that  it  was  filed  too  late. 

The  first  delay  was  to  expire  on  the  28th  of  February.  Delaney  vs. 
Rochereau,  34  A.  112'*^.  As  court  was  not  sitting,  the  appellant  had  a 
ri^ht  to  tile  the  motion,  which  he  did,  on  the  23d,  in  the  clerk's  ofiice. 
State  vs.  Stillman,  31  A.  162. 

It  is  all  that  he  could  have  been  expected  to  do  and  he  has  done  it. 
The  filing  of  the  motion,  five  days  before  the  delay  had  expired,  was 
ample  protection  to  him. 

The  second  delay  allowed  would  have  expired  on  the  4th,  but  three 
days  before  it  was  out,  i.  e.,  on  the  Ist  of  February,  the  appellant  pro- 
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cured  a  last  extension,  which  was  to  end  on  the  15th  of  February.  As 
said,  the  transcript  was  filed  on  the  14th  of  February. 

We  have  held :  That  an  application  filed  with  the  clerk  within  the 
course  of  extension,  when  the  court  is  not  in  session,  was  seasonably 
made  and  justified  the  ext-ension  panted  on  the  next  court  day,  and 
that  the  effect  of  the  order  retroact-ed  to  the  date  of  the  application. 
SS  A.  1J32  Chretien  vs.  Poincy. 

The  transcript  having  been  filed  in  time,  the  motion  to  dismiss  is  re- 
fused. 


On  the  Merits. 

Pooh E,  J.  The  plaintiff  corporation  was  organized  by  notarial  act 
under  the  general  laws  (»f  the  State,  on  June  7,  1878,  with  the  follow- 
ing incorporators:  John  J.  Brown,  B.  W.  Cook,  C.  T.  Beard,  T.  P. 
Leathers,  B.  S.  Leathers  and  John  Janney. 

Its  object  was  t-o  establish  a  business  of  common  earners  for  fi-eight 
and  ])a«sengers,  by  one  or  more  steamboats  to  run  between  New  Or- 
leans and  Bayou  Sara,  on  the  Mississippi  river. 

Among  other  stipulations  eont^iiined  in  the  charter,  it  is  provided 
that  the  coi'poration  should  be  controlled  and  managed  by  a  board  of 
directors  t'oraposed  of  three  stockholders,  with  a  manager,  who  were 
selected  for  a  term  of  five  years  j  the  first  board  was  composed  of  John 
J.  Brown,  T.  P.  Leathers  and  John  Janney,  and  John  J.  Brown  was 
selected  as  the  manager,  whose  functions  and  powers  were  stipulatied 
to  be  as  follows:  "To  appoint  such  ofticers,  clerks  and  agents  as  may 
be  necessary  for  the  transaction  of  the  business  of  the  company,  who 
shall  be  under  his  control  and  he  shall  fix  their  salaries." 

In  furtherance  of  the  object  of  the  enterprise,  the  board  of  directors 
biiilt  the  steamer  "Edward  J.  Gay,"  which  began  oi)erations  in  the 
contem])lat4^d  trade  on  October  7,  1878,  under  the  command  of  Capt. 
John  J.  Brown,  with  the  assistance  of  Capt.  A.  Dugas.  The  latter  was 
registered  at  the  (Custom-house  as  the  captain  of  the  boat,  and  who 
received  a  salary  of  $75  a  month,  paid  by  Capt.  Brown  out  of  his  salary 
of  $40()  a  month,  which  he  retained,  under  his  authority  as  manager  of 
the  company,  out  of  the  earnings  of  the  boat.  A  small  i)ortion  of  Capt. 
Dugas'  salary,  amounting  to  Ji^772  5(),  was  paid  out  of  the  funds  of  the 
boat. 

That  anaugenient,  mider  which  the  "Gay,"  and  at  times  anotlier  boat 
as  a  substitute  in  her  ])la^e,  were  run  in  the  Bayou  Sara  trade,  contin- 
ued until  the  month  of  October,  1881.     On  or  about  that  time,  difiiciil- 
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ties  sprang  up  between  Capt.  IJrowii  and  his  co-directors  and  difterent 
arrangements  were  luade  in  the  inanageiiieiit  of  the  boat  and  in  the 
tran^Mictioii  of  the  <'OiiipanyV  business. 

The  trouble  arose  from  the  two  other  directors' •  denial  of  Capf. 
Brown's  right  to  appoint  himself  as  captain  of  tlie  boat  and  to  fix  his 
salary  at  $4(K)  a  month ;  and  from  the  contesting  his  right  to  carry,  free 
of  charge y  all  merchandise  and  other  supplies  shipped  on  the  boat  from 
Xew  Orleans  to  his  three  plantations  situated  (m  the  banks  of  the  river 
between  Baton  Rouge  and  Bayou  Sara. 

The  object  of  this  suit  is  to  compel  him  to  account  to  the  company 
for  the  fands  which  he  retained  in  payment  of  his  salary  at  $400  a 
month  from  October,  1878,  to  September,  1881,  for  the  value  of  the 
freight  on  all  up-shipments  of  merchandise,  et<*.,  to  his  plantations,  and 
for  the  passage  fare  of  many  persons  whom  he  carrier!  tree  of  charge  on 
the  company's  boat  duiing  the  same  space  of  time. 

His  defense  is  in  sub.stance  that  the  enterprise  of  building  the  steam- 
er **  Edward  J.  Gay,"  and  running  her  in  the  Bayou  Sara  trade,  was  a 
continuation  of  the  same  business  previously'  established  by  Janney, 
Leathers  and  himself,  as  partners,  in  running  the  steamboat  "  Gov- 
ernor Allen,"  which  had  been  dismantled  in  1878,  many  of  her  materi- 
als having  been  used  in  the  construction  of  the  *'  Gay ;"  that  the  latter 
boat  was  viitually  owned  by  the  same  parties,  and  that  he  had  con- 
tinued, as  manager  of  the  new  company,  the  identical  functions  and 
duties  which  he  had  previously  tilled  as  the  captjiin  of  the  **Allen," 
with  the  same  salary,  the  same  privileges  and  the  same  prerogatives. 
And  he  further  pleads  the  ratitiC'ation  of  his  acts  by  the  board  of 
directors. 

Both  parties  recognize  plaintiff  as  a  corporation,  thus  eliminating 
from  disc-ussion  the  (|uestion  of  the  true  and  legal  nature  of  the  organ- 
iKation. 

The  district  judge  rejected  plaintiff's  demand  for  the  restitution  of 
the  amount  retained  by  the  defendant  Brown  in  payment  of  his  salary 
a.s  manager,  and  con'lemned  him  U}  pay  the  following  sums: 

For  freight  due  for  shipments  to  his  plantations $4805  M 

For  wages  paid  by  the  boat  to  Capt.  Dugas 772  50 

For  pa<$sage  fare  on  laborers  for  his  plantations 195  (K) 

Total $5772  84 

with  legal  interest  from  judicial  demand.  Defendant  appeals  and 
plaintiff  moves  for  an  amendment  of  the  judgment,  with  a  view  to 
recover  the  amount  claimed  in  restitution  of  the  wages  retained  by  the 
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defendant  Brown  during  the  three  years  of  liis  management,  which  are 
now  in  litigation. 

First  directing  our  attention  to  the  defense,  which  rests  on  the  g.ver- 
nient  tliat  the  corporation  wliich  built  and  owns  the  steamer  "  Fid  ward 
J.  Gay,"  is  virtually  the  co-i)artnership  wliich  fitted  up  and  run  the 
"  Governor  Allen "  in  the  Bayou  Sara  trade,  we  find  that  defendant's 
position  on  that  point  is  absolutely  untenable. 

A  similar  point  was  made  by  this  defendant  in  the  case  of  John  Jan- 
ney  vs.  J.  J.  Brown,  decided  this  day  (3(i  A.  118)  in  so  far  as  ('apt. 
Leathers  is  concerned.  We  held  in  that  case  that  the  latter  was  not 
a  party  to  the  partm-rshix)  which  canned  on  the  common  carrier's  bus- 
iness on  the  ^*  Governor  Allen,"  and  that  he  had  no  proprietary  interest 
therein.  Hence,  he  cannot  be  affected  by  any  contra<!t  or  stipulation 
made  in  or  controlling  that  partnership. 

And  in  addition,  the  act  of  incorporation  in  this  case  contains  no  ref- 
erence to  the  previous  euter])rise,  and  it  affirmatively  purports  to  be  a 
new  and  entirely  different  and  distinct  contract  between  new  and  dif- 
ferent parties.  C.  T.  Beard,  T.  P.  and  B.  S.  Leathers,  and  W.  B.  C<H)k, 
incorporators  in  the  new  enterprise,  had  no  connection  with  the  previ- 
ous partnership.  We  therefore  find  no  error  in  the  ruling  of  the  dis- 
trict judge  by  which  he  rejected  the  parol  testimony  offered  by  defend- 
ant with  a  view  to  show  that  the  new  enteiT)rise  rest^nl  on  the  same 
foundation  as  the  previous  partnership,  and  that  independently  of  the 
stipulations  in  the  act,  the  parties  had  covenanted  to  allow  the  same 
powers  and  the  same  prerogatives  to  the  defendant. 

Such  elements  of  contract  were  inconsistent  with  the  very  essence  of 
the  act  of  incorporation,  under  which  all  corporate  powers  were  vested 
in  a  board  of  directors  and  not  in  a  single  individual,  as  was  the  basis 
of  the  partnership  touching  the  '^  Governor  Allen." 

The  proffered  testimony  would  clearly  have  shown  a  state  of  things 
contrary  in  their  effect  to  what  was  contained  in  the  act,  and  it  thus 
fell  under  the  prohibition  of  Article  *227G  of  the  Civil  Code. 

These  views  are  sufficient, to  justify  the  exclusion  of  such  testimony, 
independently  of  the  consideration  that  the  contract  set  forch  by  the 
defendant  is  not  even  alleged  to  be  the  act  of  the  corporation  contract- 
ing through  its  established  board  of  directors,  the  only  mode  of  binding 
the  corporat^^  body  in  a  contract.  Bright  vs.  The  Metauie  Cemetery 
Association,  *33  A.  58 ;  Angel  and  Ames  on  Corporations,  p.  278,  and 
authorities  therein  quoted. 

Under  these  conclusions  the  defense  is  restricted  to  the  alleged  rati- 
fication of  his  acts  by  the  defendant's  co-directors. 
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Such  ratificatiou  iiiUBt  flow  from  the  acquiescence  of  the  directors 
with  knowledge  of  the  facts. 

Ou  the  question  of  the  free  transportation  of  defendant's  up-freights 
and  of  his  laborers,  the  record  is  absolutely'  barren  of  any  evidence 
showing  that  Leiithers  had  ever  acqnired  any  knowledge  of  the  fact 
that  no  charges  were  made  on  Brown's  up-freights. 

It  is  shown  that  Jauney  had  such  knowledge,  tliat  he  had,  at  one  time, 
remoDstrated  about  this  matter  with  Brown,  and  that  under  tlie  pres- 
sure of  a  threat  made  by  Brown  to  abandon  the  enterprise  auc^  to  run 
an  opposition  boat,  he  had  given  his  assent  as  an  individual,  to  the 
exercise  of  the  prerogatives  claimed  by  Brown.  But  the  record  shows 
that  Leathers  was  absent  at  tlie  time  and  tliat  he  was  entirely  ignorant 
of  the  negotiations.  Hence,  the  coi-poration  could  not  be  bound  by  the 
acts  of  Janney,  one  of  the  directors,  dealing  with  Brow  n  in  his  interests 
a^  a  planter. 

For  the  same  reasons  the  district  judge  correctly  held  that  the 
defendant  should  be  charged  full  rates  on  his  freights.  Reductions  on 
card  rates  could  only  result  from  a  contract  or  covenant  to  that  effect. 

The  agreement  urged  by  the  defenthmt  was  an  entire  immunity  from 
charges  on  his  up-freights,  or  in  the  altei-native,  a  ratification  of  his 
claim  to  such  an  immunity.  Either  hypothesis  excludes  the  preten- 
woii  of  an  agreement  for  lower  ratios. 

We  shall  now  consider  the  question  of  the  right  of  defendant  to 
retain  the  salary  which  he  received  fi-om  the  boat  for  three  years,  under 
the  light  of  plaintiff's  acquiescence  in  the  defendant's  course  in  the 
premises. 

Plaintiff's  counsel  argues  with  force  that,  as  no  salary  w^as  stipulated 
in  the  contract,  none  can  be  claimed  by  the  defendant  and  he  cites 
numerous  authorities  in  support  of  his  proposition. 

Were  we  dealing  with  a  claim  urged  by  defendant  for  such  a  salary, 
we  would  cheerfully  yield  the  correctness  of  that  proposition,  as  it  is 
amply  supported  by  law  and  overwhelming  authorities. 

But  the  attitude  of  this  case  is  to  the  reverse ;  the  defendant  is  not 
suing  for  a  salary  not  provided  for  or  contemplated  in  the  act  of  incor- 
poration, but  he  is  sued  for  the  reimbureement  of  his  salarj'  already 
received  and  alleged  by  him  to  have  been  thus  received  within  the 
knowledge  and  with  the  assent  of  the  corporation,  manifested  through 
the  acquiescence  of  its  board  of  directors,  represented  by^  Janney  and 
Leathers. 

The  ground- work  of  plaintiff's  arp^ment  is  that  a  procuration  or 
mandate  is  gratuitous  unless  there  has  been  a  contrary  agreement. 
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U.  C.  art.  29f)l ;  and  that  jurispnidem-e  has  settled  tue  rule  that  direr- 
tors  and  other  officers  of  corpora tioi is,  even  niana^irfn^f  direet^>rs  and 
presidents,  are  presumed  to  act  gratuitously  and  cannot  <*laini  a  salary 
on  the  theory  of  an  implied  contract.  Under  a  slight  reservation,  we 
must  concede  tlie  correctness  of  the  rule.  Hut  we  must  bear  in  mind, 
as  shown  by  numerous  authorities,  that  the  nile  applies  to  such  officers 
claiming  or  suing  for  a  salary.  And  hence,  the  rule  must  yield  some  of 
its  force  when  applied  to  cases  where  the  officer  or  agent  has  already 
and  continuously  received  for  several  years  a  regular  salai'y,  alleged  to 
have  been  legalized  or  ratified  by  the  continuous  a<'quiescence  of  the 
corporation  or  of  his  princii>al. 

But  it  must  not  be  pr(»sumed  that  the  rule  is  absolute  in  all  ca**es; 
some  exceptions  must  be  recognized,  es])ecially  when  the  duties  u^  he 
performed  are  onerous  and  toilsome.  The  services  of  the  managing 
director  of  a  c4>rporation,  including  the  management  or  command  of  a 
steamboat,  must  be  conceded  to  be  of  that  class.  The  rule  invoked  by 
plaintiff  has,  therefore,  been  moditied  in  certain  cases  and  very  re- 
spectiible  authority  has  laid  down  the  doctrine  as  follows:  *'The  agents 
of  a  corporation,  like  the  agents  of  a  natural  person,  are  entitled,  in 
legal  presumption,  to  be  paid  for  their  services  by  the  principal,  the 
corporation,  what  they  are  i-easonably  worth.  The  officers  of  a  corjio- 
ration,  who  are  to  receive  any  compensation,  are  usually  providi  d  tVn* 
by  regular  salanes.  If  there  be  no  salary  and  no  ])articular  contra<*t, 
much  must  depend,  as  in  other  cases,  upon  the  custom  with  regard  to 
compensation  fen-  the  parti<*ular  services  and  the  expectation  of  the 
parties  growing  out  of  it."  Angel  and  Ames  on  Corporations,  Uth  Ed. 
$317. 

Hence,  it  has  been  held  tliat  a  bank  <*lerk,  for  whose  salary  no  pro- 
vision had  been  made  by  corporate  action,  was  allowed  to  recovei* 
a  salary  on  a  quantum  inerult.  Waller  vs.  Kentucky  Bank,  '^  J.  J. 
Marsh,  2i)6. 

And,  on  the  other  hand,  a  bank  president,  under  similar  circumst-an- 
ces,  was  denied  the  right  to  recover  compensation,  i)  Allen,  207 ; 
Sawyer  vs.  Bank,  130  Mass.  ;i91 ;    Pur  vs.  Bank. 

In  a  case  where  the  president  of  a 'railroad  company  <'laimed  com- 
pensation for  services  rendered  in  his  said  capacity,  in  supei-intending 
the  constructicm  of  a  dejmt,  this  Court  held,  in  keeping  with  that  rule, 
that  he  could* not  recover.     F^evisee  vs.  Shreveport  R.  R.  27  A.  iW. 

The  duties  rendered  by  a  bank  president,  or  a  railroad  president 
acting  as  superintendent  of  a  construction,  are  not  necessarily  laborioug, 
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like-  those  of  a  clerk,  hence  the  distinction  has  been  recognized  and 
made  by  the  courts. 

Now,  in  the  case  before  ns,  it  is  shown  that  the  duties  pertbrmed  by 
the  defendant  were  laborious,  toilsome  and  very  responsible,  and  that 
i^urh  functions  are  customarily  paid  for  and  liberally  comi>ensatt:d. 

From  the  testimony  of  sevei-nl  steamboat  captains  and  of  others  ex- 
amined as  exi>erts,  it  appears  that  under  the  circumstances  surroimding 
this  particular  business,  and  in  consideration  of  the  defendant's  pecu-* 
liar  fitness  and  of  his  exceptional  energy  and  zeal,  his  services  as  man- 
ager of  the  company  and  of  the  boat  were  worth  the  amount  retained, 
four  hundred  dollars  a  month.  ^ 

It  is  objected  that  under  the  charter,  Brown  had  no  authority  to  ap- 
point himself  as  master  of  the  company's  boats,  and  no  right  or  power 
to  fix  his  salary.  But  again  we  are  forced  to  consult  the  acts  of  the 
directors  in  connection  with  this  double  exercise  of  power.  The  evi- 
dence is  overwhelming  on  the  point  of  the  directors'  (Janney  and 
Leathers)  knowledge  and  acquiescence  in  the  premises. 

Janney  once  raised  an  objection,  but  as  in  the  case  of  Brown's  up- 
freights,  he  immediately  receded  from  his  objections  and  at  once  gave 
his  written  consent  to  Brown's  pretensions. 

The  salary  as  paid  was  charged  up  every  week  in  the  books,  which 
were  accessible  to  the  directors  and  which  were  frequently  examined 
by  them  and  by  others  for  them.  This  charge  continuously  occurred  for 
three  long  years  and  no  objections  were  made  thereto.  A  difference 
exists  between  the  showing  of  the  books  on  the  question  of  the  defend- 
ant's salary,  and  his  up-fieights.  As  no  charges  were  made  on  the  lat- 
ter, these  items  did  not  figure  on  the  financial  books  of  the  concern. 

These  shipments  went  no  further  than  the  memorandum  books,  for  the 
guidance  of  the  receiving  and  discharging  clerks,  and  were  not  brought 
to  the  knowledge  of  the  other  directors. 

In  his  testimony  Capt.  Leathers  states  that  he  expected  that  Capt. 
Brown  would  be  compensated  for  his  services  and  the  record  teems 
with  evidence  t^at  they  were  very  valuable  to  the  company. 

To  the  argument  that  the  rate  of  his  salary  was  exorbitant,  the  an- 
swer of  the  record  is  that  the  salary  covered  the  services  of  two  em- 
ployees—one a  sailing  master^  known  to  be  a  man  of  experience  and 
ability  in  his  line,  the  other  an  active  business  man,  a  shrewd  mana- 
ger, who  was  very  favorably  known  and  very  influential  in  the  trade,* 
and  who  was  unrelenting  in  his  efforts  to  secure  business  for  the  boats 
and  to  enhance  the  interests  of  the  company. 

10 
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The  objection  that  he  was  very  frequently  abjwut  from  the  boat,  is 
met  by  the  showing  that  whether  on  shore  or  traveling  on  other  boatfi, 
he  never  lost  sight  of  the  interests  intrusted  in  liis  hands;  that  he  con- 
stantly labored  for  tlie  promotion  of  the  boat's  business  and  that  the 
vessel  was  always  skilfully  manned  by  his  substitute,  ('apt.  Ougas. 

We  find  abundant  evidence  showing  the  unmistakable  acquiescence 
of  his  co-directors  in  the  manner  in  which  he  performed  his  duties  as 
liheir  manager,  and  in  the  amount  of  salary  which  he  received  in  com- 
pensation thereof.  Hence,  the  prayer  for  amendment  of  the  judgment 
must  be  declined.  The  conclusions  of  our  learned  brother  of  the  dis- 
trict bench  are  correct  on  every  branch  of  the  case. 

The  judgment  apj>ealed  from  is  therefore  affirmed,  with  costs. 


No.  9001. 
Jack  Hardy  vs.  James  H.  Lemons. — S.  W.  Street,  Intervenor. 

The  loint  owner  of  movable  property  can  make  a  valid  lease  of  the  same,  when  authorized 

tLeieto  by  his  co-owners. 
In  case  that  one  of  the  co-owners  does  not  participnte  in  anthoriziug  the  lesse.  his  snbse- 

qnent  ratification  of  the  same  pves  full  validity  to  the  contract. 
A  leasee  of  movable  property  cannot  be  legally  divested  uf  his  possession  of  the  thing  leased, 

by  means  of  a  sale  of  the  same  by  the  lessor  to  a  third  party. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 

L.  (VDafinell  for  Plaintiff  and  Appellee. 

Geo,  L.  Bright  and  Bmpne  &  Denegre  for  the  lnt«rvenor,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  salient  facts  of  this  suit  are  stated  in  the  opinion  of 
the  case  No.  8903,  between  the  same  parties,  just  decided. 

After  the  sequestration  of  the  mare  Lucy  Johnson,  Street  intei-vened 
in  the  partition  suit  for  the  purpose  of  enforcing  his  contract  of  Decem- 
ber 12,  1882,  and  of  asserting  his  rights  of  possession  of  the  mare 
thereunder. 

His  demand  was  resisted  by  plaintiff  on  the  ground  that  Lemons  had 
no  right  or  authority  to  bind  Triskett'  and  Mullen,  his  co-owners  of  the 
mare,  in  a  contract  of  lease ;  that  there  could  be  no  lease  without  a 
fixed  price ;  that  the  pretended  lease  was  the  result  of  a  conspiracy 
between  Lemons  and  Street,  with  the  intention  of  defrauding  the  law- 
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ful  owners  of  their  posneBsiou  and  une  of  their  property  ;  a.nd  that  the 
mare  wa«  not  in  Street's  posaession  when  sequestered.  iHaintift*'s 
defense  was  sustained  in  the  lower  court,  whence  the  intervener  prose - 
rntei*  this  appeal. 

The  e\'iden('e  is  convicting;  hut,  after  a  careful  analysis  of  the  record 
we  lind  satisfactory  proof  of  the  following  facts : 

1.  That  Lemons,  was  the  owner  of  one  undivided  third  of  the  animal, 
which  was  then  in  his  possession,  and  that  he  was  without  funds  or 
means  necessary  to  a  proper  care  and  training  of  the  animal. 

2.  That  he  had  full  authority  and  power,  from  Triskett,  to  control 
and  disjwKe  of  the  mare  as  he  thought  proper. 

3.  That  after  making  the  alleged  contract  with  Street,  he  notified 
both  of  the  joint-owners  of  his  action,  hy  letters  properly  mailed  to 
each  at  his  residence. 

4.  That  by  letter  from  Mullen  to  Lemons,  the  former  uneciuivocally 
ratified  the  contract  aforesaid,  and  highly  approved  of  the  same. 

5.  That  the  nuire  was  in  the  custody  and  possession  of  Street,  when 
she  wag  seized  by  the  sherift*. 

The  fact  that  at  the  very  moment  of  the  seizure,  Lemons  was  leading 
her  around  the  race  track,  did  not  aflFect  Street's  possession  under  his 
contract.  She  was  kept,  fed  and  handled  at  his  stable  near  the  rac« 
pourse. 

The  feature  of  the  conti-act  which  provided,  as  a  consideration,  the 
dirision  of  the  mare's  net  earnings,  instead  ot  a  fixed  price,  did  not' 
iuvalidate  the  contract  as  a  lease.  The  price  of  the  contract  of  lease 
**  may  consist  in  a  portion  of  the  fruits  yielded  by  the  thing  leased. ' 
Civil  Code,  art.  2(571. 

The  coiitnu;t  relied  upon  by  the  intervenor,  therefore,  embodies  all 
the  elements  of  a  lawful  contract  of  lease,  fully  binding  on  Lemons  and 
his  co-owners,  who  could  not,  in  law,  defeat  interveuor's  rights  under 
his  lease  by  a  sale  of  the  thing  leased. 

Heuce,  we  conclude  that  he  was  illegally  and  wrongfully  deprived 
of  his  possession  of  the  mare,  and  tliat  the  lower  court  erred  in  dis- 
missing his  intervention. 

The  judgment  appealed  from- is,  therefore,  annulled,  avoided  and 
reversed.  And,  it  is  now  ordered  and  decreed  that  the  mare,  Lucy 
Johnson,  was  wrongfully  sequestered  from  interveuor's  possession ; 
that  intervenor  was  entitled  to  the  possession,  control  and  use  of  said 
mare  from  the  12th  of  December,  1882,  to  the  12th  of  October,  1883, 
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ami  that  ln«  ri^ht  to  recover  damages  for  said  wrongful  sequestration 
be  reserved  against  all  parties  responsible  therefor. 

All  costs  incurred  in  the  secpiestration  and  costs  of  this  ap])eal  to  be 
paid  by  plaintiff  and  appellee. 

Kehearini;  refused. 


No.  9()41. 
TiiK  State  of  Loiisiana  vs.  Philip  Watson. 

When  in  a  proH«>cation  for  murder  the  evidence  shows  that  the  accused  was  the  aggressor 
and  pursued  the  deceased  witli  a  drawn  knife,  with  which  he  afterwards  gave  the  mor- 
tal stroke,  testimony  of  the  dangerous  character  of  the  deceased  was  properly  rfjjected. 

It  is  nnnecesHary  to  review  the  ruling  of  the  trial  Judge,  admitting  as  a  dying  declaration 
a  statement  of  the  decoasoil  to  the  effect  that  the  accused  had  inflicted  the  mortal 
wound,  in  view  of  the  fact  that  the  accused  set  up  the  plea  of  self-defense,  which  ad- 
mitted the  killing.  The  accused  could  not,  therefore,  be  pr^ndictd  by  the  admission  of 
the  declaration,  as  it  only  wont  to  prove  an  admitted  fact. 

Where,  at  the  opening  of  the  triul,  an  orderis  made  for  the  removal  of  the  witnesses  from  the 
court  room,  niid  a  deputy  »heriflf,  a  witness  for  the  State,  in  ignorance  of  the  order,  came 
into  the  room  during  the  trial,  such  fact  would  not  of  itself  operate  absolutely  to  the 
exclusion  of  his  testimony.    The  judge  could,  in  his  discretion,  admit  it. 

PPF^AL  fi'oni  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
(S  node  J  J. 


A 


J.  C.  Efjau,  Attorney  (leneral,  for  the  State,  Appellee. 
L.  F,  Suthon  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  (^ourt  was  delivered  by 

Todd,  J.  The  defendant  ap|)eals  from  a  sent(».uce  of  ten  years'  im- 
prisonment at  hard  hibor  for  manslaughter. 

lie  sujjports  his  appeal  by  these  bills  of  exceptions : 

1.  The  first  bill  was  taken  to  the  refusal  of  the  trial  judge  to  admit 
proof  of  the  violent  or  dangerous  character  of  the  deceased,  oflfered  in 
support  of  the  plea  of  self-defense. 

The  judge  excluded  the  testimony  for  the  reason,  substantially,  that 
tlie  evidence  sliows  that  the  tuHuised  was  the  aggressor,  and  pursued 
the  deceased  some  distance  with  a  drawn  knife  before  resistance  was 
nuide  by  the  deceased  and  before  the  accused  killed  the  deceased  by 
stabbing  him  with  the  knife. 

This  all  appears  in  the  bill.  The  ruling  under  such  a  state  of  facts 
was  correct.  To  admit  the  proof  offered  there  must  have  been  threats 
made  and  communicated,  followed  by  some  act  on  the  part  of  the  de- 
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ceased  to  induce  the  belief  or  appreliensiou  that  the  threats  were  about 
being  carried  into  execution.  Wharton  Crini.  Law,  ^  (>41,  and  aiithor- 
ities  there  cit«d;  State  vs.  Ri<'k8,  :i2  A.  10f>9;  State  vs.  Jackson,  3i^  A. 
1087. 

2.  The  second  bill  is  taken  to  the  admission  of  a  declaration  of  the 
deceased,  aft*r  receiyin^  the  wound,  that  such  wound  was  inflicted  by 
tile  accused.     It  was  offered  and  received  as  a  dying  declaration. 

Considering  the  character  of  the  defense,  as  shown  by  the  lirst  bill 
above  recited,  that  the  killing  was  justifiable  because  done  in  self- 
defense,  and  that  it  is  an  elementary  principle  that  such  ])lea  admits 
the  killing,  we  cannot  discover  of  what  possible  signiticance  tlie  admis- 
sion of  the  declaration  in  question  could  have  been,  it  at  most  could 
only  have  amounted  to  cumulative  evidence  of  a  fact  that  was  ah-eady 
admitted  by  the  accused;  that  is,  of  the  killing  of  the  deceased  by  him. 
Had  this  declaration  referred  to  any  of  the  attending  circuii. stances  of 
the  homicide,  tending  to  establish  the  guilt  of  the  accused,  then  tlie 
question  of  its  admissibility  \^  ould  properly  have  arisen.  But  it  did 
not  so  refer,  but  related  only  to  the  fact  whether  the  accused  iuflict«Ml 
the  fatal  wound.  The  admission  of  tlie  declaration  could  not  tlierefore 
have  possibly  prejudiced  the  accused,  and  it  becomes  uniiec<'ssary  to 
decide  whether  it  was  properly  received  or  not. 

3.  The  third  bill  is  to  the  admission  of  the  testimony  of  a  witness  for 
the  State,  against  the  objection  that  an  order  for  the  removal  of  the 
witnesses  from  the  court-room  had  been  made  at  tlie  opening  of  the 
trial  and  that  this  witness  had  remained  therein,  or  returned  to  the 
room  in  disobedience  of  the  order. 

It  appears  that  this  witness  was  a  deputy  sherift'  and  was  absent  from 
the  court- room  when  the  order  was  given  and  knew  nothing  of  it. 

We  think,  under  these  circumstances,  that  the  testimony  of  this  wit- 
ness was  not  absolutelj'  inadmissible,  but  was  snbje<t  to  the  discretion 
of  the  judge;  and  we  cannot^^say  that  its  discretion  was  improperly  or 
unwisely  exercised  in  this  instance.  BisI\o]>  on  Crim.  Pro.  vol.  I,  sees. 
1086,  1()87,  1088. 

The  judgment  is  therefore  affinned. 


No.  8367. 
Frank  E.  Foichek  vs.  Dinc an  F.  Kknneh. 

A  nberifTor  United  States  marshal  cannot  be  made  reHponAible.  in  daTnnu:eH.  fur  oxecutiim  n 
Judgment,  reco^izing  a  privilege  upon  property  proviHionally  seizwl  in  tin*  suit,  by  tht* 
aelmnre  and  sale  of  said  property. 
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Where,  in  snch  a  case,  upon  the  demand  of  a  third  person  claiming  ownership  of  said  prop> 
erty,  an  indemnity  liond  has  been  furnishod,  conditioned  for  the  payment  of  snch  damages 
as  might  bo  recovered  against  the  marshal  in  consequence  of  sucli  seizure,  the  surety  on 
such  bond  cannot  bo  held  for  any  damage  other  than  those  for  which  the  marshal  mi^cht 
have  been  liable,  and,  inasmuch  as  the  marshal  could  be  responsible  for  none,  the  action 
mast  fail. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe  J  J. 

Chas,  S.  Bice  for  Plaintift*  and  Appellant. 

The  laws  of  the  State  giving  to  sheriffs  the  right  of  demanding  from  a  party  seizing  personal 
property,  claimed  by  a  third  person,  a  bond  of  indemnity,  is,  by  Act  of  Congress,  made 
applicable  to  the  marshal  of  the  United  States,  in  similar  case  of  seizure  under  process. 
mesne  or  final,  issuing  out  of  the  Federal  courts  sitting  in  the  State.  Rev.  Stat,  of  La. 
seca.  3579, 3581,  3584;  Rev.  Stat.  U.  S.  sees.  914.  915.  816;  Actsof  Congress  of  1834.  U.  S.  Stat, 
at  Large,  vol.  4,  pp.  62  and  63 :  Idoncure  vs.  Zuntz,  It  Wsl.  416.  421:  liarras  vs.  Bid  well. 
3  Woods  5,  8,  9. 

The  right  to  demand  such  indemnity  bond  extends  to  all  cases  wliere  the  proi>erty  so  claimed 
was  seized,  whether  under  metJU  or  final  process,    liev.  Stat  of  La.  3579. 

£ven  under  the  theory  of  defendant,  the  marshal  ^as  not  protected  in  seizing  other  property 
than  that  upecifleaUu  mentioned  in  the  writ:  and.  therefore,  if  he  failed,  through  his  own 
fault  or  the  directions  of  a  party,  to  keep  himself  strictly  within  the  mandatory  clause  or 
the  process,  he  was  liable  to  the  person  damaged  by  his  acts,  and  had  the  legal  right  to 
release  the  property  seized  at  the  demand  of  a  third  pei'son  claiming  superior  title,  or 
to  demand  bond  of  Indemnity  from  the  party  seizing.  Buck  vs.  Colbath,  3  Wal.  343  et 
9eq.:   Elmore  vs.  Hufty.  13  A.  227. 

A  third  person  is  not  estopped  from  suing  on  an  indemnity  bond,  so  given,  because,  after 
the  same  was  given  and  assigued  to  him,  he  attended  the  sale  and  bid  on  his  own  prop- 
erty, and  afterwards  bought  it  at  private  sale  from  the  person  who  purchased  it  at  the 
marshal's  sale. 

7he  lien  of  the  landlord  for  rent  does  not  extend  to  movables  removed  more  than  fifteen  days 
from  the  leased  premises,  or  which,  though  removed  within  a  shorter  time,  have  ceased 
to  be  the  property  of  the  lessee.  C.  C.  art.  2709;  Sillmau  vs  Short.  20  A.  513;  Hughes 
vs.  Caruthers,20  A.530:  Bailey  vs.  Quirk.  20  A.  432;  Merrick.  Race  A&  Foster  vs.  LaXache, 
27  A.  87. 

The  facts  proved  in  this  case  establish  ownership  in  plaintiff  in,  at  least,  3390  cro88*ties 
worth  $1,258  06,  which  were  not  subject  to  the  li^n  of  the  landlord  but  seized  and  sold 
at  the  landlord's  instance. 

»/.  D,  Bouse  for  Defendant  and  Appellee. 

I.  The  Ignited  States  marshal  is  without  authority  to  exact  a  Inmd  of  indemnity  for  the 
execution  of  process  issuing  from  a  Federal  court.  The  State  statutes  authorizing  a 
sheriff  to  exact  such  bonds  has  not  been  adopted  by  any  statute  ot  the  United  States. 

*2.  A  sheriff  cannot  be  made  responsible  for  the  execution  of  a  judgment  by  seizure  and  sale 
of  any  object  upon  which  the  judgment  confers  a  privilege     13  A.  227  :  14  A.  142. 

3.  The  officer  being  without  right  to  reqnire  a  bond  in  the  premises,  it  is  a  non-judicial  bond, 
and  no  action  lies  Mpon  it  27  A.  557:  23  A.  222:  7  A.  570;  16.  539;  28  A.  244;  16  La. 
174;   22A..'>:i5. 

4.  Where  no  breach  of  the  condition  of  a  bond  is  alleged  or  shown  there  can  be  no  recovery 
apon  it.    12  How.  Rep.  iRd;  14  Chicago  Legal  News.  207. 
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Oa»  who  porchaseti  property  is  estopped  from  dispating  the  title  of  bis  vendor.  5.  Rob. 
353:    lb.  518:   3  Hob.  331  :   26  A.  188:    U>  A.  531 :    Th.  684. 

Where  articles  are  »old  by  ivei<;bt,  tale  or  mea.mire.  tbe  sale  is  lucomplete  as  nurainst  third 
person,  until  they  are  weighed,  counted  or  measured,  because  until  then  there  is  no 
deliT-ery.  C.  C.  3458 :  12  Rob.  51 ;  91  A.  414 :  1  Domat,  p.  213.  seo.  7 :  15  A.  4m ;  10  A 
349:    17  A.  146, 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  The  defendant  is  sued  as  surety  upon  a  bond  of  indeiu- 
nity  given  by  hini  bi  a  certain  suit  of  Davis  vs.  Hodges,  in  the  United 
States  Circuit  Court. 

In  that  suit,  the  plaintifiP,  as  lessor,  sued  the  defendant,  as  lessee  of 
certain  real  estate,  and  caused  a  writ  of  provisional  seizure  to  is^ue, 
under  which,  the  marshal  seized  sundry  movables,  including  a  large 
number  of  cross-ties  which  are  the  subject  of  the  insUmt  controversy. 

Judgment  was  rendered  for  the  rent  claimed  mth  privilege  upon  the 
property  provisionally  seized. 

Execution  was  issued,  under  which  the  property,  on  which  the  privi- 
lege had  been  rt  cognized,  was  seized  and  advertised  for  sale. 

Thereupon,  the  ])resent  plaintiff  notified  the  marshal  that  he  was  the 
owner  of  certain  of  the  cross-ties  seized  and  warned  him  against  pro- 
ceeding with  the  sjile  thereof,  under  penalty  of  damages.  On  this 
clabn,  acting  in  supposed  pursuance  of  section  3579,  Revised  Statutes, 
ihe  mai*8hal  called  u[M>n  the  suing  creditor  for  a  bond  of  indemnity, 
which  w^as  ac4*ordiugly  furnished  and  on  which  this  suit  is  brought. 

Numerous  objections  are  interposed  to  tlie  validity  of  this  bond,  only 
one  of  which  it  is  necessary  to  notice. 

It  is  urged  that  the  bond  is  non-judicial,  because,  the  property  hav- 
ing been  seized  in  execution  of  a  judgment  recognizing  a  privilege 
thereon,  tie  marshal  had  no  discretion  but  was  retpiired  by  law  to  seize 
and  sell  it  regardless  of  mere  non -judicial  claims  by  third  parties,  and 
could  have  incurred  no  responsibility  therefor. 

The  position  would  have  been  impregnable  as  a  ground  for  refusal, 
on  the  part  of  the  seizing  creditor,  to  furnish  the  bond  of  indemnity. 
Such  refusal  would  not  have  justified  the  marshal  in  releasing  the 
property  seized,  without  being  responsible  to  the  creditors  in  damages 
for  so  doing,  as  provided  by  section  8581,  Revised  Statutc^s. 

But,  it  is  forcibly  urged  that,  the  creditor,  having  voluntjirily  fur- 
nished the  bond,  is  estopped  from  now  urging  this  objection  to  its 
validity,  because  Ms  action  misled  the  claimant  and  induced  him  to 
rely  on  the  bond  and  to  abstain  from  invoking  other  remedies. 
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The  estoppel  claimed  seems  well  founded ;  but,  however  that  may 
be,  it  cannot  serve  to  enlarge  the  terms  and  conditions  of  the  bond 
itself,  or  to  extend  the  liability  of  the  surety  beyond  their  strict  limits. 

What  are  those  terms  and  conditions  Y 

They  are  clearly  expressed  in  the  law  itself,  which  provides  that  the 
bond  shall  be  "conditioned  for  the  payment  of  such  damages  a^  the 
said  sheriff  (marshal)  may  sustain  in  case  sa'd  seizure  may  have  been 
illegally  and  improperly  made."    R.  S.  3579. 

The  bond  itself  recites :  "  the  conditions  are  that  the  obligors  shall 
save,  harmless,  the  said  United  States  marshal  and  shall  defend  every 
suit  or  suits  that  may  be  instituted  against  him,  and  shall  well  and 
truly  pay  all  damages  or  judgments,  with  interest  and  costs,  that  he 
may  be  made  liable  for,  in  consequence  of  his  having  seized  and  de- 
tained the  aforesaid  property." 

Obviously,  both  under  the  law  and  the  terms  of  the  bond,  the  obligors 
are  only  liable  for  such  damages  as  might  have  been  recovered  against 
the  marshal  on  account  of  the  seizure  and  sale  of  the  property. 

It  is  thoroughly  settled  in  the  law  of  this  State  that  a  sheriff  cannot 
be  made  responsible  for  damages  for  executing  a  judgment,  decreeing 
a  privilege  on  certain  property,  by  the  seizure  and  sale  of  said  property. 
In  a  case  thoroughly  similar  to  this,  the  Court  said:  ** Defendants 
acted  under  a  writ  issued  in  conformity  to  a  judgment  decreeing  a  pri- 
vilege on  the  vessel.  They  had  no  discretion  and  were  obliged  to 
follow  the  order  of  court.  The  mere  notification  by  plaintiff,  to  them, 
of  his  property  in  the  vessel,  could  not  be  regarded,  when  they  had  a 
writ  informing  them  of  the  privilege  and  commanding  them  to  execute 
the  same.  If  there  were  any  legal  grounds  of  opposition,  the  plaintiff 
ought  to  have  resisted  the  execution  of  the  judgment  by  some  one  of 
the  ways  provided  by  law."  Elmore  vs.  Hufty,  13  A.  227 ;  Hunter  vs. 
Bell,  14  A.  142  J  see  also.  Ran.  vs.  Katz,  26  A.  463. 

The  fi./a.  in  the  case  before  us,  recited  the  judgment  and  the  privilege 
recognized  thereby,  upon  this  property,  then  already  in  the  marshaFs 
custody  under  the  writ  of  provisional  seizure.  He  was  bound  to  seize 
and  sell  it,  unless  restrained  by  judicial  authority,  and  could  have 
incurred  no  responsibility,  in  damages,  therefor. 

It  follows,  necessarily,  that  plaintiff's  action  on  this  bond  must  fail. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  8954. 
The  State  of  Louisiana  vs.  John  Kane  and  Gistave  Hunter. 

Tbe  trial  judge  bM  large  discretion  in  granting  continnanoes,  wliich  will  not  be  interfered 
with  imless  for  good  cause. 

A  refoaal  to  permit  a  prisoner's  coonsel  to  ask  a  State  witness  on  cross-examination,  if  be 
was  not  anxioos  to  bave  tbe  prisoner  convicted,  is  good  ground  for  reversal  of  tbe  Judg- 
ment, but  wben  tbe  question  was  answered  witbont  bindrance,  and  tbe  court  afterwards 
interfered  solely  to  prevent  tbe  intimidation  of  the  witness,  it  is  not  error. 

Great  latitode  is  permitted  in  tbe  cross-examination  of  witnesses  on  a  criminal  trial,  and  tbe 
feelings,  motives  and  prejudices  of  a  witness  may  be  probed  by  eitber  side. 

Want  of  service  of  a  copy  of  tbe  indictment  must  be  pleaded  in  limine,  and  cannot  be 
moved  in  annest  of  judgment.  A  fortiori  must  non-service  of  a  list  of  witnesses,  upon 
whose  testimony  tbe  bill  was  found,  be  pleaded  before  going  to  trial,  even  if  tbe  prisoner 
was  entitled  to  bave  sucb  list  delivered  to  bim. 

A  prisoner  bas  not  tbe  rigbt,  under  our  statute,  to  bave  delivered  to  bim  a  list  of  tbe  wit- 
nesses wbo  appeared  before  tbe  grand  Jury,  and  tberefore  it  is  not  essential  witb  us  tbat 
the  names  of  such  witnesses  shall  be  indorsed  upon  tbe  bill. 

APPEAL  from  the  CrimiDal  District  Court  for  the  Parish  of  Orleans. 
Boman,  J. 


J,  (7.  Egan,  Attorney  General,  for  the  State,  Appellee. 

F.  C.  Zacharie  and  L.  Marrero  for  Defendants  and  Appellants. 
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The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendants  were  indicted  for  the  murder  of  one 
John  Leahy.  Hunter  was  acquitted,  Kane  was  convicted  without 
capital  punishment,  and  was  sentenced  to  havd  labor  for  life.  He  ap- 
peals, and  relies  for  reversal  on  these  points : 

1.  He  was  indicted  on  March  12,  1883,  and  arraigned  on  same  day. 
His  trial  was  fixed  for  April  25,  and  due  notice  ^ven  to  him.  On  that 
day,  at  his  instance  a  continuance  was  granted.  The  case  was  again 
set  for  trial  on  May  3,  and  on  that  day  a  second  continuance  was 
granted  on  his  motion,  and  the  case  fixed  for  May  14,  when  a  third  con- 
tinuance was  prayed  by  him  on  the  ground  of  newly  discovered  evi- 
dence. The  judge  refused  it  because  he  believed  the  only  object  of 
the  defendant  was  delay,  and  that  proper  diligence  had  not  been  used. 

The  affidavit  of  the  prisoner  fails  to  allege  that  tlie  facts,  which  he 
expects  to  prove  by  the  newly  discovered  witnesses,  are  within  their 
exclusive  knowledge,  and  from  his  own  showing  there  were  many 
persons  present.  The  trial  judge  is  entrusted  with  large  discretion  in 
the  matter  of  granting  continuances,  and  we  disturb  the  exercise  of  it 
only  for  good  cause,  which  is  not  shown  here.  Static  vs.  Nelson,  28  A. 
46;  State  vs.  Homsby,  33  A.  1110. 
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2.  The  second  bill  was  to  a  remark  of  the  judge  which  is  alleged 
to  be  an  expression  of  opinion  on  the  credibility  of  a  witness. 

The  witness  was  asked  by  the  defendant^  counsel  on  cross-examina- 
tion, "  are  you  anxious  to  have  this  man  convicted  ?"  who  answered 
promx)tly  and  decidedly,  **no."  Then  the  judge  remarked  that  the 
question  under  the  circumstances  was  not  a  proper  one,  and  that 
"nothing  in  the  manner,  still  less  in  the  answers  of  the  witness,  justi- 
fied tlie  counsel  in  thus  rudely  addressing  him — that  had  the  witness 
showed  unwillingness  or  anything  akin  to  prejudice,  the  court  would 
allow  counsel  to  ascertain  that  fact,  but  it  never  said  or  intimated 
even  remotely  anything  of  the  credibility  of  the  witness." 

The  judge  was  in  eiTor  in  stating  the  question  was  not  proper. 
A  refusal  to  permit  that  question  to  be  answered  would  have  been 
good  ground  for  reversal.  State  vs.  Adams,  14  A.  &Z0.  But  tliere  wa<» 
not  a  refusal — the  witness  had  already  answered  the  question — on  the 
contrary,  the  judge  said  he  would  allow  counsel  to  ascertain  whether 
there  was  unwillingness  to  testify  or  prejudice  on  the  part  of  the  vni- 
ness.  His  intei-ferenc^  seems  to  have  been  to  prevent  rtideness  to  the 
witness — to  prevent  his  intimidation — and  it  is  certainly  within  his 
province  to  do  that.  Great  latitude  is  permitted  in  cross-examination 
on  a  criminal  trial,  and  it  is  perfectly  proper  and  may  often  be  neces- 
sary to  probe  the  feelings,  prejudices  and  motives  of  a  witness.  Ques- 
tions directed  to  that  end  are  permissible,  but  when  once  answered 
without  evasion  or  quibbling,  there  seems  no  reason  for  a  repetition  of 
them.  They  may  be  rei>eated  however,  and  in  various  forms,  when- 
ever the  witness  shuffles,  or  is  ol>durate,  or  from  any  other  cause  it 
becomes  necessary  to  test  his  fairness  and  impartiality.  The  witness 
in  tliis  case  had  answered  the  question  with  directness  and  prompti- 
tude. 

3.  Arrest  of  judgment  was  moved  for  that  the  names  of  the  wit- 
nesses, upon  whose  testimony  the  indictment  was  found,  are  not  in- 
dorsed upon  it. 

It  might  be  sufficient  to  say  that  the  objection,  if  valid,  comes  too 
late,  and  cannot  avail  the  prisoner  in  a  motion  for  arrest.  It  has  been 
held  repeatedly  that  want  of  service  of  a  copy  of  the  indictment  must 
be  pleaded  before  going  to  trial.  Stat^  vs  Jackson,  12  A.  (379;  State 
vs.  Fuller,  14  A.  667  and  authorities  cited  in  both  of  these  decisions: 
State  vs.  Clark,  23  A.  194.  If  the  prisoner  cannot  plead  non-service  of 
the  cnminal  charge  against  him  in  a  motion  to  arrest,  a  fortiori  he  can- 
not plead  non-service  of  the  names  of  the  witnesses  by  whom  that 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  FEBRUARY,  1884.  155 

Siioceesion  nf  Escarmguell. 


charge  is  to  be  supported,  in  that  way.  But  as  the  defendant's  counsel 
urges  with  earnestne«8  tliat  the  defect  or  onuAsion  is  of  essence  and 
m»t  merely  of  fomi,  and  the  point  has  never  been  ai],jndiciited  in  this 
i?»tatc%  it  nuiy  be  well  to  notice  it  further. 

At  conmion  law  no  such  riglit  existed,  but  it  was  conferred  by  the 
Statute  of  Anne,  and  since  then,  this  and  kindred  matters  have  been 
regulated  by  statute.  The  right  to  haVe  a  list  of  the  witnesses  duly 
served  appears  in  all  the  statutes,  along  with  the  right  to  have  served 
a  «»py  of  the  indictment  and  of  the  venire.  Under  the  statutes  of 
laany  of  our  Stat-es  the  prisoner  is  entitled  to  have  both  a  copy  of  the 
indictment,  and  a  list  of  the  witnesses  examined  before  the  grand  jury, 
\)efore  going  to  trial.  1  Bishop,  Crim.  Proc.  sec.  959,  and  hence  origin- 
ated the  practice  of  eudomng  the  names  of  the  witnesses  upon  the 
bill.  In  the  States  that  have  no  statute  of  their  own  upon  the  matter, 
their  practice  is  regulated  by  tlie  Statute  of  Anne,  as  ours  would  be  by 
virtue  of  the  Act  of  1805,  directing  that  criminal  proceedings  shall  be 
governed  by  the  practice  in  common  law  courts  unless  otherwise  pro- 
vided. But  we  have  otherwise  provided  by  our  own  statute,  which 
requires  that  an  accused  person  "  shall  have  a  copy  of  the  indictment 
and  the  list  of  the  jury  who  are  to  pass  on  his  trial  delivered  to  him," 
Rev.  Stats.  8e<t.  992,  and  omits  ex  indiMtria  to  accord  to  him  a  like  de- 
liverv'  of  a  list  of  the  witnesses  upon  whose  evidence  the  bill  was 
found,  or  of  those  who  are  to  testify  against  him  on  the  trial.  That  is, 
therefore,  the  rule  for  our  practice,  and  it  has  been  observed  in  this 
case. 

Judgment  affirmed. 

Rehearing  refused. 


Dissenting  Opinion. 

Pooh6,  J.  1  dissent  from  the  opinion  of  the  majority  on  the  appli- 
cation for  rehearing.  1  believe  that  defendant's  second  bill  of  excep- 
tions should  have  been  sustained. 


No.  90J«). 
Succession  op  Henry  Escarragctell. 

I'be  mortgagei)  In  existODce  against  heirs  at  the  time  of  the  openiu^  of  a  saccession  in  their 
favor,  are  no  impediment  to  the  sale,  free  fix>m  the  same,  of  real  property  judicially 
oidered  to  be  sold  to  pay  the  debts  of  such  saccession,  under  regular  administration. 
The  creditors  are  referred  to  the  proceeds. 
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Snccessiop  of  Escarraguell. 

Evidence  of  the  existence  of  Buch  mortgages  in  favor  of  minora  is  properly  excluded  on  a 
note  against  a  purchaser  to  compel  compliance  with  the  adjudication  made  to  him  of 
such  property 

Where  the  title  tendered  is  free  from  any  incumbrance  and  otherwise  such  as  the  atyndi 
catee  ife  bound  to  accept,  the  judgment  ordering  cemplianoe  wiU  not  be  disturbed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

F.  £>.  Chr^Uen  for  Plaintiff  and  Appellee. 
Samhola  &  Bucros  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  condemning  a 
purchaser  to  comply  with  the  adjudication  of  the  only  piece  of  real 
estate  belonging  to  this  succession,  and  therein  ordered  to  be  sc»ld  to 
pay  debts. 

The  defense  to  the  title  tendered  is,  that  the  share  inherited  from  the 
deceased  by  the  father  and  proposed  to  be  sold,  is  incumbered  with  a 
general  mortgage  in  favor  of  his  minor  children  against  him  as  their 
qualified  tutor. 

The  facts  are  not  disputed.  Henry  Escarraguell  died  intestate, 
indebted,  but  solvent,  leaving  as  his  sole  heirs  his  father  and  three 
brothers,  one  of  whom  is  of  age  and  the  other  two  minors,  having  their 
father  as  their  confirmed  tutor  by  nature. 

The  father  was  appointed  administrator  of  his  succession.  On  a 
proper  showing  to  the  court  that  the  succession  was  indebted  for  at 
least  $2500,  mostly  to  the  vendor  of  the  real  estate,  he  obtained  an 
order  of  sale  of  that  property,  which  on  being  offered,  was  adjudicated 
to  one  Pico  for  $3400,  payable  in  cash. 

In  order  to  give  a  clear  title  to  the  purchaser,  a  rule  was  taken  and 
made  absolute  for  the  cancellation  of  the  inscription  in  favor  of  the 
holders  of  the  vendor'^  notes,  relegating  them  to'  the  proceeds  of  sale. 

The  purchaser  declining  to  accept  the  title,  a  rule  was  taken  against 
him  to  show  cause  why  he  should  not  be  made  t^  comply. 

On  trial  of  this  rule,  the  puichaser  offered  to  introduce  in  evidence  a 
certificate  of  mortgage  against  the  father,  showing  an  inscription  in 
favor  of  his  two  minor  children,  dating  anterior  to  the  death  of  Henry 
EscaiTaguell,  the  recited  mortgage  resulting  from  his  confirmation  as 
their  natural  tutor,  to  secure  eventually  the  sum  of  $13.56. 

On  objection  to  the  admission  of  this  certificate,  on  the  ground  of 
irrelevancy,  the  court  refused  to  permit  its  introduction.  To  this  ruling 
a  bm  was  reserved,  the  certificate  being  annexed  as  pail. 
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Succeasion  of  Kscarragaell. 

The  objection  was  well  founded,  and  the  district  judge  ruled  correct- 
ly in  excluding  the  evidence  offered. 

The  object  which  the  purchaser  had  in  view  was  to  show  that  the  undi  - 
vided  fourth  in  the  real  estate  inherited  by  the  father,  became  from  the 
moment  of  the  death  of  his  son,  affected  with  a  general  mortgage  in 
favor  of  his  minor  children,  and  that  although  the  incumbrance  could 
not  prevent  a  sale  of  that  share,  his  portion  could  only  pass  cum  cmere. 

In  support  of  that  position,  it  is  claimed  that  a  general  mortgage  in 
favor  of  minors  on  the  real  estate  belonging  to  their  natiiral  tutor  can- 
not be  removed  otherwise  than  by  a  special  conventional  mortgage, 
and  that,  until  thus  removed,  it  continues  to  attach  and  follows  tlie 
property  in  the  hands  of  the  purchaser. 

Whatever  the  law  be  in  such  cases,  it  is  clear  that,  where  a  person 
dies  indebted  and  his  estate  is  placed  under  a  regular  administration 
for  a  liquidation,  the  property  which  he  has  left  vests  in  his  succession. 
It  must  be  sold  to  meet  his  liabilities,  and  it  is  not  until  after  the  same 
have  been  satisiied  and  after  the  heirs  have  accepted  and  been  put  in 
possession,  that  they  can  claim  t-o  be  the  absolute  owners  of  the  residue 
and  that  mortgages  recorded  against  them  at  the  opening  of  the  suc- 
cession can  become  operative.  Until  then,  the  effect  of  tho^  mortgages 
is  suspended. 

An  acceptance  under  benefit  of  inventory,  such  as  the  law  makes  in 
favor  of  minors,  or  such  as  heirs  of  age  may  make  for  themselves^  is  not 
the  unconditional  acceptance  which  vests  title  in  the  heirs  to  property 
inherited  by  them  and  which  becomes  absolutely  theirs  after  a  thor- 
ough and  final  administration  and  liquidation  of  the  succession  of  their 
author. 

Although  the  heir  who  accepts  with  benefit  of  inventoiy  be  really  the 
lawful  heir  and  true  successor  of  the  deceased,  the  effect  however  of 
the  benefit  of  an  inventory  is  to  make  him  appear  in  the  eyes  of  the 
creditors  and  legatees  of  the  succession,  rather  as  administrator  of  the 
estate  than  as  the  true  heir  and  proprietor  of  it.  Domat,  Lib.  I,  t.  n.  1, 
^  1,  2,  14;  8  L.  411j  4  M.  57;  12  M.  364;  9  L.  142;  7  L.  312;  7  R.  24; 
10  R.  457;  12  R.  41,  323;  17  A.  41;  21  A.  566;  28  A.  859;  27  A.  ;^52. 

It  is  upon  this  principle  that  it  has  been  held  time  and  again  that 
property  belonging  to  a  succession,  under  administration,  in  which 
there  are  minor  heirs  or  other  beneficiary  heirs,  can  be  sold  to  pay  the 
debts  and  charges  without  consulting  such  heirs  and  regardless  of  the 
law  which  requires  that  the  property  of  minors  shall  not  be  sold  for  less 
than  the  appraisement  thereof  in  the  inventory. 
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state  vn  Milller. 
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If  such  was  not  the  cage  it  would  be  iiii]>08Kible  to  sell  the  real  estate 
of  an  indebted  siieeessioii,  under  adniiiiiKt ration,  where  there  would 
exist  general  or  npeoial  niort gages  instrribed  against  the  heirs. 

The  mortgage  registry  in  favor  of  the  minors  can  no  more  embaiT««« 
the  sale  and  free  transfer  of  the  property  than  it  could  have  done  had 
the  holder  of  the  unpaid  vendor's  notes  proceeded  to  seizure  and  sal<*, 
or  hacl  the  property  realized  exactly  the  amount  needed  to  pay  those 
notes  and  the  other  debts  of  the  succession.  FW  the  purpose,  of  such 
sale  and  transfer,  the  administrator  represents  the  credit4>rs  and  exer- 
cises for  their  benefit  all  the  rights  which  they  could  have  asserted  and 
enforced. 

The  mortgages  attaching  to  the  property  are,  ex  neceaftitate,  referred 
to  the  proceeds  of  sale,  which  are  ])aid  to  the  administrator,  who  is,  at» 
such,  responsilile  for  a  proper  appli<*ation  of  the  same. 

There  is  in  the  record  an  answer  to  the  ai)]>eal,  praying  for  damages, 
as  for  a  frivolous  a])X»eal.  W<i  notice  it  mei*ely  to  reftise  it.  The  mat- 
ter brought  up  for  review  was  inqiortant  and  deserved  consideration. 

Judgment  affirmed,  with  costs. 


No.  904(). 
The  State  of  LonsiAXA  vs.  Sy'lvestkk  Miller. 

I  his  Court,  ander  ita  limited  jnrir diction  In  criminal  mattern,  can  only  review  the  ruling  of 
the  district  judge  re  fiiMnK  to  grant  a  new  trial—the  motion  therefor  involving  mixed 
qnestions  of  law  and  fact— when  a  hill  of  exceptitmn  !»  taken  to  such  ruling,  and  the 
jBvidence  introduced  on  the  trial  of  the  motion  is  eiuhodii'd  in  the  hill  or  annexed  and 
made  part  of  it.  Nor  can  the  omiHsion  be  snpplled  or  cured  by  filing  in  this  court  an 
assignment  of  errors  founded  on  the  same  grounds  and  refeiriiig  to  the  same  evidence. 
If  the  new  trial  is  applied  for  on  the  ground  of  newly  discovered  evidence  in  the  absence 
of  any  affidavit  from  the  witness  designated  in  the  motion,  as  to  the  facts  expected  to 
be  proved  and  annexed  thereto,  the  motion  will  not  be  considert^d.  Xor  when  it  is  ap- 
parent that  there  was  a  want  ot  diligence  in  procuring  the  testimony. 

\  motion  in  arrest  of  Judgment  must  be  based  on  substantial  defects  in  the  indictment  or 
irregularities  in  the  proceedings,  patent  on  the  fac^  of  the  record— evidence  aliunde  to 
support  it  not  adniissiblo. 

A    PPEAL  from  the  Sixth  Judicial  District  Court,  Parish  of  Moi-ehouse 
4   V.     BrUfhnni,  J. 


'/.  C,  Egan,  Attorney  General,  for  the  State  and  Appellee. 
Nmoton  (&  Hall  and  F.  Vaughan  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  convicted  of  shooting  with  intent  to 
commit  murder,  and  was  sentenced  to  four  years  imprisonment  at  hard 
labor,  and  from  this  sentence  appeals. 
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State  vs.  Miller. 


1.  We  find  in  the  record  a  motion  for  a  new  trial.  Besides  the 
averment  that  the  verdict  of  the  jury  wa»  contrary  to  the  law  and  evi- 
dence, the  motion  sets  out  the  incompetency  of  the  jury  by  reason  of 
the  tenii  of  this  court  at  which  the  accused  was  tried  beiu^  a  final  term 
and  not  a  jury  term  ;  certain  in-egularities  are  charged  in  the  orders  of 
die  judge  calling  the  term  and  want  of  proper  notice,  etc. 

Tliis  motion  was  overruled.  There  was  a  bill  of  exceptions  tiiken  to 
tim  ruling. 

Under  the  earlier  decisions  touching  the  constitutional  limitations 
roniining  the  jurisdiction  of  the  court  to  questions  of  law  only,  it  was 
held  that  this  Court  was  without  power  to  review  matters  of  fact  ap- 
pearing or  introduced  ujjon  a  n^otion  for  a  new  trial. 

The  present  Court  has  departed  froiu  that  rule  to  the  extent,  that 
where  the  motion  presents  mixed  questions  of  law  and  fact,  aud  a  bill 
of  exceptions  has  beeu  retaiued  to  the  overruling  of  the  motion,  and 
the  evidence  offered  on  the  trial  of  the  motion  is  embodied  in  the  bill 
or  annexed  thereto,  we  would  consider  and  determine  it,  but  that 
in  the  absence  of  such  c(mditions,  we  woidd  not  and  c<mld  not  do  so 
under  our  limited  powers.  State  vs.  Redd,  32  A.  819 ;  State  vs.  Nelson, 
Ih.  842 ;  State  vs.  Ross,  Fb.  854 ;  State  vs.  Hudson,  lb.  1052.  To  this 
rule  thus  announced^  we  shall  inflexibly  adhere.  This  disposes  of  the 
motion  for  a  new  trial. 

2.  There  is  also  a  motion  in  arrest  of  judgment,  based  upon  the 
identical  gi-ounds  contained  in  the  motion  for  a  new  trial.  Inasmuch 
as  the  principle  is  elementary,  that  such  a  motion  must  be  founded  on 
some  substantial  defect  in  the  indictment  or  in  the  proceedings  of  the 
prosecution  under  it,  patent  on  the  face  of  the  record ;  it  is  evident 
that  this  motion  in  arrest  is  also  excluded  from  our  consideration. 
Whart.  on  (^rini.  Law,  sec.  4043;  15  A.  185;  .SO  A.  91 ;  32  A.  526. 

Nor  can  counsel  alter  or  evade  the  mle  by  filing  in  this  Court  an  as- 
signment of  en*ors,  dependent  entirely  for  its  supjwrt  on  evidence — 
real  and  documentary — offered  on  the  motion  for  a  new  trial,  and  as 
stated,  not  embodied  in,  attached  to  or  accompanied  by  a  bill  of  ex- 
ceptions. 

Unless  the  proceeding  of  the  lower  and  the  issues  raised  thereby 
are  properly  presented  to  this  Court,  we  are  powerless  to  grant  relief, 
or  to  consider  even  the  arguments  and  reasons  urged  therefor. 

3.  There  was  a  second  or  supplemental  motion  for  a  new  trial,  based 
upon  alleged  newly  discovered  evidence. 

In  the  absence  of  an  affidavit  of  the  witness  designated  in  the  motion 
and  annexed  thereto,  confirming  or  supporting  the  allegations  thereof. 
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Itoard  of  Church  WanlenB  ts  Per<;h6  et  al. 


and  considering  too  the  pendency  of  the  prosecution  for  months  before 
tlie  trial,  and  the  fact  st^t^^d  by  the  district  attorney  in  his  brief,  and 
not  denied,  tliat  the  witness  lived  in  tlie  same  town  with  the  accused, 
and  had  been  summoned  by  the  State,  and  that  her  name  appeared  on 
the  back  of  the  indictment  as  such  witness ;  we  must  conclude  that 
the  discretion  of  the  trial  judge  was  soundly  exercised  in  i-efusing  the 
motion. 
Judgraejit  affirmed. 


No.  9080. 

Thk  President  and  Board  of  Cut  rcii  Wardens  of  the  R^max 

Catholic  CiirR<^n  of  Ascension  et  al.  vs.  The  Right 

Rev.   N.   J.    Perch ^:,    Bishop,   et   al. 

Appeal  lies  from  order  of  jndge  a  quo  reBciiiding  his  fermer  voluntary  reousation  against 
the  protest  of  a  party,  and  after  th^  recusation  has  been  acted  upon.  Snoh  order  of 
rescission  is  illegal. 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  Ascen- 
sion.    Earhartj  J.  ad  hoc. 


B,  N,  Si7H8  and  E,  N,  Pugh  for  Plaintiffs  and  Appellants. 

J,  H,  TUUy,  B^rauU  dr  Legendre,  and  P.  E.  Th4ard  &  8<m8y  for  De- 
fendants and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  The  plaintiffs  having  presented  to  the  court  d  qud  a 
petition  praying  for  an  injunction,  the  judge  thereof  declined  to  grant 
the  order  and  formally  recused  himself,  directing  his  order  of  recusa- 
tion to  be  entered  on  the  minutes.  Thereupon,  under  the  provisions  of 
Act  43  of  1882,  the  clerk  of  the  court  granted  and  signed  the  order  of 
injunction  and  fixed  the  amount  of  the  bond,  which  was  duly  famished, 
and  the  citation  and  writ  of  iiyunction  were  issued  and  served. 

Afterwards,  the  plaintiffs  moved  the  court  for  the  appointment  of  a 
judge  <id  hoc,  and  thereupon  the  judge  entered  his  order  rescinding  his 
recusation  as  having  been  im providently  made. 

Prom  this  rescinding  order  plaintiffs  applied  for  and  obtained  a  sus- 
pensive appeal,  which  is  the  one  now  before  us. 


Motion  to  Dismiss. 
The  motion  is  founded  on  two  grounds,  Adz : 

1.  That  the  order  appealed  from  is  an  interlocutory  order,  and  one 
occasioning  no  irreparable  injury. 
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Board  of  Cbnrch  Wanlens  v».  Perch6  et  al. 


This  Court  has  held  tliat,  while  no  appeal  will  lie  from  an  order  of  a 
judge  recusing  himself,  one  will  lie  from  an  order  reiusing  to  recuse 
himself.    Fields  vs.  Gagn^,  33  A.  339;  JaiTean  vs.  Choppin,  6  La.  133. 

A  like  distinction  was  enforced  in  another  case,  where  it  was  held 
that  »n  order  transferring  a  case  to  a  neighboring  judge  was  not  appeal- 
able, though  "an  appeal  would  lie  if  the  right  of  transfer  had  been 
denied.'^    State  ex  ret.  Fontelieu  vs.  Judge,  31  A.  47. 

We  think  this  case  falls  within  the  appealable  class. 

2.  That  the  appeal  has  been  satisfied  by  the  subsequent  appoint meiU 
of  a  judge  ad  hoc  to  trj-  the  case. 

It  appeal's  that  after  the  suspensive  appeal  had  been  perfected,  the 
deftndanU  in  the  cause  moved  the  court  to  appoint  a  judge  ad  hoc  and 
this  was  accordingly  done.  The  appeal  cannot  be  affected  by  such 
subsequent  proceedings.  We  have  authority  to  look  into  them  only 
for  the  purpose  of  discovering  whether  the  appellant  has  acquiesced  in 
the  judgment  appealed  from.  No  such  acquiescence  appears.  Appel- 
lants protested  against  action  by  the  judge  in  the  case  until  the  deter- 
mination of  the  suspensive  appeal. 

While  the  prosecution  of  the  ap])eal  seems  purposeless,  the  rights  of 
appellants  must  be  governed  by  the  principle  of  law  applicable  in  such 
caws. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Merits. 

It  seeois  clear  that,  under  the  circumstances  of  this  ca«e,  where  recu- 
tttion  of  the  judge  had  been  acted  upon,  and  where  plain  tiff  ^s  remedy 
re«ts  upon  an  order  granting  the  injunction  made  bj'  the  clerk  of  the 
court  which  he  would  have  had  no  right  to  make  but  for  the  recusation 
of  the  judge,  the  latter  was  without  authority  to  rescind  his  recusation. 
If  he  might  do  so,  in  such  a  case,  it  is  difficult  to  say  when  his  right  to 
rescind  would  cease — whether  it  might  not  continue  after  the  appoint- 
ment of  the  judge  ad  hoc  and  even  after  the  partial  trial  of  the  case 
before  the  latter. 

We  have  held  that  when  a  judge  has  refused  to  recuse  himself  upon 
motion  of  a  party  to  the  suit,  he  cannot  try  and  decide  the  issue  of 
recusation  himself,  but  must  refer  it,  to  be  tried  as  provided  by  law. 
State  ex  reL  Tyrrell  vs.  Judge,  33  A.  1293. 

The  present  case,  where  he  undertakes  to  rescind  his  voluntary  recu- 
sation, against  the  protest  of  a  party,  cannot  be  distinguished  from  the 
above. 

11 


Digitized  by  VjOOQIC 


1(52  SUPREME  COURT  OF  LOUISIANA. 

Blanc  et  al  vs.  Murray. 


Perhaps  a  different  rule  might  apply  if  the  judge  had  recused  him- 
self througli  mere  inadvertence  or  misapprehension  and  rescinded 
before  action  taken  thereon.  But  here,  the  subsequent  action  taken  by 
tlie  judge  in  repealing  his  recusation  excludes  the  idea  of  inadvertence 
or  misapprehension. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  re- 
scinding the  recusation  of  tlie  judge  of  the  lower  court  be  annulled  and 
set  aside  and  that  the  case  be  remanded,  to  be  proceeded  with  accord- 
ing to  law,  appellees  to  pay  costs  of  this  appeal. 


No.  8879. 
Jl'les  a.  Blanc  et  al.  vs.  P.  A.  Murray. 

The  fa€t  that  the  damaj^e  complained  of  is  inflicted  by  a  public  nuiRance,  will  not  prevent  a 
recovery  at  the  snit  of  an  individual,  if  he  has  suflered  a  specinl  and  particular  damage 
therofrom,  different  from  that  which  is  common  to  all. 

A  public  nuisance  is  one,  the  efl'ects  of  which  are  common  to  the  geneml  public,  and  which 
does  not  produce  any  upecial  or  particular  damage  to  any  one  }>erson  as  distinguished 
from  the  rest  of  the  public. 

If  a  nuisance  is  susceptible  of  being  both  public  and  private,  and  is  so  to  such  an  extent 
that  an  individual  right  is  violated,  then  the  private  remedy  is  permissible,  even  though 
the  result  may  be  to  open  the  door  to  a  multiplicity  of  suits.  Thus,  smoke,  noise,  nox- 
ious vapors,  noisome  smells,  or  other  cause  which  createn  a  public  nuisance,  may.  by 
interfering  with  comfortable  eiyoymeut  of  property,  create  a  private  nuisance  as  well, 
and  cause  a  special  and  particular  damage  which  will  Justify  an  individual  action  for 
damages. 

AVhere  the  right  to  the  private  action  exists,  iivji'nction  will  lie  to  restrain  the  continuance 
of  the  nuisance  and  suppress  it. 

The  City  Council  cannot  legally  authorize  what  will  produce  a  private  nuisance.  A  munici- 
pal body  cannot  do  more  than  a  State  Legislature,  and  although  what  is  authorized  by 
theLegislatni'e  within  the  scope  of  its  constitutional  power  cannot  be  a  public  nuisance, 
it  may  be  a  private  nuisance,  and  the  legislative  gruit  is  no  protection  against  a  private 
action  for  damages  resulting  tfaetefrom.  A  fortiori  is  thiH  true  uf  authorization  from  a 
City  Council. 

APPEAL  from  the  CUvil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


Miller  &  Finney  and  Bayne  <&  Den^gre  for  PlaintiflPs  and  Appellees  : 
Plaintiffs,  owners  of  valuable  property,  occupied  by  them  as  dwelling  houses,  complain  of  a 
nuisance  consti-ucted  by  defendant  near  them,  which  causes  them  special  damage,  im- 
pairing the  use  and  value  of  their  houses  and  endangering  the  lives  of  their  families. 
An  injunction  was  gi-anted  by  the  court,  and  on  a  trial  before  ajur3'  was  maintained: 
and  it  is  apparent  from  the  record  that  the  Jury  found  defendant's  structure  and  appur- 
tenances a  nuisance  per  se.  See  recoid,  pp.  889, 116.  The  plaintifls  are  entitled  to  have 
the  injunction  maintained.  Civil  Code,  aits.  857,  8G5,  e€C ;  2  Martin  ^^  S  317 ;  11  Martin 
620;  7  A.  498;  10  A.  432;  14  A.  243,286;  2  A.  770.  773;  Story  on  Equity  Pleadings,  sec. 
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S37;  6  JoliDHon's  Chancery  Rep.  157 ;  4  Cowen  682;  High  on  Ii^unctiona.  secta.  533,  534. 
535, 650,  655;   Otto  609 :  Tilt  on  vs.  City  R.  R.  Co. 

The  plaintiffs  gave  notice  to  defendant  to  desist,  before  he  commenced  tlie  vonstniction  of 
his  building,  and  have  constantly  offered  to  submit  to  any  reasonable  sacrifice  to  induce 
him  to  abate  the  nuisance.  The  evidence  shows  that  plaintifis  suffer  great  special  dam- 
ages and  loss,  and  that  they  and  their  families  are  subjected  to  special  annoyance  and 
perils :  and  the  verdict  of  the  jury  and  judgment  in  their  favor  should  be  aflSrmed.  Civil 
Code  857  et  seq.;   Wood.*<  on  Nuisance,  sects  534,  653. 

The  hct  that  the  structure  and  appurtenances  are  made  in  violation  of  the  city  ordinances  is 
rather  an  aggravation  of  plaintiffs'  damages  and  -wrongs  than  an  excuse  for  defendant. 
The  TioUtion  of  a  law  does  not  deprive  plaintiffs  of  their  right  to  restrain  defendant  or 
recover  damages  for  special  injury  and  damage  to  them.  Thompson  on  Negligence,  vol. 
S.  p.  1233,  note.citing  authorities. 

Oar  conrts  daily  accord  redress  by  granting  injunctions,  and  condemning  the  wrong-doer  to 
pay  damages.    Cases  cited  above. 

Geo,  L,  Bright  for  Defendaut  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiffs,  owners  of  valuable  property  occupied 
by  them  as  dwellings,  complain  that  the  defendant  is  constructing  con- 
ti<^ou8  to  them,  within  the  fire  limits  of  the  city  and  in  violation  of 
its  ordinances,  an  inflammable  and  dangerous  wooden  structure,  in  which 
he  has  placed  a  large  quantity  of  pinej'and  cypress  lumber,  which 
endangers  thcfir  property  and  the  lives  of  their  families,  and  diminishes 
the  vahie  of  the  foimer  and  impaii'S  its  use,  thus  causing  them  insepa- 
rable injury  and  creating  a  nuisance.  The  damage  alleged  is  several 
thousand  dollars  in  amount.  An  injunction  was  obtained,  which  the 
lower  court  perpetuated.  / 

The  defendant  excepted  that  the  petition  disclosed  no  cause  of  action, 
for  if  he  has  violated  an  ordinance  of  the  city,  the  remedy  is  for  the  city 
to  enforce  her  ordinance,  and  that  the  plaintiffs  have  none  as  individuals, 
or  if  any,  not  by  injunction.  Should  his  exception  be  overruled,  he 
avers  that  he  is  constructing  the  building  according  to  law  and  in 
compliance  with  the  city  ordinances. 

The  argument  of  defendant  is  that  the  erection  of  a  wooden  building 
is  not  a  nuisance  per  se  and  is  illegal  solely  because  of  the  prohibition 
by  city  ordinance,  and  that  private  individuals  have  no  right  to  sue  for 
if«  abatement. 

Unquestionably  the  general  doctrine  is  that,  for  damages  arising  from 
a  public  nuisance — that  is,  a  nuisance  the  effects  of  which  are  common 
to  every  person — and  which  produces  no  special  or  particular  damage 
to  any  one  person  as  distinguished  from  the  rest  of  the  imblic,  there 
cm  be  no  redress  except  through  a  civil  action  or  criminal  proceedings 
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takeu  by  an  officer  on  behalf  of  the  public.  Wood  on  Xuisances,  sec. 
641.  But  it  i8  equally  well  settled,  that  the  fact  that  the  damage  is 
inflicted  by  a  public  nuisance  will  not  prevent  a  recovery  at  the  suit 
of  an  individual,  if  he  has  suffered  a  special  and  particular  damage 
therefrom  difl:erent  from  that  which  is  common  to  all.  lb.  sec.  653. 
It  is  only  wlien  the  injnry  arising  from  a  nuisance  is  to  a  purely  public 
right,  that  is  to  say  when  the  nuisance  is  in  its  nature  a  public  nuisance. 
so  that  the  injury  is  general  and  public  in  its  effects,  and  no  private 
right  is  violated  in  contradistinction  to  the  rights  of  the  rest  of  tlie 
public,  that  individuals  are  precluded  fiom  bringing  piivate  suits  for 
the  violation  of  their  individual  rights.  If  the  nuisance  is  susceptible 
of  being  both  public  and  private,  and  is  so  to  such  an  extent  that  an 
individual  right  is  violated,  them  the  private  remedy  is  permissible, 
even  though  the  result  might  be  to  open  the  door  to  a  multiplicity  of 
suits.     lb,  sec.  655. 

Thus  it  is  undisputable  that  noise,  smoke,  noxious  vapors,  noisome 
smells,  or  other  cause  which  creates  a  public  nuisance,  may  by  inter- 
fering with  comfortable  enjoyntent  of  property  <*reate  a  ju'ivate  nuisjince 
as  well,  and  occasion  a  special  and  particular  damage  which  will  justify 
and  sustain  an  individual  action  for  damages.  lb.  sec.  534.  Englisli 
cases  cited  in  6  Ja<!ob's  Digest,  9516.  And  where  the  right  to  the  pri- 
vate remedy  exists,  there  can  be  no  doubt  that  an  injunction  will  lie. 
Story  Eq.  Jm\  $  l>24j  MUhaw  vs.  Shai-p,  13N.  Y.625;  Doolittle  vs. 
Supervisors,  18  N.  Y.  160. 

The  exce])tion  was  therefore  properly  overruled. 

Nor  will  the  defense,  that  the  stnicture  is  authorized  by  the  City 
Council  and  has  been  made  in  compliance  with  its  re«iuirement8,  avail 
if  the  proof  establishes  the  fact  of  private  nuisance.  A  munici[Mil 
body  cannot  legally  do  more  than  the  Legislature  of  a  State,  and 
although  this  latter  may  autliorize  a  use  of  property  that  will  operate 
to  produce  a  public  nuisance,  it  cannot  authorize  a  use  of  it  that  will 
create  a  private  nuisance.  Wood  on  Nuisances,  sec.  751.  Or,  to  put 
the  doctrine  in  more  exact  form,  that  which  is  authorized  by  the  Legis- 
lature, within  the  strict  scope  of  its  constitutional  power,  cannot  be  a 
public  nuisance,  but  it  may  be  a  private  nuisance,  and  the  legislative 
gi'ant  is  no  protection  against  a  private  action  for  damages  resulting 
therefrom.  Fb.  sec.  750.  The  d'-ctrine  sometimes  stated  in  elementary 
works,  and  which  has  been  held  by  some  courts,  that  whatever  is 
authorized  by  a  Legislature  cannot  be  a  nuisance  of  any  kind,  is 
exploded. 
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The  highest  judicial  authority  lias  recently  said,  in  reference  to  the 
grant  by  Congress  to  a  railroad  of  the  right  to  lay  its  tj-ack  within  the 
limits  of  the  National  Capitol  and  to  construct  other  works  necessary  to 
the  proi>er  completion  and  maintenance  of  its  road — "whatever  the 
extent  of  the  authority  conferred,  it  wa*  accompanied  with  this  implied 
qualification  that  the  works  should  not  be  so  placed  as  by  their  use  to 
unreasonably  interi'ere  with  and  disturb  the  i)eaceful  and  comfortable 
enjoyment  of  others  in  their  property.  Grants  of  privileges  or  powers 
tq  corporate  bodies  confer  no  license  to  use  them  in  disregard  of  the 
private  rights  of  others,  and  with  immunity  for  their  invasion."  Bait. 
&  P.  R.  Co.  vs.  Fifth  Baptist  Church ;  2  V.  S.  Sup.  Ct.  Reporter,  719. 
And  what  is  true  of  a  grant  by  Congress  to  a  railway  coi-poration  is  a 
fortiori  true  of  an  authonzation  by  a  City  Council  to  a  private  indi- 
vidual. 

If  then  the  proof  of  nuisance  of  the  defendant's  structure  to  the 
plaintiffs'  dwellings  is  satisfactory,  there  can  be  no  doubt  of  their  right 
to  the  perpetuation  of  their  injunction. 

The  structui-e  is  at  one  of  the  corners  of  Carondelet  and  St.  Joseph 
streets.  Mr.  Blanc  i-esides  nearly  opposite  the  defendant's  corner. 
Mr.  Herring's  residence  adjoins  it :  the  third  plaintiff  has  a  dwelling 
house  opposite  it  on  another  corner.  The  structiiro  is  a  8he<l  rather 
than  a  house.  Brick  pillars  support  the  upper  floor,  and  between  them 
are  gates  or  doors.  Wooden  pillars  surmount  those,  and  are  covered 
with  thin  sheet-iron.  The  upper  story  is  open.  Within  is  collected 
a  quantity  of  seasoned  pine  and  cypress.  The  defendant  is  a  cistern 
builder,  and  this  shed  of  two  storys  i^  his  shop.  Shavings  are  plenti- 
ful within,  and  without  are  piles  of  lumber.  Some  of  it  is  on  the 
roof,  and  cisterns  when  completed  are  put  up  there  temporarily.  They 
are  waterless.  A  st.eam  railway  passes  in  the  middle  of  St.  Joseph 
street  several  times  a  day,  puffing  out  sparks  of  fire.  Of  course  the 
danger  of  ignition  of  the  shavings  and  the  seasoned  lumber  is  always 
imminent.  One  of  the  witnesses  says,  it  is  a  large  match-box,  but  he 
is  one  of  the  plaintiffs.  Take  another,  who  is  not  a  party  to  the  suit 
and  is  a  builder  by  trade.  He  says  the  structure  is  extremely  danger- 
ous to  the  surrounding  property.  It  is  entirely  open  and  verv  liable 
to  catch  on  fire,  much  more  so  than  any  building,  and  that  the  outside 
as  well  as  inside  is  very  inflammable.  The  only  fire-proof  part  is  the 
brick  pillars.  The  rest  is  veiy  liable  to  bum  and  would  make  a  hot 
fire.  Several  witnesses  confirm  this,  and  the  diminution  in  desirability 
and  therefore  in  value  of  the  plaintiffs'  property  is  established. 
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A  part  of  the  cross-examination  of  the  plaintiffs  sought  to  ascertain 
if  the  true  motive  of  their  action  was  not  to  get  rid  of  a  cooper's  shop 
from  other  cause  than  the  danger,  but  it  failed.  They  seemed  to  have 
been  animated  by  a  liberal  spirit  to  the  defendant- — certainly  anything 
but  an  oppressive  or  querulous  temper — since  they  offered  him  for  hift 
property  one  thousand  dollars  more  than  the  highest  bid  he  could  get 
for  it. 

Judgment  affirmed. 


On  Application  for  Rehearing. 

The  former  opinion  is  explained,  showing  that  it  was  not  held  either  that  a  wooden  building, 
even  if  <*onBtructed  within  the  fire-limits  of  the  city,  was  a  prirate  nnisance  of  which 
fndividaals  could  complain,  or  that  the  business  of  manufacturing  cisterns  was  a  nui- 
sance per  se,  but  only  that  the  business  of  cistern-maker,  pursued  in  the  manner  which 
the  evidence  exhibits,  in  a  sti-ucture  of  the  kind  used,  in  such  a  locality  and  with  such 
surroundings  as  shown,  is  a  nuisance,  by  reason  of  the  extraordinary  and  unneceaaary 
danger  of  fire  arising  therefrom.  The  relief,  however,  must  be  strictly  confined  to  the 
abatement  of  the  nui<ianc4'.  and  the  former  decree  is  modified  accordingly.   / 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Recogniidng  the  importance  of  the  questions  involved, 
we  have  attentively  considered  this  application. 

As  held  by  the  judge  d  quo  in  liminey  and  affirmed  by  ourselves,  we 
remain  satisfied  that  the  teims  of  the  petition  are  broad  eiiough  to  sup- 
port the  charge  that  the  defendant  had  established  and  maintained  a 
private  nuisance.  The  case  was  tried  on  that  theory  and  defendant 
has  had  all  the  benefit  of  full  defense.  It  would  require  a  very  clear 
defect  of  pleading  to  justify  the  maintenance  of  defendant's  objection 
at  this  stage  of  the  case,  which  could  serve  no  useful  purpose. 

We  have  not  held  that  the  construction  of  a  wooden  building,  even 
within  the  fire-limits  of  the  city,  is,  per  «e,  a  piivate  nuisance  of  which 
adjacent  proprietors  may  judicially  complain. 

Nor  have  we  held  that  the  business  of  cistern-maker  is  a  private  nui- 
'  sance,  per  se. 

What  we  have  held  is,  that  the  business  of  cist«m -making,  pursued 
in  the  maniier  in  which  the  evidence  exhibits,  in  a  structure  of  the  kind 
built  by  defendant  in  such  a  locality  and  with  such  surroundings  as 
here  shown,  is  a  private  nuisance,  the  abatement  of  which  may  be  de- 
manded by  persons  whose  private  rights  are  specially  affected  thereby. 

The  peculiar  facts  are  too  clearly  stated  in  our  original  opinion  to 
require  repetition. 

They  clearly  bring  the  case  within  the  principle  announced  by  a 
learned  author  in  the  following  words:  ''It  is  a  nuisance  for  a  person 
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to  make  an  eivction  in  the  vicinity  of  another's  building  and  negligent^ 
\y  and  carelessly  carry  on  a  business  there  that  directly  exposes  his 
property  to  loss  or  damage  by  fii-e."  Wood  on  Nuisance,  sec.  149; 
Vamly  vs.  Thompson,  13  F.  C.  (Scotch)  491;  Derwoody  vs.  Des  Arc,  18 
Ark.  252. 

We  have  reflected  on  the  limitations  imposed  on  this  doctrine  by 
other  authorities,  referred  to  by  Mr.  Wood  in  sections  150,  151,  but 
conclude  that  they  do  not  apply  to  the  case  in  hand. 

In  matters  of  this  kind,  each  case  must  rest  upon  its  own  peculiar 
cireiunstances,  and  in  determining  the  question  of  nuisance  vel  non  it  is 
necessary  to  balance  the  rights  of  the  parties  in  view  of  all  the  circum- 
stances, and  say  whether  or  not  the  use  of  tlie  property,  in  the  manner 
complained  of,  is  reasonable  and  in  a<Tordance  with  the  relative  rights 
of  the  parties. 

A  cardinal  principle  of  the  relief  granted  in  such  cases,  however,  is, 
that  it  should  be  strictly  confined  to  the  abatement  of  the  nuisance. 

We  are  not  authorized  to  enjoin  the  defendant  from  pursuing  at  all 
his  business  of  cistern -maker  upon  his  property  in  question ;  because, 
conducted  prudently  and  in  a  structure  affording  reasonable  and  proper 
security  against  incident  damages,  it  is  a  lawful  occupation,  not  a  nui- 
sance per  86,  to  the  unavoidable  inconveniences  of  which  plaintiffs  must 
submit. 

Neither  should  we  compel  defendant  to  remove  his  structure;  be- 
cause that,  in  itself,  is  not  a  source  of  such  danger  as  to  justify  private 
complaint. 

The  nuisance  arises  frQm  the  combined  facts  of  the  pursuit  of  such  a 
business  in  such  a  structure  and  in  the  manner  complained  of.  Our 
original  decree  merely  affirmed  the  judgment,  overlooking  its  details 
wherein  it  covered  matters  not  justified  by  the  principles  announced 
in  the  opinion,  and  therefore  recjuires  to  be  modified  so  as  to  accord 
with  these  views,  which  do  not  differ  from  those  expressed  in  the  first 
opinion. 

The  amendment,  however,  may  be  made  without  the  necessity  of 
granting  a  rehearing. 

Our  former  decree  herein  affirming  the  judgment  appealed  from,  is, 
therefore,  annulled  and  set  aside. 

It  is  now  ordered  and  a^^judged  that  the  judgment  appealed  from  be 
annulled,  avoided  and  reversed ;  and  proceeding  to  render  such  judg- 
ment as  should  have  been  rendered  by  the  lower  court,  it  is  now  ad- 
judged and  decreed  that  defendant,  P.  A.  Murray,  be  and  he  is  hereby 
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perpetually  enjoined  from  occupying  and  using  the  lot*  and  buildings 
owned  by  him  at  the  corner  of  St.  Joseph  and  Carondelet  streets,  in 
this  city,  for  the  purpose  of  manufacturing  cisterns  and  from  accu- 
mulating therein  lumber,  shavings  and  otlier  inflammable  material  for 
said  purpose,  until  the  said  buildings  shall  have  been  so  remodeled  and 
constructed  as  to  afford  reasonable  security  against  fire  5  and  he  is  fur- 
ther ordered  and  commanded  tx)  remove  forthwith  from  said  premises 
the  shavings  and  like  inflammable  material  now  therein ;  reserving  to 
plaintiffs  whatever  rights  they  may  have  in  the  premises. 

Defendant  to  pay  costs  in  the  lower  court  and  plaintiffs  to  pay  costs 
of  this  appeal. 


Dissenting  Opinion. 

Poch£,  J.  A  second  examination  of  this  case  has  satisfied  me  that 
in  their  pleadings  plaintiffs  have  disclosed  no  cause  of  action.  The 
exclusive  ground  of  complaint  in  plaintiffs^  petition  is  that  defendant  is 
erecting  a  wooden  structure  in  violation  of  law  and  of  certain  enumera- 
ted ordinances  of  the  city  of  New  Orleans. 

Their  pleadings,  therefore,  eliminate  from  the  case  all  consideration 
of  a  private  nuisance,  or  of  a  nuisance  per  «e. 

It  was  doubtless  the  opinion  of  plaintiffs'  learned  counsel  that  such 
a  building  and  defendant's  trade  or  occupation  were  not  nuisances  and 
could  not  be  dealt  with  as  such  unless  either  or  both  were  erected  or 
carried  on  in  a  manner  violative  of  some  prohibitory  law  or  of  some 
city  ordinance. 

That  conclusion  is  inevitable  and  finds  ample  support  in  reason  as 
weU  as  in  law  and  authority. 

A  shop,  even  if  built  exclusively  of  wood,  erected  and  used  for  the 
purpose  of  building  cisterns,  would  not  be  considered  a  nuisance  in  the 
country  or  in  an  unincorporated  town  or  village.  Persons  following 
that,  as  well  as  all  other  lawful  trades,  are  entitled  to  the  ftiU  protec- 
tion of  the  law,  and  their  calling  will  not  be  declared  a  nuisance  because 
it  may  produce  some  inconvenience  to  the  neighborhood,  unless  the 
complainant  can  show  that  he  has  thereby  suffered  real  and  substan- 
tial injury.    Wood's  Law  of  Nuisances,  sec.  792 

No  rule  of  law  or  jurisprudence  can  be  invoked  as  sustaining  the 
proposition  that  a  cooper-shop,  or  cistern-builder's  establishment,  is  a 
nuisance  per  se.  But  such  establishments  could  be  treated  as  public 
nuisances  if  they  were  built  within  the  fire-limits  of  the  city  of  New- 
Orleans  in  violation  of  the  ordinance  regulating  the  kind  of  structures 
allowed  and  the  manner  of  building  the  same,  within  such  limits. 
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Plaintiffs'  complaint  in  tliis  cane  is,  that  defendant  has  built  a  shed 
or  wooden  structure  in  viohition  of  the  ordinance  which  forbids  the 
erection  of  any  building::  within  the  defined  limits,  ^*  except  the  walls 
thereof  be  constructed  of  brick  or  other  n(m -combustible  mat.erials,  cov- 
ered with  slate  or  other  nou -combustible  materials." 

The  record  shows  that  the  defendant  presented  to  the  proper  city 
authorities  his  application  for  permission  to  erect  a  building  which  he 
dewTibed,  paving  the  details  of  the  means  which  he  intended  to  use  so 
a»  to  make  his  building  fire-proof,  or  at  least  to  comply  with  the  re- 
quirements of  the  ordinance  in  the  premises.  The  permission  was 
granted  to  him  and  he  at  once  ])roceeded  with  his  construction,  when 
he  was  stopped  by  the  injunction. 

If,  as  charged,  he  subsequently  violated  the  provisions  of  the  ordi- 
nance, or  l>egan  to  use  the  building  as  a  shop  before  its  completion,  the 
city  anthorities  had  the  undoubted,  but  exclusive,  power  to  interfere 
with  him  so  as  to  coerce  obedience  to  the  law,  or  to  prohibit  the  pre- 
mature use  of  the  building ;  but  that  power  is  not  lodged  in  private 
individuals,  unless  they  allege  and  show  special  and  actual  damages 
accming  therefrom  to  themselves  or  to  their  property.  "  The  city 
alone  could  and  should  have  taken  stops  to  enforce  the  conditions  of 
its  regidations  by  the  use  of  it«  police  power."  Werges  vs.  R.  R.  Co., 
35  A.  f)48. 

It  is  plain  to  my  mind  that  the  violation  of  city  ordinances  can  give 
no  cause  for  civil  action  to  individuals  who  fail  to  allege  that  the  uui- 
ttDce  complained  of  is  a  nuisance  per  se. 

I,  therefore,  dissent  from  the  opinion  and  decree  of  the  majority  in 
refusing  the  rehearing  applied  for  in  this  case,  and  I  think  that  our 
previous  opinion  should  have  been  reconsidered. 


No.  8771. 
Adler,  Goldman  &  Siegel  vs.  G.  Wolff  et  als. 

The  imrchMer  of  a  coxoTnodlty,  withont  exhibition  of  samples,  is  entitled  to  recorer  back 
iDOD«»y  paid  for  accommodation,  iu  advance,  when,  after  inspection  of  the  articles,  it  is 
fomid  not  to  be  of  the  expected  standard . 

i  prayer /or  "s:eneral  relief "  does  not  authorize  a  jud^rm^Dt  recognizing  the  plaintiffs  as 
owners  of  cotton,  when  in  their  petition  they  aver  the  sale  of  the  cotton,  non-paymenr 
of  tile  price  of  sale,  and  claim  a  lien  and  privilege  on  it.  The  two  reliefs  are  inconsis- 
tent. 

Ko  valid  Judgment  can  be  rendered  against  one  made  a  party,  who  was  not  cited  and  has  nut 
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It  is  lawful  to  appoint  a  curator  ad  hoc  to  an  abHconding  debtor,  where  property  in  whicb 

he  haa  an  intereat  has  been  seized  and  he  is  a  nocessar^-  party  for  the  decision  of  the  suit 

Where  the  ends  of  justice  require  it.  the  Court  will  remand  a  case  for  further  proceedinfES  - 

A    PPEAL  from  the  (Mvil  Difltrict  Court  for  the  Parish  of  Orleiui*. 
Jl\      Lazarus,  J. 


Leovy  &  Kruttschnitf  for  Plaintiffs  and  Appellants. 

J.  Aroni,  B,  F.  Jonns,  MiUev  <&:  Fintmj,  J.  Ad.  Bosier,  for  Defendants 
and  Appellants. 

Bouse  <&  Orant  on  same  side: 

A  sale  made  snbject  to  a  condition  which  has  not  happened  is  not  complete  and  cannot  be 

enforced.    C.  C.  2457,  2025;  1  Domat  sec.  8,  p.  213. 
When  {i^oods  and  produce  are  sold  by  weight,  t«Ie  or  measure,  the  sale  is  not  complete  antil 

the  things  sold  are  weighed,  counted  or  measured.    C.  C.  2458;  Campbell  vs.  Penn,  7  A. 

371 :  12  R.  51 ;  15  A.  438;  17  A.  146;  21  A.  414 :  1  Domat.  sec.  7.  p.  221. 
An  agreement  to  sell  is  only  so  far  a  sale  as  to  give  either  party  a  right  to  claim,  recta  via. 

the  delivery  of  the  thing  sold,  or  the  payment  of  the  price.    McDonald  vs.  Abert.  17  L. 

449  :  15  A.  483;  1  Domat.  sec.  3.  p.  203. 
This  agreement  cannot  be  enforced  by  the  vendor  until  he  has  delivered,  or  tendered  a  deliv- 

er>',  of  the  thing  sold.    Goodrich  vs.  Pritchard,  10  .V.  249. 
If  the  thing  sold  is  lost,  even  after  a  deliver^'  of  an  order  on  the  warehouse  to  the  purchaser 

and  before  it  has  been  weighed,  the  loss  falls  upon  the  vendor;  and  the  buyer  may 

recover  back  a  deposit  paid  on  account  of  the  sale.    Larue  vb.  Rugley,  10  A.  242. 
Where  one  of  two  innocent  parties  must  suffer  by  a  fraud,  the  loss  must  be  borne  by  him 

through  whose  conduct  the  fraud  has  been  made  possible.    Campbell  vs.  Penn,  7  A.  871. 


The  opinion  of  the  Court  was  delivered  by 
Bkrmidez,  (\  J.     This  is  an  ax-tiou  to  recover  with  lien  and  privilege 
the  unpaid  price  at  which  a  number  of  bales  of  cotton  was  sold. 

The  main  averments  are  that  the  commodity  was  sold  to  a  party 
whose  broker,  to  whom  an  order  on  the  press  had  been  delivered,  sub- 
sequently sold  it  to  one  who  afterwards  j)led^ed  it  to  secure  money 
advances  to  him  ;  that  the  first  sale  was  completed  only  when  the  cot- 
ton was  inspected  and  weighed,  and  that  the  suit  for  the  price  of  sale 
having  been  brought  and  the  cotton  secjuestered  within  the  proper 
time,  the  plaintiffs  must  recover  in  ])reference  t.o  the  last  purchasers  or 
pledgees. 

Several  parties  are  made  defendants,  who  (save  one  who  was  not  cited 
and  did  not  appear)  have  set  up  defenses  to  relieve  themselves  from 
responsibility,  and  in  one  instance,  to  be  returned  money  paid  for 
accommodation  in  advance,  of  a  conditional  purchase. 

There  was  judgment  against  plaintiffs  us  to  two  of  the  defendant*, 
condemning  the  fonner  to  a  return  to  one  of  the  defendants  of  the 
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TDooey  and  further,  of  non-ffuit  againtit  the  plaintiffs  as  to  the  other  de- 
femlants,  and  alK4>  against  the  latter  in  favor  of  the  former. 

A  more  detailed  statement  of  the  pleadings  and  of  the  judgment  is 
imuiaterial  as  the  case  is  to  be  determined  on  the  evidence  tis  received, 
and  then  in  part  only. 

We  have  attentively  considered  the  voluminous  evidence  in  the  case. 
Eliimnating  redundant  and  cumbersome  matters,  likely  to  confuse  and 
em  harass  a  proper  conception  of  the  controversy,  we  tliink  that  the 
following  IB  a  faithful  and  concise  epitome  of  the  indisputable  facts  re- 
vealed by  the  transcrii)t : 

On  the  thirteenth  of  April,  1882,  the  plaintiifs  owned  157  bales  of 
cotton,  then  stored  in  tlie  Crescent  City  Press;  on  that  day  they  sold 
that  cotton  to  G.  Wolff,  who  was  accompanied  by  his  broker,  G.  Korn- 
doffer,  at  lOf  cents,  the  cotton  weighing  60,804  pounds. 

The  plaintiffs  then  issued  to  G.  A.  Apps,  Korndoffer's  principal  part- 
ner or  employer,  an  order  on  the  press  for  the  delivery  of  the  cotton. 
This  order  was  received  by  the  press  on  the  eighteenth  following,  and 
was  entered  on  that  day  on  its  books. 

On  the  twenty-ninth  following,  having  heard  nothing  further  of  the 
transaction,  the  plaintiffs  called  on  the  broker  and  was  informed  that 
Wolff  would  not  use  the  cotton,  but  that  one  Lemoine  would  take  it. 
The  plaintiffs  <'onsented  to  a  sale  to  Lemoine,  on  a  partial  cash  payment 
of  $t3500,  which  was  made,  the  purchaser  reserving  the  right  to  reject 
if  the  article  did  not  come  up  in  grade  and  staple,  the  sale  having 
taken  place  without  exhibition  of  samples.  Plaintiffs'  classer  having 
turned  out  and  inspected  the  cotton  and  finding  that  it  was  not  of  the 
proper  standard,  notified  Lemoine  that  it  did  not  suit  him. 

On  the  third  of  May  next,  Korndoffer  sold  the  cotton  to  F.  Beer, 
who,  representing  himself  to  Meyer,  Weis  &  Co.,  an  owning  250  bales, 
obtained  from  them  an  advance  of  $7500,  directing  the  transfer  to 
them  of  the  157  bales  in  the  press,  w  hich  was  done,  tlie  press  issuing  a  re- 
ceipt to  Meyer,  Weis  &  Co.  for  127  only,  the  difference,  thirty  bales, 
having  been  rejected  after  passing  the  sales,  for  some  undisputed  cause 
or  other. 

Meyer,  Weis  &  Co.,  press  receipt  in  hand,  transacted  with  Musgrove 
&  Son  about  the  cotton,  but  difficulties  arising  the  transaction  was  an- 
nulled. 

Things  were  in  that  condition  when  it  was  suddenly  learned  that  F. 
Beer  had  disappeared  from  the  cotton  market  and  absconded. 

On  the  eighth  of  May,  within  the  five  days  following  the  sale  to  Beer 
and  the  transfer  by  Apps  to  Meyer,  Weis  &  Co.,  advised  of  the  facts 
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just  recited  and  appi'eliensive  of  loss  and  injury,  plaintiffs  sequestered 
the  cott-on  wliicli  was  still  in  the  press ;  on  the  following  day  the  cotton 
was  bonded  by  Meyer,  Weis  &  (^o.,  who  afterwards  sold  it  for  Beer's 
account,  the  sales  netting  some  $67:25. 

The  plaintiffs  claim  a  money  judgment  against  Wolff,  Lemoine,  Beer 
and  Meyer,  Weis  &  Co.  for  »^65.*i6,  with  lien  and  privilege  on  the  cot- 
ton and  conclude  by  a  prayer  for  general  relief. 

They  insist  that  should  the  Court  be  unable  to  render  the  money 
judgment  asked,  they  should,  under  that  prayei^j  be  recognized  as  tlie 
owners  of  the  cotton  sequestt'red. 

•  We  deem  it  unnecessary  to  determine  whether  title  to  the  cotton 
passed  from  the  plaintiffs,  through  Wolff',  to  Lemoine  and  Beer. 

The  theory  of  plaintiffs  seems  to  be,  that  they  sold  the  cotton  to 
Wolff,  issuing  the  cotton  press  order  for  it  to  Apps,  his  broker  5  that 
this  broker  8ubsequ<»ntly  sold  it  for  Wolff's  account  to  Lemoine  and 
next  to  Beer,  putting  it  finally  in  the  name  of  Meyer,  Weis  &  Co., 
who  received  it  in  pledge  of  advances  by  them  to  Beer ;  that  the  sale 
to  Wolff  having  been  completed  only  when  the  cotton  passed  the  scales, 
viz :  on  the  iJd  of  May,  1882,  and  their  suit  having  been  brought  within 
the  live  days  following  that  date,  they  have  a  right  to  deal  with  the 
cotton,"  as  cotton  belonging  to  Wolff,  and  to  enforce  payment  of  the 
price  of  sale  to  him,  with  lien,  to  the  exclusi(m  of  the  pretensions  of 
both  Beer  and  Meyer,  Weis  &  Co. 

Under  tliis  aspect  of  the  case,  it  is  sufficient  to  say  that  the  sale  by 
plaintiffs  to  Wolff,  does  not  appear  to  have  been  annulled  by  their 
consenting  to  acce|>t  $350()  from  Lemoine,  procured  as  a  purchaser  by 
Wolff's  agent,  for  there  is  nothing  to  show  that  this  purchaser  ever 
assumed  Wolff's  liability  and  was  accepted  by  plaintiffs  as  a  delegated 
debtor,  in  his  lieu  and  stead  to  all  ends  and  purposes.  His  purchase 
of  the  cotton  depended  on  a  ccmtingency.     it  was  eventual. 

The  cotton,  after  inspection,  not  having  been  found  of  the  quality 
desired,  he  was  released  and  is  entitled  to  recover  back  the  $3500 
which  plaintiffs  admit  to  have  received  from  him. 

It  is  impossible  for  us  to  render  any  judgment  against  Beer  who  is 
a  real  defendant  and  necessary  as  such  in  the  case.  The  judgment 
appealed  from  refuses  to  confirm  the  default  against  him  ;  but  we  have 
carefully  searched  the  transcript  and  have  failed  to  discover  that  any 
citation  was  issued  and  served,  or  appointment  of  a  rej^resentative 
made,  so  as  to  bring  him  in  court.  In  the  absence  of  any  a|)pearance 
on  his  part,  no  judgment  can  be  rendered  agiiinst  him. 
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Neither  can  we  render  a  money  judgment  against  Meyer, Weis  &>  Co., 
for  there  is  nothing  to  show  a  purchase  by  them  of  the  cotton  from 
plaiDtifls,  and  we  are  impotent  to  recognize  the  lien  claimed  on  that 
cotton,  even  if  the  same  exists,  in  the  absence  of  Beer,  who  has  an 
intf^rest  at  stake. 

Meyer,  Weis  &  Co.  ask  to  be  recognized  as  the  owners  of  the  cotton 
put  in  their  name  by  Beer's  orders  and  to  be  entitled  to  recover  from 
Beer  the  amount  of  their  advances  to  him.  Beer  was  not  cit^d  to 
answer  this  demand  and  has  not  joined  isiue. 

The  same  reason  which  prevents  the  rendition  of  any  judgiuent  in 
favor  of  plaintiffs  against  Beer,  opposes  any  decree  against  him  on 
behalf  of  Meyer,  Weis  &  Co.  j  so  that,  we  find  ourselves  in  the  legal 
impossibility  of  determining  the  important  and  interesting  questions 
of  law  which  were  so  ably  and  so  elaborately  urged  by  the  difterent 
counsel  engaged  in  the  case. 

We  ai-e,  then,  now  driven  to  the  consideration  of  the  question : 
whether  under  the  [>ra\'er  for  general  relief,  the  plaintiffs  are  entitled 
to  ask  to  be  recognized  as  the  owners  of  the  cotton  sequestered. 

It  is  true  that,  ander  such  prayer,  suited  to  the  natuie  and  justice  of 
the  case,  the  Court  may  render  such  judgment  as  would  be  given  in  a 
non-suit,  to  avoid  a  cii'cuity  of  actions.  Such  prayer  authorizes  all 
ordinary  de<'ree8,  for  acM'essary  rights,  which  the  pleadings  and  evidence 
may  justify  and  which  tiow  from  the  law ;  but  it  does  not  justify  a 
decree  inconsistent  with  the  special  relief  sought. 

In  the  jii-esent  instance,  the  plaintiffs  have  avowed,  unqualifiedly, 
the  sale  of  the  cotton  ;  the  non-payment  of  the  price ;  a  privilege  and 
lien  on  tlie  same  for  such  payment,  and  have  prayed  accordingly.  It 
is  manifest  that,  after  such  averments,  plaintiffs  cannot  pretend  to  be 
entitled  to  a  recognition  as  owners  of  the  cotton  just  alleged  by  them 
to  have  been  sold. 

But  had  averment  and  prayer  been  made  accordingly,  in  the  alterna- 
tive, how  could  such  judgment  be  rendered  declaring  the  plaintiffs  to 
be  the  ownei-s  of  cotton  which  the  evidence  shows  was  sold  to  one  who 
was  not  cited  and  who  has  not  joined  issue. 

The  reason  which  forbids  a  money  judgment  against  Beer,  proves  an 
insuperable  impediment  in  the  way  of  the  rendition  of  any  judgment 
a/afainst  him,  which  would  declare  him  not  to  be  the  owner  of  the  cotton 
and  which  would  recognize  title  thereto  in  either  the  plaintiffs  or  in 
Meyer,  Weis  &  Co. 

Had  a  curator  ad  hoc  been  appointed,  all  this  difliculty  might  have 
been  avoided. 
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We  thiuk  that  the  ends  of  justice  require  that  this  case  be  remanded 
to  the  lower  court,  witli  leave  to  plaintiffs  and  all  others  concerned  ta 
apply  for  the  appointment  of  a  <'urator  a^  hoc,  on  a  proper  showing  to 
the  court,  to  represent  the  absent  or  absconding  debtor,  contradictorily 
with  whom,  as  to  hini,  the  case  will  then  be  tried  anew. 

There  is  no  necessity  or  propriety  of  trying  the  case  d4*  novo  as  to 
Lemoine  who  should  no  longer  be  detained,  to  no  advantage,  as  a  fac- 
tor in  this  controversy. 

The  judgment  in  his  favop,  discharging  him  and  condemning  plaiu- 
tifts  to  return  to  him  the  $3500,  is  correct  and  should  not  be  disturbed. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from,  as  far  as  it  is  rendered  in  favor  of  A.  Lemoine,  and  <'ondemn8  the 
plaintiffs  to  return  to  him  the  sum  of  $:i500  with  interest  from  judicial 
demand,  be  affirmed. 

It  is  further  ordered  and  decreed  that,  in  other  respects,  said  judg- 
ment be  reversed  and  that  this  <*aus4»  be  remanded  to  the  lower  court 
to  be  further  proceeded  with  according  to  the  views  herein  above 
ex])re88ed  and  according  to  law,  the  plaintiffs  t-o  i>ay  costs  in  both 
courts. 


On  Application  for  Rehearino. 

The  ]daintif}s  charge  error  in  this : 

1 .  That  the  Court  erred  in  deciding  that  Beer  has  never  been  cited  ui 
this  suit. 

2.  That  the  court  erred  in  deciding  that  Ferdinand  Beer  is  a  neces- 
sary party  to  this  suit. 

3.  That  the  ('ourt  erred  in  i^manding  the  cause  as  to  Wolff,  even  if 
it  were  correct  in  doing  so  as  to  the  other  defendants. 

On  the  other  hand,  Wolff  claims  that  the  case  should  have  heen 

decided  finallv  and  in  his  favor. 

1. 

Since  the  decision  of  the  case,  the  plaintiffs  have  tiled  in  this  Court  a 
document  purporting  to  be  a  copy  of  the  citation  issued  to  Beer  and  of 
the  return  of  the  service  on  him. 

The  fact  of  the  production  of  such  document  in  this  Court,  and  at 
that  stage,  proves  that  the  transcript  cx>ntained  neither  the  citation  nor 
the  return  when  the  case  was  determined  and  that  this  Court  was  right 
when  it  said  that  Beer  did  not  appear  to  have  been  cited  and  served. 

But  it  is  claimed  that,  if  the  transcript  does  not  contain  the  citation 
and  the  return,  it  is  because  the  (miissioii  of  the  same  thereft'om  is  jus- 
tified by  the  sixth  clause  of  the  first  rule  of  this  Court. 
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That  riile  dispenses  with  the  coj>ying  into  the  transcript  of  citations 
and  returns,  only  where  issue  has  been  joined  by  the  appearance  of  the 
party  asked  to  l>e  cited.  It  does  not  apply  to  cases  in  which  such  party 
makes  default. 

The  statements  in  the  briefs  for  a  rehearing  that  the  motion  for  a 
default  was  made  and  granted  is  not  veritied  by  the  record. 

Where  a  motion  is  made  for  a  default,  it  should  be  noted  on  tiie  min- 
utes of  the  Court.  It  is  true  that  there  is  found  in  the  note  of  evidence 
mention  of  a  verbal  application  for  a  default,  but  this  is  in*egular  and 
void.  The  law  authorizes  the  plaintiff,  if  the  defendant  do  not  appear, 
after  the  delay  allowed,  to  take  a  judgment  by  default,  which  can  be 
obtained  by  moving  for  it  in  court.  It  sufiices  that  such  judgment 
appear  by  a  statement  on  the  records  of  the  court  that  the  defendant 
has  failed  to  appear. 

The  law  requires  that  all  judgments,  whether  interlocutory,  final  or 
detinitive,  shall  be  correctly  entered  on  the  records,  that  is :  the  min 
tttes  of  the^  court.  The  same  mle  must  be  observed  in  relation  to  all 
orders  or  mandates  given  by  the  coiu't,  as  well  as  to  all  motions  made 
by  the  parties  to  the  suit.  C.  P.  310,  311,  533,  534,  538,  544;  6  R.  9;  8 
\.S.  339;   15  A.  164. 

The  case  cannot  be  considered  at  issue  in  the  absence  of  a  judgment 
by  default  regularly  entered,  or  of  an  appearance  by  the  defendant. 
The  joining  of  issue  is  in  fact  the  foundation  of  the  suit,  as  citation  is 
that  of  the  action.     C.  P.  360,  359. 

II. 

The  plaintiffs  thought  that  Beer  had  an  interest  in  this  suit,  for  they 
averred  against  him,  prayed  that  he  be  cited  and  condemned  to  pay 
them  the  amount  of  their  claim. 

Beer  is  alleged  by  the  plaintiffs  to  have  acquired  the  ownership  of  the 
cotton.  It  is  on  that  cotton  that  plaintiffs  claim  a  lien  and  privilege. 
His  propeity  is  in  control  of  the  court  and  at  stake.  He  may  have 
defenses.  He  may  allege  and  show  that  Wolff  has  paid  plaintiffs,  that 
he  paid  Wolff,  or  that  the  sale  to  him  is  a  nullity;  or  that  he  owes 
Meyer,  Weis  &  Co.  nothing;  that  he  is  the  owner  of  the  cotton  which 
iH  free  from  all  claim  ii-om  plaintiffs  or  Meyer,  Weis  &  Co. ;  or  he  may 
set  up  some  other  defense  which  it  is  difficult  to  conjecture  or  antici- 
pate. No  judgment  can  be  rendered  in  favor  of  plaintiffs  subjecting 
the  cotton  se<|uestered  in  the  hands  of  Meyer,  Weis  &l  Co.  to  the  lien 
claimed,  without  affecting  some  of  Beer's  rights  to  it.  12  Wheat  198; 
Daniel  Ch.  Pr.  vol.  1,  p.  246;  34  A.  421 ;  32  A.  54^ ;  20  A.  383. 
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Adler,  Goldman  &  Sie«rol  va.  Wolff  e>t  al. 


Tlie  plaintiffs  allege  tliat  the  cotton  was  8old  to  Beer,  by  whose  order 
it  was  transferred  to  Meyer,  Weis  *&  Co.,  and  the  latter  ask  judgment 
against  him  for  the  amount  of  their  advances.  The  fact  tliat  Beer  was 
not  cited  on  the  counter  demand  of  Meyer,  Weis  &  Co.  is  no  reason 
why  he  should  not  be  represented  and  why  the  latter  should  have  no 
recourse  against  him,  under  the  circumstances  of  this  case.  The  plain- 
tiffs thought  that  tliey  could  not  tiace  their  cotton  to  Meyer,  Weis  k 
Co.  unless  through  Beer,  and  could  not  ask  judgment  affecting  that 
cotton  without  bringing  him  formally  in,  and  they  have  a<*cordingly 
formally  done  so. 

III. 

The  plaintiffs  claim  that  they  should  not  be  denied  a  personal  judg- 
ment against  Wolff,  with  recognition  of  their  lien  and  privilege  on  the 
cotton. 

But  it  is  impossible  to  admit  that  privilege  in  the  absence  of  Beer, 
whose  cotton  it  may  be. 

Had  the  plaintiffs  waived  that  lien,  there  might  have  been  no  objec- 
tion in  rendering  a  judgment  on  the  claim  against  Wolff. 

This  Court  cannot  render  the  personal  judgment  and  next  inquire 
into  and  pass  upon  the  question  of  privilege.  It  will  not  try  and  decide 
a  case  piecemeal  against  the  same  defendant. 

IV. 

Wolff  insists  that  judgment  should  have  been  rendered  in  his  favor. 
It  is  difficult  to  perceive  how  such  conclusion  could  have  been  reached. 

The  difficulty  in  the  way  of  a  definitive  judgment  between  him  and 
the  plaintiffs  consists  in  the  impossibility  of  rendering  a  judgment  which 
would  recognize  the  lien  claimed  without  affecting  the  rights  of  Beer, 
who  was  made  and  remains  a  party;  who  is  here  represented  by  plain- 
tiffs as  having  been  cited  and  served  and  who  has  certainly  an  interest 
in  resisting  the  claims  of  both  plaintiffs  and  Meyer,  Weis  &  Co. 

If  it  be  true  that  Beer  was  cited  nnd  served,  it  will  be  incumbent  on 
plaintiffs  to  obtain  a  judgment  in  lower  court,  on  proper  showing, 
before  proceeding  with  the  ca«e  on  the  remanding  thereof. 

Had  the  citation  and  the  return,  the  motion  for  a  default  and  a  judg- 
ment thereon,  been  regularly  before  us,  the  case  could  have  been  easily 
disposed  of.  In  the  absence  of  such  essential  proceedings,  our  previ- 
ous decree  cannot  be  altered. 

Rehearing  refii?»ed. 


Digitized  by  VjOOQIC 


r 


NEW  ORLEANS,  FEBRUARY,  1884.  177 


state  Ts.  Chandler. 


No.  9035. 
TiiK  State  of  Louisiaka  vs.  Gkor<;e  Chandler. 

After  the-  evidence  is  closed  in  the  trial  of  a  criminal  cane  the  defendent  cannot  be  allowerl 
to  introdace  other  teetiniouy,  even  with  a  view  to  contradict  ntateinente  of  a  state  wit- 
ness, drawn  ont  of  him  in  rebuttal,  on  the  pretense  that  his  statements  embraced  new 
matters.  The  prober  course  is  to  object  to  such  testimony  or  to  move  for  its  expulsion . 
There  most  be  an  end  of  the  trial,  which  would  otherwise  be  protected  indefinitely. 

A  motion  in  arrest  of  jndjnncnt  is  not  the  proper  mode  of  presenting  objections  to  the  man. 
ner  of  drawing  or  organizing  either  the  grand  or  petit  jury,  or  of  presenting  errors  not 
apparent  on  the  face  of  the  record. 

Dintrict  judges  have  the  right  te  order  special  jury  terms  at  which  all  criminal  cases  may  be 
tried.  The  right  is  not  limited  to  special  terms  for  the  trial  of  minor  offenses  with  a  jury 
les«  tlian  twelve  in  number.    State  vs.  Claude,  35  A.  71,  affirmed. 

\  PPEAL  from   the   Sixth   District  Court,   Parish   of    Morehouse. 
l\.    Brigham^  J. 


/.  C.  Egan,  Attorney  General,  for  the  State,  Appellee. 
Todd  d"  Todd  for  Defendant  and  Ap|)ellant. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  On  a  charge  of  murder  the  defendant  has  been  con-victed 
of  manslaughter. 

1.  He  complains  on  ap[)eal  that  the  trial  judge  eiTed  to  his  detri- 
ment in  rejecting  the  testimony  of  a  witness  whom  he  attempted  to 
introduce  after  the  evidence  had  been  closed. 

His  object  was  to  contradict  the  testimony  of  a  State  witness,  drawn 
out  by  the  district  attorney  as  rebuttal  testimony. 

The  defendant  charges  that  the  testimony  which  he  sought  to  meet, 
comprised  new  matters  not  covered  by  the  testimony  of  the  witness,  in 
his  preceding  examination. 

The  judge  did  not  err  in  his  ruling.  There  must  be  an  end  to  the 
examination  of  witnesses  in  all  trials.  The  rules  of  practice  have 
w^isely  provided  that  when  the  evidence  has  been  closed,  the  examina- 
tion of  witnesses  is  at  an  end.  A  different  rule  would  have  protracted 
trials  beyond  reason  and  would  have  practically  resulted  in  a  denial  of 
jnBtice. 

When  the  State  seeks  in  rebuttal  to  draw  out  new  matters  from  one 
of  her  ow^i  witnesses,  the  defendants  right  is  to  object  to  the  questions 
propounded  to  that  end  or  t^  move  for  the  exclusion  of  the  statements 
of  witnesses  I'outaining  new  matter.  But  the  error  complained  of  can 
afford  no  justification  for  the  commission  of  a  second  en-or,  of  re-open- 
ing the  evidence  afrer  it  htwl  once  been  closed. 
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2.  In  a  motion  in  airest  of  judgment  the  defendant  submits  that  the 
grand  jury  which  presented  the  indictment  and  the  petit  jury  which 
returned  the  verdict  against  him,  had  not  been  legally  drawn  or  con- 
stituted, for  tlie  reason  that  the  venire  had  been  drawn  for  a  s|>ecial 
jury  tenn,  alleged  to  be  illegal  because  it  had  been  ordered  by  tlie 
district  judge  while  he  was  out  of  the  State,  on  a  leave  of  absence. 

That  objection,  made  after  trial,  comes  too  late;  the  motion  in  arrest, 
which  is  restricted  to  defects  arising  from  intrinsic  causes  appearing 
on  the  face  of  the  record,  cannot  be  entertained  as  the  mode  of  urging 
irregularities  in  the  formation  of  the  jury.  The  mere  fact  that  the 
defendant  had  recourse  to  parol  testimony,  to  show  the  absence  of  the 
judge,  from  the  State  when  he  issued  the  order  alleged  to  l>e  illegal,  is 
a  fair  test  of  the  conclusion  that  the  defect  ccmplained  of  is  not  appa- 
rent on  the  face  of  tlie  record. 

In  the  recent  case  of  the  State  vs.  Noah  Jackson  (35  A.  — ),  we  had 
occasion  to  make  a  thorough  examination  of  criminal  juri8i)rudeDce  on 
this  point,  and  we  therein  re-affirmed  the  nile  which  has  settled  that 
the  motion  in  arrest  of  judgment  is  not  the  proper  form  or  j)roceeding 
of  embodying  and  presenting  alleged  errors  not  appearing  on  the  face 
of  the  record. 

3.  Appellant  also  denies  the  right  of  the  district  judge  to  order  a 
special  criminal  term  other  than  such  as  are  contemplated  by  Art.  117 
of  the  Constitution,  and  Act  No.  135  of  188(). 

His  point  seems  to  be  that  the  only  special  jury  terms  authorized  by 
the  Constitution  and  laws  of  the  State,  are  those  in  which  juries,  less 
than  twelve  in  number,  are  empanelled  for  the  trial  of  criminal  cases 
in  which  the  penalty  is  not,  necessarily,  imprisonment  at  hard  labor 
or  death. 

The  identical  point  was  made  in  the  case  of  State  vs.  Claude,  35  A. 
71,  and  was  decided  adversely  to  appellant^s  position  in  this  case. 

For  the  retisons  given  in  that  case,  we  overrule  the  objection  made 
in  the  case  now  before  us. 

The  record  shows  that  due  public  notice  was  given  of  the  judge's 
order  convening  his  court  art  such  special  term,  and  that  everytliing 
touching  the  same  was  regular  and  legal. 

We  find  no  error  to  the  prejudice  of  the  accused. 

Judgment  affirmed. 
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No.  8960. 
Mm.  0.  Gauthraux  et  al.  vs.  Theo.  Thibodaix,  Sheriff,  et  al. 

Wbere  »  party  maken  a  conveyance  of  imnioTable  property  for  a  valaable  connideration. 
vhich  he  receiTea  when  the  act  la  pBMed,  and  the  deed  1a  recorded  hi  tho  parlnli  wbere 
the  immovable  property  is  situated,  and  followed  by  possession,  a  Jadgment  creditor  of 
tbe  Tendor  cannot  make  a  direct  seizure  of  the  property  because  of  the  fact  that  the  one 
to  whom  the  conveyance  was  made  was  not  parchasinj;  for  himself  bnt  for  others,  who 
piiid  the  consideration,  and  to  whom  the  ostensible  pnrchaser  gave  a  counter-letter, 
vhirh,  however,  was  not  recorded  before  the  seiznre.  To  Jnstify  such  a  nelznre,  the  sale 
in  question  ranst  oe  a  pare  sironlation  in  all  respects. 

Nor  will  it  avail  the  seising  creditor  that  the  property  is  described  in  said  deed,  not  by 
rneCen  and  bonnda,  bnt  tho  deed  conveys  all  interest  and  right  and  pro]iert.v  in  certain 
raccessious  named,  and  the  property  seized  once  belonged  to  those  whose  successions 
sn*  so  named,  and  was  inherited  Jointly  by  the  said  vendor  and  those  for  whom  the  pur- 
chase was  made. 

The  nal  purchasers  have  the  right  to  ei^joln  the  seisnre. 

A  PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Ix.    Knobloeh,  J. 


(TSvUiran  &  Blake  for  Plaintiffs  and  Appellants. 
C%  Knobloeh  for  Defendants  and  Appellees: 

Hfliis  who  take  possession  of  a  succession  that  owes  no  debts  become  absolute  owners. 
31  A.  506;  33  A.  827:  .34  A.  1168;  30  A.  93;  32  A.  321.  A  pretended  sale  for  cash,  when 
no  cash  was  actually  paid,  by  one  of  the  heirs  of  his  undivided  interest  in  the  succession, 
without  giving  any  description  of  real  estate,  to  one  who  declares  ho  did  not  really  pur- 
chsM  for  himself  but  as  sub-agent  of  the  agent  of  thinl  parties,  cannot  affect  a  creditor 
»f  the  vendor  whose  judgment  was  registered  in  the  mortgage  records.  C.  C.  2438.  1886, 
e»  3306.2439:  1  A   338:  4  A.  393;  5  A.  258;    12  A.  251. 

A  mandate  to  bny  real  estate  must  be  in  writing  (C.  C.  2992,  2997.  2415)  and  cannot  be 
provfd  by  parol.    32  A.  635 :  30  A.  896;  23  A.  196 ;  31  A.  547. 

•  The  unauthorized  act  of  a  snb-agent  cannot  be  ratified  by  his  counter-letter  to  an  unan- 
thorized  agent,  and  this  without  I'egard  to  the  reality  or  slmnlation  of  the  counter-letter. 
Principals  alone  can  ratify. 

Nor  can  the  unauthorized  act  of  the  sub-agent  of  the  agent  be  ratified  even  by  the  prin- 
cipabi  to  the  prejudice  of  third  persons  who  have  acquired  rights  in  the  meanwhile.  12 
B.  225,  e.^:  7  N.  .S.  375:  Hen.  Dig.  p.  837,  No.  6. 

Parol  proof  is  inadmissible  to  show  that  a  pretended  vendee  was  really  invested  with 
title  for  the  benefit  of  third  parties.  1 5  A.  539 ;  38  A.  678.  It  would  be  a  petUio  prineipii 
to  ia\  the  vendee's  declarations  are  admissible  because  Jie  was  the  agent,  and  he  was 
the  agent  becanse  his  declarations  are  admissible.  Wharton  on  Evidence,  $  1183;  see 
ilsoStarkie  on  Evidence.  $  665. 

The  principle  that  a  private  unrecorded  document  in  relation  to  immovables  cannot 
affect  third  persons,  holds  good  even  though  the  private  document  is  real  and  is  not 
assailed  on  the  gronnd  of  simulation.    C.  C.  2246.  2266.  2442. 

A  counter  loiter  has  no  dato  except  that  specially  proved  (19  A.  139)  and  this  without 
reference  to  the  questiuu  of  simulation. 
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G-authranx  et  a1.  vs.  Thlbodaux  ot  al. 


Plaintiffs'  ei\joiDing  on  tho  gronnd  that  they  arc  owners  under  a  notarial  sale  attacked 
for  simulation,  must  establish  title  by  clear,  certain  and  legal  evidence.    19  A.  139. 


The  opinion  of  the  Court  was  delivered  by 

Toi>D,  J.  One  Cyprien  Azenm,  a  defendant  herein,  hating  caused  an 
undivided  interest  of  certain  immovable  property  to  be  seized  as  be- 
longing to  his  judgment  debtor,  the  plaintiffs  alleging  that  they  had 
purchased  the  interest  of  the  debtor  prior  to  its  seizure,  enjoined  the 
execution  of  the  writ  and  asked  to  be  declared  owners  of  the  aforesaid 
interest. 

The  injunction  was  dissolved  on  motion,  with  damages,  and  plain- 
tiffs have  appealed. 

The  facts  undisputed  are  these : 

P.  A.  Aucoin  was  the  joint  owner  with  the  plaintiff,  his  sister,  of 
property  consisting  of  a  house  and  lots  in  the  town  of  Thibodaux, 
which  they  had  inherited  from  their  deceased  parents. 

On  the  2»*W  of  January,  1883,  Aucoin  conveyed  to  one  E.  A.  O'Sullivan, 
by  notarial  a<*.t  passed  in  the  city  of  New  Orleans,  the  following,  as 
described  in  the  deed : 

**  The  undivided  one-fourth  part,  share  and  interest  in  all  the  estate, 
right,  title  and  interest,  property,  ])08se88ion,  share,  claim  and  demand 
of  every  nature  and  kind  whatever,  of  him  the  said  P.  A.  Aucoin,  in 
and  to  the  succession  and  estate  of  his  deceased  parents  •  •  ♦  • 
without  exception  or  reservation,  and  to  the  property,  rights,  credits 
and  effects  belonging  thereto,  whether  in  whole  or  in  part,  and  whether 
in  this  State  or  elsewhere,  and  also  in  and  to  any  and  all  property,  to 
or  in  which  it  may  hereafter  appear  that  the  said  successions  or  estates 
are  entitled  or  in  anywise  interested." 

This  act  was  recorded  in  the  parish  of  Lafourche  on  the  24th  of  Jan- 
uary, and  the  seizure  nnide  on  the  23d  of  >Iay,  following. 

It  was  alleged  in  the  jtetition  that  this  conveyance  was  made  to 
O'SuUivan  as  the  agent  and  attorney  of  plaintiffs  and  for  their  benefit, 
and  for  a  price  or  consideration  paid  by  them. 

That  O'Sullivan  received  or  accepted  the  conveyance  for  the  plain- 
tiffs is  evidenced  by  a  counter-letter  to  that  effect,  purporting  to  be 
dat«d  25th  of  January,  1883,  and  which  we  think  was  properly  admit- 
ted in  evidence,  though  not  recorded. 

The  consideration  expressed  in  the  deed  for  the  property  was  $1000 
cash. 

It  was  charged  in  defendants'  motion  to  dissolve  that  this  convey- 
ance was  a  bare  simulation,  that  the  pretended  purchaser  did  not  buy 
and  that  he  i>aid  no  i>rice  or  consideration  whatever  for  the  proi>erty. 
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Under  this  isnue  of  simulation  the  plaintiff  proved  that  the  real  con- 
sideration  paid  consisted  of  notes  owing  by  Aucoin  t'O  them,  amounting 
to  about  #941,  and  whicli  were  in  the  hands  of  O'SuUivan,  their  attor- 
ney, for  collection,  and  which  weie  suiTcudered  to  their  debtor  on  the 
passing  of  the  act  of  sale. 

This  evidence  too,  in  our  opinion,  was  competent  on  the  special 
denial  made  by  defendant  of  any  price  or  consideration  being  paid  and 
OD  the  question  of  simulation  raised  by  them. 

There  was  no  charge  of  fraud  or  illegal  preference  contained  in  the 
answer. 

It  will  be  seen  from  the  above  that  before  any  seizure  by  the  sheriff 
of  the  property  in  question,  Aucoin,  the  debtor,  had  ceased  to  be  the 
owner  of  it,  that  he  had  parted  ^ith  his  title  t^  it  for  a  valuable  con  - 
sideration,  and  that  the  act  of  conveyance  had  been  duly  recorded  in 
die  parish  where  the  property  was  situated  prior  to  such  seizure  and 
that  possession  followed  the  passing  of  the  act. 

It  is  plain,  therefore,  that  Aucoin,  the  seized  debtor,  could  have 
asserted  no  title  to  the  property  against  eitlier  O'Sullivan,  or  the  plain- 
tiff, or  anyone  else. 

A  judgment  creditor  can  only  seize  directly  immovable  property 
which  his  debtor  has  conveyed  to  another  by  regular  act  duly  recorded, 
where  the  sale  or  conveyance  is  a  pure  simulation,  for  the  reason  that 
notwithstanding  the  purj)orted  transfer,  the  debtor  is  still  the  tnie 
owner  and  had  never  ceased  to  be  such;  and  that  there  had  in  fact 
been  no  sale,  no  price  paid  and  no  intention  U>  sell.  It  must  be  an 
entire  simulation,  both  as  respects  the  seller  and  the  buyer,  to  entitle 
the  creditor  to  such  right. 

The  right  of  the  creditor  in  this  instance  to  seize  did  not  depend  in 
the  least  on  the  fact  whether  O'Sullivan  was  a  real  or  simulated  buyer, 
or  whether  he  had  bought  for  himself  or  for  another,  but  on  the  fact 
whether  the  debtor  had  or  not  sold  the  property  to  anyone  for  a  valua- 
ble consideration  and  thereby  divested  himself  of  title,  and  the  deed 
had  been  recorded.  If  there  was  any  reality  about  the  sale,  the  cred- 
itor could  not  legally  have  seized  regardless  of  the  transfer,  but  should 
have  resorted  to  an  action  of  nullity. 

Being  satisfied,  therefore,  that  the  act  in  question  was  not  a  pure 
simulation,  we  must  conclude  that  the  seizure  in  question  was  unwar- 
ranted in  law  and  the  plaintiffs  or  their  agent,  being  in  possession  of 
the  property  under  the  conneyance  in  question  duly  recorded,  had  a 
light  to  resist  the  seizure  by  injunction. 
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There  is  another  question  raised  touching  the  sufficiency  of  the  de- 
scription in  the  deed  to  effect  a  transfer  or  conveyance  of  the  property. 
We  have  carefully  considered  this  question,  and  are  satisfied  that, 
though  the  description  is  somewhat  defective,  it  could  not  be  held 
void  as  between  the  original  parties  and  that  evidence  aUiinde  to  help 
out  the  description  or  establish  the  identity  of  the  property  was  i)enni8- 
sible;  and  that  "under  the  facts  of  this  case  the  judgment  creditor  of 
Aucoin,  the  vendor,  could  have  in  this  suit  no  superior  rights  to  the 
parties  to  the  act. 

We  shall  content  ourselves  with  declaring  that,  under  the  evidence, 
the  seizure  was  illegal  and  was  properly  opposed  by  the  plaintiff,  but 
whilst  so  concluding,  shall  leave  open  all  questions  which  cannot  be 
considered  in  this  case,  but  which  might  be  urged  in  another  form  of 
action.  We  shall  simply  perpetuate  the  injunction  on  the  ground  that 
Az6ma,  the  seizing  creditor,  had  no  right  to  resort  to  a  direct  seizure. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed ;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  now  ordered, 
adjudged  and  decreed  that  there  be  judgment  for  the  plaintiffs  perpet- 
uating the  injunction  and  that  defendants  pay  costs  of  both  courts. 


No.  9074. 
M.  Shelly  vs.  T.  L.  Winder. — M.  Levy  &  Bro.,  Intervenors. 

The  purchase  of  snch  movables  as  mules  cannot  destroy  the  vendor's  privilecre  by  impress* 
ing  upon  them  the  merely  metaphysical  character  of  immovables  by  destination,  bat 
such  destination  is  subordinate  to  the  vendor's  right. 

In  an  action  by  vendor  of  a  plantation  for  dissolution  of  sale  by  reason  of  breach  of  the 
resolutory  coiulition,  he  cannot  claim  mules  attached  thereto  after  his  sale,  to  prejudice 
of  the  privilege  of  the  vendor  of  the  mules,  nor  is  he  interested  in  the  question  of  regis- 
tr>^  of  said  privilege. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Goode,  J. 

U.  H,  McGaleh  and  L.  F,  Suthon  for  Plaintiff  and  Appellant : 
I  Appellant's  constitutional  ri^ht  of  appeal  cannot  be  taken  away  by  the  ex  parte  affidavit 
of  appellee.  Alleged  acquiescence  in  the  Judgment  appealed  from  must  be  brought  to 
the  attention  of  the  court  by  the  highest  species  of  evidence  which  the  facts  are  sus- 
ceptible, otherwise  it  cannot  be  noticed.  29  A.  862 ;  32  A .  176. 
2.  The  provision  of  Article  567,  C.  P.,  will  not  be  extended  by  presumption  or  implication. 
The  acts  relied  on  to  show  an  acquieHcence  in  the  Judgment  appealed  from  should  be 
unequivocal    29  A.  763.    Wl^ere  the  Judgment  is  seyerable  and  diTiaible,  its  partial  ez»- 
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catioD  will  not  debar  appellant's  right  of  appeal  as  to  the  remainder.  35  A.  S13;  4  A. 
216;  3  K.  9J3 :  6  B.  373 :  3  A.  358.  593 :  23  A.  152 :  3  Wal.  687,  688. 

3.  Moles  placed  upon  a  plantation  by  its  owner  and  intended  for  the  cultivation  thereof, 
become  immovable  by  destination.    R.  C.  C.  art.  468:  23  A.  749;  27  A. .657. 

I  The  vendor's  privile;:e  upon  movables  which  have  become  immovable  by  destination 
ceases  to  exist,  and  cannot  be  exercised  to  the  prejudice  of  third  persons,  hypothecary 
creditors  of  the  voiidee.  Troplong  Priv.  et  Hyp.  T.  1,  Nos.  109,  114.  ef  »eq.:  C.  rej.  22 
Janv.  1833  (Hirault):  S.Y.  33,  1,  446;  D.  P.  33.  1.  151;  Grenoble.  18  Janv.  1833  (Marade); 
S.-V.  33,  2,  462:  D.  P.  33,  1,  85. 

i.  The  vendor  of  movables  cannot  demand  the  resolution  of  the  sale  for  the  non-payment 
of  the  price,  when  the  ohjects  sold  have  become  immovable  by  destination  and  are  sub- 
ject to  the  hypothecary  claims  of  third  nersons.  Lyon,  21  Mars.  1839  (Cav6);  8.-V.  39,  2, 
423;  D.  P.  39,  2,  104:  iJ.  rej.  0  Dec.  1835  (P6rier);  8  -V.  36, 1,  177;  D.  P.  36.  1,  5;  Paris, 
16  Aout.  1832  (Veyvasset);  S.-V.  33,  2,  474;  D.  P.  34.  2,  25:  Paris.  24  Nov.  1845  (Hallette); 
S.  V-  45,  2,  664;  Uarcad6.  T.  6.  Tit.  VI.  art.  1656,  p.  288;  Paris,  25  Juill.  1.S46  (Maire); 
a-V.46.  2.  358;  D.  P.  46.  2,  151 :  P.  46,  2,  562,  and  id.;  C.  rctj.  9  Juin.  1847  (ra6me  afbire;) 
S.-V.  47,  1.  689:   D.  P.  47,  1,  248.  ' 

6.  The  vendor  of  an  immovable,  availing  himself  of  the  resnltory  condition,  must  have  the 
proper^  restored  with  all  the  improvements  and  accretions  which  have  become  incor- 
porated with  ir^    3  A.  608. 

Moore  dc  Badeavje,  for  the  Intervenors,  Appellees  ; 

ON  MOTION  TO  DISMISS. 

Appellsnt  cannot  reap  the  benefits  of  the  Judgment  in  its  favorable  features  and  ask  in  the 
tame  breath  the  reversal  of  the  same  Judgment  in  other  respects  when  unfavorable  to 
them.    32  A.  947. 

HaTinir  gone  into  possession  of  the  plantation  under  the  same  judgment  which  rejected  his 
demand  for  the  mules  and  having  seized  the  mules  as  movables  and  claimed  a  portion 
of  the  proceeds  of  their  sale,  the  appellant  has  abandoned  the  only  question  which  is 
raised  by  him  on  appeal. 

ON  THE  MERITS. 

The  resolution  of  the  sale  of  ;:  plantation  does  not  carry  with  it  mules  purchased  snbse- 
qnently  to  the  purchase  of  the  plantation,  nor  is  the  vendor's  lien  on  said  mures  lost  by 
the  fact  that  the  plantation  reverts  to  its  original  owner.  C.  C.  2045:  31  A.  634 :  32  A. 
463:  29  A.  607;  28  A.  741:  C.  G.  3250:  32  A.  463;  20  A.  607:  28  A.  741:  C.C.  3250:  14  A. 
342;  88  A.  739:  Pothier  Contract  of  Sale.  sees.  382,  404,  470. 

The  registry  Uws  are  to  be  consulted  only  when  there  is  a  conflict  between  parties  claiming 
mortgage  or  privilege.  Shelly 's  claim  is  not  based  upon  either.  32  A.  463:  24  A.  541 : 
24  A  498:  12  R.  279 :  12  A.  699:  12  A.  227:  Con.  1879.  Act  177. 

Where  a  privilege  is  granted  by  law.  it  is  for  him  who  maintains  its  loss  to  show  some  pro- 
vision by  which  it  is  extinguished  or  excepted  from  the  general  rule.     12  A.  698. 

The  vendor's  privilege  is  not  lost  by  the  fact  that  the  property  has  become  immovable  by 
destination :  quoad  the  vendor  it  is  always  a  movable.  28  A.  750 ;  32  A.  1285 ;  34  A.  535, 
923:  C.  C.  3337.  3277 :   12  A.  227. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     Shelly  sold  a  plantation  to  Winder  on  credit.    There- 
after, Marx  Levy  &  Co.  sold  to  Winder  twenty  mules  on  credit,  which 
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were  attached  to  the  plantation.  Shelly  sues  Winder  for  a  resolutiou 
of  the  sale  for  non-payment  of  the  price.  Levy  &  Co.  intervene,  oppos- 
ing the  subjection  of  the  mules  sold  by  them,  to  Shelly's  claim,  and 
prajing  judgment  against  Winder  for  price  of  the  mules,  with  recogni- 
tion of  their  vendor's  privilege  thereon. 

The  judgment  appealed  from  resolved  the  sale  of  the  plantation,  but 
recognized  and  enforced  Levy  &  Co.'s  privilege  on  the  mules  sold. 

The  appellant  assigns  eiTor  in  the  judgment,  on  two  grounds: 

1.  That  the  vendor's  lien  on  the  movables  sold  was  extinguished  by 
their  conversion  into  immovables  by  destination. 

2.  That  the  lien  was  lost  by  failure  to  record  it  until  after  the  insti- 
tution of  the  resolutory  action. 

Certain  French  authorities  are  quoted  in  support  of  the  first  proposi- 
tion, but  others  are  of  a  contrary  opinion.  This  Court  has  adopted  the 
view  of  Troplong,  to  the  effect:  *^That  the  purchaser  of  such  niovables 
as  mules,  agricultural  implements,  etc.,  cannot  affect  the  rights  of  the 
vendor  thereof  by  impressing  upon  them  the  purely  metaphysical  qual- 
ity of  immovables.  The  thing  sold  subsists  in  all  its  parts  just  as  it 
was  when  sold,  without  any  change  in  its  nature,  or  otherwise,  except 
in  its  destination ;  and  such  destination  is  considered  a«  imperfect  and 
subordinated  to  the  rights  of  the  vendor."  Troplong  Priv.  and  Hyp. 
No.  113;  Carlin  vs.  Gordy,  til  A.  1285;  Gary  vs.  Burguieres,  12  A.  227; 
Bergeron  vs.  Patin,  34  A.  535. 

As  to  the  alleged  defect  of  registry,  we  consider  that  it  is  one  with 
which  plaintiff  has  no  concern.  He  does  not  assert  any  mortgage  or 
privilege  on  the  propei-ty.  He  simply  claims  the  dissolution  of  his  sale 
for  breach  of  the  resolutory  condition,  the  effect  of  which  is  to  "place 
matters  in  the  same  state  as  though  the  obligation  had  not  existed,'' 
and  "to  oblige  the  creditor  to  restore  what  he  has  received.''  C.  C'.  art 
2045.  Shelly  never  sold  these  mules  to  WMnder  and  has  no  right  to 
claim  them  in  this  acrtion.  The  authority  cited  from  3  A.  ti08,  refera  to 
the  offspring  of  slaves  sold  and  is  governed  by  different  principles, 
which  readily  suggest  themselves.  The  effect  of  the  dissolving  condi- 
tion being  to  put  the  parties  in  the  same  condition  as  if  they  had  never 
contracted,  it  follows  that  the  offspring  of  slaves  sold  return  to  the 
seller  with  their  parents,  for  the  reason  that,  had  there  been  no  sale, 
they  would  have  belonged  to  the  seller. 

These  principles  have  no  application  here. 

Judgment  affirmed. 
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No.   9033. 
The  State  of  Louisiana  vs.  William  Green. 

rii(>  object  of  a  formal  bill  of  exceptions  is  to  apprise  the  appellate  court  of  what  has  been 
deemed  esceptionablc  aud  the  grounds  therefor.  Where  therefore  no  ipx>unds  are  set 
vat  in  the  bill,  there  is  nothini;  npon  >vhich  the  court  can  a^'t. 

The  trial  jadge  has  always  bad.  and  always  exercised,  the  right  to  question  witnesses  either  1  ^6    185j 
for  the  State  or  the  defense.  '  ' 

A  notioD  in  arrest  of  Judgment  lies  only  for  defects  apparant  on  the  face  of  the  record.  A 
defect  which  appears  only  by  the  aid  of  testimony  cannot  be  the  subject  of  a  motion  in 
arrett. 

\    PPEAL   from   the   Sixth    District   Court,   Parish   of  Morehouse. 
t\.    Brigham,  J. 

J.  C,  Egan,  Attorney  General,  for  the  State,  Appellee. 
Todd  &  Todd  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  From  a  conviction  of  larceny  and  sentence  to  hard 
labor  for  six  months  the  defendant  appeals. 

The  first  bill  of  exceptions  states  that  the  prosecuting  officer  asked 
a  witness  if  it  was  not  a  fact  that  one  Charles  Biglow,  who  was  found 
in  possession  of  the  property  stolen,  had  made  an  affidavit  against  the 
defendant,  under  wliich  he  had  been  arrested,  aud  that  the  counsel  for 
the  prisoner  objected  t.o  the  question,  and  his  objectiou  was  overruled. 

The  object  of  a  formal  bill  of  exceptions  is  to  appiise  the  appellate 
court  of  what  has  been  deemed  exceptionable,  and  the  reasons  why  it 
is  HO,  in  other  words  the  gi-ounds  of  objection  to  the  action  or  ruling  of 
the  trial  court.  Nothing  whatever  is  stated  in  this  bill  except  the  fact 
that  the  defendant  object^jd  to  the  question,  and  we  do  not  therefore 
know  from  the  bill  what  objection  was  urged,  aud  can  conceive  of  no 
serious  objection  to  such  an  unimporUmt  questien.     State  vs.  Red.,  32 

A.  ei9. 

The  second  bill  is  to  a  ijuestion  addressed  to  a  witness  by  the  judge, 
and  the  ground  of  objection  is  that  the  judge  has  no  right  to  interrogate 
witnesses  in  behalf  of  the  Stat.e,  and  should  not  ask  such  questions  as 
might  ])rejudic€  the  accused  with  the  jury. 

The  judge  takes  pains  to  explain  that  a  question  asked  of  a  witness 
and  his  answer  thereto  was  uot  fully  heard  by  him,  aud  his  question 
bad  for  its  object  the  better  understanding  of  what  had  been  asked 
and  answered,  but  even  without  this  explanation  the  objection  is 
frivolous. 
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The  trial  judge  lias  always  had  and  always  exercised  the  right  to 
examine  witnesses.  Rosroe  Crini.  Ev.  164.  Indeed  tliere  was  a  time 
when  no  one  else  could  ask  questions  on  behalf  of  tlie  accused.  Coun- 
sel was  not  allowed  one  accused  of  crime,  and  the  judge  oftentimes  in 
favor  em  hnmanitatls  would  check  the  ardor  of  a  zealous  witness  by 
searching  (]uestions  that  revealed  glimpses  of  a  successful  defense. 
The  judge  has  not  to  sit  as  an  automaton.  He  can  ask  proper  legal 
questions  within  proper  legal  limits.  He  is  impartial  fi-om  the  respon- 
sibility^ of  his  position  and  from  judicial  habit.  He  has  to  tiike  care 
that  neither  i)arty  shall  sutler  unlawfully,  for  it  is  a  mistake  to  suppose 
that  there  is  but  one  party  interested  in  a  criminal  prosecution.  The 
State  lias  rights  no  less  sacred  than  the  accused,  and  the  judge  has  both 
of  them  in  his  keeping. 

The  motion  in  arrest  is  on  the  ground  that  the  accused  was  not 
indicted  at  a  regular  jury  term,  because  the  terms  had  not  been  charged 
in  any  manner  permitted  by  the  statutes,  and  this  called  jury  term 
had  not  been  ordered  legally. 

It  is  sufficient  answer  to  say  that  the  objections  come  too  late.  It  S& 
very  old  criminal  law  that  a  motion  in  ari-est  lies  only  for  defects  appa- 
rent on  the  face  of  the  record.  I  Chitty  Crim.  Law,  661 ;  State  vs. 
Nolan,  e  Rob.  513;  State  vs.  Harris,  30  A.  90;  State  vs.  Chandler; 
just  decided.  A  defect  that  appears  only  by  the  aid  of  testimony 
cannot  be  the  subject  of  a  motion  in  arrest. 

Judgment  affirmed. 

Justice  Todd  concurs  in  the  decree. 


No.  9071. 

Heirs  op  L.  D.  Gossin  et  al.  vs.  C.  C.  Williams  and  Morgan's 
Louisiana  and  Texas  Railroad  and  Steamship  Company. 

An  action  in  daDiages  against  n  cornnion  carrier  for  injary  sustained  by  goodii  between  de- 
livery by  consignor  for  transportation  and  delivery  at  the  place  of  destination,  arises 
from  the  breach  of  the  contract  of  affrcij^htmcnt  ex  contractu,  not  from  a  qtuui  ofeim 
ex  delicto.  The  negligence  or  non-feasance  does  not  constitute  a  ca«e  of  trespass,  which 
implies  the  actual  commission  of  an  act  by  the  use  nf  force  or  violence. 

A  suit  to  recover  damages  said  to  have  been  thus  sustained  in  consequence,  ranst  be  brought 
at  the  place  of  the  doiiiicil. 

\PPEAL  from  tlie  Twentieth  District  Court,  Parish  of  Lafourche. 


I- 


Knobloch,  J. 


Taylor  Beattie  for  Plaintiffs  and  Appellants. 

J.  B.  Winder  and  Leovy  d- Kmttschnidtt  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,   C.  J.     This  is  a  suit  against  a  common   carrier,  foi 
damages  said  to  have  been  sustained  in  coiisequence  of  want  of  propi*.i 
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care  and  attention,  on  the  part  of  the  c«arrier,  to  goods  delivered  for 
transportation,  which,  wlien  destination  was  readied,  had  to  be  sold  at 
aloHsof  $1147  52. 

The  suit  was  brought  in  the  parish  of  Lafourche,  but  was  met  with 
au  exception  to  the  jurisdiction  of  the  court,  to  tlie  effect  that  it  could 
be  instituted  only  at  the  domicile  of  the  corporation,  which  is  in  New 
Orleans,  under  the  t«rnis  of  its  charter  in  that  respect. 

From  a  judgment  sustaining  this  defense  and  dismissing  the  suit,  the 
plaintiffs  have  appealed. 

Sec.  12  of  the  charter  of  the  company  reads  as  follows : 

'*  The  domicile  of  the  company  shall  be  the  city  of  New  Orleans,  and 
citation  shall  be  served  there  on  the  presidmt  of  the  company,  or,  in 
his  ab8<.nce,  on  the  secretary ;  and  the  company  shall  l>e  sued  only  at 
its  domicile,  except  in  actions  of  trespass,  when  the  company  may  be 
sued  in  the  parish  in  which  the  trespass  has  taken  place.^' 

In  the  enumeration  of  the  exceptions  to  the  rule  which  requires  that 
the  defendant  be  sued  before  the  judge  having  jurisdiction  over  the 
place  of  his  domicile,  the  Code  of  Practice  mentions  the  cases  in  which 
a  corporation  shall  commit  trespasa^  or  do  anything  for  which  an  action 
for  damages  lies.    C.  P.  165,  (9). 

In  order,  therefore,  to  justify  Ihe  institution  of  this  suit  before  the 
district  court  for  the  parish  of  Lafourche,  the  proposition  is  advanced 
tiiat  *'a  refusal  by  a  common  carrier  to  receive  freight  and  when 
received  to  take  proper  care  of  it,  is  an  action  violative  of  the  general 
daty  of  such  a  common  carrier  which  gives  rise  to  a  quiisi  offense  which 
authorizes  an  action  ex  delicto,  for  damages.  It  is,  therefore,  pointedly 
urged  that  such  a  refusal,  by  which  damage  arises,  constitutes  a  trespass 
within  the  intendment  of  that  word,  as  used  in  *  *  *  the  charter 
of  this  company."  The  ruling  in  33  A.  954  is  invoked  in  support  of 
that  theory. 

When  ruling,  as  we  did  in  that  case,  we  did  not  say  that  the  com- 
pany could  be  sued,  nothwithstanding  sec.  12  of  its  charter,  just  as  it 
might  have  been  if  that  section  had  not  been  provided  and  that  parties 
claiming  damages  from  it  were  protected  by  the  article  of  the  Code  of 
Practice. 

It  is  evident  that  the  Legislature,  by  granting  to  the  company  the 
immunity  from  suit  out  of  New  Orleans,  its  legal  domicile,  except  in  cases 
of  trespass f  meant  to  confer  some  privilege  or  advantage  which,  other- 
wise, would  not  have  existed.  The  design  was  clearly  to  restrict  the 
character  of  suits,  not  brought  at  the  place  of  domicile,  to  cases  of 
trespass. 
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Hein  of  Gromin  et  al.  vs.  Williams  and  Reilroad  and  Steamship  Company. 


The  question  decided  in  33  A.  954,  was :  whether  the  killing  of  a 
mule  by  the  employes  of  the  same  company,  in  charge  of  a  locomotive 
and  train  of  cars,  was  or  not  a  trespass,  witliin  the  jirovision  of  sec.  12 
of  the  charter.  We  there  held  that  the  word  trespasSj  as  found  in  the 
charter,  was  used  in  its  broadest  sense,  so  as  to  comprehend  a  variety 
of  wrongs  having  the  common  element  of  a  use  of  force,  whether  direct 
or  indirect. 

What  we  are  called  upon  to  determine  in  the  present  controversy  is, 
therefore,  simply : 

AVhether  or  not  the  cause  of  action  set  forth,  discloses  a  c^ise  of 
trespass. 

The  pith  of  the  complaint  is,  that  the  company  first  refused  and 
neglected  to  take  the  goods  of  plaintiffs ;  and,  finally,  that  when  it  did 
receive  and  transport  the  same  and  when  ♦^he  place  of  destination  was 
reached,  the  produce  was  found  to  be  so  deteriorated,  in  value  and 
quality,  tluit  it  had  to  be  sold  at  sacrifice  and  loss.  The  plain tifiGs 
claim  that,  as  the  damage  was  caused  by  the  negligence  of  the  com- 
pany, they  are  entitled  to  recover. 

The  action  clearly  is  one  for  the  recovery  of  damages  which  are 
stated  to  be  the  result  of  negligence,  consisting,  as  is  alleged,  in  allow- 
ing the  article  to  remain  ex])osed  to  *he  inclemency  of  the  weather. 

The  negliarence  complained  of  is  not  in  this  suit  as  it  was  in  the  case 
of  the  mule.  It  cannot  be  claimed  that,  thereby,  an  act  was  committed, 
but,  on  the  contrary,  it  is  averred  that  acts  were  omitted.  The  ground 
for  relief  is  not  the  commissian  but  the  omissimi  of  an  act. 

Trespass  is  defined  to  be :  an  unlawful  act  committed  with  violence 
vi  et  armis  to  the  person,  property  or  relative  rights  of  another. 

An  a^itiou  for  trespass  is  that  whi<'.h  is  instituted  for  the  recovery  of 
damages  for  a  wrong  committed  against  the  phiintiff  with  immediate 
force.  • 

It  does  not  lie  for  mere  nonfeasance.  Bouvier's  Law  Diet.  Vo.  Tres- 
pass (toi-ts)  (remedies). 

The  word  is  likewise  defined  to  mean  :  a  hurtful  use  of  violence 
which  is  wrongful;  a  wrong  done  with  force.  It  excludes  all  varieties 
of  wrongs  in  which  force  can  neither  be  perceived,  nor  implied,  such 
as  n^egligence.  There  must  be  a  wrongful  injury  or  taking.  Abbott 
Law  Diet.  Vo.  Trespass  (602). 

In  Montgomery  vs.  Levee  Co.  30  A.  609,  while  considering  the  excep- 
tion found  in  8e<*.  9  of  the  Article  of  the  Code  of  Practice  alluded  to, 
this  court  formally  said :  that  the  Legislature  contemplated  the  aoliew 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  FEBRUARY,  1884.  189 

state  ex  rel.  Miiller  Bros.  vs.  Judge. 


violation  of  some  right,  or  the  doing  of  some  other  illegal  thing,  acts  of 
comniissiou  which  give  rise  to  an  action  for  damages,  and  tliat  the  rule 
does  not  apply  to  omissions,  neglect  or  failure  to  do.  Wrongs  of  this 
class  are  excluded  by  the  use  of  the  words  cammit  and  committed  •  * 
which,  necessarily,  imply  a<*tiou. 

In  tlie  inst<ant  cane,  the  charge  is  distinctly  made  that  the  company 
neglected  to  take  proper  care  of  the  produce.  Hence  the  injury.  This 
charge  clearly  implies  an  omission  and  repels  the  idea  of  an  act. 

It  is  to  be  observed  that  the  section  of  the  charter,  after  making  the 
exception  in  cases  of  trespass,  provides  that  the  company,  in  such  cases, 
may  be  sued  in  the  parish  in  which  the  trespass  has  taken  place. 

Those  ending  terms  are  clearly  equivalent  to  the  word  commit,  which 
was  the  subject  of  comment  in  the  case  just  cited. 

Applying  those  rules  to  the  case  at  bar,  it  clearly  appears  that,  as 
the  damage,  if  any,  was  occasioned  by  the  mere  omission  to  do  that, 
which  it  is  claimed,  duty  imposed  on  the  carrier,  the  action  is  not  one 
disclosing  a  case  of  trespass  within  the  intendment  of  the  charter  of 
the  company. 

Another  consideration  which  confirms  strongly  the  same  conclusion, 
is,  that  the  damage  claimed,  if  it  was  occasioned,  arises  from  the  vio- 
lation of  a  contract,  that  of  affreightment,  which  manifestly  exists 
between  c<msignor  and  carrier.  It  does  not  come  within  the  class  of 
damages  occa.sioned  ex  delicto.  It  flows  from  the  breach  of  a  special 
obligation  created  by  a  special  contract. 

The  character  of  the  action  is  that  of  an  action  for  damages  resulting 
from  a  failure  to  comply  with  a  contract  of  affreightment. 

In  support  of  this  conclusion  it  suffices  to  refer  to  the  main  reasoning 
of  this  Court,  in  Kohn  vs.  Carrollton,  10  A.  719,  which  was  subsequently 
affirmed  in  26  A.  677. 

The  district  judge,  in  an  able  and  elaborate  opinion,  has  well  sus- 
tained the  exception  to  the  jurisdiction. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed,  with  costs. 


No.  9068. 

The  State  ex  rel.  Muller  Brothers  vs.  H.  L.  Lazarus,  Judge 
Civil  District  Coirt,  etc. 

The  only  bond  which  can  b©  required  of  a  party  appealiiijE;  suspenaively  from  a  Judgment 
rendered  against  »nch  party,  as  a  Judgement  debtor,  for  a  forced  nnrrender  of  his  property 
under  the  provisions  of  sec.  1781.  Revined  Statutes,  is  a  bond  for  probable  costs. 
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Snch  a  judgment  does  not  condemn  him  to  pay  any  sam  of  money  or  to  deliver  any  movable 
or  immovable  property ;  hence  the  appeal  bond  i»  not  regulated  by  Arte.  575,  576  and  577, 
Code  of  Practice. 

In  fixing  the  amount  of  a  devolutive  appeal  bond,  the  Jadgo  of  the  lower  court  muat  ascer- 
tain the  amount  of  probable  costs,  and  in  computing  she  same  in  appeals  from  the  Civil 
District  Court  for  the  parish  of  Orleans,  he  must  consider  the  system  which  requires  the 
payment  of  the  transcript  to  or  otherwise  provided  for. 


A    PPLICATION   for   Mandaiims. 


A,  B,  Philips  and  Albert  Voorhies  for  the  Relators. 
The  Respondent  in  propria  persona. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  In  tlie  suit  entitled  John  II.  Thomson  vs.  Miiller  Bros.,  a 
definitive  judgment  was  rendered  a|?ainst  the  defendants  on  the  28th 
of  May,  1883,  in  the  sum  of  $5485  77.  Execution  having  issued  thereon, 
the  sheriff  returned  that  he  had  found  no  property  of  the  defendants  to 
levy  upon. 

Whereupon,  plaintiffs  instituted  proceedings  under  section  1781  of 
the  Revised  Statutes,  w-ith  a  view  to  a  forced  surrender  of  their  prop- 
erty by  the  judgmeut  debtors,  and  obtained,  on  the  8th  of  November, 
1883,  an  order  for  such  surrender  conformably  to  the  provisions  of  said 
statu  t<». 

On  the  trial  of  an  exception  to  that  proceeding,  the  original  order 
wa«  annulled  so  as  to  be  restricts  d  in  its  effect  to  one  of  the  defendants 
only,  by  a  judgment  made  final  on  January  11,  1884.  The  defend- 
ants then  presented  a  petition  praying  for  appeal  from  the  various 
judgments  and  decrees  rendered  against  them  in  the  premises. 

In  an  order  dated  January  2i,  1884,  a  devolutive  appeal  was  allowed 
from  said  judgment  and  decrees,  on  a  bond  of  two  hundred  and  fifty 
dollars ;  and  a  suspensive  appeal  was  granted  from  the  judgment  of 
January  11,  1884,  on  a  bond  of  one  thousand  dollars. 

The  defendants,  who  are  the  relators  in  the  present  proceeding, 
complain  that  both  of  the  bonds  required  by  the  court  are  excessive, 
and  they  urge  that  both  should  be  reduced  to  one  hundred  dollars  eaoh. 

In  the  absence  of  a  statement  showing  the  amount  of  costs  already 
incurred  in  the  two  judgments,  we  are  not  prepared  to  say  that  the 
judge  erred  in  fixing  the  amount  of  the  bond  for  the  devolutive  ap]>eal. 

It  is  elementary,  that  the  amount  of  such  bond  must  be  detennined 
by  the  amount  of  tlio  costs  already  incuned  and  likely  to  be  met  with. 
Considering  that,  under  existing  laws  regulating  appeals  from  the  parish 
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of  Orleans,  the  transcript  is  to  be  paid  cash,  and  that  the  probable  costs 
in  this  Court  are  iu  the  main  covered  by  additional  security  or  by  a 
deposit  of  twenty  dollars;  we  hold,  however,  that  the  judge  of  the 
lower  court,  in  fixing  the  amount  of  a  devolutive  appeal  bond,  must 
base  his  calculation  on  costs  only  which  are  coverecl  exclusively  by  the 
appeal  bond.  And,  we  think  that  the  bond  should  be  fixed  so  as  not 
to  exceed  double  the  amount  of  the  costs  already  incurred. 

Tested  by  this  rule  and  under  the  foregoing  considerations,  we  must 
say  that  the  bond  complained  of  impresses  us  as  being  somewhat 
excessive. 

But,  in  our  decree,  we  shall  not  conclude  the  judge  on  that  question, 
and  shall  direct  him  to  determine  the  amount  of  the  bond  in  accordance 
with  the  views  which  we  have  expressed  above. 

We  shall  now  consider  relators'  complaint  of  the  bond  required  of 
them  in  their  8usx)ensive  appeal  from  the  judgment  of  January  1 1 ,  i884 . 
As  above  stated,  the  effect  of  that  judgment  is  the  compulsory  sur- 
render of  their  property  by  the  judgment  debtors. 

It  does  not  condemn  them  to  pay  any  sum  of  money  or  to  deliver 
either  movable  or  immovable  proi)erty,  and  hence,  we  conclude  in 
such  a  case,  a  bond  sufficient  to  cover  costs  is  all  that  can  be  required 
of  the  appellant  for  a  susijensive  appeal.  State  ex  rel.  Hickey  vs.  Judge, 
20  A.  108 ;    State  ex  reL  Beebe  vs.  Judge,  23  A.  31. 

In  his  answer  the  respondent  urges  that  the  appeal  tiiken  from  that 
judgment  will  have  the  effect  of  hindering  and  delaying  the  execution 
of  the  moneyed  judgment.  We  cannot  take  tha*:  view  of  the  appeal. 
In  OUT  opinion  it  only  suspends  the  proceedings  looking  to  the  pro- 
jected forced  surrender  of  the  defendants,  or  to  their  possible  imprison- 
ment under  the  provisions  of  the  statute  invoked  by  the  judgment 
creditor.  Pending  this  appeal  the  judgment  creditor  has  the  unques- 
tioned right  to  proceed  with  the  execution  of,  his  judgment  by  means 
of  alias  writs  of  fi.  fa.,  or  garnishement  process,  so  as  to  reach  any  of 
his  debtor's  propeity,  rights  or  credits  which  the  sheriff  had  failed  to 
find  and  which  may  be  subsequently  discovered. 

The  relators  were  clearly  entitled  to  their  suspensive  appeal  on  a 
bond  for  probable  co^ts  only. 

It  is,  therefore,  ordered  that  a  peremptory  writ  of  mandamus  issue, 
directed  to  the  respondent  judge  requiring  him  to  ^x  the  amounts  of 
the  bonds,  for  the  devolutive  and  suspensive  appeals  granted  by  him 
in  the  case  entitled  J.  E.  Thomson  vs.  Miiller  Bros.,  in  order  to  cover 
the  probable  costs  in  each  of  the  judgments  ap.KJiled  from,  and  to 
ascertain  said  costs  in  accordance  with  the  views  herein  cxiuessed. 
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No.  9086. 

3d    102! 

1135741       The  State    ex    uel.  Edward  Ik  win  vs.  The  Jud(;e  of  Divisiok 
Jmjufi  E,  Civil  Distkiot  (N)i:kt,  Parish     f  Orleans. 

Where  R  party  alleglnfr  that  an  order  disaolving  hia  iniunction  on  bond  will  cauae  liiui  an 
irreparable  injury,  appealtt  therefrom  and  perfccta  his  appeal  by  reasonably  execntins 
and  filing  hia  bond,  tho  judge  granting  the  appeal  cannot  reacind  the  order  therefor 
becanae  he  Hubaeqneutly  conrhideH  that  the  injury  is  not  irreparable.  With  the  filing 
of  the  appeal  bond,  fulfilling  all  the  legal  reqiiisitea.  his  jarituliction  and  control  in  sncli 
rase  over  the  matter  ceased. 


A 


PPLIOATION  for  MaiidaimiR. 


T.  Gibnore  rf-  Sans  for  the  Relator. 
Bayne  rf*  Denetjre  for  the  Uespoiifleiit. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relator  applies  to  the  (ivil  District  Court  of  the  Par- 
ish of  Orleans  for  an  iiyunction  against  the  "Great  Southern  Telephone 
and  Telegraph  Company,"  to  prevent  said  company  from  ei-ecting  a 
post  and  putting  wires  thereon,  in  front  of  his  residence. 

Tl  e  preliminary  injunction  wjw  granted,  and  subsequently,  after  the 
trial  of  a  rule  therefor,  it  was  dissolved  on  bond,  the  amount  thei'eof 
being  fixed  at  $2500.  From  this  order  a  suspensive  appeal  was  applied 
for  to  this  (*ourt  and  allowed,  on  the  execution  of  an  appeal  bond  for 
$250,  with  proper  security,  wliich  bond  was  seasonably  furnished  and 
duly  filed. 

Subsequently,  upon  the  motion  of  the  com]»any,  defendant  therein, 
this  order  of  appeal  was  rescinded  by  the  district  judge. 

The  relator,  under  this  state  of  facts,  applies  to  t)iis  Court  for  a  writ 
of  mandamus  to  compel  the  judge  t4)  annul  his  rescinding  order  and 
send  up  the  appeal ;  and  also  for  a  writ  of  prohibition  against  him  and 
the  company  to  prevent  any  proceeding,  under  the  last  mentioned 
order. 

We  think  he  is  clearly  entitled  to  the  relief  asked  for.  The  general 
rule  is  well  settled  that,  when  an  order  for  an  appeal  is  made  and  the 
required  bond  is  furnished  by  the  appellant,  the  court  from  which  the 
ap])eal  is  taken  has  no  longer  jurisdiction  over  the  cause.  To  this  rule 
there  are  some  exceptions,  but  this  case  does  not  4»ome  within  any  of 
them.  We  are  referred  to  the  case  of  State  «r  reJ.  Cientat  vs.  Judge, 
32  A.  816,  and  the  Fairex  case,  33  A.  927,  as  opposed  to  this  view  and 
as  maintaining  that  the  judge,  after  the  appeal  is  perfected,  may  i-escind 
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the  order  if  he  concludes  that  the  case  is  not  appealable.  In  neither  of 
the  ea^es  cited  was  the  precise  point  now  presented  before  the  Court. 
In  the  one  case  the  append  was  taken  after  the  legal  delays  had  ex- 
pired, and  in  the  other  the  judgment  appealed  from  was  a  consent 
jad^nient.  It  is  true  that  in  one  of  these  decisions  it  is  stated  that  an 
order  of  appeal  may  be  set  aside  by  the  judge  when  the  case  is  not 
appealable,  but  that  evidently  referred  to  cases  that  were  plainly  and 
palx>ably  unappealable,  by  reason,  for  instance,  of  the  amount  in  dis- 
j>ute  being  insufficient  to  give  jurisdiction  to  this  Court,  or  because  the 
jndin^ient  was  a  consent  judgment,  or  for  other  radical  cause,  and 
wliere  the  order  was  inadvertently  made  in  the  face  of  such  obstacle  to 
the  appeal. 

Here,  the  question  to  be  determined  touching  the  applicability  of  the 
order  was  whether  tlie  order  would  cause  an  irreparable  injury,  and  the 
«craiitiug  the  appeal,  thus  involving  a  mixed  question  of  law  and  fa<'t, 
necessarily  demanded  the  exercise  of  a  judicial  discretion  and  rested 
not  upon  any  extrinsic  fa<*t  or  ui)on  a  question  of  a  compliance  or  non- 
compliance with  any  legal  requirement,  but  on  the  decision  of  the  judge 
n]ionthe  issue  presented  and  which  decision  constituted  a  judgment  up- 
on, that  issue;  which  judgment,  when  given  and  pronounced,  became 
Irrevocable  so  far  as  the  judge  was  concerned,  when  it  was  followed  by 
the  required  formalities  to  perfect  the  appeal.  This  order  of  appeal 
may  have  been  rendered  in  eiTor,  but  if  so  the  error  was  not  for  the 
judge  granting  it  to  correct,  but  a  matter  to  be  determined  by  the 
appellate  court. 

It  is,  therefore,  ordered  that  the  mandamus  and  prohibition  asked 
for  be  made  peremptory. 


No.  iK)43.  . 

36    193 

TnE  State  of  Lottsiana  vs.  Henry  Rowland  et  al.  48j|oit 

The  incompetencT  of  one  member  of  a  ^2rrand  Jnry  vitiates  an  indictment  foand  by  it,  and  a 
motion  to  qnaah.  on  uncta  gronnd,  made  prior  to  plea,  is  timely  and  proper. 

A    PPEAL  from   the    Fourth   District   Court,   Parish   of  Winn. 


J,  O.  Egan,  Attorney  (reneral,  for  the  State,  Appellee. 
y.  A,  TAttle  for  Defendant  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     The  St-ate  is  appellant  from  a  judgment  of  the  lower 
court  quashing  the  indictment  against  defendants,  on  the  ground  that 

13 
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lu* 


Lap^ne  vs.  Badoaux. 


one  of  the  grand  jurors,  who  found  the  hill,  was  not  a  resident  of  the 
parisli  of  Winn  for  twelve  months  next  preceding  his  service  an  grand 
juror. 

The  fact  of  his  U4m- residence  is  not  disputed,  nor  is  it  denied  that, 
under  the  law,  it  operatetl  the  disqualilicatiou  of  the  juror. 

The  contention  of  the  State  is,  tliat  the  objection  to  the  grand  jury 
cuine  t4>o  late,  because  not  urged  prior  to  the  finding  of  the  bill  of 
indictment. 

The  motion  to  quash  was  Hied  at  the  arraignment  of  defendant* 
and  before  pleading  to  the  indictment. 

It  has  long  been  settled,  in  this  Stat^,  that  the  incompetency  of  one 
member  of  a  grand  jury  vitiates  the  indictment  found  by  it :  and  that 
the  objection  may  be  urged  after  finding  of  the  bill.  State*  vs.  Xolan. 
H  Rob.  513;    StAte  vs.  Jones,  Id.  filfi ;    State  vs.  Harks,  21  A.  251. 

.Judgment  affirmed. 


No.  905;^. 
Ji'LEs  Lafexe  vs.  Ti^M.^MAgiE  Bapeafx. 

Althongb  the  conti-act  of  eale  be  perfect,  when  entered  into  by  c!Ompetent  parties  the  mo- 
ment that  the  thing  and  the  price  are  agreed  upon,  and  although  the  porobaser  may  be 
considered  ab  the  owner  of  the  property,  snch  vendee  is  not  entitled  to  demand  and 
obtain  poaseH»iou,  and  in  default  to  claim  rents  and  revenues,  where  the  price  payable 
roith  has  not  been  paid,  but  was  retained  without  Justification. 

Payment  of  the  price  is  an  essential  condition,  precedent  for  demand  of  delivery-  or  pos- 
session. 

Purchasers  of  renl  estate  at  succession  sales  who  assume  to  withhold  payment  on  the  pre- 
tence of  paying  an  anterior  mortgage  creditor  and  applying  the  residue  to  their  own 
next  ranking  claim,  do  so  at  ther  risk  and  peril. 

Where  it  is  Hubsequently  judicially  ascertained  and  de<;reed  that  sut;h  pnrchasei-A  havB  re- 
tained more  than  they  should  have  done  and  illegally  withheld  payment,  and  that  such 
purchaMors  have  to  pay  and  they  do  actually  pay,  it  is  only  from  the  time  of  such  pay- 
ment that  they  are  entitled  to  demand  and  receive  delivery  and  possession  of  Uie  prop- 
erty to  them  previously  adjudicated. 

Purchasers  or  ad  judicatees  thus  in  default  cannot  stand  in  court  to  recover  for  the  fruits  and 
1-eveniiesnf  the  property  prior  to  the  date  of  payment.  They  cannot  both  keep  the 
money  and  enjoy  the  property. 

A  D  action  by  them  for  rents  and  reTenues  does  not  lie  against  one  in  possession  and  who  if> 
not  the  vendor,  where  it  was  by  agreement  with  such  party  that  the  snit  was  broughtv 
and  where  th^  title  or  sheriff's  deed  was  recorded  after  the  pciiod  for  which  compensa- 
tion is  sought. 
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Tb<>  unqualified  taking  pcMseaaion  of  snch  property  claimed  to  bare  been  dilapidated.  Ih  a 
bar  to  an  action  in  damageH.  , 

APPEAL  from  the  Twentieth   District  ('ourt  for  tjie   Pariwli  of  La- 
foiuchc.     Knoblochj  J. 


John  Ray  for  Plaintiff  ami  Appellant. 

1.  When  prr)p*frty  in  sold  at  auction,  tho  liigheRt  bidder  in  declared  to  be  the  purchaser,  and 
tbe  thing  M)Id  ia  ai\)udicated  to  him.  B.  <:.  G.  2607.  This  adjudication  is  the  comple 
TioD  of  the  sale.  The  contract  from  that  time  is  governed  by  the  same  rules  which 
ffovern  the  ordinary  contract  of  sale..    R.   C.  C.  2608,  2456. 

S.  A  porchaser  at  a  jadiciai  sale  of  the  property  of  an  insolvent  has  the  right  to  retain  in 
his  hands,  as  part  of  his  bid.  the  amount  of  special  mortgage  existing  on  the  property 
before  the  insolvent  becami*  the  owner  of  it.  and  which  are  not  cancelled  by  the  judicial 
Okie.  Succession  of  Triche.  29  A.  384.  The  balance  of  his  bid  he  hai|  a  right  to  appro- 
priate to  the  payment  of  the  next  oldest  special  mortgage  on  the  proi>erty.  upon  giving 
iMarity  to  pay  an>  amount  that  may  be  lonnd  due  by  the  insolvent  estate  having  a 
reference  over  such  mortgage,  on  final  settlement  of  the  estate.  Succession  of  Triche. 
29  A.  on  p.  387 ;  Goodlove  vs.  His  Creditors,  8  La.  30S  ;  Succession  of  Foulkes.  11  A.  593 

3  A  purchaser  at  judicial  sale  acquires  snch  a  vested  right  in  the  property,  by  the  ad^judi- 
eation.  that  it  cannot  be  taken  from  him  unless  he  refuses  to  comply  with  the  terms  of 
•ale.  When  that  refusal  is  recognized  by  a  judgment  ordering  the  property  to  l>e  sold  at 
the  risk  of  purchaser,  it  is  a  complete  divestitur*^  ♦>f  any  right  nndt-r  the  first  stljudics- 
tinn.    Washburn  vs.  (Ireen.  13  A.  332:  Doll  vs.  Kathman,  23  A.  486. 

loMDiuch  as  Lapdne  was  never  in  default  in  the  payment  of  his  bid,  the  titles  to  the  prop- 
erty acquired  by  his  bid  on  the  fourth  of  September.  1875,  vested  in  him  from  the  date 
of  the  bid :  the  bid  and  the  subsequent  payment  of  the  price  is  all  one  continuous  trans- 
action. 

4  Plaintifi"  is  not  bound  to  show  a  perfect  title  in  onler  to  recover  against  «  mere  tres- 
passer without  title.  Patln  vs.  Rlaize,  19  1^.  396:  Boni.^  vs.  .James.  7  Rob.,  on  pp.  15^, 
IM:  Stevenson  vs.  (loflf.  10  Rob.,  on  p.  ia3:  Cnmings  vs.  Bach,  12  A.  748:  Hebert  vs. 
Leee.  29  A.  511      Defendant  in  this  case  was  a  mere  trespasser  on  the  premises. 

Moore  d*  Badeaux  for  Defendant  and  Appellee. 

1  The  bare  agreement  for  the  object  and  the  price  is  the  perfection  of  a  contract  of  sale 
ui  the  M'litw  that  it  forms  only  the  engagement  of  the  con ti actors  to  perform  reciprocally 
vhat  they  promised  to  one  another-  Thus,  the  seller  is  bound  to  deliver  the  thing  sold 
and  the  buyer  to  pay  the  price,  and  it  is  in  this  sense  alone  that  the  contra4't  of  sale  is 
perfected  by  the  bare  consent.    Domat  Civil  l^iw.  note  to  sec.  275. 

'•     It  in  true  that  Article  2608  declan*s  that  the  adjudication  is  the  completiou  of  the  sale. 
But  it  was  never  the  intention  of  the  law-giver  to  say  that  the  sale  should  be  complete 
when  the  purchaser  had  refused  to  e-oraply  with  the  terms  of  the  sale  on  demand.    13  A.  . 
m.  ia  A.  486:  24  A.  370:  16  A.  142. 

3-  Tiitil  a  bidder  complies  with  the  teims  of  his  contract  and  is  sent  iuto  possession  of  th** 
property  purchased  he  Is  not  considered  the  ownor  and  can  maintain  no  suit  for  the 
rmts  and  revenues  of  the  property.    93  U.  S.  (3  Otto)  424. 

4-  Though  the  law  may  deny  the  right  to  a  '/mere  trespasser"  to  question  the  title  of  his 
parraer.  the  right  to  do  so  may.  however,  be  accorded  to  the  "trespasser"  by  the  paity 
claiming  title.     The  question  of  title  in  this  suit  is  put  at  issue  l>y   the  express  written 

consent  of  plaintilT.  which  see  at  Record,  p.  14  et  seq. 


The  opinion  of  the  Court  wa«  delivered  bv 

Rermtdez.  C.  J.  This  is  an  action  for  the  recovery  of  a  lar^e 
aiuoont,  as  the  value  of  the  occupancy  and  enjoyment  of  ceitaiii  real 
property  and  as  damages  for  iu^jury  done  thereto. 


Digitized  by  VjOOQIC 


196  SUPREME  COURT  OF  LOUISIANA. 

I^p^ne  vs.  Badeaax. 


By  consent,  a  preliminary  defense  was  set  up  for  the  purpose  of  ha  v  - 
iug  it  determined  whether  <^he  plain  tiff,' or  the  aucce.S8ion  from  which  he 
claims  title,  had  a  right  to  sue,  as  is  done. 

From  a  judgment  deming  him  a  right  of  action  the  plaintiff  a p]>ealH. 

The  facts  are  simply  the  following : 

On  the  4th  of  September,  1875,  the  plaintiff  became  the  adjudicat«e 
of  certain  real  estate  at  the  probata  sale  made  of  property  belonging  to 
the  succession  of  Drauzin  Triche,  for  $82i}(),  payable  cash. 

Instead  of  complying  with  the  terms  of  the  atyudication,  plaintiff 
declined  to  do  so,  insisting  that  he  had  a  right  to  withhold  the  whole 
amount  to  meet  a  first  conventional  mortgage  and  a  second  sinnlar  one 
in  favor  of  a  finn  of  which  he  was  a  member  and  represented,  and 
which  would  absorb  the  residue. 

Considerable  litigation  ensueti,  which  tenninated  by  the  recognition 
of  a  number  of  mortgage  claims  anterior  to  that  of  ]>laintiff,  and  by  a 
judgment  ordering  him  to  pay  the  same,  amounting  to  $8060,  out  of 
the  price  of  adjudication,  within  a  stated  delay,  and  in  default  of  such 
]uiyment  directing  the  sale  of  the  property  abjudicated  at  his  folic 
enchh'e.  It  was  not  until  the  27th  of  March,  1883,  that  this  sum  was 
paid.  Whereupon,  Lap^ne  was  sent  into  i>o8session  of  the  i>roperty. 
The  sheriff's  deed  was  recorded  in  the  proper  conveyance  book  on  the 
3()th,  three  days  after. 

This  suit  was  instituted  on  September  17,  1888. 

It  is  based  upon  the  theory  that  the  plaintiff  became  the  absolute 
owner  of  the  property  adjudicated  to  him  on  the  4th  of  September, 
1875,  some  eight  years  previous;  that  as  such  he  is  entitled  to  the  Iruit^^ 
and  revenues  thereof. 

Article  2456,  R.  C.  ('.,  declares: 

"  That  the  sale  is  considered  j)ei*fect  between  the  parties  and  the 
property  is  of  right  acquired  to  the  purchaser,  with  n^gard  to  the  seller, 
as  soon  as  there  exists  an  agreement  for  the  object  and  the  price, 
though  the  thing  be  not  delivered  nor  the  price  paid.'' 

The  subsequent  article,  2608,  on  the  subject  of  .sales  at  auction,  or 
jmblic  sales,  pr4>vides: 

"  That  the  acyudication  is  the  completion  of  the  sale :  that  the  pur- 
chaser becomes  the  owner  of  the  thing  acyudicated  and  the  contract  is 
irom  that  time  subjected  to  the  same  rules  which  governs  the  ordinary 
contract  of  sale."     Vide  also  C.  P.  690. 

The  following  article,  2609,  declares : 

*'That  if  the  adjudication  be  made  on  condition  that  the  price  shall 
be  paid  in  cash,  the  auctioneer  may  require  the  price  immediately 
before  delivering  possession  of  the  thing  sold." 
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The  Code  of  l*ractice,  in  relatiou  to  judicial  sales,  is  to  the  efltect  that 
if  the  a<yudicatee  refuses  to  pay  tlie  price  of  abjudication  to  the  sheriff, 
the  latter  shall  expose  the  thing  to  sale  anew  and  a^udge  it  t>o  another 
penon. 

Succession  sales  are  declared  to  be  judicial  sales  by  Article  26*22,  R. 
C.  C. 

it  is  apparent  from  the  spirit  and  letter  of  those  diflFerent  texts  of 
law,  that  it  is  the  contract  which  is  perfected  by  the  agreement  of  com- 
petent parties  as  to  the  thing  and  price ;  but  that  title  to  the  property 
is  really  transferred  from  vendor  to  vendee  only  when  the  terms  of  sale 
have  been  complied  with.  The  failure  to  pay,  when  unjustified,  is 
equivalent  to  a  refusal.  An  ac^udicat^^e  or  purchaser,  in  legal  contem- 
plation, is  in  default  as  well  by  an  unfounded  failure  as  by  an  unwar- 
ninted  refusal. 

The  contract  of  sale  does  not  make  the  buyer  master  and  possessor, 
and  does  not  give  him  a  right  to  enjoy,  to  use  and  to  dispose  of  the 
thing  sold,  but  only  a  right  to  demand  the  delivery  of  it.  This  deliv- 
try  of  tlie  thing,  together  with  the  payment  of  the  price,  consummates 
the  sale  and  makes  the  buyer  fully  master  and  possessor  of  the  thing, 
which  was  the  end  of  the  contract  of  sale.  R.  C.  C.  2487;  Domat,  note 
to  art.  X,  sec.  11 ;  Tit.  11,  Book  I,  part  1,  sec.  275;  Marcade,  vol.  6,  p. 
142,  OD  Art.  (\  N.  1583. 

It  is  only  when  the  purchaser  is  entitled  to  demand  and  obtain  deliv- 
ery, where  it  is  not  given  to  him,  that  he  can  be  considered  as  the 
absolute  owner  and  entitled  to  enjoyment  as  such. 

The  purchaser  has  a  right  to  receive  possession  only  after  he  has  per- 
formed all  his  part  of  the  contract,  as  by  paying  the  price  or  settling 
for  the  same,  as  may  have  been  agreed  iipon  between  him  and  the 
vendor. 

Article  2487,  R.  C.  C,  in  explicit  on  the  subject.  It  reads :  ^*  The  seller 
i«  not  bound  to  make  a  delivery  of  the  thing  if  the  buyer  does  not  ])ay 
the  price." 

The  French  law,  fi-om  which  ours  derives,  is  textually  the  same.  C. 
X. 1612: 

'*  II  ue  sufferait  pjis,  says  Troplong,  que  I'acheteur  ottnt  une  por- 
tion du  prix,  il  doit  I'offrir  en  entier,  sans  quoi,  le  vendeur  serait  auto- 
rise  a  gai-der  la  chose  pour  le  total.  La  raison  en  est,  (jue  la  chose 
vendue  et  non  Livree,  sert  de  gage  entre  les  mains  du  vendeur  pour  le 
paiement  dn  prix  et  c|ue  la  cause  du  gage  n'etant  pas  divisible,  il  faut, 
pour  se  liberer,  que  le  debiteur  paie  jusqu'au  dernier  franc,  ad  nummum 
Mum  dufUaxat, 
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There  exists  similar  provision  in  the  Spanish  law,  whicli,  like  tht^ 
French,  once  prevailed  here : 

"^Z  apoderamiento  no  pasarie  el  Henorio  de  la  cosa  a  el  fasta  qve  e! 
preci4>  pagasey    The  property  in  the  thing  sold  will  not  pass  to  the  buy- 
er until  he  has  paid  the  price  thereof,     i^artida  III,  tit.  xxviii,  law  46. 
The  theory  has  its  foundation  in  the  Roman  law : 
*^Offerri  pretium,^''  says  Ulpian,  ^^renditori  ah  emptore  debet  ^lum  «f 
empto  agitur  et  idea  etsi  pretii  partem  offerat,  nundum  est  ejr  empto  actio 
Venditor  enim  quasi  pignus  retinere  potest  earn  rem  quam  rendidit^    L. 
13,  $  8;  Dig.  de  act,  empt.  ciijos  recit.  solen  sur  la  loi,  13,  4  8,  dig. 

Tlie  principle  finally  consecrated  by  our  law  has  been  applied  by  the 
Courts.  13A.  a^;  23  A.  486;  18  A.  31 ;  24  A.  370;  16  A.  142;  7  R. 
406;  93U.  S.  424. 

It,  therefore,  follows  that,  although  the  property  was  adjudicAted  to 
the  plaintilf  on  the  4th  of  September,  1875,  it  was  not  until  the  price 
had  been  paid,  vi^s:  the  27th  of  March,  1883,  as  to  the  suocessiou  of 
Triche,  and  the  deed  had  been  recorded,  viz :  the  30th  following,  as  to 
third  persons,  that  he  became  entitled  to  receive  possession  as  absolute 
owner  of  the  adjudicated  property. 

During  the  whole  of  the  intervening  tipae,  eight  years,  the  plaintiff 
has  remained  in  the  enjoyment  of  the  purchase  price.  How  can  he 
consistently  claim  to  be  entitled  besides  to  the  rents  and  revenues,  or 
value  of  the  occupancy  of  the  property,  which  by  his  own  act  has  con- 
tinued in  the  actual  care  and  custody  of  his  vendor! 

It  is  manifest  that,  as  the  succession  of  Triche  was  not  bound  to 
deliver  to  the  plaintiff  the  property  before  payment  of  the  price  by  him, 
so  the  plaintiff  had  no  right  to  demand  delivery  and  possession  before 
he  had  paid  the  price.  The  irresistible  conse<iuence  is,  therefore,  that 
as  he  was  not  entitled  to  possession,  he  has  no  right  to  claim  rents  and 
revenues  for  the  time  during  which  he  withheld  the  price  without  right. 

When  the  case  was  before  us  in  1883,  while  reviewing  the  finding  of 
the  lower  court,  wx^  cautiously  said : 

*^  The  judgment  is,  however,  erroneous  in  so  far  as  it  assumes  to 
order  that  the  title  and  possession  of  Lap^ne  shall  date  and  take  effect 
as  of  the  date  of  sale,  viz :  September  4,  1875.  We  express  no  opinion 
as  to  what  will  be  the  eff'ect  of  Lapene's  title." 

The  judgment  was  accordingly,  in  part,  reversed. 

What  we  properly  abstained  there  from  saying,  we  have  now  for- 
mally expressed. 

It  is  an  important  and  significant  feature  in  this  case  that  the  sale  at 
which  plaintiff  became  a^judicatee  was  not  one  made  in  execution  of  a 
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BTitissaed  on  a  money  judgment  and  <>allingfoT  a  specific  amount;  but 
was  a  probate,  a  succession  sale,  to  complete  which  the  administrator 
had  authority,  as  the  legal  agent  of  all  the  creditors,  to  receive  the 
whole  price  and  to  grant  full  discharge  and  ac<iuittance  to  the  pur- 
chaser accordingly. 

In  relation  to  the  proposition  that  the  plaintii!''  is  not  bound  to  show 
a  perfect  title  in  order  to  recover  against  a  mere  trespasser  without 
title,  it  suffices  to  observe  that  it  is  by  the  express  consent  of  the  plain- 
tiff that  the  defendant  was  recognized  the  right,  or  permitted  to  ques- 
tion plaintiff's  right  of  action;  that  the  possession  of  the  defendant 
does  not  appear  to  have  been  that  of  a  trespasser ;  and  that  it  is  not 
imtil  the  3()th  of  March,  1883,  that  the  adjudictition  to  the  plaintiff  and 
compliance  with  the  condition  of  sale  bj'  him  was  made  to  appear  on 
the  public  records.     R.  C.  C.  2456,  2265,  2266. 

Touching  the  right  of  action  of  the  plaintiff  for  damages  done  to  the 
property,  it  is  enough  to  remark  that  there  is  neither  allegation  nor 
proof  that  he  reserved  his  right  when  he  took  possession.  In  the  ab- 
r«ence  of  such  reservation  of  right,  the  fact  of  taking  possession  unqual- 
ifiedly must  be  construed  as  a  waiver  or  abandonment  of  claim  for  such 
damages. 

Judgment  affirmed. 


No.  9()81. 
John  I).  \Val.sh  vs.  L.  F.  Cakkene. 

Wberethe  sum  demanded  in  above  the  appealable  amoant,  the  fact  that  an  interrention  ia 
for  less  than  that  anioiint,  will  not  make  the  case  less  appealable,  where  the  plaintiff'A 
claim  is  r^ected  and  he  appeals. 

A  simulated  sale  and  mortKa^e  of  lands  can  be  attacked  by  creditors  of  the  apparent  vendor 
when  proceedings  are  taken  to  foreclose  the  mortgage. 

APPEAL  from   the   Nineteenth   District  Court,  Parish  of  Terre- 
bonne.    Goode,  ♦!.  . 


Tobias  Gibson  for  Plaintiff  and  Appellant. 
L  F,  Suthofi  for  the  Int«rvenors. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.    Walsh  instituted  this  suit  ujwn  a  series  of  notes  aggi*e- 
gating  eleven  hundred  and  eighteen  dollars,  secured  by  mortgage  and 
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vendor's  lien  upon  cei-tain  real  estate,  and  praying  for  a  judgment, 
recognition  of  mortgage,  and  sale  of  tlie  property. 

Flash,  Preston  &.  Co.  intervened  as  judgment  creditors  of  Carrene 
for  $260  88,  alleging  that  Walsh  had  no  real  claim  against  Carrene,  but 
the  notes  and  mortgage  were  a  simulation  and  device  to  shield  thii^ 
property  from  the  pursuit  of  creditors.  The  intervenor  had  judgment, 
and  the  plaintiff  appealed. 

The  motion  to  dismiss  is  on  the  ground  that  '^  when  the  matter  in  dis- 
pute is  the  right  to  subject  propei-ty  worth  more  than  the  appealable 
sum  to  a  judgment  for  less  than  that  siun,  the  Supreme  Court  is  witb- 
(mt  jurisdiction." 

The  matter  in  dispute  is  the  right  of  the  plaintiff  to  have  a  judgment 
for  more  than  the  appealable  sum,  and  to  execute  it  upon  mortgage 
property  of  greater  value  than  that  sum. 

Motion  refused. 


On  the  Mbkits. 

The  interveuors'  judgment  was  not  only  against  Carrene,  but  John 
Foley  as  well,  and  was  rendered  in  March,  1883.  There  had  been  h 
simulated  sale  from  Carrene  to  Foley  of  a  stock  of  goods  the  previous 
year,  and  this  judgment  of  the  interveuors  ha<l  uncovered  that  transac- 
tion, and  both  were  condemned  solidarily  to  pay  the  Can-ene  debt. 
Foley  in  his  turn  had  made  a  sale  of  lauds  and  town  lots  to  'CaiTene 
about  the  same  time,  and  had  ])ut  Carrene's  notes  in  the  possession  of 
Walsh,  who  was  the  husband  of  Foley's  niece,  and  who  swears  that  he 
had  them  from  one  Douglas,  a  day  laborer  and  brother  of  his  wife. 
This  suit  is  upon  those  not«s.  All  the  family  swore  lustily  as  to  the 
verity  of  the  transaction,  but  the  lower  judge  did  not  believe  them,  nor 
do  we.  The  whole  affair  was  botched,  and  the  intention  of  the  parties 
to  screen  this  property  from  creditors  is  transparent.  Simulation  is 
sometimes  difficult  of  detection,  but  dunderheads  are  sure  to  furnish 
the  means  for  unveiling  their  awkwardly  coni'octed  schemes. 

Judgment  affirmed.  • 


No.  9058. 

The  State  ex  uel.  Joseph  Mekoe  vs.  N.  H.  Rightor,  JroGE  Civil 
District  Court,  etc. 

A  viandainiu  doen  not  lie  to  compel  a  district  judge  to  rescind  an  order  made  by  him  di»- 
iniraing  an  appeal  becaoHe  the  surety  is  not  good  and  solvent,  as  the  law  requires, 
although  such  surety  may  be  such  as  meets  le|;cal  exigencies,  and  to  reinstate  the  dis^ 
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missed  appMd  although  the  jadge  niny  have  erred.  Sach  action  on  hia  part  cauuot  bf 
reviewed  in  a  proceeding  for  a  mandamiiM,  anil  can  be  considered  only  in  a  difterent  pro- 
r««dhig  specially  provided  and  sanctiontHl  for  saoh  caseM. 


A 


PPLICATION  for  Mandanius. 


Brattghn,  Bnck  dt  Dhikslspwl  aud  W.  O.  Hart  for  the  Relator. 
'1m.  Wiikinson  and  Jos.  H.  Spearing  for  the  Respondent. 

The  opinion  of  the  (.'ourt  was  delivered  by 

Hekmi'dez,  (\  J.  This  is  an  application  for  a  mnntUiimts.  The  rela- 
tor complains  that  the  district  judge  has  dismissed  a  suspensive  appeal 
taken  by  him  from  a  judgment  against  him,  the  ruling  being  made  on 
the  ground  that  tlie  surety  furnished  is  not  good  and  solvent,  as  the 
law  requires,  when  in  truth  and  in  fai't  such  surety  meets  all  legal  exi- 
geuciesi 

The  prayer  is  that  a  nianda/muH  issue  directing  the  judge  to  rescind 
hi8  onler  of  dismissal  and  to  reinst-ate  the  suspensive  appeal. 

It  has  been  repeatedly  held  that  a  mandamus  does  not  lie  to  compel 
a  lower  judge  to  render  a  particular  decision  or  rule  in  a  specified 
manner. 

If  the  district  judge  erred  as  charged,  his  error  cannot  be  revived  in 
the  present  proceeding.  The  relator  has  mistaken  his  remedy.  He 
should  have  formally  resorted  to  another  proceeding  specially  sant*.- 
tioned  for  such  cases.    21  A.  44,  113,  154. 

The  relator  has  prayed  for  both  a  matidamus  and  a  prohibition^  but 
has  not  made  the  slightest  allegation  to  justify  the  issuing  of  the  last 
writ.  The  averments  tend  to  the  granting  of  a  mandamus.  Those 
required  to  authorize  a  proliibition  would  be  essentially  different  and 
contradictory.  How  can  this  Court,  in  the  same  breath,  order  a  judge 
to  procetd  and  to  abstain  from  proceeding  in  relation  to  the  same  mat- 
ter—to do  and  not  todof 

It  is,  therefore,  ordered  that  the  restraining  order  herein  made  be 
rejtfinded  and  that  this  application  be  dismissed,  without  prejudice  to 
tlie  right  of  relator  of  seeking  relief  under  a  different  form. 


Jas.  8.  Miller  vs.  GtIdieke  &.  Marmande.  86  aoi 

no6  687 

The  demand  is  for  eleven  hundred  dollars.  The  answer  admits  that  three  hundred  and  fifty  *TT — ^^ 
six  dollars  and  sixty-six  cents  had  been  owing,  but  avers  it  had  already  been  paid,  and  12O  14^ 
denies  owing  any  more.     Motion  to  dismiss  refused,  because  the  pleadings  show  a  claim         -^      oQt 
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for  more  than  the  appealable -sum,  and  a  deoial  of  any  indebtedDesa  whatever.    DiBtinr- 

tion  drawn  between  thi«  and  Dnnfi^e  v«.  Moran.  35  A.  346. 
A  contract  for  an  overseer's  wage-n  thus: — I  agree  to  your  conditions,  viz :  ilOO  a  month. 

which  will  be  eleven  hundred  doUant  for  this  year,  one  month  having  already  elapsed— 

construed  to  be  a  contract  for  the  term  and  not  by  the  month . 
A  discharge*  for  good  cause  disentitlcH  the  party  dinchargbd  to  wages  for  a  longer  time  th«D 

he  served . 
G-ross  inattention  to  and  non-performance  of  daties.  or  conduct  such  as  to  endanger  the 

control  of  the  hands  and  diive  them  away,  and  thus  entail  irremediahle  loaa.  coi^oioed 

witH  sickness,  which  incapacitates  him  for  service,  will  jnstify   the  discharge  of  so 

overs*»er. 
An  overseer's  wages  cannot  be  docked  for  sickness  unless  the  same  be  stipulated  expressly 

T^rotracted  sickness  may  be  sufhcient  cause  for  discharging  him,  but  so  long  as  he  rt- 

mains  in  employment,  he  is  entitled  to  his  wages. 

A    PPEAL  from  the  Nineteenth  Dirttrict  rourt.  Parish  of  Terrebonne. 
j\^     Good4i,  J. 


L.  F.  Suthan  for  Plaintiff  and  Appellee. 

J.  B,  Winder  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiff  claims  eleven  hundred  dollars  as  over- 
seer's wages.  The  defendants  admit  that  he  had  earned  $356  66^  but 
aver  they  have  paid  that  sum,  and  deny  owing  any  more. 

The  plaintiff  was  examined  as  a  witness  on  the  tnal,  and  admitted 
the  payment  alleged  and  declared  it  was  a  |»roper  credit  upon  his 
demand.  The  judgment  was  for  the  difference,  $743  34,  and  the 
defendant  appealed. 

The  plaintiff  moves  to  dismiss. 

There  is  a  distinction  between  this  case  and  Denegre  vs.  Monin,  35 
A.  346,  which  at  first  glance  seems  too  finely  drawn,  but  it  exists  never- 
theless. In  that  case  the  i)laintiff 's  claim  wa»  eleven  hundred  dollai's, 
and  the  defendent  admitted  that  he  owed  $173.  The  amount  in  dispute 
therefore  could  not  exceed  $927,  and  we  dismissed  the  appeal. 

In  this  case  the  plaintiff's  claim  is  also  eleven  hundred  dollars,  and 
he  admits  that  $35<>  66  was  once  due,  but  avers  that  he  has  paid  it,  and 
now  owes  nothing. 

Tested  by  the  pleadings,  we  have  jurisdiction.  It  is  true  the  evidence 
exhibits  an  admitted  payment  which  reduces  the  amount  really  due 
below  the  appealable  sum,  but  we  have  to  look  beyond  the  face  of  the 
pleadings  to  find  out  that.  The  answer,  unlike  that  of  Moran,  does 
not  admit  that  he  owes  a  specified  sum,  but  alleges  that  he  has  paid  all 
that  he  ever  owed,  and  non  constat  that  he  will  prove  that.     So  that  in 
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the  pleadings  we  have  a  demand  by  one  of  aq  amount  of  which  we  have 
juriwliction,  and  a  denial  by  the  other  that  he  owes  any  part  of  it. 
We  must  maintain  the  appeal.     ConnorH  vs.  Citizens'  Co.,  22  A.  3»*}0. 
The  motion  is  refused. 


On  the  Merits. 

The  employment  was  in  February,  1888,  for  the  remainder  of  that 
year— the  plaintiff  insisting  that  it  was  for  the  tenu,  eleven  months  at 
the  rate  of  $100  a  month — the  defendants  contending  that  it  was  by  the 
mouth.  We  are  satisfied  that  it  was  the  former.  The  letter  of  Mar- 
mande, tlie  resident  managing  partner,  to  Miller,  informed  him  that 
(jidiere  had  written  him  t4>  employ  him  as  overseer,  and  adds : — "  1 
agreed  with  your  conditions  which  were  $100  a  month,  what  will  be 
for  you  eleven  hundred  dollars  this  year,  a  month  having  elapsed  since 
the  iKt  of  January."  Overseers  are  not  usually  employed  from  month 
to  mouth,  or  by  the  month.  Our  agriculture  requires  them  through 
the  year.  It  is  manifest  these  parties  contemplated  such  service.  The 
defendants^  pleadings  impliedly  admit  [that  the  tender  of  the  letter  does 
not  justify  the  construction  of  it  The  answer  is  an  argument  rather 
than  a  plea,  and  informs  us  that  Mammnde  does  not  understand 
English  very  well,  and  therefoi-e  had  the  letter  written  by  another 
Frenchman,  whom  it  likewise  accuses  of  unfamiliarity  with  that  tongue 
—a  queer  reason  for  selecting  a  scribe  in  such  juncture.  Miller  con- 
strued it  as  an  employment  for  the  remainder  of  the  year,  and  so  do  we. 

But  the  discharge  was  for  good  cause.  Of  courpe  the  testimony  is 
conflicting,  btU  the  preponderance  is  decidedly  against  the  plaintiff. 
He  had  the  hands  in  a  muss  almost  from  the  outset — the  cause,  mis- 
keeping  their  time,  which  Marmande  had  often  to  rectify — and  the 
evidence  is  that  this  time-keei>ing  is  a  very  important  part  of  the 
modem  overseer's  duties.  The  plantation  was  near  losing  its  hands. 
It  is  a  sugar  place,  and  evei-y  one  knows  what  that  p(»rtends — ^instant 
loss  which  may  prove  irremediable. 

Miller  had  the  misfortune  to  be  sick  a  great  deal.  He  was  on  duty 
only  two  days  in  March  and  sixteen  in  February.  Perhaps  this  of  itself 
was  uot  sufficient  cause  for  discharge,  .as  it  does  not  appear  to  have 
interfered  seriously  with  his  work  afterwards — was  not  protracted  as 
in  Jeter  vs.  Penn,  28  A.  230.  But  taken  along  with  the  other  matter, 
we  cannot  say  that  a  planter  must  keep  and  pay  an  overseer  who  for  a 
considerable  time  is  disabled  from  attending  to  his  duties,  and  when 
not  disabled  so  performs  them  that  the  plantation  is  in  an  uproar,  and 
planting  in  danger  of  stoppage. 
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The  plaintiff  had  earned  $50()  for  the  five  months  he  served,  the  dis- 
charge being  on  July  Ist.  The  defendants  made  a  very  nice  calculatioD 
of  the  time  he  missed,  from  sickness,  aud  they  docked  him  accordingly. 
Their  account  against  him  for  money  paid,  and  merchandise,  etc.,  ftu-- 
iiished  him,  amounted  to  .f  35()  66,  which  he,  as  a  witness,  admitted  wa8 
coiTect,  and  they  so  figured  his  lost  time  as  to  make  it  exactly  fit  the 
difference  between  that  sum  and  $5(X). 

It  is  as  unusual  to  dock  an  overseer  for  lost  time  from  sickness  a«  it 
is  to  employ  him  for  a  month  only.  There  was  no  stipulation  to  that 
effect.  Sickness  may  be,  and  has  been  held  to  be,  sufficient  cause  for 
discharge,  but  until  the  overseer  is  discharged,  his  wages  continue 
unless  the  contrary  is  stipulated.  He  should  have  judgment  for  the 
residue  of  his  wages. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  is  set 
aside,  and  the  judgment  of  the  lower  court  is  amended  by  inserting 
therein  the  sum  of  one  hundred  and  forty-three  dollars  and  thirty -four 
cents  in  the  stead  and  place  of  the  sum  therein  recited,  and  a*  thus 
amended  that  it  is  aftinned,  the  plaintiff  paying  the  costs  of  appeal. 


No.  9()34. 
The  State  of  Louisiana  vjii.  Walter  Jones. 

It  IB  undoDbtedly  correct,  ba  a  rule,  that  an  erroneous  instruction  or  chaise  to  the  jory  can 
not  be  corrected  simply  by  another  instruction  or  charge  which  states  the  law  accurately; 
but  the  rule  does  not  obtain  where  the  erroneous  inHlruction  is  expressly  admitted  to 
be  such  and  is  formally  withdrawn  from  the  jury  by  the  trial  judge,  who,  in  doing  so. 
fdves  the  law  correctly,  as  should  have  been  done  at  first. 

A    PPEAL   from    the   Sixth    District   Coui-t,   Parish   of  Morehouse. 
^  JL     Brigham,  J. 

J,  C,  Egan,  Attorney  General,  for  the  State,  Appellee. 
Todd  &  Todd  for  Defendant  and  Appelhmt. 


The  opinion  of  the  Coui't  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  a  sentence  of  ten 
years  at  hard  labor  on  a  conviction  for  shooting  ^dth  intent  to  kill. 

The  record  contains  a  bill  of  exceptions  and  a  motion  in  ai-rest.  The 
bill  is  taken  to  the  following  charge  of  the  judge  to  the  jury: 

*'  I  will  not  give  you  this  section  (794,  R.  S.)  in  charge,  as  it  api>eare 
that  this  man's  eye  was  shot  out  (referring  to  the  party  accused, 
charged  with  shooting)  and  this  section  is  not  applicable.^' 
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The  following  explanation  forms  a  part  of  the  bill : 

** After  giving  further  charges  to  the  jury,  and  when  charging  the 
jnrj  as  to  the  different  verdicts  they  might  render,  the  court  remarked 
that,  on  reflection,  it  was  right  and  proper  to  give  that  article  (794)  in 
charge,  as  the  jur>'  might  find  that  if  the  party  was  shot  that  they 
iiii^A^  or  might  not  find  that  th^  wound  inflicted  was  mayhem,  or  h'ss 
thau  iiiayfiem,  and  gave  tlie  duirge  as  to  the  law  in  such  cases.  After 
the  jury  had  left  the  jury-box  and  were  proceeding  to  the  juiy-room, 
the  counsel  for  the  accused  excei)ted  to  the  remark  of  the  court,  sub- 
litaDtially  stated  in  the  bill. 

'*At  this  point  the  court  ordered  the  jury  to  retura  to  the  jury-box, 
which  they  did  before  they  had  gotten  to  the  jurj^-room,  and  thereupon 
the  court  charged  the  jury  that,  if  in  charging  in  regard  to  section  794, 
or  at  any  other  time,  the  court  had  remarked  that  the  eye  of  the  party 
shot  was  put  out,  that  it  was  improper  and  inadvertently  done,  and 
fihould  not  and  must  not  influence  them  in  the  trial  of  the  case ;  and 
the  court  retracted  all  that  might  have  been  thus  inadvertently  said, 
and  8i>ecially  charged  that  they  were  the  sole  judges  of  the  evidence  on 
that  point,  as  of  all  other  evidence  in  the  case,  and  the  judge  was  pre- 
cluded from  reciting  any  part  of  the  evidence  in  the  case  and  did  not 
intend  to  recite  any  fa^'t  as  proved.  That  they  heard  all  the  evidence 
on  that  subject  from  the  party  shot,  as  to  the  loss  of  his  eyesight,  and 
WW  the  wounded  man  and  the  condition  of  his  eye  for  themselves, 
when  he  testified." 

It  is  undoubtedly  true,  as  a  rule,  that  an  erroneous  instruction  can- 
not he  corrected  simply  by  another  instruction  wliich  states  the  law 
accurately,  but  the  rule  do<*s  not  obtjiin  where  the  erroneous  instruc- 
tion is  expressly  admitted  to  be  such  and  is  formally  withdrawn  fi'om 
the  jurj-  by  the  trial  judge.     Waterman  Cr.  Dig.  pp.  379,  624. 

In  the  pi-esent  instance  the  judge  took  pains  explicitly  to  inform  the 
jury  that  the  remark  complained  of  had  trenched  on  tlie  facts  and  was 
an  improper  one,  inadvertently  made,  and  that  it  should  have  no 
weight  with  them. 

In  presence  of  such  full  and  complete,  candid  and  laudable  retraction 
hy  the  judge,  and  of  his  subsequent  fair  and  liberal  charge  to  the  jury 
touching  their  control  over  the  facts  and  the  law,  as  above  reproduced, 
it  is  impossible  to  conjecture  with  any  plausibility  how  the  jury  can  be 
j^id  to  have  been  injuriously  influenced  and  the  accused  seriously 
prejudiced. 

The  moti<m  in  arrest  has  no  merit.  It  is  substantially  identical  with 
a  similar  one  made  by  the  same  counsel  in  the  case  of  the  State  vs. 
Chandler.     For  the  reasons  there  assigned,  it  was  properly  denied. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


206  SUPREME  COURT  OF  LOUISIANA. 


State  V8.  Me<Tee. 


•  No.  9045. 

ThK    StATK   of    LoriSlANA    V\s.    ,J(IK    M('(iEE. 

A.  Jnror  who,  apoii  hiB  ooir  dire,  said  he  had  formed  a  fixed  dolibenite  opinion,  but  on  furthe>r 
interrogation  admitted  that  he  should  ho  jpiided  solely  by  the  testimony  on  the  trial  and 
the  law  Mi  applied  thereto,  and  who  had  not  talked  with  any  of  the  witneaaes,  and  hud 
no  biaR  or  prejndice.  is  a  jrood  Jnror. 

The  fact  that  one  of  the  jcraud  Jnrors  who  fonnd  the  bill  is  an  iinnHtnralizfMi  alien,  cannot 
bo  taken  advantn^o  of  in  a  motion  for  arrent  Thin  personal  disquiiliflcmtion  of  a  grand 
Juror  may  be  pleaded  in  abatement,  and  whatever  i»  pleadable  in  abatement  is  waived 
by  a  plea  in  bar. 

Non-roHidence  of  a  petit  Juror  in  the  parish  whei-e  the  trtal  Ik  had  for  twelve  months  imm**- 
diately  preceding  the  trial  cannot  be  the  subject  of  amotion  in  arrest. 

A  Judge  can  and  onght  to  interpot*e  when  a  nseless  and  irrelevant  examination  of  a  witneas 
is  going  on,  and  prevent  the  waste  of  time  and  distraction  of  the  attention  of  the  Jury. 

TonfctsMions  made  voluntarily,  and  without  the  exeniise  of  any  intiuence  to  extract  them, 
are  admissible.    State  vs.  Parks.  2)  A.  2.51.  overniled. 

PPEAL    from    the    Tenth    Distriet   Court.   PanKh    of   Red  River. 
Logan,  J. 


A 


./.  C.  Egnn^  Attorney  (ieneral,  for  the  State,  Ap]M»llee. 
J.  H.  PierHon  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendant  was  convicted  of  murder  and  whp 
Rentenced  to  be  handed. 

1.  Sol.  Bell  and  J.  J.  Pat  ton  were  ohallenjfed  for  cause  as  jurors, 
the  objection  being  that  they  had  fonned  fixed  and  deliberate  opinions 
of  the  guilt  of  the  accused.  The  challenge  having  been  disallowed, 
the  prisoner  excepted. 

Bell  having  stated  on  his  voir  dire  that  he  had  fonned  a  fixed  delib- 
erate opinion,  and  that  it  would  take  strong  evidence  to  remove  it, 
was  thus  inteiTogated  by  the  judge : 

Q.  Do  you  mean  that  your  oi)ini<m  is  S4)  fixed  and  deliberate  that 
your  mind  would  riot  yield  to  the  law  and  the  evidence  ? 

A.     No;  my  opinion  would  .neld  to  the  law  and  the  evidence. 

Q.  Have  you  any  prejudice  or  bias  in  favor  of  or  against  the  ac- 
cused, or  have  you  talked  to  any  of  the  witnesses  ? 

A.  No;  I  have  no  bias  or  prejudice,  nor  have  T  talked  to  any  of 
the  witnesses.     T  have  heard  only  rumors. 

Q.  Can  you  and  will  you  do  justice  to  the  State  and  to  the  accused, 
if  selected  as  a  juror  ? 

A.     Yea;  1  can  and  will  do  justice  to  the  State  and  the  accused. 
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Patton,  having  made  the  same  declaration  touching  a  tixed  and  de- 
liberate opinion,  was  interrogated  in  like  manner  by  the  judge,  and 
answered  that  hin  opinion  was  very  strong,  and  it  would  take  "pretty 
s5tiff^  evidence  t^  change  it — that  he  had  learned  nothing  of  the  case 
except  from  runioi-s,  and  had  not  talked  with  any  of  the  witnesses, 
and  although  it  would  t4ike  strong  evidence  to  remove  his  opinion,  yet 
if  selected  as  a  juror  he  could  and  would  render  a  verdict  in  accord- 
ance with  the  law  and  the  evidence.  And  again  ;  "certainly,  if  sworn 
on  the  case  as  a  juror,  I  would  be  guided  entirely  by  the  law  and  the 
evidence,  and  not  by  any  opinion  I  may  now  have." 

The  judge  ruled  rightly.  If  jurors,  frankly  avowing  the  formation 
of  an  opinion  which  they  mis-call  "fixed,"  <'an  be  rejected  when  they 
asseverate  th«4r  ability  and  their  willingness  to  disregard  that  opinion, 
and  to  be  guided  solely  by  the  testimony  upon  the  trial  and  the  law  as 
applied  thereto,  the  difficulty  usually  attendant  upon  obtaining  a  jury 
when  a  startling  crime  has  been  committed  will  become  an  impossi- 
bility, and  the  worst  nml« -factors  will  go  unwhipt  of  justice.  If  there 
i>«  any  expression  in  Ricks'  case,  '12  A.  1()98,  countenancing  the  doctrine 
that  a  deliberate  opinion  once  formed  is  good  cause  for  challenge,  not- 
withstanding the  proffered  juror  shall  avow  himself  free  from  bias  and 
open  to  receive  other  impressions,  it  has  been  modified  by  the  later 
rases  of  State  vs.  Desmouchel,  J12  A.  1241,  and  State  vs.  Homsby,  3^1 
A.  1110. 

2.  One  of  the  grounds  of  tlie  motion  for  a  new  trial  is  that  Philip 
<Toldiuan,  one  of  tlie  grand  jurors  who  found  the  bill,  is  not  a  citizen  of 
this  State  and  is  an  unnaturalized  foreigner,  and,  therefore,  was  not  a 
competent  juror. 

The  question  hei*e  is,  Arhether  that  incompeteiucy  can  avail  the  de- 
ten  dant  when  he  defers  action  upon  it  until  after  conviction,  and  in  a 
motion  for  a  new  trial.  It  has  been  held  in  State  vs.  Parks,  21  A.  251, 
that  the  accused  may  raise  the  objection  after  verdict,  but  we  think 
incorrectly.  The  ruling  is  oppos*»d  by  both  English  and  Amc^rican  au- 
thority. 

A  disqualification  of  a  grand  juror  may  be  taken  advantage  of  by 
an  accused  party  by  a  motion  to  quash,  or  by  n  plea  in  abatement,  but 
either  must  be  made  before  he  has  pleaded  to  the  indictment.  The  uni- 
versal rule  is  that  Avhenever  and  however  it  is  permitted  to  the  accused 
to  avail  himst4f  of  such  disqualification,  he  is  peremptorily  shut  off 
from  it  when  he  waits  till  conviction,  and  prefers  it  for  the  first  time  in 
a  motion  tor  arrest.     Courts  refuse  to  hear  objections  to  persons  corn- 
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posing  the  grand  jury  aft«r  the  case  has  been  tried  by  the  petit  jury. 
Whatever  is  pleadable  in  abatement  is  waived  by  a  plea  in  bar.  1 
Bishop  Crim.  I-.aw  $  997. 

Tt  was  questionable  whether  a  defendant  could  take  advantage  of  tlie 
incompetency  of  a  grand  juror  at  any  time  or  in  any  way  aiter  hill 
found.  In  Massachusetts  it  was  held  that  objections  to  the  pei*sonal 
qualifications  of  a  gi*and  juror  cannot  affect  any  indictinentn**  found  by 
them  aft-er  they  have  been  received  by  the  court  md  filed.  Com.  vs. 
Smith,  9  Mass.  107,  though  this  was  doubted  in  a  subsequent  csise  but 
not  overruled.  Com.  vs.  Parker,  'Z  Pick.  503.  In  New  York  it  is  too 
late  for  the  defendant  to  raise  the  objection  of  informality  in  the  or- 
ganization of  the  grand  jury,  after  issue  joined  by  a  plea  of  not  guilty, 
and  a  petit  jury  has  been  impanelled,  and  the  State  has  closed  its  case. 
People  vs.  (4riftin,  2  Barbour,  427,  and  in  Alabama  the  court  lield  that 
the  defendant  could  not  except  to  the  personal  qualifications  of  grand 
jurors,  nor  plea  in  bar  of  an  indictment  that  one  of  the  jurors  who  pre- 
ferred it  was  an  alien,  after  the  indictment  had  been  found,  accepted 
and  filed.  Boyington  vs.  State,  2  l^orter  100.  Though  it  wa«  after- 
wards held  that  the  defendant  was  not  thus  restricted,  but  miglit  plead 
these  matters  in*abatement.  State  vs.  Middlet-on,  5  Porter  484.  MiK8- 
issippi  holds  the  same  doctrine  as  New  York.  Barney  vs.  State,  17 
Smedes  &  Marsh.  6S.  In  Maine,  Tennessee  and  Texas,  the  disqualifi- 
cations of  a  gi'and  juror  must  be'  taken  advantage  of  u^,  a  motion  t^ 
quash  or  i)lea  in  abatement,  and  in  North  Carolina  an  objection  to  a 
grand  juror  comes  too  late  after  a  plea  to  the  felony.  State  vs.  Martin, 
2  Ired.  101,  and  that  is  the  English  rule. 

Some  of  the  American  courts,  it  thus  appears,  relaxed  the  rule  that 
the  organization  of  the  grand  jury  cannot  be  incjuired  into  after  tlie  hill 
has  been  filed,  but  nowhere  is  the  defendant  permitted  to  wait  until 
conviction  and  a  motion  for  arrest,  to  urge  th<*  objection  that  one  of 
the  grand  jurors  who  found  the  bill  is  an  alien,  or  han  other  personal 
disqualification.     1  Wharton  Crim.  Law,  6  472. 

3.  In  the  sam*^  manner  we  dispose  of  another  ground  in  the  motion 
for  arrest,  L  e.,  that  William  Scott,  a  petit  juror,  was  disqualified  by 
want  of  residence  in  the  parish  where  the  case  was  tried  for  twelve 
months  preceding  the  trial. 

The  objection  comes  too  late.        » .        n 

4.  A  bill  was  reserved  to  what  is  said  t^i  be  "an  expression  of  opin- 
ion by  the  judge  as  to  the  force  and  effect  of  evidence,"  made  in  this 
wise. 
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The  defendant's  counsel  was  questioning  a  \y  tness  what  was  said  to 
him  by  the  prisoner  wliile  in  jail,  when  upon  objection  being  made  by 
the  pmseouting  officer  that  the  prisoner  could  not  make  evidence  for 
hiniBelf,  the  counsel  stated  that  the  object  of  the  testimony  was  to  prove 
insanity,  whereupon  the  court  opened  the  door  for  the  admission  of 
everything  that  might  tend  in  that  direction,  a  c'omplaisance  that  the 
district  attorney  seems  not  to  have  objected  to.  The  witness  then  and 
thns  spoke : 

"I  was  at  the  jail  soon  after  the  preliminary  trial,  with  John  Katcliff', 
Joseph' ^^»tclift'  and  iifteen  or  twenty  other  ])erson8.  I  said  to  the  pris- 
oner, *Joe,  how  are  youf  Joe  rejdied,  M  am  pretty  well,  only  1  don't 
get  enough  to  ejit.'  *Joe,  it  is  mighty  hard  that  you  should  suffer  for 
what  another  man  has  done/  And  Joe  replied,  'Yes,  it  is.'  Moe,  did 
yon  make  any  confession  since  you  have  been  in  jail  V  And  Joe,  the 
prisoner,  replied,  *  I  have  not.' " 

A  sei'ond  witness  had  repeated  this,  and  a  third  was  about  to  follow- 
in  the  same  line,  when  the  judge  interposed,  saying  to  the  prisoner's 
connsel,  "  I  think  you  are  abusing  the  rule.  The  w  itness  can  only 
testify  as  to  the  act*  going  to  show  insanity."  That  is  the  expression 
of  opinion  on  the  force  and  effect  of  evidence  which  provoked  the  bill. 

We  scarcely  knov  ^how^  to  treat  it  seriously.  Tlie  only  wonder  is 
that  the  jud>..*^ad  not  inte'T»osed  sooner,  and  put  a  stop  to  the  balder- 
dash more  vigorously.  He  should  not  have  permitted  its  introduction 
at  all.  It  was  calculated  to  distract  the  attention  of  the  jury,  had  no 
relevancy  or  bearing  upon  the  question  of  insanity,  and  the  time  of  the 
conrt  was  wasted  in  listening  to  it. 

5  and  6.  These  two  bills  are  to  the  admission  of  the  ccmfessions  of 
the  prisoner.  These  confessions  are  his  answer  to  a  (juestion  of  a 
deputy  sheriff—"  why  did  you  let  the  old  cook-woman  see  you  ?  "  "  1 
did  not  think  she  saw  me : "  and  to  a  remark  of  the  sheriff'  to  him — 
"Maytield  has  gone  back  on  you,"  this  Mayfield  being  a  witness  by 
whom  the  prisoner  expected  to  prove  an  alibi,  *^your  case  looks 
gloomy." 

This  is  all  the  information  the  bills  give  us,  and  they  are  drawn  at  great 
length.  It  is  needV  ^o  say  the  matter  is  unimpoi*tant,  but  if  a  con- 
fession of  guilt  *  )iioWt  I,  w^'nch  tiie  bills  give  no  account  of,  it  was 
made  voluntarily,  and  without  the  exercise  of  any  influence  to  extract 
it,  and  was  admissible.     State  vs.  Hartley,  34  A.  147. 

Judgment  affirmed. 

14 
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g  foe'  .  No.  9085. 

'  36    2101 

110  74i|      The  State  ex  rel.  Mollie  Johnson  vs.  W.  T.  Houston,  Judge  op 

Civil  District  Court,  etc. 

A  inandamus  lies  to  qompel  the  grunting  of  a  suspensive  appeal  from  a  judgment  ordering 

the  ejectment  of  a  person  and  property  from  premises  which  such  person  claims  She 
'  right  to  occupy  under  a  written  lease,  where  the  application  for  the  appeal  is  seasonable 

and  accompanied  by  a  proper  bond,  and  the  execution  of  the  judgment  would  inflict 

irreparable  iigury,  exceeding  one  thousand  dollars. 
The  right  of  appeal  is  a  constitutional  one  and  cannot  be  abridged,  whatever  the  effects  maj 

be  which  the  enforcement  of  the  same  may  occasion. 
Ejectment  judgfhents  are  not  among  those  enumerated  by  law,  in  which  a  suspensive  appeal 

does  not  He. 

A    PPLICATION  for  Mandamus. 


Jos,  P.  HomoT  and  F,  W,  Baker  for  the  Relatrix. 
Respondent  in  propria  persona. 


The  opinion  of  the  Court  was  delivered  by 

Bermudbz,  C.  J.  This  is  an  application  for  a  mandamus  to  compel 
the  district  judge  to  grant  a  suspensive  appeal  from  a  judgment  ren- 
dered by  him,  commanding  the  sheriff  to  eject  summarily  the  relatrix 
and  remove  her  household  effects  from  <*ertain  premises,  which  she 
claimed  to  hold  and  occupy  as  lessee. 

The  complaint  is,  that  the  possession  of  said  premises  being  worth  to 
relatrix  more  than  two  thousand  dollars^  that  her  application  for  a  sus- 
pensive appeal  and  tender  of  a  bond  for  a  sufficient  amount  having 
been  made  within  the  delay  fixed  by  law;  that  the  execution  of  the 
judgment  being  of  a  character  to  inflict  on  her  an  irreparable  injury; 
that  the  proceedings  in  which  said  judgment  was  rendered  having  been 
canied  on  ex  parte  ;  that  the  district  judge  having  refused  to  grant  her 
a  suspensive  apx>eal  and  being  willing  to  allow  a  devolutive  appeal 
onlj^,  she  is  entitled  to  the  relief  which  she  seeks  in  this  Court. 

The  district  judge  has  made  an  elaborate  return,  the  object  of  which 
is  to  establish  the  correctness  of  the  judgment  sought  to  be  suspensively 
appealed  from. 

It  is  uimecessary  to  enumerate  the  different  reasons  thus  assigned  in 
justification  of  the  decree  complained  of. 

It  may  be  that  the  judgment  was  correctly  rendered  and  that  on 
appeal  it  will  be  affirmed;  but  that  is  not  the  question  now  to  be 
determined. 
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The  relatrix  complains  that  a  judgment  has  been  rendered  against 
her,  which,  if  executed,  will  work  irreparable  injury,  and  that  she  is 
entitled  to  a  suspensive  appeal  from  the  same,  having  seasonably  ten- 
dered an  application  and  a  bond  for  such  appeal. 

It  is  true  that  there  are  some  judgments  which  become  executory  as 
soon  as  rendered,  but  they  are  specified  by  law.  Those  not  included 
mast  be  deemed  as  intentionally  omitted  by  the  law-giver. 

It  does  not  appear  that  the  judgment  sought  to  be  suspensively 
appealed  from  belongs  to  the  excepted  class. 

The  right  of  appeal  is  a  constitutional  one  and  cannot  be  abiidged, 
whatever  the  effects  may  be,  which  the  granting  or  enforcement  of  the 
same  may  provisionally  occasion. 

Under  the  showing  made,  the  relatrix  is  entitled  to  the  remedy 
invoked. 

It  is,  therefore,  ordered  and  decreed  that  the  alternative  writ  of  man- 
damus herein  issued,  and  the  restraining  order  previously  made,  become 
peremptory  and  that  accordingly  the  district  judge,  respondent  herein, 
do  grant  the  relatrix  a  suspensive  appeal  from  the  judgment  mentioned 
in  the  petition  and  complained  of,  on  her  giving  bond  and  security  for 
such  an  amount  as  the  law  justifies,  returnable  to  this  Court  according 
to  law. 


No.  9076. 

136     21ll 
iSuOCESSION   OF  J.   B.   PlOTON.  |125      661[ 

In  the  ftbflence  of  anfiicieiit  pro«f  to  repel  the  preBnmption  of  the  gratuity  of  services  ren- 
dered in  the  execution  of  a  mandate,  oonrts  are  powerless  to  allow  remnneration  for 
such. 

Specially  wiU  the  same  he  denied  where  snrronndlng  cireiunstances  fortify  that  presumption . 

A  PPE AL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
tx.    Goode,  J. 

J.  B.  Winder  for  Opponents  and*  Appellants. 
L.  F.  Suthon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  rejecting  an 
opposed  item  of  an  account  presented  by  executors. 

The  opposition  comes  from  the  heirs  of  the  deceased  who  contend 
that  the  sum  of  $1708  53,  for  which  one  Calder  was  recognized  as  a 
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creditor  mid,  as  sucli,  placed  on  tlie  tableau,  is  not  due  and  that  said 
Ualder  is  rather  indebted  t^)  the  Ruccession. 

It  is  claimed  that  the  amount  is  due  Calder  for  services  rendered  hy 
him  to  the  deceased,  as  the  agent  of  a  steamboat  at  the  time  owned  hv 
him. 

The  oi^ly  testimony  adduced  to  rebut  the  legal  presumption  of  gi*a- 
tuity  of  the  services  said  to  have  been  rendered,  is  that  of  Calder, 
himself.  The  claim  is  for  services  of  the  nature  stated,  lasting  three 
;    ars,  during  Hoton's  life  time,  and  is  presented  after  liis  death,  by 

alder,  who,  fnmi  the  papers  of  the  deceased,  api)earing  to  be  in  h\» 
debt  for  .f  H91  47,  was  called  upon  for  an  account.  In  the  statement 
made  in  response,  Calder  admits  having  in  his  possession  that  amount 
but  credits  his  account  with  that  much,  striking  a  balance  of  .^1708  .V} 
as  due  on  his  claim  of  $2r>(K),  which  was  admitted  by  the  execut4)rs. 

In  his  reasons  for  judgment  the  district  judge  says: 

**  Mr.  Calder  was  a  commission  merchant,  doing  business  in  New 
Orleans,  and  largely  engaged  in  purchasing  plantation  supplies  and 
selling  sugar  and  molasses.  Mr.  Ploton  was  a  money-lender,  in  the 
Hansh  of  Terrebonne.  He  advanced  large  sums  of  money,  which  were 
used  in  making  crops  of  sugar  and  molasses,  and  at  the  end  of  the  har- 
vest, these  crops  were  turned  over  to  Mr.  Ploton,  who  had  consigned 
them  to  (^alder  for  sale.  Hy  throwing  all  the  business  into  the  hands 
of  Mr.  (^alder,  thereby  enabling  him  to  realize  a  considerable  sum  in 
commission,  on  purchases  and  sales,  without  the  necessity  of  making 
any  advances,  Mr.  Ploton  did  a  favor  to  Mr.  Calder  which  entitled 
him  to  expect  some  return. 

**  It  is  true  that  the  business  of  superintending  the  operations  of  a 
steamboat  is  att^^nded  witli  much  inconvenience,  but  there  is  not  sutti- 
cieut  proof  to  justify  the  court  in  allowing  any  compensation/"' 

An  examination  of  the  record  enables  us  to  concur  in  those  views. 

The  ai)pellant  claims,  however,  that  the  judgment  should  have  V  hh 
one  of  mm  fmit,  at  best. 

The  issues  were  regularly  nuule  and  proof  was  adduced  both  to  sup- 
l»ort  and  to  overthrow  the  claims  and  the  controversy  is  at  an  end.  It 
is  a  matter  of  expediency  and  urgency  that  claims  against  successions 
under  administration  and  which  are  entitled  to  a  summary  trial  and 
determination,  should  be  detinitely  disposed  of,  when  presented  in 
the  shape  of  oppositions,  otlierwise  successions  might  never  be  finall\ 
settled  and  wound  up. 

We  tind  no  error  in  the  judgment  appealed  from,  which  is  attinned, 
with  costs. 
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No.  9i;iJ». 
Mak<ts  L.  Spencer  vs.  Mrs.  Sarah  Ci  llom. 

Id  an  agi«emeot  between  a  sugar  planter  and  another  pai'ty  for  the  cultivation  of  a  crop  on 
joinl  account,  the  planter  is  not  reaponeible  in  damages,  for  injni  y  done  to  bis  cu-afl80- 
ciate'a  c»ne  by  an  unexpected  freeze,  or  for  delay  in  saving  the  crop,  wlien  iinpe<le4l  in 
his  operations  by  incessant  rains  and  bad  roads. 

In  s  settlement  of  acconntn  between  sQch  parties  the  court  cannot  reject  the  itemized  ac- 
count of  one  of  the  parties  on  the  gi'onnd  that  the  charges  are  excessive,  and  consider 
expert  testimony  for  the  pnrpose  of  -ascertaining  the  quantum  meruit  The  items  of  the 
account  must  be  scrutinized  under  the  evidence,  and  rejedted  or  allowed  under  the  pre- 
ponderance of  evidence. 

APPEAL  from  the  Twelfth   District .  Court,    Parish   of  Avoyelles. 
Barbin,  J. 


Thorpe,  Petennnn  <£'  Thorpe  for  Plaintiff  aud  Appellee. 
CuUom  &  Coco  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Puch£,  J  This  is  an  action  sounding  in  damages  for  alleged  viola- 
tions of  a  contract,  and  foi*  the  payment  of  a  store  account. 

The  litigation  grows  out  of  the  following  facts : 

The  defendant,  who  is  a  sugar  planter,  agreed  to  cultivate  on  joint 
account  with  plaintiff,  a  crop  of  sugar-cane  on  a  portion  of  her  lands; 
she  was  to  furnish  the  land  together  with  a  certain  quantity  of  stubble 
cane  then  in  the  ground,  and  he  was  to  cultivate  the  w^hole  at  his  ex- 
olusive  cost  and  expense.  All  the  expenses  of  cutting  down,  hauling 
and  grinding  the  cane  were  to  be  met  in  equal  shares  by  'hem,  and  the 
sugar  and  the  molasses  were  to  be  divided  in  kind,  in  the  same  pro- 
portions between  them.  Sixty  acres  of  land  thus  cultivated  realized 
eighty  hogsheads  of  sugar  and  about  one  hundred  and  twenty  barrels  of 
mols^ses. 

Plaintiff's  claim  for  damages  rests  on  two  grounds : 

1.  rnskilful  cutting  down  of  his  cane  during  a  heavy  freeze,  during 
which  it  wa«  allowed  to  lay  too  long  in  the  field,  in  <'onse<iuence  of 
which  it  decreased  in  yield  to  his  loss,  which  he  estimates  at  -i^SOO. 

2.  The  unlawful  detention  by  the  defendant  of  six  hogsheads  of  his 
share  of  the  sugar,  which  he  had  promised  to  ship  at  a  given  time  to 
his  merchant,  for  falling  in  which  his  credit  was  destroyed  to  his  great 
injury,  which  he  sets  up  at  .$31KK). 

The  defense  was  a  general  denial,  coupled  with  a  demand  in  recon- 
vention for  exjienses  incurred  in  grii  ding  the  cane,  and  for  his  share 
of  which  plaintiff  had  not  yet  settled. 
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The  district  judge  rejected  the  entire  claim  for  damages,  and  on  the 
settlement  of  the  accounts  between  the  parties,  allowed  the  sum  of 
$110  88  to  plaintiff,  and  he  rejected  the  whole  of  defendant's  recon- 
ventional  demand.  She  appeals,  and  plaintiff  prays  for  an  increase  of 
the  judgment  in  his  favor,  laying  great  stress  on  his  claim  for  damages. 
On  the  first  element  of  damages  which  he  claims,  the  record  shows 
tliat  the  winter  of  1882  and  1883  was  very  severe  on  sugar  planters, 
who  were  met  by  a  killing  frost  in  the  middle  of  December,  followed 
by  almost  incessant  rains  in  the  latter  part  of  that  month  and  the  first 
days  of  January.  The  cold  snap  necessitated  the  windrowing  of  plain- 
tiff's cane,  part  of  which  was  done  under  his  own  supervision.  The 
defendant  began  cutting  his  cane  for  the  mill  on  December  26,  and 
ended  with  his  crop  on  the  fourteenth  of  January  following.  His  com- 
plaint is  that  too  great  a  quantity  of  his  cane  was  cut  in  advance  of 
the  hauling^  The  evidence  is  overwhelming  to  show  that  the  hauling 
was  impeded  by  the  impassable  condition  of  the  roads,  and  that  de- 
fendant's employees  did  everything  in  their  power  to  save  the  crop,  in 
which  she  had  a  half  interest.  That  part  of  his  claim  is  too  flimsy  to 
justify  a  serious  consideration. 

On  the  other  branch  of  his  claim  for  damages,  the  record  shows  that 
after  the  crop  had  been  manufactured,  and  before  the  parties  had  agreed 
on  a  division  of  their  joint  products,  plaintiff  took  from  the  sugar- 
house,  with  the  consent  of  defendant's  overseer,  thirty-four  hogsheads 
of  sugar  and  seventy-one  barrels  of  molasses.  After  investigation,  it 
was  discovered  that  he  had  inadvertantly  taken  molasses  in  excess  of 
the  share  accruing  to  him,  whereupon  the  defendant  withheld  his 
remaining  six  hogsheads  of  sugar  as  an  offset  to  his  unintentional 
error  and  advantage.  It  appears  that  plaintiff,  who  had  calculated 
to  receive  yet  more  molasses,  had  obtained  credit  from  a  commis- 
sion merchant  in  this  city  on  a  promise  to  ship  to  the  latter  some 
twenty  barrels  of  molasses  and  two  of  his  six  hogsheads  of  sugar. 
His  failure  to  keep  that  promise  injured  him  in  the  opinion  of  his 
creditor  j  to  that  circumstance  he  attributes  his  loss  of  credit  among 
merchants,  to  Ms  injury,  alleged  at  $3000,  all  of  which  he  attributes 
to  defendant's  wrongful  act  in  withholding  his  sugar,  which  she  shipped 
in  her  own  name,  and  for  which  she  accounts  to  him  in  her  reconven- 
tional  demand.  The  mere  statement  of  his  proposition  is  its  best 
refiitation.  The  circumstance  is  an  incident  illustrating  the  conversion 
of  usually  loose  and  confiding  dealings  between  friends  and  neighbors, 
into  bitter  distrust  and  vindictive  exaction  on  final  settlements. 
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We  unreservedly  afSrm  the  entire  rejection  of  the  claim  for  damages, 
which,  as  effects,  have  no  more  connection  with  their  alleged  causes 
than  the  recent  Ohio  floods  had  with  the  present  Egyptian  troubles. 

The  first  difficulty  to  overcome  in  the  adjustment  of  the  accounts,  is 
to  ascertain  the  quantity  of  molasses  produced  by  the  joint  crop  of 
sugar  made  by  the  parties.  Some  of  that  sugar  was  potted  on  the 
the  same  cistern  with  other  sugars  belonging  exclusively  to  the  defend- 
ant. She  contends  that  only  eighty -eight  barrels  were  realized,  and 
that,  therefore,  the  defendant  had  received  some  twenty-five  barrels  in 
excess  ;  and  the  district  judge  finds  a  much  larger  amount  of  products 
in  molasses,  and  that  the  excess  received  by  plaintiff  was  only  five  and 
a-half  barrels,  which  he  values  at  $14  80  each.  We  find  from  the  pre- 
ponderance of  evidence,  that  the  sugar  (eighty  hogsheads)  yielded  one 
barrel  and  a-half  per  hogshead,  and  hence  the  plaintiff  should  account 
for  eleven  barrels,  and  the  price  to  be  charged  him  is  $2()  a  barrel,  un- 
der his  own  admission  of  the  proceeds  of  his  sales. 

The  reconventional  demand  includes  the  cost  of  many  things  fur- 
nished and  paid  for  by  the  defendant,  exclusive  of  the  cost  of  labor, 
which  has  been  settled  and  is,  therefore,  eliminated  from  this  discus- 
sion. 

In  his  written  opinion,  the  judge  d  quo  informs  us  that  defendant's 
charges  for  cord-wood,  use  of  teams,  the  feed  of  laborers  and  many 
other  items  of  expenditure  are  so  excessive  that  he  ignored  or  rejected 
her  entire  account,  and  had  recourse  to  expert  testimony  to  ascertain 
the  probable  cost  of  manufacturing  sugar  per  hogshead.  In  adopting 
that  course  he  committed  two  grievous  eri'ors.  In  the  first  place,  he 
disturbed  and  re- opened  a  settlement  between  the  parties  touching 
the  amount  of  wages  earned  by  the  common  laborers.  Plaintiff  had 
furnished  in  cash  his  share  of  that  expenditure  on  the  production  of 
the  pay-rolls  kept  by  defendant's  overseera,  and  posted  up  by  her  book- 
keeper.    That  settlement  is  final  and  binding. 

In  the  next  place  he  erred  in  rejecting  an  itemized  account  of  al- 
leged expenditures,  suppoi  ted  by  competent  testimony,  in  order  to  es- 
tablish a  quantum  meruit  by  expert  testimony. 

His  refusal  to  entertain  defendant's  account,  because  her  figures 
tended  to  show  that  a  hogshead  of  sugar  would  cost  more  than  it 
would  bring  on  the  market,  is  unsound,  and  is  manifestly  not  founded 
on  the  uniform  experience  of  sugar  planters.  And  besides,  if  defend- 
ant cannot  recover  in  a  joint  venture  her  legitimate  outlay,  the  at- 
tempt to  screen  her  associate  would  double  her  losses,  and  practically 
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(>la«e  her  in  the  attitude  of  an  insurer,  instead  of  a  joint  cultivator 
under  the  contract. 

The  record  shows  that  all  winters  like  that  of  1882  are  gi*eat  scourges 
on  sugar  planters,  who  are  caught  by  the  cold  snap  and  rainy  season, 
and  invariably  entail  exorbitant  expenses  in  the  manufacture  of  their 
sugar,  and  frequently  very  heavy  losses.  Defendant's  misfortune  can- 
not deprive  her  of  her  just  rights  against  her  co-associate  in  the  crop 
and  in  the  disaster. 

We  find  that  tlie  givater  portion  of  defendant's  items  in  her  account 
are  proved ;  and  hence,  after  reiiecting  all  doubtful  items  in  her  claim, 
we  have  concluded  to  state  the  accounts  between  the  parties  as  follows : 

Amounts  Thte  to  Defetidanf  by  Plaintiff. 

To  One  hundred  cords  of  wood  furnished  to  plaintiff ^400  00 

Twenty-eight  cords  by  the  trees,  at  75c 21  00 

One-half  expense  in  use  of  her  teams 212  50 

One-half  salary  of  sugar-boiler 40  00 

One-half  cost  of  oil,  lime,  sulphur,  etc 49  25 

Thirty-three  hogsheads  furnished  him 132  00 

Sixty  molasses  barrels  furnished  him 180  00 

Filling  sixty  barrels  with  molasses 6  00 

Heading  thirty-four  hogsheads  sugar 11  90 

Eleven  barrels  .of  molasses  received  in  excess,  at  $20  a  bbl .  220  00 

One- half  expenses  for  feeding  sixty  laborers 135  00 

Amount  paid  for  windrowiug  cane 75  00 

Total $1482  65 

Amounts  Ihie  to  Plaintiff  by  Defendant, 

To  Six  hogsheads  of  sugar  sold  by  her  at  $70 420  00 

Use  of  his  team 55  00 

Amount  paid  by  him,  windrowiug  cane 75  00 

Amount  of  his  store  account 167  38 

Total $717  38 

Balance  in  favor  of  defendant $765  27 

And  in  that  amount  she  is  entitled  to  recover  judgment. 

The  judgment  appealed  from  is,  therefore,  annulled  and  set  aside. 
It  is  now  ordered  and  decreed  that  plaintiff  recover  nothing  on  his  de- 
maud,  that  defendant  do  have  and  recover  judgment  against  plaintiff 
on  her  recouventional  demand,  in  the  sum  of  $765  27,  with  legal  inter- 
est from  judicial  demand,  and  for  costs  in  both  courts. 
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No.  9067. 
Mrs.  Xanc'v  A.  Scheen  v8.  C.  Chaffe,  Jr.,  Syndic  et.  al. 

Ini»ait  for  separation  of  property  and  ihfl<iolution  of  the  oommuiiity,  bronj^ht  by  the  wife 
a<rain<it  her  husband,  who  han  made  a  Rurrender  under  the  State  insolvent  laws,  and  ac- 
companied by  a  moneyed  demand,  the  syndic  of  the  insol  rent  was  properly  joined  as 
ccMiefendani  in  the  suit . 

The  Avndir.  as  the  representative  ot  the  insolvent's  creditors  in  such  case,  conld  interpose 
soy  defense  that  the  individual  creditors  might  do  by  intervention  in  a  suit  of  the  kind 
vfaere  there  had  been  no  insolvency  proceeding. 

So.  where  the  existence  of  the  wife's  mortgage  was  denied  and  the  want  of  proper  registry 
averred,  the  wife  to  have  her  debt  placed  as  a  mortgage  debt  on  the  bilan  of  the  insol- 
vent husband,  must  prove  her  debt  and  that  the  evidence  of  it  was  pi-operly  inscribed 
in  the  parish  where  the  immovables  were  situated,  sought  to  be  affected  by  the  mortgage. 

Whfre  a  wife  claims  fh>m  her  husband  moneys,  collected  by  him  on  promissory  notes,  pur- 
porting to  have  b^n  given  her  by  her  father,  the  creditors  of  the  husband  cannot  ques- 
tion the  validity  of  the  gift;  it  is  enough  that  the  husband  received  the  moneys  under 
color  of  the  wife's  rights  and  for  her  and  her  benefit. 

i  Mare  to  record  the  wife's  mortgage  against  her  husband  prior  to  first  of  January,  1870, 
did  not  destroy  the  mortgage,  but  its  effect  against  third  persons  would  only  begin  from 
ihe  date  of  its  snbeeqnent  inscription. 


/ 


\  PPEAL  from   the  Tenth   District  Court,  Parish  of  Red  River. 
A.    Logan,  J. 


J.  F.  Pierson  for  Plaintiff  and  Appellee. 

1  A  creditor  of  the  insolvent,  with  the  right  of  mortgage  upon  the  property  surrendered , 
not  upon  the  schedule,  may  sue  the  syndic  to  be  placed  upon  the  schedule  with  his  debt 
and  mortgage.     Revised  St-atutes.  sec.  1811 ;   1  L.  172. 

i  The  syndic  cannot  plead  want  of  registry  of  the  mortgage  in  such  a  case,  because  it  is 
only  upon  a  tableau  of  distribution  that  the  validity,  rank  and  effect  of  mortgages  and 
privileges  can  be  finally  settled,  and  that  among  the  creditors  themselves  14  L.  350 ; 
SA.451:  4A.195:  14  A.  281 ;  9  K.  47  :  9  L.  393;  2  R.  346;  13  A.  775;  1  A.  38;  1  R.  275; 
19  L.  278. 

3.  PritBUi  /aei€  evidence  of  the  .correctness  of  the  debt  of  the  creditor  is  sufficient  to  entitle 
the  creditor  to  be  placed  upon  the  schedule  or  bilan.    9  L.  396. 

4.  In  a  suit  by  the  wife  against  the  husband  or  his  syndic  for  the  proceeds  of  property 
reeeived  by  the  hnaband,  in  trust  for  the  wife,  and  used  and  disposed  of  by  him  for  bis 
benefit,  neither  the  husband  nor  his  creditors  can  be  heard  to  invalidate  the  wife's  .title 
to  such  property.    23  A.  487;  3  A.  610 ;  2  L.  4 :    17  A.  324. 

V  Mortgage  or  privileged  creditors  have  a  right  to  require  sale  for  cash  of  snflBcienoy  of  the 
Biortgaged  or  prirUeged  property  to  satisfy  their  debts.    Revised  Stotntes,  sec.  1800. 

M,  8,  Jones  and  Alexander  <&  BUinehard  for  Defendant  and  Appellant. 

1.  The  wife's  mortgage  or  privilege  to  secure  her  paraphernalia  has  effect,  under  the  Con- 
•titation  of  1868  and  Act  95  of  1869,  against  third  persons  only  in  the  parish  where  it 
may  be  recorded.    Act  95  of  1869,  page  114,  sec.  1 ;  Constitution  of  1868,  art.  123 

1  Donations  inter  vivo«  of  immovables  and  incorporeal  things  must  be  by  authentic  act : 
and  where  snch  donations  constitute  the  cause  and  consideration  of  an  alleged  indebted- 
ness on  the  part  of  the  hnsband  to  the  wife,  and  the  fact  of  the  giving,  which  constituted 
the  debt,  is  d«iied.  they  most  be  proved  by  authentic  evidence,  and  parol  is  not  admls- 
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Bible  to  prove  same.    G.  C.  1536,  1538;  33  A.  97,  358,  398;   15  A.  585;  13  M.  649;  3  A.  610; 
83  A.  342. 

3.  Article  1541,  CiTil  Code,  merely  dispeDsee  with  the  authentic  act  of  aeceptanee,  on  the  pert 
of  the  donee,  required  in  the  preceding  article,  1540.  It  does  not  dispense  with  the  au- 
thentic act  of  donation,  but,  on  the  contrary,  pre-supposes  such  an  act.  .  C.  C.  1540-41. 

4.  Items  of  indebtedness,  in  excess  of  fire  hundred  dollars,  must  be  proved  by  one  witness 
and  corroborating  circumstances.    C.  C.  SS77. 

5.  The  fruits  of  real  esteto  follow  the  ownership. 

6.  Endorsement  transfers  a  note  for  value  received ;  and,  having  been  proved,  ft  precludes 
the  hypothesis  of  a  donation  inter  vivoi,  which  must  be  proved  by  anthentio  evidenoe. 

7.  By  operation  of  Article  123,  Constitution  of  1868,  and  Act  95  of  1869,  a  tacit  mortgage,  in 
existence  prior  to  January,  1870,  and  not  recorded  by  that  date,  is  absolutely  destroyed 
as  to  third  persons  and  can  never  be  revived.  82  A.  278;  34  A.  35:  36  A.  634-564: 
33  A.  186. 

Ba/yne  dt  DenSgre  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  sues  her  husband,  J.  H.  Scheen,  for  a  sepa- 
ration of  property,  and  the  husband,  before  the  institution  of  the  suit 
haying  made  a  surrender  of  his  property  under  the  insolvent  laws  of 
the  State,  she  joins  his  syndic  as  co-defendant  in  the  action  and  asks 
judgment  against  him  for  a  large  amount  on  account  of  her  parapher- 
nal funds,  alleged  to  have  been  used  by  her  husband,  and  also,  for  a 
recognition  of  her  legal  mortgage  and  to  have  her  claim  thus  established, 
placed  upon  the  schedule  of  his  debts. 

From  a  judgment  in  accordance  with  the  prayer  of  her  petition  and 
recognizing  the  plaintiff  as  a  mortgage  creditor  of  her  husband's  insol- 
vent estate,  for  $29,321  83,  the  syndic  has  appealed. 

In  the  court  below,  the  husband  made  default,  but  the  s^oidic  put  at 
issue  the  debt  and  mortgage  claimed  and  specially  averred,  (quoting) 
'^  that  if  plaintiff  ever  had  a  legal  mortgage  the  same  had  no  existence 
or  effect  for  want  of  a  due  and  seasonable  registry." 

There  is  no  controversy  in  this  Court,  over  the  judgment,  so  far  as  it 
decrees  a  separation  of  property  and  a  dissolution  of  the  conininnity 
between  the  spouses. 

The  moneyed  demands  of  plaintiff,  against  her  husband,  are  set  forth 
in  the  petition  as  resulting  from  his  receiving  and  spending  the  pro- 
ceeds of  several  lots  of  cotton,  given  her  by  her  father,  and  collectiiig 
the  price  of  several  tracts  of  land  sold  by  her  father  to  divers  persons, 
and  which  prices — in  the  cash  and  rates  representing  the  same — ^had 
also  been  donated  to  plaintiff  by  her  father. 

The  several  items  making  up  this  account  are  supported  by  plaintiff's 
own  testimony,  that  of  her  father  and  mother,  and,  in  some  instances, 
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corroboTated  by  the  parties  piirchasiug  the  lands  mentioned,  and,  to 
some  extent,  by  other  witnesses. 

The  greater  part  of  the  indebtedness  claimed  grows  out  of  the  hns- 
band  collecting  and  using  the  moneys  realized  on  the  promissory  notes 
taken  in  the  sales  of  the  lands,  and  alleged,  as  stated,  to  have  been 
donated  to  the  plaintiff. 

This  portion  of  plaintiff's  demand  is  strenuously  resisted  by  the 
syndic,  on  the  ground  that  the  donation  of  the  promissory  notes — ^being 
alleged  incorporeal  rights — ^was  invalid,  because  not  made  in  writing, 
nor  in  the  manner  prescribed  by  law,  and  that  plaintiff's  title  to  them 
ndAj  therefore,  incomplete,  and  the  funds  realized  from  their  collection 
did  not,  in  consequence,  belong  to  her  and  gave  rise  to  no  valid  claim, 
on  her  part,  against  her  husband. 

We  cannot  accede  to  this  proposition.  The  validity  of  these  dona- 
taona  is  not  questioned  by  the  donor,  nor  his  heirs,  nor  his  creditors, 
and  we  cannot  perceive  any  right  in  the  creditors  of  Scheen  to  raise 
Bach  objection.  It  does  not  concern  them  how,  or  in  what  manner 
the  donations  from  the  father  to  his  daughter  were  made,  and  whether 
they  were  perfect  or  not.  It  is  sufficient  that  the  husband  received  or 
collected  the  funds  in  question,  as  the  agent  of  his  wife,  and  under 
color  of  a  right  claimed  by  her  and  recognized  by  him.  If  he  were  the 
sole  and  real  defendant  in  this  suit  he  could  not  escape  liability  to  his 
wife  by  denying  or  questioning  her  right  to  the  funds  collected  by  him 
for  her.  They  did  not  belong  to  him  in  any  event  and  he  would  not 
\)e  heard  disputing  her  claim  to  them.  The  syndic,  as  the  representa- 
tive of  the  husband,  and  even  as  the  representative  of  his  creditors, 
can  have,  under  these  conditions,  no  greater  right  than  the  husband, 
himself,  would  have. 

This  view  of  the  matter  is  in  exact  accord  with  previous  a^judica- 
tionsof  this  Court  on  this  point.    22A.487^  3A.610;  2A.4;  17A.224. 

Nor  is  the  resulting  liability  of  the  husband  to  the  wife,  affected  by 
the  fact,  dwelt  on  by  the  counsel  for  the  syndic,  that  in  one  instance 
the  husband  sued  on  some  of  the  notes  received  for  his  wife  and 
obtained  judgment  thereon  in  his  own  name  and  took  the  lands  mort- 
gaged to  secure  them  in  settlement  of  the  debt,  with  the  title  in  his  own 
name,  and  subsequently,  sold  the  lauds  and  used  the  money  received 
therefor.  These  changes  in  the  form  or  character  of  the  debts  and 
mode  of  settlement,  did  not  impair  the  obligation  of  the  husband  to 
account  to  the  wife  for  the  full  value  of  the  notes  and  securities  thus 
naed  by  him. 
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The  most  Berious  contest  Ih  in  regard  to  the  legal  mortgage  claimecL. 
Its  existence  is  firnt  denied  for  the  reason  that  the  evidence  of  tlic^ 
mortgage  was  not  inscribed  prior  to  the  first  of  January,  1870 — it  beiii>^ 
contended  that  by  this  omission  the  mortgage  was  absolutely  lost  aiitl 
could  never  be  subsequently  revived  or  reasserted.  Such  is  not  our 
conclusion.  The  omission  to  register  at  that  time  only  deprived  the 
mortgage  of  force  with  respect  to  third  persons,  who,  at  that  date,  had 
privileges  or  moi-tgages  upon  the  property  of  the  husband  theretofore 
affected  by  the  superior  claims  of  the  wife.  So  far  as  relates  to  the 
husband  and  his  property,  the  mortgage  in  favor  of  the  wife,  if  there 
existed  one,  continued  to  exist  without  registry,  and,  if  re<'orded  sub- 
sequently, took  eff'ect  as  t«  third  persons,  from  the  date  of  it«  registry. 

The  evidence  of  plaintiff's  legal  mortgage  against  her  husband  was 
recorded  in  the  parish  of  Red  River,  on  the  30th  of  April,  1879,  and  its 
effect  upon  the  immovables  in  that  parish  surrendered  by  the  insol- 
vent, was  properly  recognized  by  the  judgemnt. 

The  mortgage  was  never  inscribed  in  the  parish  of  Bienville,  where 
a  part  of  the  immovables  of  Scheen,  the  insolvent,  and  embraced  in 
his  surrender,  are  situated ;  at  le^st  there  is  no  evidence  of  such  regis- 
try in  the  record. 

Without  such  evidence,  we  think  the  lower  court  was  in  error  in 
recognizing  and  decreeing  the  existence  of  the  mortgage  in  that  parish. 

The  issue  as  to  the  exist4?nce  and  proper  registry  of  the  wife's  mort- 
gage was,  in  our  opinion,  expressly  and  clearly  raised,  as  is  manifest 
from  the  extracts  made  from  the  answer  of  the  syndic  appearing  above. 
That  the  syndic  had  a  right  to  raise  such  an  issue,  admit-s  of  no  doubt 
in  his  capacity  as  the  representative  both  of  the  husband  and  of  his 
creditors,  and  we  cannot  see  the  force  of  the  cont<nition  of  the  plaintiff's 
counsel,  that  the  mortgage  over  the  entire  property  should  be  recog- 
nized in  this  suit  and  the  question  as  to  its  effect  and  rank  be  deter- 
mined hen^after  by  the  creditors  of  the  insolvent,  inter  sese  in  the 
proceedings  relating  to  the  final  settlement  and  disti'ibution  of  the 
insolvent's  est-ate.  In  connection  with  this  proposition  the  counsel 
suggests  that  n  prima  facie  showing  as  to  the  mortgage  should  suffice 
to  justify  it«  recognition  in  this  suit ;  but,  so  far  as  relat**s  to  his 
immovables  in  the  parish  of  Bienville,  there  is  not  only  the  absence  of 
a  prima  facie  showing  as  to  the  registry  of  the  mortgage  but  a  want  of 
all  evidence  touching  its  existence.  As  to  the  creditors  repi*esented 
by  the  syndic,  it  must  be  borne  in  mind  that  the  record  is  the  mortgage 
and  where  there  is  no  record-  -as  concerns  them — there  is  no  mortgage. 
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We  fail  to  see  anything  in  the  authorities  referred  to  by  the  counsel, 
that  lead  as  to  a  ditterent  conclusion.  The  only  bearing  they  would 
seem  to  have  on  the  (piestion  is  to  suggest  a  doubt  whether  in  an 
action  directed  against  the  syndic  alone,  whether  any  judgment  recog- 
nizing a  mortgage  in  favor  of  one  creditor  could  be  rendered,  at  least, 
one  that  would  bind  the  other  creditors  of  the  insolvent. 

We  think  it  was  incumbent  on  the  plaintiff  to  make  the  same  proof 
of  the  existence  and  registry  of  her  mortgage  against  the  syndic  in  the 
present  suit,  as  she  would  have  been  compelled  to  do  in  such  an  action 
where  there  was  no  insolvency  against  intervening  creditors  who  put 
at  issue  her  claims  as  asserted  in  tl  is  suit. 

The  judgment  in  this  case,  therefore,  so  far  as  it  decrees  a  mortgage 
on  the  immovables  in  Bienville  must  be  corrected,  but,  inasmuch  as  the 
i^unsel  for  plaintiif  asserts,  without  contradi<*tion,  that  the  mortgage 
was  lecorded  in  the  parish  of  Bienville,  and  the  evidence  of  the  fact 
WAB  ouiitted  because,  in  his  opinion,  it  was  not  called  for  by  the  plead- 
ings, and  the  omission  has  been  pressed  for  the  first  time  before  this 
Court ;  while  we  cannot  remand  the  case  on  this  account  we  will  leave 
the  way  open  for  the  proof,  if  it  exists,  to  be  made  hereafter. 

The  amendment  iisked  for  by  the  plaintiif,  ordering  a  sale  of  the 
property  subject  to  the  mortgage,  after  full  consideration,  we  must 
decline  to  allow. 

it  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed  in  every  respect,  save  wherein  it  recognizes 
a  legal  mortgage,  in  favor  of  plaintiff,  on  the  immovables  of  J.  H. 
Scheen,  h»T  husband,  and  embraced  in  his  surrender,  lying  in  the  parish 
of  Bienville,  and  in  said  respect,  it  is  now  ordered,  af^udged  and  de- 
freed  that  the  judgment  be  reversed  and  the  claim  to  a  mortgage  upon 
«iid  immovables  in  said  parish  of  Bienville  be  dismissed  as  of  non-suit, 
defendantj^  to  pay  the  cost«  of  the  lower  court  and  plaintiff  the  costs 
of  appeal. 


No.  8948. 
Gomila  &  Co.  vs.  Adams'  Brothers. 

Tlw»  ttipnlatioD  in  a  contract  of  charter  party  that  the  "  vessel  i8  to  have  a  lien  on  the  cargo 
for  freight,  dead  freight  and  demnrrage,"  is  valid  and  binding  aa  between  the  owners 
and  <>barterer3»,  and  the  foniier  have  a  right  to  require  that  the  cargo  famished  by  the 
latter  dhali  be  subject  to  such  lien.  When  cargo  is  offered  shipped  as  the  property  of 
third  persons,  the  latter  would  not  be  bound  by  such  lien  in  absence  of  their  consent, 
<>xpTem  or  clearly  implied,  to  the  conditions  of  the  charter  party.    The  owners,  there- 
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fore,  bare  the  clear  right  to  hare  such  consent  expressed  upon  the  face  of  the  t>iIlA  of  « 
lading,  and  their  refusal  to  grant  clean  bills  cannot  be  complained  of  by  the  charterers 
as  a  breach  of  the  contract. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
JTX.    Monroe,  J. 


John  A .  Campbell  and  J.  Ward  fhirley,Jr.,  for  Plaintiffs  and  Appellees : 

Where  a  vessel  is  chartered  for  a  voyage  for  a  round  sum,  or  specified  rate  of  freight,  the 
charterer  has  a  right  to  load  the  vessel  himself,  or  allow  others  to  do  it  under  the  con- 
tract with  him.    Sd  Ed.  Conkling's  Admiralty,  pp.  173,  175;  3  Woods,  S8. 

*'  It  is  now  the  established  law  that  the  goods  of  third  persons,  who  are  shippers  under  tbe 
charterer,  are  liable  to  the  owner  only  to  the  extent  of  the  freight,  payable  to  the  char- 
terers on  account  of  such  goods,  as  in  the  case  of  a  general  ship."  Conkling's  Ad.  173, 
176  ;  The  Volunteer,  1  Sumner's  R.  551,  and  authorities  there  cited;  Paul  vs.  Bircfa,  S 
Atkins,  621 ;  Holt's  Law  of  Shipping,  471 ;  Christie  vs.  Lewis.  2  Brod.  &  Bing.  410  ; 
Faith  vs.  East  India  Compauy,  4  Bam.  Sc  Aid.  630 ;  Parsons  on  Shipping,  286 ;  The  Ibiii. 
3  Woods,  38;  Kei-ford  vs.  Mondel,  5  Hurl.  &  Nor.  (Ex.)  031 

The  clause  in  the  charter  party  whereby  the  master  agrees  to  give  bills  of  lading  "  without 
prejudice  to  this  charter  party,"  does  not  change  the  general  rule.  3  Woods,  30 ;  S  Atk. 
691 ;  5  Hurl.  &  Nor.  (Ex.)  931. 

The  oonstruotien  of  charter  parties,  like  the  construction  of  other  mercantile  instmraent», 
should  "be  liberal,  agreeable  to  the  intention  of  the  parties  and  conformable  to  the 
usage  of  trade  in  general,  and  of  the  particular  trade  to  which  the  contract  relates,"  17 
How.  69;  C.  C.  arts.  1950, 1951, 19S8,  1953,  1955. 

T.  J,  Semmes  &  Payne  and  Henry  Denis  for  Defendants  and  Appellees : 

1 .  The  usage  or  custom  of  a  port  not  allowed  to  vary,  abridge  or  annul  the  provisions  of  a 
charter  party,  which  is  to  be  alone  considered  in  determining  the  rights  of  the  parties  to 
it.    The  Alhambra.  5  Prob.  Div.;  5  C.  P.  Div.  130;  10  C.  B.  213. 

3.  As  between  charterer  and  owners  of  a  vessel,  the  charter  party  and  not  the  bills  of 
lading  determine  the  rights  and  obligations  of  the  parties.  Small  vs.  Moates,  9  Bing. 
393;  100  E.  C.  L.  808;  L.  B.  12,  Equity  Cases,  377. 

8.  As  between  owners  of  vessels  under  a  charter  party  and  third  persons  who  hold  bills  of 
lading,  such  bills  of  lading  are  alone  to  be  considered  in  determining  the  liability  of  such 
third  persons,  as  far  as  demurrage  is  concerned.  5  El.  Sc  Black.  589;  10  C.  B.  (K.  S.) 
809;  4  El.  &  Black.  945;  15  C.  B.  385;  1  B.  &  Ad.  133 ;  6  Q.  B.  543;  Machlachlan  od  Ship- 
ping, 489 ;  Abbott  on  Shipping,  941 . 

4.  Where  charter  gives  a  lien  for  demurrage,  the  master  has  the  right,  in  order  to  seonre 
this  lien,  to  Insert  a  clause  in  bills  of  lading  in  hands  of  charterer,  or  of  third  persons 
who  have  knowledge  of  charter  party.  Peek  vs.  Larsen.  L.  R.  13,  Equity  Cases,  377 ; 
Balfour  vs.  Wllkins,  5  Sawyer,  438. 

5.  Constmction  of  the  clause  in  charter  party:  "Bills  of  lading  to  be  signed  as  presented, 
without  pn^Jndioe  to  charter."    112  E.  C.  L.  373 ;  4  Hurls.  &  Nor.  385. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  interesting  case  arises  out  of  a  contract  of  charter- 
party  entered  into  between  plaintiffs  and  defendants,  by  which  the 
former  chartered  the  latter's  vessel,  the  ^^Altna  Craig,"  for  a  voyage 
from  New  Orleans  to  one  of  certain  designated  European  ports. 
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The  contract  8tip4lated  tliat  the  charterers  were  to  fdrnish  a  fall 
cargo  at  certain  fixed  rates  of  freight,  settled  the  lay-days  and  running 
dayB,  allowed  for  loading  and  discharging,  and  the  demurrage  to  be 
paid  in  case  they  were  exceeded. 

The  following  are  the  significant  clauses  bearing  on  the  instant  con- 
troversy : 

"  Bills  of  lading  to  be  signed  a-s,  presented,  without  prejudice  to  this 
charter;  but  any  difference  of  freight  to  be  settled  on  signing  bills  of 
lading,  if  under  chartered  rate,  in  cash,  less  interest  and  insurance  if 
oTer  chartered  rate,  by  master's  draft  payable  five  days  after  arrival  at 
port  of  discharge.  •  •  ♦  The  charterers'  responsibility  under  this 
charter  shall  cease  a«  soon  as  the  cargo  is  shipped  and  the  bills  of 
lading  signed,  provided  all  the  conditions  called  for  in  this  charter 
have  been  fulfilled  or  provided  for  by  bilU  of  lading.  Vessel  to  have  a 
Uen  an  the  cargo  for  freight,  dead  freight  and  demwrra^fe.'" 

The  further  essential  facts  may  be  stated  very  briefly.  The  charter- 
en  negotiated  for  shipments  on  the  vessel  by  third  parties  and  gave 
them  orders  on  the  vessel  for  clean  bills  of  lading.  The  master  refused 
to  sign  bills  of  lading  in  favor  of  such  third  persons  \i4thout  the  inser- 
tion of  a  special  clause  binding  them  to  ^^  all  the  conditions  of  the  char- 
ter party." 

The  result  was  that  shippers  refused  to  accept  such  bills,  the  char- 
terers were  unable  to  load  the  vessel,  abandoned  the  contract  and 
bring  the  present  suit  against  the  owners  for  $7200,  as  damages  occa- 
sioned to  them  by  the  aforesaid  refusal,  which  is  alleged  to  have  been 
nnlawful  and  in  violation  of  the  contract  of  charter  party. 

The  stipulation  of  the  contract  providing,  "  vessel  to  have  a  lien  on 
the  cargo  for  freight,  dead  freight  and  demurrage,"  is  certainly  clear 
and  unambiguous.  It  means  that  the  vessel,  which,  in  absence  of  such 
a  clause  and  under  general  principles  of  maritme  law,  would  have  a 
lien  on  cargo  only  for  freight  due  thereon,  shall,  by  this  particular 
agreement,  have  a  lien  on  the  cargo,  not  only  for  freight,  but  for  dead 
freight  and  demurrage. 

If  this  agreement  be  valid  and  binding,  as  between  the  parties,  we 
find  it  dififieult  to  understand  upon  what  principle  the  charterers  could 
require  the  vessel,  or  the  vessel  be  bound,  to  receive  cargo  upon  which 
ii  would  not  have  '*  a  lien  for  freight,  dead  freight  and  demurrage." 

Now,  whatever  difference  of  opinion  may  exist  on  other  points,  it  is 
conceded  on  all  hands  that  under  the  maritime  law,  everywhere,  the 
vessel  would  have  no  such  lien  upon  cargo  shipped  by  third  persons. 
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iinleBS  the  latter  liad  expressly  or  impliedly  coimente*!  thereto.  Aiici 
considering?  the  quriai  negotiability  of  billa  of  hiding,  it  ift  doubtfnl  if 
ftuc'h  consent  conld  be  made  eftective,  unless  clearly  exjiressed  on  th«* 
face  of  the  bill. 

Indeed,  it  is  obvious  that  the  very  motive  of  tlie  shippei-s  in  this  ca«e 
in  refusing  to  ship  under  bills  of  lading  recognizing  such  lien,  was  their 
unwillingness  to  subject  their  goods  to  the  same  and  their  desire  to 
have  bills  of  lading  which  they  could  negotiate  free  from  said  lien. 

It  IVdlows  that,  under  a  contract  clearly  binding  them  to  furnish  a 
cargo  upon  which  the  vessel  should  have  "a  lien  for  freight,  dead 
freight  and  demurrage,"  the  charterers  tendered  and  requirc*d  the  ves- 
sel to  receive  <*argo  upon  which  it  should  have  no  sucli  lien.  McLach- 
lan  on  Merch.  Ship.  439, 490;  Abbott  on  Merch.  Ships  and  Seamen,  242 : 
Smith  vs.  Seiveking,  4  El.  &  B1.945;  Wegener  vs.  Smith,  15  C.  B.285: 
Shappell  vs.  Comfort,  1(K)  E.  C.  L.  808;  Peek  vs.  Larson,  L.  R.  12  Eq. 
Cases,  377. 

The  refusal  to  receive  cargo  on  such  t^^rms  cannot  possibly  lie  C4>n- 
strued  into  a  breach  of  the  contract  without  writing  out  of  it  the  clause 
refen*ed  to. 

The  learned  counsel  for  plaintift'  seek  to  avoid  the  etfect  of  this  clause 
on  two  grounds: 

L  They  contend  it  is  inoperative  and  of  no  effect. 

2.  That  it  is  controlled  and  nullified  by  other  clauses  of  the  charter 
party. 

1. 

It  is  conceded  that  the  English  authorities  above  quoted  and  othei-s 
maintain  the  validity  and  binding  effe<'t  of  such  a  clause,  not  only 
betw^een  the  parties,  but  upon  third  persons  who  ship  under  bills  of 
lading  expressly  a<'-cepting  the  conditions  of  the  charter  party. 

But  it  is  claimed  that  this  jurisprudence  of  the  English  courts  is  of 
recent  origin  and  in  derogatiim  of  the  earlier  and  sounder  doctrine 
which  should  govern  American  courts. 

The  high  authority  of  Lord  Tenterden  is  cit-ed  as  sustaining  the  prop- 
osition that  the  clause  under  discussion  is  '* inoperative."  We  have 
examined  this  reference  with  care  and  we  are  satisfied  that  it  is  not 
susceptible  of  the  construction  placed  upon  it  by  counsel.  It  does  not 
suggest  that  such  a  clause  is  not  fully  binding  as  between  the  owners 
and  charterers,  which  seems  to  be  all  that  is  essential  in  the  present 
case.  It  only  means  that  the  mere  insertion  of  the  clause  in  a  charter 
party  is,  by  itself,  "inoperative"  to  secure  the  stipulated  lien  upon 
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goods  shipped  by  third  persons  in  absence  of  their  consent  thereto 
expressed  or  implied.  This  is  unquestionably  coirect  and  in  liarinony 
with  the  authorities  relied  on  by  defendant.  Indeed,  it  formed  the 
very  reason  why  tlie  defendants  required  the  shippers  to  accept  bills 
of  lading  subjecting  their  goods  to  this  condition.  No  authority  is 
quoted  denying  the  right  of  parties  to  make  and  to  execute  such  an 
agreement.  No  principle  of  law  exists  upon  which  such  a  stipulation 
can  be  held  to  be  forbidden  or  stricken  with  nullity. 

We  consider,  therefore,  that  defendants  were  in  their  right  and  com- 
mitting no  breach  of  the  contract  when  they  required  that  all  cargo 
tendered  by  the  charterers  should  be  subjected  to  the  ^Mien  for  freight, 
dead  freight  and  demurrage,"  a«  stipulated  by  contract. 

II. 

Plaintiffs  claim  that  the  prior  chiuAe:  "Bills  of  lading  to  be  signed 
as  presented,  without  prejudice  to  the  charter  party,"  etc.,  regulated 
the  duties  of  the  owners  as  to  the  signing  of  bills  of  lading  and  was  not 
enlarged  by  the  subsequent  clause  which  we  have  been  discussing. 

It  is  clear  to  our  minds  that  this  clause  had  no  reference  to  anything 
bat  the  rate  of  freight.  It  simply  said  to  the  charterers:  "You  are 
bound,  it  is  true,  to  pay  me  the  rate  of  freight  agreed  upon  between 
onrselves;  but  you  may  make  contracts  with  shippere  at  any  rate  you 
please  and  insert  it  in  their  bills  of  lading,  and  we  will  sign  them  as 
presented,  provided  you  pay  the  difference  if  the  rate  is  less,  and  we 
will  pay  you  if  it  is  greater  than  that  agreed  between  us." 

This  did  not,  in  the  leiist,  impair  the  right  of  defendants  to  require 
that  the  cargo  should  be  subject  to  the  stipulated  lien  for  "  freight, 
dead  freight  and  demurrage." 

It  is  not  pretended  that  they  ever  refused  to  sign  bills  as  piesented 
because  of  the  rate  of  freight  mentioned  therein  being  different  from 
that  agreed  on  in  the  charter  party,  on  compliance  of  the  charterer 
with  his  obligation  to  pay  the  difference.  They  have  not,  therefore, 
violated  this  clause. 

In  a  case  indistinguishable  from  this  in  every  particular,  the  Circuit 
Court  of  the  United  States,  within  whose  admiralty  jurisdiction  such 
contracts  commonly  fall,  ha^  reached  the  same  conclusions  now  an- 
nounced by  lis.     The  Peer  of  the  Realm,  19  Fed.  Rep.  No.  3,  p.  216. 

Like  views  are  sustained  in  an  able  opinion  by  the  judge  a  quo. 
Judgment  affirmed  at  appellants'  costs. 

15 
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Walmsley  et  al.  vs.  Levj-. 

No.  9155. 
H.  A.Walmsi.ey,  Executor,  et  al.  vs.  Catherine  E.  Levy,  Executrix 

Catherine  E.  Levy,  Executrix,  vs.  S.  P.  Raines,  Sheriff,  et  als. 
(Cousolidated.) 

A  mortKftjce  creditor  can  proceed  via  exeeutiva  to  enforce  his  claim,  notbwitbetandtnfi  tlie 
death  of  the  moTtgagor,  and  even  though  the  property  is  under  administration. 

If  he  does  not  thus  proceed,  the  executor  may  obtain  an  order  of  sale  in  the  niortnarr  pro^ 
ceedings  as  the  representative  of  all  the  creditors. 

But  the  mortgage  croditor  cannot  be  forced  to  submit  to  a  sale  of  fractional  parts  of  the 
mortgaged  pi-oporty,  nor  can  he  be  compelled  to  run  the  lisk  of  diminishing  its  saleable 
value,  by  submitting  to  a  sale  iu  lots  and  on  credit  on  the  theory  that,  if  sold  piecemeal, 
the  property  ^vill  realize  more  than  if  sold  in  block  and  for  cash. 

If  the  executrix  has  been  forced  to  give  security  for  the  mortgage  debt  at  the  instance  of  the 
party  holding  it,  he  is  protected  against  all  contingencies,  and  cannot  complain  if  the 
sale  pi'oceed  9  under  her  order,  where  the  terms  and  mode  of  sale  have  been  changed  to 
conform  to  his  demands. 

PPEAL  from   the  Eleventh  District  Coiut,  Parish  of  Natchito- 
C/hes.     Pierson,  J. 


A 


Jack  dt  Dismutes  for  the  Appellees. 
WatUn^  £  Scarhorough  for  the  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.     These  suits  are  cross-injunctions. 

Mrs.  Levy,  as  executrix  of  her  husband^s  will,  obtained  on  Novem- 
ber 8,  1882,  an  ex  parte  order  of  sale  of  the  succession  property  to  pay 
debts,  the  terms  being  one-third  cash  and  the  residue  on  one  juid  two 
years'  credit,  the  land  to  be  sold  in  lots  of  one  hundred  acres  or  less. 
The  sale  was  advertised  to  take  place  on  December  13th.  The  Walms- 
leys  obtained,  on  December  8th,  an  order  of  seizure  and  sale  of  the 
sanu»  property,  in  block,  to  pay  a  special  nuutgage  overdue.  On  the 
11th,  they  injoined  the  sale  under  the  order  in  the  succession  proceed- 
ings, and  on  the  Siinie  day  Mrs.  Levy  injoined  the  sale  under  the 
executory  process. 

The  single  question  is  which  order  shall  prevail. 

In  the  Walmsley  ii\junction  the  sweeping  allegation  is  made  that  the 
8ucct^ssion  is  "  notoriously  and  confessedly  insolvent."  Mrs.  Levy 
denies  this  and  avers  that  the  sale,  as  ordered  by  the  court  on  her 
petition,  will  realize  a  sufficient  sum  to  pay  all  the  debts  of  the  deceased, 
and  that  the  execution  of  the  order  of  seizure  and  sale  will  result  in  a 
ruinous  sacrifice. 
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The  judge  perpetuated  Mrs.  Levj-'s  injunction,  and  maintained  her 
order  of  sale,  altering  the  terms  so  as  to  require  the  Smith  plantation 
to  be  sold  in  block  and  for  cash.     Both  parties  ai>peal. 

The  inventor^'  appraisement  of  the  property  is  $32,880  39,  and  the 

acknowledged   debts  amount  to  $22,284  92.     The  mortgage  claim  of 

the  Waliiisleys,  including  interest  to  December,  1882,  and  attorneys' 

fee*,   is   $13,895  15,  and  they  have  compelled  the  executrix  to  give 

sei'urity  for  a  sum  exceeding  their  debt  by  one-fourth.     The  witnesses, 

touching  the  value  of  the  Smith  j)lace — the  bone  of  contention — vary 

greatly,  W.  B.Walmsley  fixing  it  at  $10,000  and  V.  U.  Levy  at  $30,000. 

The  inventory  of  September,  1882  has  that  phice  appraised  at  $18,000, 

and  after  it  had  been  divided  into  lots  preparatory  to  the  sale  under  the 

succession  order,  it  was  re-appraised  by  lots  in  sum  total  $15,688  70 — 

a  result  unfavorable  to  the  theory  that  it  was  w^orth  more  and  would 

bring  more  if  sold  in  lots  than  in  block.     For  it  was  but  theory  after 

all,  and  nothing  but  the  actual  event  of  sale  can  test  the  correctness  of 

the  witnesses'  opinions  upon  that  matter. 

A  mortgage  creditor  has  an  undoubted  right  to  proceed  via  ejrenitira 
notwithstanding  the  death  of  the  mortgagor,  and  to  enforce  his  i)roce8s 
against  the  mortgaged  property  even  when  it  is  under  administration. 
Gaily  v^.  Fowling,  30  A.  323 ;  Lamorere  vs.  Sue.  Cox,  32  A.  246.  Tf  he 
does  not  proceed  t^a  executira,  nor  by  a]>plication  in  the  mortuary  pro- 
ceedings, the  executor  may  initiate  and  perfect  the  sale  by  obtaining 
an  order  therefor  as  the  representative  of  all  the  creditors.  Sue.  Ilood, 
33  A.  470.  But  he  cannot  be  forced  to  submit  to  a  sale  of  fractional 
parts  of  the  property  since  his  right  attaches  to  *he  whole,  Lallan de 
vs.  McRae,  16  A.  195 ;  Hughes  vs.  Pattc^rson,  23  A.  68}  ;  nor  can  he  be 
compelled  to  run  the  risk  of  diminishing  the  saleable  value  of  the 
mortgaged  property  by  submitting^  to  a  sale,  other  than  his  mortgage 
contemplates,  on  the  theory  that  the  property  if  sold  piecemeal  will 
bring  the  amount  of  his  mortgage,  or  bring  more  than  if  sold  as  an 
entirety.  The  figures  already  stated  show  the  Walmsley  mortgage 
debt,  with  interest  added  to  the  present  time,  is  only  a  little  below  the 
new  appraisement  of  the  sub-divided  lands.  The  lower  judge  was 
therefore  correct  in  altering  the  terms  of  sale,  upon  the  demand  of  the 
nortgage  creditor,  so  that  the  Smith  plantation  shall  be  sold  in  block 
md  for  cash. 

We  do  not  find  it  necessary  to  say  here,  authoritatively,  whether  the 
precedence  in  point  of  time  of  the  order  of  sale  in  the  mortuaria  is  de- 
terminative of  the  question,  which  order  shall  prevail.     Tlie  dictum  in 
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Paiit2  VB.  Bistes,  15  A.  6i^  is  seemingly  based  on  the  embarrassment 
wbu'li  uoiild  be  produced  by  a  contiict  of  jurisdiction.  Surh  onibar- 
rawHJuoiit  could  not  exist  in  this  case.  The  lower  judge  maintained  tho 
f-ifdi tor's  injun<*tion  so  far  as  to  prohibit  the  sale  proceeding  on  the 
tenus  tirst  prescribed,  and  dissolved  it  as  to  the  absolute  proliibition 
or  sale  under  the  order  in  tlie  nwrtiiariUj  and  ordered  that  sale  to  pro- 
vrvd,  Tlie  only  reason  for  a  modification  of  that  judgment  must  be 
that  tlie  creditor  prefers  to  be  the  instrument,  through  the  wheriif,  of 
milking  the  sale,  and  distrusts  the  fidelity  of  the  executrix  in  accouiit- 
iiig  for  the  funds.  He  has  pro^ided  for  this  contingency  by  obtaining 
spei  ial  security  for  himself,  and  it  matters  not  under  that  state  of  tact^s 
theiifore,  whether  the  executrix  make  the  sale  under  her  order  or  that 
it  be  made  under  his  process. 
Jmlgment  affirmed. 


No.  m2^. 
K,  li.  Samuels  et  al.  vs.  Isabella   H.  Bkownlee  et  als. 

riiifiarttiaries  dinponsed  from  security  are  entitled  to  the  possession  and  enjoyment  of  the 
proirttty  as  soon  as  the  debts  and  charges  of  the  suctessiou  of  tbe  tf-itjitor  making  the 
Imqm^Ht  of  the  usufruct  have  been  satisfled. 

T«Htai[ifcinary  executors,  who,  after  the  di^bts  and  charpes  have  l>eon  paid,  dolivt^r  posse-vucn 
to  Htich  usufructuaries,  cannot  be  held  responsible  in  case  of  waste  and  damage  by  the 
tuufWctuarioB,  who  are  accountable  only  to  the  owners  of  the  property  burdened  with 

Uie  Uflitfruct. 

• 

A  {efltaTtientary  disposition  authorizing  executors  to  administer  the  succuHnion  property 
ilo*'p  not  require  them  to  interfere  with  such  usufructuaries  during  the  course  of  th»» 
iiftufmct.  after  such  putting  in  possession. 

The  fTXLltiHion  of  the  tutor  of  minors,  t^  whom  tbe  iLiked  ownership  of  part  of  the  pro{>erty 
rtii1>jt't^ted  to  the  usufnict  belongs,  from  interference  with  the  executors,  does  not  pr*^ 
vent  him  from  protecting  the  rights  of  his  wants  as  against  the  usnfructuarieH. 

RsLiJiruTjtfrr*  authoiized  by  the  will  to  administer  the  portion  of  the  estate  bequeathed  to  such 
mfnurH.  as  they  may  deem  pro|»er.  until  the  youngest  of  theni  arrives  at  his  majority, 
v«nmr  to  have  the  right  to  administer  after  the  usufructuary  has  been  put  in  possession, 
but  fiiay  be  calle<l  upon  to  resume  and  C4>ntinue  the  administration  of  that  portion,  for 
the  Ip^ueflt  of  the  minors,  only  should  the  usufructuary  die  previous  to  the  attaining  of 
bin  nioyority  by  the  youngest  legatee. 

A  Jiiiigmeat  homologating  uu  account  of  such  executors,  rendered  after  putting  the  usu- 
rnictmwieR  in  possession  and  discharging  them  from  liability  until  then,  but  retainiug 
ihfni  conditionally  in  ottice.  in  case  events  provided  for  by  the  will  require  tbem  to 
reaiiiijitj  the  administration  of  the  property,  may  help  in  the  construction  to  be  placed 
upon  the  will. 
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-^  te«**t«>r  ba*»  Tiglit  to  confer  the  asofrnct  jointly  or  in  divided  portiooM.  A  beqneat  of 
the  asafmct  of  the  ^ame  property  in  the  Ia»t  mode,  does  not  require  the  executors  to 
plafC«  the  uftafructnaries  separately  in  possensiou,  when  they  accept  a  delivery  of  the 
whole  to  both. 

\l^f*EAl-  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
'Hssat.   J. 


Egan  d:  McEnery,  R.   E,  Marr  and  Ellis  &  Ellis  for  Plaintiii's  and 
Appellants. 

Jo*.  J?.  Hornor  and  F,  W*  Baker  for  Defendants  and  AppelJees. 

Singletany  Browne  <k  Choate  on  the  same  side. 


The  opinion  of  the  Com*t  was  delivered  by 

BEKMt.TT>Ez,  r.  J.  This  is  an  action  sonnding  in  damages  for  upwards 
of  $15,000. 

It  is  "brought  by  the  legatees  of  the  naked  ownership  of  one-half  of 
the  estate  of  a  testator,  against  the  executors  of  the  latter  and  the 
representatives  of  the  usufructuaries  of  that  and  of  the  other  half. 

The  complaint  is,  that  the  executors  in  violation  of  their  trust  and 
of  tbe  law,  have  voluntarily  placed  the  usufructuaries  in  the  undivided 
possession  of  all  the  eftect«  of  the  succession )  that  they  have  per- 
mitted those  usufructuaries  to  waste  and  squander  the  movables  and 
to  dilapidate  the  real  estate ;  that  the  usufructuaries,  or  their  repre- 
sentatives, having  failed  to  return  the  misused  property  and  to  repair 
the  damage  done,  the  executors  and  such  representjitives  are  responsi- 
ble for  the  denounced  wrongful  a^'ts,  unlawful  conduct  and  neglect  of 
duty  which  have  occasioned  the  injurt  and  should  be  held  liable  in 

From  a  judgment  on  an  exception  ai  no  cause  of  action,  filed  bj'  the 
executors,  sustaining  the  defense  and  dismi^ing  the  suit,  the  ] plaintiffs 
have  appealed. 

For  the  purpose  of  the  exception  all  the  facts  8(»t  forth  must  be  taken 
as  true. 

From  that  standpoint  tlie  question  to  be  determined  is  simply  : 

Whether  the  plaintiffs  are  entitled  to  recover  from  the  executors. 

The  following  is  a  substantial  statement  of  the  averments  of  the 
^tition. 

George  Heation  died  in  1873,  leaving  a  will,  by  which,  after  making 
several  particular  legacies,  he  gave  the  usufruct  of  one-half  of  his 
estate  to  his  sister,  Mrs.  Samuels,  jtnd  the  usutruct  of  tlie  remaining 
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half  to  another  sister,  Anne  Heation,  dispensing  both  from  famishing 
security. 

The  naked  ownership  of  the  first  half  he  bequeathed  to  the  plaintiflfs, 
subject  to  administration  from  the  beginning  until  after  the  usufructu- 
ary's death  and  until  the  youngest  of  them  would  become  of  age. 

A  like  ownership  of  tlie  other  half  he  gave  to  his  two  nieces. 

The  testator  also  appointed  a  number  of  executors,  dispensing  them 
from  security ;  but  two  only  of  them  accepted  the  trust  and  qualified 
accordingly,  Stringer  and  Middlemiss,  who  are  made  defendants  herein. 

They  caused  the  property  left  by  the  testator  to  be  inventoried, 
took  possession  of  it,  satisfied  the  charges  against  the  succession,  de- 
livered the  residue  to  the  usufructuaries,  that  residue  consisting  in 
real  estate,  stock,  securities,  ready  money,  etc.  They  next  presented 
an  account  which  was  homologated  in  1874,  the  court  discharging  them 
from  responsibility  up  to  then  and  retaining  them  conditionally  in  office, 
in  case  events  provided  for  in  the  will  would  require  them  to  resume 
the  administration  of  the  succession  property.  Those  events  never 
arose,  the  first  named  usufnictuary,  Mrs.  Samuels,  dying  in  April,  1882, 
»  and  the  youngest  child,  joint  legatee  of  the  naked  ownership  of  the 
half  subjected  to  Mrs.  Samuels'  usufruct,  attaining  his  majority  in 
March,  previous  to  her  death. 

The  claim  is,  tliat,  under  the  terms  of  the  will,  which  the  executors 
had  accepted,  they  were  bound  to  take  and  continue  in  possession  of 
the  entire  estate,  and  administer  the  same,  from  the  moment  of  the 
death  of  the  testator  to  the  putting  in  possession  of  the  naked  owners, 
which  was  to  be,  as  concerned  the  plaintiff,  when  the  youngest  of  them 
would  have  attained  the  age  of  majority,  if  the  usufructuary,  Mrs. 
Samuels,  was  then  dead';  and  that  as  the  executors  have  without  author- 
ity delivered  undivided  possession  to  the  usufructuaries,  and  irguryhas 
in  consequence  resulted,  they  must  be  held  responsible. 

The  defense  is  that,  under  the  t^rmn  of  the  will  and  the  law,  the  ex- 
ecutors were  enjoined  and  bound  to  put  the  usufructuaries  in  posses- 
sion, as  they  have  done,  that  when  tht  y  did  so,  their  administration 
and  responsibility  ended,  subject  to  resumption  in  the  event  that  Mrs. 
Samuels  would  die  before  the  youngest  of  the  plaintiffs  became  of  age, 
a  circumstance  which  did  not  occur,  as  that  youngest  legatee  att^unecl 
his  minority  before  his  grandmother,  Mrs.  Samuels,  had  departed  this  life. 

In  order  to  determine  that  issue,  it  is  necessary  to  consider  the  terms 
used  by  the  testator,  in  order  to  ascertain  his  intention  and  test  the 
construction  put  upon  it  by  the  plaiatiffs. 
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The  particular  clanses  relied  upon,  read  at*  follows : 
"  I  give  and  bequeath  to  my  sister,  Elizabeth  Heation  Samuels,  the 
ujsafruot  and  eiyoyment,  for  and  during  the  term  of  her  natural  life, 
of  the  one -half  part-  of  the  remainder  of  all  my  estate,  and  dispense 
her  from  security  therefor." 

'*  r  give  and  bequeath,  in  full  ownership,  the  one-half  of  the  residue 

of  all  my  estate  (the  usufruct  of  which  half  is  hereinbefore  bequeathed 

to  my  sister,  Elizabeth  Heation  Samuels)  to  Elizabeth  Heation  Samuels, 

aged  about  16  years,  George  H.  Samuels,  aged  14  years,  Sarah  Jane 

Samuels,  aged  12  years,  Wilhelmine  Samuels,  aged  10  years,  all  the 

children  of  my  late  nephew,  WiUiam  Samuels,"         *         *         (these 

legatees  l>eing  the  plaintiffs  herein)        ♦        *        *        *'to  be  divided 

between  them  by  roots,  and  to  be  eiyoyed  by  them  ft-om  and  after  the 

time  the  youngest  of  them  shall  have  attained  the  age  of  majority  and 

after  the  death  of  my  said  sister,  Elizabeth  Heation  Samuels.     And  I 

hexeby   empower  my  testamentary  executors  to  administer  tlie  said 

half  of  nay  estate,  as  they  may  deem  proper,  until  the  youngest  of  the 

surviving  of  the  above  named  minors  arrives  at  the  age  of  majority, 

free  from  all  or  any  control,  or  interference  on  the  part  of  the  tutor  of 

said  minors,  or  of  such  of  them,  as^hall  have  become  of  age,  previous 

to  the  happening  of  the  majority  of  the  youngest  of  them." 

"  I  give  and  bequeath  to  my  two  nieces,  Isabella  Brownlee  and  Caro- 
lina Gale,  in  full  ownership,  to  be  enjoyed  by  them,  from  and  after  the 
death  of  my  above  named  sister,  Anne  Heation,  the  other  half  of  the 
remainder  of  my  estate,  be  the  same  what  it  may  (the  usufruct  of 
which  is  hereinbefore  bequeathed  to  my  said  sister,  Anne  Heation)." 

'*  I  hereby  nominate  and  appoint  for  my  testamentary  executors  and 
detainers  of  my  estate,  Messrs.  PredjBrick  Stringer,"  *  *  *^  Peter 
R.  Middlenuss,"  *  •  ♦  (and  others  named,  who  did  not  qualify) 
*  *  •  "to  act  jointly  and  severally,  and  1  hereby  request  and  em- 
power them  to  fully  and  finally  carry  out  the  provision  of  this  will, 
and  I  hereby  dispense  them  with  furnishing  security  as  such  testamen- 
tary executors." 
It  is  manifest  that  the  intentions  of  the  testator  were : 

1.  To  provide  for  his  two  sisters  during  their  life.  To  that  end  he 
gave  them  the  usufruct,  each  of  half  of  his  estate,  dispensing  both 
from  a  security  which  otherwise  could  have  been  exacted  from  them 
by  the  naked  owners. 

2.  To  provide  for  the  grandchildieu  of  one  of  those  sisters,  Mrs. 
SamaelSy  the  plaintiff  herein^  who  were  at  the  time  minors.    For  that 
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purpose,  he  bequeathed  to  them  the  naked  owuerfthip  of  the  half  sub- 
jected to  their  grandmother's  UKufnict,  with  tlie  condition  that  it  should 
not  be  under  the  control  of  their  tutor. 

3.  To  provide  for  his  two  nieces  named.  To  iiccomi^lish  that  object, 
he  bequeathed  to  them  the  naked  ownership  of  the  half  subjected  to 
the  usufruct  of  his  second  sister. 

So  that  at  the  death  of  the  testator,  his  est-ate  was  dismembered ; 
the  usufruct  accrued  to  his  sisters,  the  naked  ownership  to  the  plain- 
tiffs and  to  his  nieces,  in  the  pro])ortions  specified  by  him  ;  they  each 
and  all  becoming  seized  according  to  their  respective  titles,  possession 
primarily,  under  the  mandate  conferred  by  the  will,  vesting  in  the  ex- 
ecutors named. 

The  duty*  of  those  executors  under  the  will  and  under  the  law  wa« 
to  take  all  proper  conservatory  measures,  to  inventory  the  property, 
to  collect  assets,  to  pay  debts,  to  discharge  special  legacies,  and  other- 
wise to  carry  out  tlie  will. 

That  they  did.  The  usitft'uctnaries  were  entitled  to  demand  posses- 
sion of  all  the  estate.  The  executors  could  have  set  no  justification  in 
resisting  such  demand.  In  their  anxiety  to  execute  the  last  intentions 
of  their  departed  friend,  they  antictpat<3d  the  demand,  they  tendered 
the  delivery  of  the  estate  to  the  usufructuaries,  who  accepted  it  and 
who  went  into  possession  of  it  as  such. 

It  was  no  concern  of  the  executors  whether  the  legacy  of  the  ubu- 
fi'uct  was  joint  or  divided.  Had  they  made  an  equal  division  of  the 
estiite  subjected  to  the  usufruct,  at  the  time  of  the  delivery  to  the  usu- 
fiTictuaries,  nothing  could  have  prevented  these  beneficiaries  from 
uniting  their  tenuie  and  enjoying  the  property  in  common.  The  ex- 
ecutors would  have  done  a  vain  thing. 

The  testator  could  legally  confer  the  usufruct  jointly  or  in  divided 
poitions.  10  L.  246  J  R.  C.  C.  539.  But  he  would  not  and  did  not  con- 
fer it  in  common  or  jointly',  for  tlie  obvious  reason  that  it  was  not  hifi 
desire  to  subject  all  his  estate  first  to  the  usufr^uct  of  both  and  next  to 
the  usufruct  of  the  survivor,  w^hich  would  have  been  the  ca«e  had  the 
legjicy  been  a  conjoint  one.  His  intention  was  that,  at  the  termination 
of  the  usufruct  of  each  half,  by  the  death  of  the  usufi'uctuary,  the 
right  of  use  and  enjoyment  should  at  once  unite  with  the  naked  owner- 
ship and  accrue  to  the  legatees  of  the  fee  of  each  half.  It  was  his  inten- 
tion that,  at  the  death  of  Mrs.  Samuels  occurring  prior  to  the  m^ority 
of  the  youngest  of  the  minors,  Samuels,  the  half  bequeathed  to  them 
should  then  be  under  the  exclusive  control  of  the  executors,  free  from 
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any  int^^rference  on  tlie  pan*  of  theii-  tutor.  It  was  his  Intention  that, 
at  the  death  of  his  sister,  Anne  Heation,  the  use  and  enjoyment  of  the 
other  half,  subject  to  her  usufruct,  should  accnie  to  his  nieces,  who 
would  then  become  the  absohite  owners  of  the  same. 

From  the  fact  that  the  testator  dispensed  his  sisters  from  fui*nishing 
security,  a^  he  had  a  perfect  right  to  do,  as  he  left  no  forced  heir,  15  A. 
588 ;  2.  A.  :iO,  it  cannot  b.ut  be  infeITe^d  that  it  was  his  mU  that  his 
executors  should  place  them  in  possession  of  the  estate,  as  soon  as 
practicable  after  his  death — a  thing  which  certainly  they  could  not 
have  done  had  not  those  beneficiaries  been  thus  exempted.  R.  C.  C.  558. 
It  L8  only  where  the  usufructuary  does  not  give  the  security  required 
by  law,  that  possession  of  the  things  subject  to  the  usufruct  can  be 
withheld  from  him.  R.  C.  C.  563-4  j  13  A.  143,  157;  18  A.  601.  Had 
not  the  testator  formally  relieved  usufructuaries  from  security  a  ditter- 
ent  case  would  have  been  presented.  By  thus  exempting  them,  the 
testator  hap  manifested  some  indifference  as  to  the  possible  fate  of  the 
property  susceptible  of  consumption  and  remained  satisfied  with  the 
idea  that  after  all,  the  real  estate  remaining,  when  the  usufruct  would 
determine,  might  still  be  a  handsome  and  sufficient  liberality  in  favor 
of  the  naked  owners. 

A  usitfructuarj'  is  one  who  enjoys  a  thing,  the  ownership  of  which 
belongs  to  another,  with  the  right  of  drawing  from  it  all  the  advan- 
tages of  which  it  is  susceptible  and  even  of  altering  its  substance  in 
8ome  eases,  R.  C-.  C.  533,  541,  536,  but  subject  to  certain  obligations. 
R.  t.C.  567;   3  A.  496;   8  A.  138;    17  A.  325;   20  A.  504. 

The  right  of  the  sistei-s  of  the  testator  as  usufructuaries  under  the 
will  and  the  law,  was  to  demand  possession  and  on  obtaining,  to  enjoy 
the  property  subject  to  their  usufruct,  under  the  obligations  imposed 
by  law.  They  could  not  have  enjoyed  that  property  as  usufructuaries 
unless  they  actually  had  that  possession. 

The  duty  of  the  executors  was,  therefore,  after  payment  of  the  debts 
and  legacies,  not  to  wait  for  a  demand  of  delivery,  but  to  turn  over  to 
the  usufraictuaries  the  residue  of  the  succession  assets,  however  com- 
posed. 

They  were  not  required  to  withhold  that  possession  and  to  adminis- 
ter the  property  to  be  enjoyed  by  the  usufruct.  Had  the  testator,  who 
has  expressed  his  intentions  throughout  with  remarkable  clearness, 
thus  designed,  he  would  have  used  unambiguous  language  and  said  so; 
but  he  has  not  done  it.  * 

The  executors  have  faithfuUy  accounted  to  the  court  which  had  con- 
firmed them  and  ordered  the  execution  of  the  wiU,  and  that  court  has 
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discharged  them  from  all  responsibility,  up  to  *that  time  incmred, 
retaining  them  in  esse  for  a  contingency. 

When  they  turned  over  the  mass  of  the  succession  property  to  the 
usufructuaries,  they  ceased  to  be  under  further  obligation  to  administer 
it.  The  naked  ownership  had  vested  in  the  plaintiffs  and  in  the  testa- 
tor's nieces.  If  any  conservatory  acts  subsequently  became  necessary 
for  the  preservation  of  the  rights  of  the  plaintiffs,  as  naked  owners  of 
the  half  subjected  to  their  grand  mother's  usufruct,  the  duty  of  taking 
proper  steps  to  that  end  devolved  on  their  tutor  or  guardian,  as  the 
representative  of  the  owners  2  A.  897.  The  exclusion,  by  the  will, 
of  that  functionary,  from  ccmtrol  or  interference,  related  only  to  the 
case  of  possession  and  administration  of  the  half  of  the  executors  and, 
in  no  way,  to  that  by  the  usufructuaries. 

Under  the  spirit  and  letter  of  the  will  and  the  law,  the  executors 
were  again  to  have  possession  of  the  half  bequeathed  to  the  plaintiffi» 
and  to  administer  the  same  for  their  benefit,  only  had  Mrs.  Samuels, 
the  usufructuary,  died  before  the  youngest  among  them  had  attained 
his  majority. 

As  that  foreseen  event  never  was  realized,  it  follows  that  tlie  seizin, 
possession  and  administration  which  the  will  and  the  law  conferred  on 
the  executors,  terminated  when  they  placed  the  usufructuaries  in  pos- 
session, and  that  their  oificial  responsibilities  likewise  ended  at  that 
moment. 

The  executors  having,  therefore,  faithfully  carried  out  the  last  will 
of  George  Heation,  were  properly  exonerated,  by  the  lo'wer  court,  from 
the  liabilities  sought  to  be  saddled  upon  them. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  aflftrmed,  with  costs. 

Poch6,  J.  takes  no  part,  not  having  heard  the  argument. 


No.  9111. 

James  M.  Stanbrough,   for  the   use,   etc.,  vs.  S.  B.  and   J.  T. 
McClellan  et  als. 

The  legatee  who  saes  for  the  nallit.\-  of  a  sale  of  Bnccession  property  adjndlcated  to  the  exec- 
ator  of  the  will  of  the  testator,  by  means  of  a  third  person,  cannot  be  anccessfuUy  met 
by  the  exception  <4  want  of  previous  tender  of  the  price  of  adjadication.  If  the  fanda 
thus  received  had  been  used  to  extinguish  the  debts  of  the  succession,  the  executor 
conld  recover  the  samo  in  due  course  of  administration.  He  would  be  entitled  to  no 
other  relief. 
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Th^  Cki:t  lliAl  iht.  oale  had  beeo.  pmTokf^d  by  a  creditor  of  the  suooeanion  does  not  alter  the 
l*^al  effrct  of  the  parehiiHtf  by  lfa«  6^ecator. 

\    PPEAL   from    th(^    Eiirhth   District    Court,    Parish    of    Madison. 
jTj^      Defoitetf,  J. 


A.  i.  SUtck  and  //.  /^  Wells  for  Plaintiff  and  Appellant: 

A  iiuD(>rall<«£in!z  that  through  a  fraudulent  couspiracy  entered  into  between  the  execa- 
Torv  of  the  mtato  trt.  wUkh  bu  1h  a  le^^tee,  whereby  said  execatoro,  through  a  party 
intfTpcMed^  purcboAf  at  a  Jtherlff'a  Aule  the  property  "entrusted  to  their  administration. '' 
!•  hia  flanutgc  aad  far  b^low  itn  rsilae,  and  in  violation  of  law,  does  set  forth  a  cause 
af  •ctiofli.  K.  C.  C.  1146.  ITOO;  Story's  Agency,  §§  210,  211 ;  Story's  Eq.  Jur.  §§  316,  322, 
393;  1  H.  D.  B53:  3  H.  a.  11»7^,  unil  cases  cited. 
.  The  rule  fif  reatitution  appUf*  tmh  to  parties  in  good  faith.  31  A.  372;  33  A.  746.  It  is 
ZMt  appliffiblo  to  belnt  t$nm;i;  to  renulad  a  sale,  unless  they  had  knowledge  ot  time  of  the 
■ale  of  the  nuUitif^.  Wooit  vn,  Xui:ills,  33  A.  746.  The  rnle  is  not  applicable  to  minors. 
S«lf  r^  Ta3  Lot ,  3:1  A,  Til  If  is  purely  an  equitable  rule  and  not  a  shield  to  be  used  by 
irrttng^writ.     71  A,  373;  30  A    174;  26  A.  188,  343;  24  A.  272. 

An  ^x^utor  who  liuyn  property  *'  eommitted  to  his  charge,"  is  a  purchaser  in  bad  faith 
aofl  liHblfl  for  r«venu«s. 
■  When  tbfi  pliLiiittfir,  urt  in  tlufl  caAn.  does  not  pray  for  the  possession  of  the  property,  but 
that  the  Aalf  br  dPLMtiH)  null  liml  tbt^  property  be  held  still  to  belong  to  the  succession,  a 
tender  of  the  purcbtuw  prko  under  no  circumstances  could  be  a  condition  precedent, 
brcati!^^  micb  purchH^er  is  In  bail  filth  and  owes  revenues.  The  only  way  the  question 
af  ravf'tiiifiA  could  be  tfittled  would  be  in  "due  course  of  administration."  Chaffo  vs. 
Farmer.  31  A,  1017  ■  H  A.  605. 

A.  A\  Sptn4;er  and  J,  T.  Lane  'for  Defendants  and  Appellees. 


The  opinion  of  tlie  I'ourt  was  delivered  by 

PoCM^,  J*  Plain tifl'  brin^fw  rhis  suit  in  the  interest  of  his  minor  son, 
a  Ifgatpe  undiT  the  will  of  the  minor's  paternal  uncle,  Josiah  Stan- 
brough,  and  Jiiw  objert  is  to  obtain  a  judgment  annulling  the  sale  of  a 
plautatiou  once  the  property  of  the  latter's  succession.  He  charges 
tljut,  iit  a  sale  made  of  BJiid  t>lantation  under  executory  process,  the 
defeTidaiitSf  S.  B.  and  J.  T.  McClellan,  who  were  the  executors  of  the 
lestator^  became  the  purt^hasers  through  and  by  means  of  a  third  per- 
**0D,  i>n*-  Thoiiia]^  B.  Adams,  to  whom  the  property  was  ostensibly  adju- 
dicat<*<i.  But  hf!^  charges  that  the  two  executors  above  named  were 
really  and  truly  tht  purchaaers,  in  violation  of  a  prohibitory  law; 
hence,  he  pmys  that  said  pah-  be  declared  null  and  that  said  property 
\te  brfm;,rht  back  to  the  snecession. 

Th**  defend  an  ti4  excepted  i 

L  That  the  petition  disclosed  no  cause  of  action. 

2.  Want  of  tfn»ilt*r  i>f  the  price  of  adjudication,  which  had  enured  to 
the  benefit  of  plaintiff. 

The  exception  wa«  iustained  and  plaintiff  appeals. 
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I. 

If  the  evidence  on  trial  was  to  show  that  the  defendants,  McClellan, 
were  the  executors  of  the  testator,  that  the  property  had  been  entrust- 
ed to  their  administration,  and  that  at  a  judicial  sale  thereof  they  had 
bought  it  by  means  of  a  third  person,  tlie  sale*  would  inevitably  be 
annulled.  The  petition  contains  full  allegations  of  all  these  elements 
of  nullity  J  hence,  it  discloses  a  most  serious  cause  of  a<*tion.  C.  C. 
1146.  This  proposition  is  elementary  and  flows  from  the  textual  pro- 
visions of  the  article  of  our  Code. 

The  executors  could  not  be  shielded  from  the  charge  of  nullity  by 

showing  that  the  sale  was  not  procured  by  themselves,  but  that  it  had 

been  provoked  by  a  creditor  of  the  succession.     The  property  was  none 

the  less  under  their  administration.    John  Chaflfe,  admr,  vs.  W.  W. 

Fanner,  34  A.  1017. 

II. 

The  object  of  plaintiff  was  not  to  obtain  the  ownership  or  possession 
of  the  property,  but  merely  to  bring  it  back  to  the  succession.  Hence, 
he  was  not  bound  to  make  tender  of  the  price  of  adjudication.  If  the 
purchase  price  had  been  used  to  extinguish  any  of  the  debts  of  the  suc- 
cession, the  executors  would  be  entitled  to  be  reimbursed  in  due  course 
of  administration  and  no  more. 

This  point  is  also  settled  in  the  case  of  Chaffe  vs.  Farmer,  quoted 
above. 

Under  the  allegations  of  this  petition  the  executors  would  be  pur- 
chasers in  bad  faith,  and  as  such  not  entitled  to  advance  and  sustain 
the  plea  of  want  of  tender  of  the  purohase  j)rice. 

Jurisprudence  has  also  settled  that  heirs  who  seek  to  recover  prop- 
erty bought  by  the  administrator  of  a  succession  in  violation  of  law, 
cannot  be  met  by  such  a  plea.  Wood  vs.  Nicholls,  33  A.  745;  Self  vs. 
Taylor,  33  A.  769. 

The  judgment  sustaining  the  present  exception  is  therefore  errone- 
ous, and  hence  it  is  annulled,  avoided  and  reversed,  and  this  cause  is 
■  hereby  remanded  to  the  lower  court  to  be  proceeded  with  according  to 
law  and  the  views  herein  expressed. 


No.  8844. 
J.  S.  Ikerd  vs.  Mrs.  B.  E.  Postlewhaite  and  Sheriff  et  al. 

Before  diomlBslng  a  suit  by  consent  of  parties  thereto,  one  asserting  an  interest  in  the  mat- 
ters involved  in  the  stilt  should  not  be  denied  the  right  to  intervene  therein  and  file  his 
petition  of  intervention,  subject  to  the  right  of  either  party  to  suit,  to  cause  the  dis- 
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miitsal  of  the  iotervention  by  tbe  proper  exception.     A  del^y  of  fifteen  minnteB  asked 
for  to  procure  tbe  petition  of  intervention  already  prepared  should  have  been  granted. 

APPEAL  from  the  Eighth  District  Court.,  Parish  of  East  CaiTolL 
Deloney,  J. 

E.  H.  Farrar  for  W.  G.  Wyly,  Appellant. 

F.  F.  Montgomery  and  J.  M,  Kennedy  for  Defendants  and  Appellees. 

Tiie  opinion  of  the  Coui-t  was  delivered  by 

Todd,  J.  W.  G.  Wyly,  a  third  person,  appeals  from  a  judgment 
(lisniissiug  this  suit  by  the  consent  of  the  parties  thereto. 

The  bin  of  exceptions  found  in  the  record  shows  that  before  the 
decree  of  dismissal  was  rendered,  the  appellant  offered  to  file  an  inter- 
Ten  tion  in  the  cause  and,  at  the  same  time,  stated  that  he  had  iUready 
prepared  his  petition  of  intervention,  which  was  then  in  his  office,  and 
asked  a  delay  of  fifteen  minutes  to  go  to  his  office  and  procure  the 
same,  which  request  w^as  refused  him  and  the  dismissal  of  the  suit 
thereupon  followed. 

The  bill  also  shows  that  the  appellant  alleged  a  substantial  interest 
hi  t!ie  litigation  embraced  in  the  pending  suit,  to  further  which,  was 
the  object  of  his  proposed  intervention ;  but  with  the  natni*e  of  this 
interest  and  whether  sufficient  or  not  to  entitle  him  to  intervene,  we, 
at  present,  have  nothing  to  do,  as  this  is  a  question  which  was  not 
pasaed  on  by  the  lower  court — that  court  refusing  to  allow  the  inter- 
vention substantially  on  tlie  ground  that  the  apjilicution  came  too  late 
and  that  the  parties  were  then  present  in  court  desiring  to  dismiss  the 
Ruit. 

We  think  the  court  should  have  granted  the  short -delay  asked  for  to 
enable  the  appellant  to  procure  and  tile  his  petition  of  intervention. 
Whether  it  should  have  been  thereafter  dismissed  on  an  exception 
as  to  the  character  of  the  interest  shown,  or  other  cause,  was  a  matter 
for  the  judge's  subsetiuent  determination. 

If  the  application  to  intervene  is  seasonably  made,  the  judge  cannot 
refiise  to  permit  the  petition  to  be  tiled,  C.  P.  394.  If  for  any  cause  it 
tihould  not  be  allowed,  or  the  inter venor  has  no  right  to  be  heard  upon 
Jii.s  demands,  his  petition,  as  in  other  cases,  should  be  dismissed,  upon 
a  proi)er  exception  utged  against  it  by  the  party  opposing  it. 

't  is,  therefore,  ordered,  adjudged  a^nd  decreed  that  the  judgment  of 
tl  -  lower  court  be  annulled,  avoided  and  reversed  ,  and,  it  is  fui-ther 
01  'ered,  adjudged  and  decreed  that*  the  case  be  remanded  and  rein- 
rt  ted  on  the  docket  of  the  court  below,  and  the  appellant,  W.  G.  Wyly, 
al  )wed  to  present  and  tile  hisr  petition  of  intervention,  and  the  case 
t*  tie  proceeded  with  according  to  law,  appellees  to  pay  cost  of  appeal. 


Digitized  by  VjOOQIC 


238  SUPREME  COURT  OF  LOUISIANA. 


Halliday  vs.  Bi-idewell. 


S  ,^  No.  9154. 

36  238  G.  V.  Halliday  vs.  Henry  F.  Bridewell. 

109    548 

Ab  between  the  parties,  consent  is  essential  to  establish  a  paitnership.  bj  which  is  mfast. 
not  that  the  parties  should  qualify'  their  contract  as  a  partnership  eo  nomine,  but  that 
snch  consent  should  appear  either  from  the  terms  or  the  nature  of  the  contract.  Where, 
as  in  this  case,  it  affirmatively  appears  that  one  party  employe  the  other  and  agiecs  to 
pay  him  a  stipulated  proportion  of  the  net  profltH  as  compensation  for  services,  that  doen 
not  constitute  a  partnership  inter  seae. 
The  fact  that  plaintiff  cairied  on  businest*  in  the  name  of  Halliday  d^  Co.,  without  anv  put- 
ner,  cannot  relieve  defendant  from  paying  him  what  he  justly  owes. 

Defendant  being  the  manager  of  the  bnsiuess  in  New  Orleans,  in  the  absence  of  plaintiff, 
who  reeided  in  St.  Louis,  and  having  control  of  the  book-keeper  and  books,  the  books  are 
proper  evidence  against  him,  being,  properly  speaking,  his  own  statementa  of  the  busi- 
ness to  his  absent  principal.    Other  defenses  are  without  merit. 

APPEAL  from  the  Eighteenth  District  Court,  Parish  of  Tan^pahoa. 
Thompson,  J. 

.     J.  M,  Wright  J  Marr  <Ss  Beid  for  Plaintiff  and  Appellex^. 
H.  E.  Upton  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  On  December  17,  1878,  plaintiff  and  defendant  entered 
into  written  contract,  substantially  as  follows : 

"  G.  V.  Halliday,  now  domg  business  under  firm  style  of  G.  V.  Halliday 
&  Co.,  in  St.  Louis,  Mo.,  hereby  agrees  to  commence  a  separate  and  dis- 
tinct business  in  New  Orleans,  La.,  in  January,  1879,  with  stock  of 
safes,  locks,  etc.,  and  office  fixtures  aggregating  say  $3000,  at  list  prices, 
etc.  *  ♦  He  further  agrees  to  furnish  the  capital  necessary  for  pay- 
ment of  freight,  dray  age,  rent,  clerk  hire,  traveling  and  petty  expen8e.s 
during  the  year  1879,  said  stock  and  fixtures  to  be  and  remain  the 
property  of  G.  V.  Halliday  until  s^ld  to  hmui  fide  purchasers  and 
accounted  for  to  him,  until  December,  1879. 

"He  further  agrees  to  employ  Mr.  Henry  F.  Bridewell  to  assist  in 
managing  the  New  Orleans  business  on  the  following  terms,  viz : 

"  H.  F.  Bridewell  is  to  devote  his  whole  time  and  attention  to  the  New 
Orleans  business,  traveling,  soliciting  orders,  etc.  For  compeiisaMon 
therefor,  G.  V.  Halliday  agrees  to  aUot  cmd  bestow  on  H.  F.  Bridewell, 
one-half  of  the  net  profits  which  shall  accrue  to  the  said  business  in 
New  Orleans,  during  the  year  ending  December  31,  1879,  after  all 
expenses  have  been  duly  charged  to  profit  and  loss  and  after  a  credit 
of  ten  per  cent  interest  has  been  allowed  to  G.  V.  Halliday,  on  his 
average  capital  invested  diu-ing  the  year. 
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"  On  December  31, 1879,  G.V.  Halliday  shall  withdraw  his  investment 
with  ten  i)er  cent  interest,  from  the  available  assets,  and  the  remainder 
shall,  on  January  1,  1880,  be  equally  divided  between  Halliday  and 
Bridewell,  and  form  their  joint  stock  in  business  at  New  Orleans,  as 
equal  partner  in  the  continuance  of  the  same,  if  mutually  desired. 
Bridewell  fiirther  agrees  to  make  daily  report  of  sales  and  full  reports 
of  business  whenever  requested  and  at  least  every  three  months ;  not 
to  withdraw  more  than  $100  per  month  for  personal  use ;  and  to  remit 
to  Halliday,  receijits,  in  cash  and  bills  receivable,  as  fast  as  received, 
except  so  much  cash  as  is  necessaiy  for  current  expenses.     •     *     ♦ 

"  The  true  intent  and  meaning  of  this  agreement  is  herein  set  forth 
and  each  part}'  signing  hereto,  binds  himself  to  enhance  the  general 
welfare  of  G.  V.  Halliday  &  Co.,  New  Orleans,  La.,  which  shall  be  the 
name  and  firm  style." 

At  the  end  of  1879,  the  following  additional  agreement  was  entered 
into:  "  By  mutual  agreement,  this  31  st  December,  1879,  the  terms  of 
this  contract  are  continued  to  December  31 ,  1880,  excepting  that  Halli- 
day waives  his  credit  of  ten  per  cent  interest  on  average  capital  invest-* 
ed,  and  Bridewell  is  allowed  to  use  not  more  than  $150  per  month,  etc., 
otherwise  to  remain  in  full  force  and  effect." 

Under  these  agreements,  the  business  was  carried  on  during  1879 
and  1880,  and  then  terminated. 

Tlie  plaintiff  alleges  that  defendant,  as  his  agent  and  employ^,  drew 
from  the  fimds  of  the  concern  an  amount  of  $;{070  beyond  what  he 
had  a  right  to  draw,  under  the  contract,  for  the  recovery  of  which, 
or  of  such  sum  as  may  be  found  due  on  a  due  accounting  of  his  agency, 
he  brings  this  suit. 

The  defendant  files  tliree  exceptions  and,  afterwards,  a  general 
denial. 

The  first  exception  to  the  jurisdiction  of  the  court  is  frivolous. 

The  second  exception  is  that  the  contracts  established  a  partnership 
between  plaintiff  and  defendant  which  had  not  been  settled  and  that 
plaintiff  could  not  sue  for  a  specific  sum  but  only  for  liquidation  and 
settlement  of  the  partnership. 

The  contract  explicitly  declares  that  "  the  true  intent  and  meaning 
of  this  agreement  is  herein  set  forth."  If  this  be  true,  it  is  difficult  to 
see  how  the  conclusion  resulting  from  its  express  terms,  can  be  avoided, 
that  Halliday,  alone,  established  and  carried  on  the  business  in  New 
Orleans  J  that  he  employed  Bridewell  to  manage  tlio  business  and  to 
render  certain  stipulated  services  5   aud  that  he  jigrecd,  iu  compenaa- 
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tion  for  said  ttervices,  to  "  allot  and  bestow  "  iipou  the  said  Bridewell, 
one-half  the  net  profits.  The  other  stipulations  are  appropriate  u 
fixing  the  facilities  which  Halliday  })ound  himself  to  furnish  m  order 
that  profits  might  be  earned  and  as  settling  the  basis  tlpon  which  nei 
profits  were  to  be  ascertained. 

Our  Code  expressly  provides  that  *'  partnerships  must  be  created  b> 
the  consent  of  the  parties."  Article  2805.  We  are  not  here  concerned 
with  the  modifications  of  tliis,  applicable  to  third  persons.  See  City 
vs.  Gauthreaux,  t^  A.  1126. 

As  between  the  parties,  consent  is  essential.  By  this,  is  not  meant 
that  they  must  in  terms  qualify  their  contract  as  a  partnership  eo 
nomine;  but  it  must  appear,  either  from  the  terms  or  from  the  nature  of 
the  contract,  that  it  is  a  partnership ;  and  in  determining  th<,'  question, 
both  the  terms  and  the  nature  of  the  comract  must  be  considered  to- 
gether. It  would  be  perfectly  comi)etent  for  parties  to  form  a  contract 
with  each  other,  which,  ordinarily,  would  constitut>e  a  partnership  and 
produce  all  the  eflfects  of  partnership,  and  yet  to  stipulate  with  each 
.other  that  it  should  not  produce  such  effects ;  and  such  stipulation,  as 
between  themselves,  would  be  valid. 

Nothing,  however,  is  better  settled  than  that  a  contract  by  which  one 
party  receives  a  part  of  the  profits  as  a  comi>ensation  for  services,  does 
not,  necessarily,  constitute  a  partnership,  especially  inter  aese.  BuUoc 
vs.  Paillos,  8  N.  S.  174;  Cline  vs.  Caldwell,  4  La.  140;  Ilallett  vs. 
Desban,  14  A.  529;  Horgi-ave  vs.  C<mroy,  4C.  E.  Green,  281 ;  McMahon 
vs.  O'Donnell,  5  Id.  306. 

Where,  in  such  a  case,  it  clearly  appears  that  the  party  so  remuner- 
ated, is  an  employ^  and  not  a  partner,  the  presumption  of  partnership 
as  between  the  x>arties  is  conclusively  rebutted. 

Such  is  the  case  here.  It  is  obvious,  to  our  minds,  tliat  this  conti*art 
was  not  intended  as  creating  an  immediate  partnership,  but  was  ent«re<l 
into  with  a  view  to  an  ultimate*,  partnership  at  the  end  of  the  year,  *'  if 
then  mutually  desired."  That  it  was  not  then  desired  or  cont4»ni]>lated 
sufliciently  appears  from  the  supplemental  agreement. 

The  exception  was  properly  overruled. 

The  third  exception  is  of  no  cause  of  action,  based  on  the  gn^und 
that  plaintiff  alleges  that  he  had  transacted  business  in  the  name  of  G. 
V.  Halliday  'c§  Co,,  without  having  any  actual  partner  interested,  in 
violation  of  a  prohibitory  law.     R.  S.  $^  2668-9. 

There  is  nothing  in  the  exception.  It  is  true  the  code  provides  that 
"  whatever  is  done  in  violation  of  a  prohibitory  law  is  void,"  article  11; 
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but  what  is  it  that  defendant  claims  should  be  avoided  f  Plaintiff  sues, 
in  bis  individual  name,  under  a  contract  made  by  himself,  individually, 
for  the  recovery  of  moneys  received  by  defendent  as  his  agent  and  not 
accounted  for.  There  is  no  room  for  the  application  of  the  principal 
bere,  even  if,  in  any  case,  a  debtor  of  an  individual  who  has  violated 
this  statute  could  invoke  it  as  a  shield  to  prot<*ct  him  from  paying 
what  he  justly  owes.     See  Kent  &  Co.  vs.  Mojorrier,  decided  this  day. 

On  the  merits,  we  tind  no  reaison  for  disturbing  the  judgment  of  the 
lower  court.. 

The  plaintiff  supported  his  claim  by  the  books  of  the  business  and 
br  statements  rendered  by  defendant  and  his  letters  accompanying 
them. 

Defendant  had  the  entire  management  of  the  business  in  New  Orleans : 
he  employed  the  book-keepers  and  the  books  were  kept  under  his 
supervision.  As  the  judge  a  quo  well  says :  **  these  books  are,  in  re- 
ality, Bridewell's  own  statements  to  his  employer,  of  the  business  in 
New  Orleans."  The  objection  that  they  are  not  competent  evidence 
against  him  has  no  foundation. 

The  pretension  that  the  amount  which  he  was  allowed  to  draw  out 
monthly,  for  personal  use,  was  a  compensation  over  and  above  his 
share  of  the  net  profits,  finds  no  support  in  the  terms  of  the  contract. 

The  attempt  to  supplement  the  books  and  statements  by  an  alleged 
private  memorandum  kept  by  defendant  and  never  exhibited  until  the 
trial  of  the  case,  cannot  be  countenanced. 

The  claim  for  half  of  stock  on  hand  is  obscure  and  stale.  He  made 
DO  such  claim  when  he  was  discharged  or  afterwards,  nor  even  in  his 
pleadings,  w^here  it  should  have  been  specially  urged,  if  relied  on. 

Judgment  affirmed. 

Rehearing  refused. 


No.  9107. 
The  State   ex  rel.  The  .Board  of  School   Directors  of  the      "as  24i( 

108    8041 

Parish  of  Orleans,  vs.  Epwin  H.  Fay,  Superin- 
tendent of  Public  Education. 

^  ere  a  mistake  has  been  made  by  the  State  Treasurer  in  announcing  to  thv>  Snperintend- 
ent of  PnSlic  Education  tbe  amount  of  funds  for  apportionment  among  the  edncable 
children  of  the  State,  but  before  the  apportionment  could  be  cancelled  the  school  direct- 
ors of  Orleans  had  received  their  quota  under  it,  when  the  true  sum  has  been  ascertained 
ud  announced  to  the  superintendent,  and  a  revised  apportionment  is  to  be  made,  it  is 
16 
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proper  that  the  superintendent  should  take  into  account,  when  apportioning  to  Orleans, 
the  sum  already  impi-operly  paid  to  her  under  the  mistake,  and  which  payment  had  been 
made  in  consequence  of  that  mistake. 

APPEAL  from  the   Seventeenth  District  Court,   Parish    of  Ea*t 
Baton  Rouge.     Sherhurn,  J. 


(jh(i8,  F.  Bvck,  H.  M.  Favroiy  and  Favrot  d  Lanson,  for  Plaintiffs  and 
Appellantti. 

Defendant  and  Appellee  unrepresented  in  this  Court. 


The  opinion  of  the  Court  was  delivered  by 

MANNiNii,  J.  This  is  a  i)roceeding  by  mandamus  eoupled  with  an 
injunction,  the  object  of  which  is  to  compel  the  defendant  to  apportion 
to  the  relators  twenty -one  per  centum  of  the  amount  appropriated  for 
the  support  of  public  schools  throughout  the  State,  and  to  prevent  the 
payment  of  wan*ants  di'awn  on  that  fund  to  the  j<rejudice  of  their  claim. 

The  allegations  are  that  there  are  290,036  educable  children  in  the 
State,  and  that  01,456  of  these  are  in  Orleans  parish,  which  entitles  her 
to  twenty-one  per  centum  of  this  fund,  and  that  it  is  the  duty  of  the 
superintendent  to  apportion  it  quarterly  on  the  first  Monday  in  March 
and  each  quarter  thereafter — that  from  the  scIiqoI  revenues  of  1882,  up 
to  Febiiiary  12, 1883,  the  State  Treasurer  had  reported  to  the  superin- 
tendent for  apportionment  $32,410  25,  and  that  on  March  6th  following 
the  same  officer  reported  the  further  sum  of  $15,000  for  ai>portionment, 
and  that  Orleans  parish  is  entitled  to  the  above  mentioned  proportion  of 
them,  viz;  $10,003  56-r-that  no  a|)i)ortionment  of  the  funds  of  1882  had 
been  maide  to  the  relators,  but  that  the  sui>erintendent  had  issued  to 
them  in  February,  1883,  a  certilicate  of  ai)portionment  of  $1997  32  of 
the  revenues  of  1882,  which  they  had  refrised  to  receive. 

The  brief  of  the  plaintiffs  (there  is  no  axipearauce  in  this  Court,  for 
the  respondent)  states  that 

"  Mr.  Fay  assigns,  in  his  answer  and  in  his  testimony,  his  reason  for 
an  unequal  distribution  of  the  school  funds  for  the  year  1882,  to  the 
advantage  of  the  coimtry  parishes  and  to  the  prejudice  of  the  parish  of 
Orleans,  which  reason  is,  that  some  mistake  had  occurred  by  which  the 
parish  of  Orleans  had  received  more  than  its  pro  x^ta  share  of  the  ftmds 
a])propriated  for  school  pui-poses  for  the  year  1881,  and  that  he  deemed 
it  to  be  his  duty  to  make  up  the  losses  thus  sustained  by  the  country 
parishes,  by  giving  them  appropriations  from  the  school  funds  of  1882, 
sufficient  in  amount  to  accomplish  that  end.  The  letter  addressed  b} 
E.  A.  Burke,  State  Treasurer,   to  the   superintendent,  dated  3d  July, 
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li^,  introduced  in  evidence  by  Mr.  Fay,  explains  the  whole  matter, 
and  shows  that  if  the  school  board  of  the  pariah  of  Orleans  at  any  time 
received  more 'than  it  was  entitled  to,  the  amount  so  received  was  from 
the  revenues  of  the  year  1881." 

An  examination  of  the  answer  and  testimony  of  the  respondent  ex- 
hibits his  statement  to  be,  that  on  June  16,  1882,  there  was  subject  to 
apportionment  $65,015  47,  and  that  he  apportioned  that  sum  to  the 
several  parishes,  and  the  share  of  Orleans  was  $13,520  32,  her  full 
qnota,  which  was  paid  to  the  relators  June  27,  1882 — that  two  or  three 
daT8  thereafter  the  treasurer  reported  to  him  a  mistake  had  been  made, 
and  that  the  entire  apportionment  must  be  cancelled  as  there  was  not 
money  in  the  treasiiry  to  pay  it,  and  thereu])on  he  sent  circulars  to  all 
the  country  parishes  with  this  information,  and  cancelled  their  appor- 
tionments. The  information  came  too  late  tor  the  same  action  on  the 
Orleans  apj)ortionnient.  It  had  already  been  paid.  No  parish  save 
<)Tlean8  received  any  part  of  that  apportionment — that  the  $15,000  men- 
tioned in  the  petition  is  not  required  to  be  apportioned  until  lune  (this 
snit  was  filed  in  March),  and  that  he  did  not  apportion  to  Orleans  any 
part  of  the  fund  which  he  had  for  difltiibution  in  Deceml>er,  1882,  be- 
cause all  she  was  then  entitled  to  did  not  amount  to  the  sum  she  had 
already  improperly  rex^eived,  as  above  detailed.  That  in  February, 
1p83,  he  apportioned  the  sum  then  on  hand  so  as  to  ^ve  to  the  country 
parishes  what  was  withheld  from  them  by  the  mistake  recited  already, 
and  the  quota  of  Orleans  was  $1997  32,  the  amount  of  the  certificate 
which  they  rejected. 

It  would  be  an  extraordinary  state  of  things  if  a  mistake,  such  as 
that  committed  here,  could  not  be  rectified  by  the  officers,  who  made 
it.  The  discovery  of  it  by  the  treasurer  was  not  immediate,  so  that  the 
relators  who  were  on  the  alert  got  the  money  before  the  order  to  pay  it 
could  be  cxjuntermanded,  but  no  other  parish  received  its  apportion- 
ment because  the  cancellation  was  made  in  time  to  prevent  any  pay- 
ment to  them.  If  the  warrant,  improvidently  issued  under  a  mistake, 
had  not  been  presented  promptly  by  the  relators,  before  the  mistake 
was  discovered,  and  before  the  cancellation  of  the  ap|>ortionment,  it 
^  lid  not  have  been  paid,  and  Orleans  would  have  been  in  the  same 
s  lation  as  the  other  parishes.  When  these  subsequent  school  reve- 
r  f?s  came  in,  the  distribution  or  apportionment  would  have  been  then 
I  de  proportionally  to  the  educable  children  throughout  the  State,  and 
'    leans  would  have  then  received  her  quota,  and  not  till  then. 
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That  is  exactly  what  she  has  received.  She  has  received  her  px-o- 
portional  share,  only  she  received  a  large  part  of  it,  in  consequence  of 
the  mistake,  sooner  than  she  should  have  received  it.  She  does  not 
feel  thankful  for  the  early  dole,  but  on  the  contraiy  is  striving  to  take 
a  full  share  of  what  remains  away  from  her  hungrier  sisters.  This  i» 
ungracious,  and  what  is  more  to  the  purpose,  is  illegal.  The  lowor 
judge  so  ruled  and  we  affirm  his  judgment. 


I  36      244) 


No.  9104. 

Mrs.  Sallie  C.  Day  and  Husband  vs.  The  New  Or^  eans  Pacific 

Railway  Company. 

The  burden  of  proof  in  a  suit  in  damages  for  the  killing  of  animals  by  a  railway  company 

'    rests  on  the  plaintift  to  show  negligence.    Stevenson's  case,  1)5  A.  498.  aflirmed. 
A  company  which  is  induced  to  build  its  road  through  certain  lands,  which  does  so,  Mid 

which  is  permitted  to  run  its  trains  regularly  through  the  same,  cannot  be  considered  as 

a  tresi^asser. 
A  company  is  not  at  fault  for  not  fencing  in  its  track,  although  the  name  runs  thronich  a 

pasture  ground,  in  the  absence  of  contract  or  law  requiring  that  pititection. 

APPEAL    from   the   Twelfth    District  (^ourt,  Parish   of   Rapides. 
Blachman,  J. 

White  dt  Thornton  for  Plajntifif'  and  Appellants. 

Kennard,  Hotce  <&  Prentiss  and  Andrews  &  Foster  for  Defendant  and 
Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  in  damages  for  the  killing  by  the 
defendant  company  of  a  jack  and  mule  of  plaintiff's  on  the  night  of 
November  11,  1882,  the*  animals  being  valiuul  at  twelve  hundred  dol- 
lars. The  charges  are  that  the  company  had  no  right  of  way  on  the 
Experiment  plant4ition  where  the  accident  occurred  and  that  the  injury 
was  sustained  in  consequence  of  the  negligence  of  the  company's  agents 
in  charge  of  its  trains  and  cars. 

The  defense  is  a  general  denial,  coupled  with  averments  of  the  right 
of  the  company  to  the  use  of  the  road,  as  derived  from  formal  conces- 
sion and  acquiescence  on  the  part  of  plaintiff's  authors  and  herself,  and 
the  lapse  of  time. 

Prom  a  judgment  rejecting  her  demand  the  plaintiff  appeals. 

In  the  suit  between  the  same  parties  for  the  same  object,  the  plaintiff 
was  non-suited,  this  Court  holding  that  her  supplemental  petition 
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alleging  trespass,  filed  on  the  second  day  of  the  trial  and  under  which 
evidence  had  been  adduced,  should  have  been  stricken  out  and  no  evi- 
dence admitted  under  it.     35  A.  694. 

The  present  is,  therefore,  a  new  suit,  incorporating  as  above  stated 
the  chargt*  that  the  company  had  no  right  of  way  and  was  a  trespasser, 
which  the  rejected  petition  had  previously  set  forth. 

On  the  trial  the  original  testimony  admitted  on  the  tirst  trial  was 
mtroduced  by  consent  and  two  additional  w^itnesses  were  heard. 

The  killing  of  the  animals  is  abundantly  proved,  but  tliat  it  hap- 
pened through  the  negligence  or  fault  of  the  company's  employees  is 
not  even  presumably  established. 

It  appears  that  on  the  night  mentioned,  two  trains  ran  through  plain - 
tiflTs  pasture,  a  freight  train  and  a  passenger  train.  The  train  was  run- 
ning about  twenty  miles  an  hour,  the  fireman  and  the  engineer  at  their 
proper  place,  watching,  and  the  light  in  front  of  the  locomotive  burn- 
ing. All  at  once  an  animal,  which  had  not  been  noticed  previously, 
jumped  from  one  of  the  sides  of  the  road  upon  the  track,  in  front  of  the 
engine,  and  was  struck  and  thrown  aside.  As  the  animal  had  not  been 
seen,  it  could  not  have  been  frightened  off  and  the  train  could  not  have 
been  slackened. 

The  otlier  animal  was  killed  during  the  same  night,  but  earlier.  The 
night  was  dark;  there  was  no  fog,  however.  The  lights  were  burning 
on  the  locomotive,  which  had  whistled  and  stopped,  probably  both  at 
the  same  time,  as  far  as  practicable. 

Nothing  shows  that  the  accidents  could  have  been  prevented.  The 
burden  was  upon  the  plaintiff,  in  both  cases,  to  prove  negligence  on  the 
part  of  the  company.  We  have  thus  held  in  the  case  of  Stevenson,  35 
A.  498,  and  see  no  reason  to  depart  from  the  ruling  there  made  on  the 
question  of  amis. 

Plaintiff's  main  and  ostensible  hope  for  recovery  seems  to  be  based 
upon  the  aBSumption  of  a  legal  presumption  of  fault  and  negligence  on 
the  part  of  the  defendant  company,  arising  from  the  fact  that  it  was  a 
trespasser  on  plaintiff's  lands  and  should  have  fenced  in  its  tracks  run- 
ning through  the  pasture  grounds  where  the  animals  killed  were  kept 
and  grazed. 

"^he  plaintiff  earnestly  insists  upon  the  weight  of  the  ruling  of  the 
Sn  ireme  Court  of  Minnesota  (18  Minn.  434)  to  show  that  the  company, 
bei  ig  a  trespasser,  is  prima  facte  liable ;  but  that  was  a  case  in  which 
the  company  had  commenced  to  expropriate  and  had  not  been  invited, 
e&4  '>uraged  and  permitted  to  build  its  road  and  run  its  trains;  in  other 
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words,  had  not  obtained  any  voluntarily  conceded  right  of  way,  formal 
or  implied. 

The  Court,  nevertheless^,  there  distinctly  said:  **  If,  indeed,  the  com- 
pany was  there  by  plaintiff's  consent,  by  his  leave,  it  was  no  trespass, 
no  ii^jury  to  plaintiff.  ♦  *  *  We  do  not  think  the  defendant  proved 
the  Ucense  set  uj)." 

In  the  Vermont  case  (33  Vt.  314),  the  Court  said  that,  if  the  plaintiff 
had  given  the  company,  by  express  assent  or  silence,  to  understaod 
that  he  did  not  intend  to  object  to  its  proceeding  with  its  construction 
and  operation,  he  could  stop  neither  the  work  nor  the  trains. 

In  the  case  specially  invoked  (Minnesota),  the  fact  tha-t  the  company 
•had  commenced  proceedings  to  expropriate  repels  the  idea  that  the 
plaintiff  had  given  the  authority,  or  that  he  had  acquiesced  in  their 
right  of  way,  and  leaves  no  room  for  conjecture  that  if  such  right  had 
been  clearly  conceded  the  matter  would  not  have  gone  to  law. 

It  is  abundantly  established  by  the  evidence  in  the  case  before  ui», 
which  was  not  considered  in  this  Court  when  the  first  suit  was  tried, 
that  the  road-bed  of  the  defendant  company  on  which  the  a^M^idents 
complained  of  have  occurred,  was  laid  and  graded,  in  other  words  was 
built,  with  the  authority,  nay,  at  the  instance,  of  plaintiff's  father,  who 
owned  the  land  at  the  time  and  who  imposed  no  restriction  on  the  priv- 
ilege allowed ;  further,  that  since  his  death,  which  took  place  in  1880, 
tracks  have  been  laid  and  trains  run  through  the  same  land  to  the 
knowledge  and  without  any  objection  on  the  part  of  the  plaintiff  and 
of  her  legal  representatives  or  agents. 

Those  circumstances  are  amply  sufficient  to  clear  the  defendant  com- 
pany from  the  chaige  of  trespass  preferred  against  it. 

The  authorities  on  this  point  are  indisputable.  See  St.  Julien  vs. 
Morgan's  R.  R.  Co.,  35  A.  924;  also,  Bourdier  &  Belleseiu  vs.  Morgan's 
R.  R.  Co.,  35  A.  947;  Kanaya  vs.  St.  Louis,  L.  &  D.  R.  R.  Co.,  October, 
1882;  Reporter  XV,  No.  7,*  pp.  213,  214;  Mathews  vs.  St.  Paul  &  S.  C. 
R.  R.  Co.,  18  Minn.  434;  33  Vermont,  314. 

As  to  the  other  ground,  that  the  company  is  at  fault  for  not  fencing 
in  its  track,  the  authorities  likewise  show  it  to  be  untenable.  15  A. 
105;  23  A.  154;   35  A.  499,  696. 

The  district  judge  concluded  rightly  in  setting  the  differences  of  the 
litigants  forever  at  rest  by  a  final  decree. 

Judgment  affirmed,  with  costs. 

Manning,  J.,  dissents  from  the  approval  of  the  decision  in  the  Ste- 
venson case,  and  absents  to  the  principle  announced  in  the  St.  Julien 
case. 
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Board  of  Conncilmen  vs.  Cr^monini. 

No.  9128. 
Board  of  CorNCiLMEN  of  Baton  Rou«r  v8.  C.  Cri^monini. 

Under  the  otdiiuuice  of  the  city  of  Baton  Rouge,  aothorizlng  the  pi-osocution  and  pnnish- 
nient  of  the  owoers  of  houses,  after  conviction  of  their  tenants  for  keeping  disorderly 
hodsee  therein,  and  due  notification  thereof  to  such  owneis  or  their  agents,  no  prosecu- 
tion can  be  maintained  against  such  oveners.  before  conviction  of  their  tenants  and 
previous  to  notice  of  the  same  to  them. 

The  council  of  a  municipal  corporation  can  provide  modes  of  punishment  of  offenders  against 
its  police  ordinances,  by  general  ordinances  afTecting  all  persons  alike,  but  it  is  powerless 
to  single  out  any  individual  and  denounce  his  trade,  occupation  or  conduct. 

Proceedings  against  offenders  against  municipal  ordinances  must  be  instituted  before  a  com- 
petent  tribunal — contradictorily  with  the  accnsed^and  not  eoDparts  by  resolutions  of  the 
a>ancil.  « 

An  appeal  f^om  a  mayor's  court  will  not  be  dismissed  for  irregularities  and  deficiencies  in 
the  transcript,  if  the  latter  contains  the  ordinance  on  which  the  judgment  complained 
was  predicated.    Such  defects  cannot  be  attributed  to  the  fault  of  the  appellant. 

APPEAL    from    the    Mayor's    Court    of    Baton    Rouge. ^ 
Booth,  J. 


C.  C.  Birdf  City  Attorney,  for  Plaintiff  and  Appellee. 
Knox  <&  Laycock  for  Defendant  and  Appellant. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

FocH^,  J.  Defendant  has  appealed  from  a  sentence  of  the  mayor 
condemning  him  to  pay  a  fine  of  S25,  or  in  default,  to  an  imprisonment 
of  fifteen  days. 

Appellees  urge  their  motion  to  dismiss  on  the  ground  that  the  tran- 
script does  not  contain  the  ordinance  under  which  the  defendant  was 
sentenced.  Proceedings  intended  to  secure  a  revision  of  this  judgment 
are  now  before  us  for  the  third  time. 

In  March  of  last  year,  we  dismissed  the  su8])en8ive  appeal  taken 
therefrom  by  the  defendant,  on  the  ground  that  the  transcript  did  not 
contain  the  city  ordinance  or  resolution  of  the  council  on  which  the 
judgment  apparently  rested.    35  A.  367. 

Subsequently,  we  issued  a  mandamus  compelling  the  mayor  to  grant 
to  the  defendant  a  devolutive  appeal  from  tlie  judgment  complained  of. 

The  present  appeal  has  been  returned  in  obedience  to  our  writ,  and 
the  board  of  conncilmen  of  which  the  mayor  himself  is  a  component 

art,  complains  of  the  insufficiency  of  the  transcript.     With  what  grace 

%n  the  mayor,  whose  duty  it  was  both  under  the  law  and  under  our 

Tit  to  return  a  complete  transcri])t,  pretend  to  attribute  the  fault  to 

)pellant! 
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In  point  of  fact  the  transcript  does  contain  the  city  ordinances,  the 
resolution  of  the  council  and  the  petition  of  citizens,  on  which  the 
mayor  founded  his  proceedings,  and  rested  his  judgment  against  the 
defendant.  The  pith  of  appellee's  complaint  is  that  those  documents 
had  not  been  introduced  in  evidence  or  filed  in  the  trial  before  the 
mayor's  court.  If  it  be  so,  the  whole  prooeeding  was  irregular  and 
oppressive.  But,  be  that  as  it  may,  the  documents  in  question  were 
called  for  in  our  writ  of  mandamus,  and  are  so  certilied  by  the  mayor. 
As  we  remarked  in  the  opinion  dismissing  the  suspensive  appeal,  we 
cannot  require  as  full  and  complete  transcripts  from  mayor's  courts,  as 
we  exact,  according  to  law,  from  courts  of  record ;  as  this  transcript 
furnishes  the  ordinance  and  other  documents  which  form  the  basis  of 
the  prosecution  instituted  against  the  defendant,  and  as  the  laches  of 
the  mayor  in  the  confection  of  the  transcript  cannot  be  possibly  attri- 
buted to  the  appellant,  it  becomes  our  duty  to  review  the  i)roceeding8, 
which  were  predicated  on  the  documents  which  are  now  before  us. 
The  motion  to  dismiss  is,  therefore,  denied.  Borde  vs.  Erskine,  33  A. 
873. 


\r  On  the  Merits. 

ri  The  appeal  involves  the  investigation  of  the  alleged  illegality  of  a 
line  or  penalty  imposed  by  a  municipal  corporation,  and  it  falls  under 

;  our  jurisdiction  irrespective  of  the  amount  involved  in  the  contestation. 

A  Cons.  art.  81. 

''}  The  charge,  under  which  the  defendant  wa*  punished,  was  for  "  set- 

[■^  ting  at  defiance  and  refusing  to  comply  with  a  resolution  of  the  city 
council  prohibiting  him  from  renting  a  certain  house  to  women  of  lewd 

?^,  and  abandoned  conduct." 

J  '  The  record  shows  that,  in  furtherance  of  a  petition  of  several  citizens, 

►•J 

:"•;•  the  city  council  adopted  a  resolution  on  the  5th  of  September,  1882, 

^  declaring  that  a  certain  house  on   North  street,  occupied  by   lewd 

y  ■  women,  was  a  nuisance,  and  directing  that  said  women  be  notified  to 

^;  remove  from  said  premises  and  to  abandon  their  purpose  of  keeping 

^  thereon  a  disorderly  house. 

\>  The  petition  of  citizens  and  the  resolution  were  both  silent  as  to 

ik^  Cr6monini,  the  defendant  herein,  and  the  owner  of  the  house  in  ques- 

^'  tion. 

i  >  Hence,  there  was  no  resolution  of  the  council  prohibiting  him  from 

^'  renting  his  house  for  the  purpose  denounced  in  the  petition  of  citizens. 
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It  follows^  therefore,  that  the  notice  communicated  to  him  by  the  chief 
of  police,  under  the  mayor's  directions,  had  no  foundation  in  law,  and 
could  bear  no  legal  effect.  ^ 

The  city  ordinance,  on  the  subject  of  disorderly  houses,  authorizes 
the  prosecntion  and  punishment  of  offenders,  by  tine  or  imprisonment, 
and  by  closing  their  establisi^ments. 

The  ordinance  further  authorizes  the  prosecution  and  punishment, 
by  tine  or  imprisonment,  of  the  owners  of  such  houses,  after  the  con- 
viction of  the  inmates  thereof,  as  keepers  of  disorderly  houses,  and 
after  notification  of  such  conviction  to  said  owi^ers  or  their  agents. 

We  understand  that  the  proceedings,  thus  authorized,  must  be  insti- 
tuted before  the  mayor's  court  or  other  competent  tribunal,  and  contra- 
dictorily with  the  accused. 

In  this  case,  the  persons  who  are  denounced  by  the  citizens  in  their 
petition,  as  keepers  of  a  disorderly  house,  had  not  been  prosecuted  and 
had  not  been  judicially  condemned  when  the  defendant,  Cr^monini, 
was  arrested  and  traduced  before  the  mayor's  court.  Hence,  it  follows 
tlfat  there  was  no  foundatian,  such  as  is  imperatively  required  by  the 
city  ordinance,  for  his  prosecution.  We,  therefore,  hold  that  the  penalty 
imposed  against  him  was  absolutely  unauthorized  and  is  glaringly 
illegal. 

The  city  council  has  the  undoubted  power  to  prescribe  modes  of 
punishment  for  the  violation  of  its  ordinances  and  we  understand  that 
such  power  was  exercised  in  adopting  the  ordinance  as  to  disorderly 
bouses,  to  which  we  have  hereinabove  refeiTed. 

But  the  council  can  legally  pass  no  ordinance  which  proposes  to 
single  out  one  individual  and  to  specially  prohibit  him  from  doing  any 
act,  under  penalty  of  fine  or  imprisonment.  No  one  can  be  condemned 
without  a  hearing. 

The  oppression  of  this  defendant,  by  the  proceedings  now  under  con- 
sideration, is  even  more  palpable  than  the  outrageous  prosecution,  so 
severely  denounced  by  our  predecessors,  in  the  case  of  Municipality 
of  New  Orleans  vs.  Blineau,  3  A.  688. 

We  abstain  from  any  expression  of  opinion  touching  the  constitution- 
ality or  legality  of  the  ordinance  on  disorderly  houses,  in  so  far  as  it 
Dorports  to  affect  the  owners  of  property  which  may  be  occupied  by 
ants  keeping  thereon  disorderly  houses. 

Ldmitting  its  full  legality  and  binding  effect  for  the  purposes  of  this 
B,  we  find  that  the  mode  of  proceeding,  which  it  prescribes,  has  not 
n  followed  in  the  premises  by  the  mayor;  that  the  prosecution 
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against  this  defendant  had  not  been  preceded  by  a  judicial  condemna- 
tion of  his  tenants  and  that,  necessarily,  he  had  not  been  previously 
Qotiiied  of  such  action ;  all  of  which  wa«  indispensable  to  a  legal  prose- 
cution against  him. 

The  judgment  or  sentence  appealed  from  is,  therefore,  annulled, 
avoided  and  reversed,  and  the  prosecution  against  the  defendant  is, 
therefore,  dismissed  at  appellee's  costs  of  the  trial  below  and  of  the 
present  appeal. 


No.  9115. 
Mrs.  M.-  L.  Proctor  vs.  Mrs.  P.  L.  Hebert,  Executrix. 

Wliere  a  minor  has  been  emancipated  under  the  proviaioDS  of  article  385  of  the  Code,  prea- 
cription  against  his  right  of  action  against  his  tntor  for  a  settlement  begins  l^m  the 
date  of  his  emancipation  and  not  from  his  mi^jority. 

APPEAL  from  the  Twenty- third  District  Coui-t,  Parish  of  Iberville. 
Talboty  J.  ad  hoc. 


T.  E.  Griice  and  Alex,  Hebert  for  Plaintiff  &nd  Appellant. 
David  N,  Barroio  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  appeals  from  a  judgment  sustaining  a  plea  of 
prescription  against  her  demand  for  the  rendition  of  an  account  of 
tutorship  by  the  legal  representative  of  her  deceased  tutor. 

The  only  question  presented  by  the  a|>peal  is,  whether  the  prescrip- 
tion in  question  (four  years)  l)egan  to  run  from  majority,  or  the  date 
of  emancipation,  the  plaintiff  having  be<?n  emancipated  under  the  pro- 
v^isions  of  Article  385  R.  C.  C. 

Article  362  C.  C.  prescribes  that  prescription  begins  to  run  from  majori- 
ty. This  is  a  general  law  and  the  reason  why,  under  this  law  prescrip- 
tion should  begin  to  run  from  maj<mty  is  obvious,  almost  too  much  so  to 
require  explanation.  It  is  because  at  this  period,  when  the  minor  reaches 
the  age  of  twenty-one  years,  he  emerges  from  all  the  disabilities  that  had 
attended  his  minority  and  for  the  first  time  l)ecomes  clothed  with  full  con- 
tracting powers  and  subjected  to  all  the  correlative  responsibilities 
that  flow  from  the  attainment  of  such  powers  and  the  possession  of 
such  rights  and  privileges.  The  law  grants  him  four  years  within 
which  he  has  full  and  ample  authority  to  provoke  a  settlement  with  his 
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I  El  tor,  rjinohiug  thv  adiiLiQistnition  of  his  property  and  the  charges  of 
maiuteniince.  If  he  waits  lonj^for  than  this  term,  and  fails  to  exercise 
tbt  right  tliuB  accorded  to  Jiim,  the  right  becomes  forever  lost  to  him. 

Bni  eniniK^ipation,  under  the  article  refen-ed  to,  works  a  dispensa- 
titpn  fniiii  the  legal  disjitjiHties  of  minority  as  full  and  complete  as  the 
artuiDUjfUt  of  the  age  of  majority  under  the  general  law.  It  places 
tlie  niinoFt  thus  freed,  on  the  same  plane  with  the  major  under  the  gen- 
rral  law  and  iu vests  hiiii  \vifli  identically  the  same  rights,  and  subjects 
liini  to  eqiml  responrtibnitiert*      In  other  words,  instead  of  leaving  ^ 

the  mijior  to  the  operation  of  the  general  law  and  making  him  wait  ;3 

till  he  is  twenty -one  years  of  i*ge,  it  virtually  and  in  effect  fixes  and  ^ 

v>taWifthes  his  insyority  at  an  earlier  period  of  life,  that  is,  at  any  time  '♦^l 

when  be  shall  have  pasac^d  the  nge  of  eighteen  years.     A  perusal  of  the  | 

biw  and  the  judgment  rendered  under  its  authority,  leaves  no  doubt  '% 

on  this  point.  ^ 

For  instance  the  judgment  of  emancipation  in  this  case  reads :  <^ 

'*It  is  therefore,  ordered,  adjudged  and  decreed  that  the  said  Mary 
Letitia  Hebert  be  and  she  is  hereby  fully  emancipated  and  relieved  -^ 

froui  all  the  disabilities  which  attach  by  law  to  minors,  with  power  to  )1 

do  and  perform  all  acts  as  fnlly  and  completely  as  if  she  had  attained  .  ;l 

the  age  of  twenty-one  years."  :^i 

The  question  very  naturally  arises  upon  reading  this,  why  should  /^ 

th%  right  of  a  person  who  has  attained  his  ma^jority  to  bring  his  tutor  >! 

to  account  be  limited  to  four  years  from  this  event  and  a  longer  time  '  j 

be  granted  for  this  purpose  to  one  upon  whom,  under  an  exceptional  ,^ 

provision  of  the  law,  majority  has  been  conferred  with  all  resulting  ^ 

rights  by  a  judgment  of  a  court  1 

After  due  reflection  we  have  reached  the  conclusion  that  the  law  is 
not  guilty  of  such  a  solecism.  That  in  fact  the  operation  of  the  two 
provisions  or  articles  of  the  code  above  cited,  afford  the  most  striking 
illustration  of  the  forced  meaning  and  effect  of  the  trite  maxim  whose 
pith  is  only  preserved  in  the  vernacular  of  ratione  cessante  cessat  ipsa 
ter,  for  we  may  reasonably  ask  why  should  prescription  be  governed 
by  the  provisions  of  Article  362  in  a  case  where  its  very  foundation 
has  been  removed  by  the  practical  operation  and  working  of  the  special 
provision  of  Aiiicle  385  of  the  Code  f 

Tender  these  views  we  think  the  plea  of  prescription  was  properly 
sue  tained. 

'lie  record  shows  that  the  suit  for  the  account  was  filed  on  the 
twrnty -fifth  of  August,  1882,  and  that  the  plaintiff  was  emancipated 
on  ;he  tenth  of  January,  1876. 

J  ^dgment  affirmed. 
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No.  9124. 

Succession  op  Joseph  Anger. — ^On  Opposition  of   Richasd 
Humble,  Tutor. 

When  there  are  two  distinct  immovables  in  a  snecession,  boili  of  which  are  enbjfct  to  tht 
same  first  mortgage,  and  each  subject  to  difierent  second  tuott^ageft.  th«  AdmiulKtTatjdr 
cannot,  by  provoking  a  sale  of  one  immovable  before  the  other.  heD<-lIt  the  second  mott^ 
gagees  on  the  immovable  unsold,  to  the  prejudice  of  thosu  ou  that  Hold,  by  the  distribu- 
tion of  the  entire  price  of  the  latter  to  the  extinguishment  of  the  fiiat  atort^agb. 

Although  the  right  of  the  first  mortgage  creditor  to  take  the  prociHJcb  M  absolute,  otder  will 
be  made,  when  the  other  immovable  shall  be  sold,  to  maki»  nucb  flisiiibntioii  of  tb6  pro- 
ceeds thereof  as  will  leave  the  respective  second  mortgage  creiUtoTfl  in  the  Bame  puitivs 
as  if  both  immovables  had  been  sold  and  the  proceeds  of  butb  marshaled  far  nlmultaiiwiif 
distribution. 

APPEAL  from  the  Twenty-third  District  Coiirtj  Parish  of  Iberidlle. 
Pope,  J.  » 

Samuel  Mattheics  for  the  Tutor,  Appellant. 
Dtwid  N.  Barrow  for  the  Executrix,  Appellee* 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  succession  owned  two  plantationa,  known  as  "For- 
lorn Hope  "  and  "Hermitage,"  both  encumbered  by  mortgages. 

With  the  exception  of  a  vendor's  mortgage  jituI  lien  upon  the  undi- 
vided half  of  "  Forlorn  Hope,"  P.  S.  Graves  held  the  first  mortgage 
for  about  $16,000  on  both  plantations,  constituted  by  the  eame  au- 
thentic acts. 

C.  P.  McCan  and  others  held  second  morti^agea  on  the  "Forlorn 
Hope,"  while  opponent,  Richard  Humble,  tutor,  held  the  second  mort- 
gage on  *^ Hermitage." 

The  widow  of  Anger  and  executrix  of  his  will,  petitioned  for  sale  of 
all  the  property  to  pay  debts,  and  both  plantations  were  ordered  to  be 
sold. 

Pending  the  advertisement  of  this  sale,  it  appbiirn  that  w^rtain  par- 
ties filed  a  suit  claiming  ownership  of  one-half  of  **Forlorn  Hope^^ 
and  in  view  of  the  damaging  eflFect  which  this  eloud  upon  the  title 
would  produce  upon  the  bidding,  the  executrix  applied  for  and  ob- 
tained an  order  of  court  staying  the  sale  of  "Forlorn  Hope." 

The  sale  of  "Hermitage,"  however,  proceeded  and  was  etiiected  1  or 
the  price  of  $12,100,  of  which  $4033  33i  wan  juiid  in  cash  and  tie 
balance  in  interest-bearing  notes  maturing  reajx^ctivuly  ou  March  5, 
1884, 1885  and  1886. 
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Thereafter  the  executrix  negotiated  an  agreement  with  the  mortgage 
creditors  upon  "Porlorn  Hope,"  inclnding  P.  S.  Graves,  by  which  they 
bomid  themselves  to  stay  proceedings  for  foreclosure  until  December 
1,  1883,  and  to  permit  her  to  cultivate  the  plantation  under  order  of 
the  court,  upon  conditions : 

1.  That  the  proceeds  of  ^'Hermitage,"  after  satisfaction  of  pnor  priv- 
ileges, should  be  applied  to  the  reduction  of  the  Graves  moi*tgage ;  and, 

2.  That  the  net  proceeds  of  the  crop  of  1883  should  be  applied  to 
redactioii  of  the  mortgage  indebtedness. 

In  accordance  with  this  agreement,  the  executrix  has  filed  a  pro- 
Tisional  account,  in  which  «he  has  distributed  the  cash  portion  of  the 
price  of  "Hermitage,''  ^3000,  to  P.  S.  Graves  and  the  remainder  to  law 
charges  and  other  special  privileges,  and  has  also  placed  thereon  the 
whole  of  the  credit  portion  of  the  pric«,  amounting  with  interest  to 
t9034  62  "to  be  applied  to  payment  of  mortgage  of  P.  S.  Graves." 

The  tutor,  Humble,  opposes  this  account  on  the  grounds : 

1.  That  his  security  having  failed  by  the  sale  of  the  property  and 
consequent  extinguishment  of  his  mortgage,  he  is  entitled,  though  his 
debt  be  not  due,  to  exact  good  security  or  immediate  payment  under 
Article  2055,  C.  C. 

2.  That  the  proceeds  of  the  mortgaged  property  cannot  be  appro- 
priated to  payment  of  general  privileges  until  the  movables  and  other 
nnencumbered  property  are  exhausted. 

3.  That  the  whole  proceeds  of  "Hermitage"  cannot  be  appropriated 
to  the  first  mortgage  of  Graves,  which  aflfected  "Forlorn  Hope"  equally, 
bat  the  proceeds  of  sale  of  both  properties  should  contribute  ratably 
to  the  acquittance  of  said  first  mortgage. 

The  judge  a  quo  sustained  tlie  first  ground  of  opposition  in  so  far  as 
to  give  the  opponent  tutor  an  immediate  judgment  for  the  amount  of 
hia  debt,  payable  in  the  course  of  administration,  and  rejected  his  op- 
position in  all  other  respects. 

Prom  this  judgment  the  opponent  has  appealed,  and  the  executrix 
has  also  filed  answer  in  this  court  praying  for  a  reversal  of  that  part 
of  the  decree  which  awards  the  tutor  an  immediate  judgment  for  his 
debt 

The  solution  at  which  we  arrive  of  the  third  ground  of  opposition 
wiU  aid  in  the  disposition  of  the  other  two,  and  we  will,  therefore, 
consider  it  first. 

It  is  obvious  that  if  the  course  of  the  executrix  in  attributing  the 
whole  proceeds  of  "Hemiitage"  to  the  satisfaction  of  the  Graves  mort- 
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gage  be  approved  without  reserve,  a  most  gross  iTiJiistice  will  he-,  done 
to  the  opponent  tutor. 

If  the  sale  of  the  two  plantations  had  proceeded*  us  irtigittaUy  or- 
dered, simultaneously,  no  one  would  dispute  tiuii  the  piort^edw  fif 
both  would  have  been  marshaled  together  and  tlie  tirnt  luortga^f*  of 
Grraves  would  have  found  satisfaction  ratiibly  tTotu  the  pr^M^f  i^ls  of 
of  each,  leaving  the  surplus  of  eitlier  to  go  to  the  HatiiiJ'jictioii  of  rlie^ 
subsequent  mortgages  bearing  on  it. 

Can  this  just  and  equitable  result  be  altered  by  fl*e  mere  taut  that,  nu 
the  prayer  of  the  executrix  and  for  the  advantage  ni'  the  estate.,  th** 
court  saw  fit  to  postpone  the  sale  of  "Forlorn  Hop(* ! " 

What  reason  could  exist  for  penuitting  such  a  vital  chnngi^  in  the 
rights  of  parties  as  to  allow  the  whole  proceeds  nf  ^'Heniiita*fr^^'  to  lie 
absorbed  by  the  first  mortgage,  to  the  entire  destruetinn  of  the  mi  tnnd 
mortgage  thereon  and  to  the  exclusive  aggrandizement  of  th*^  HecroiMl 
mortgages  on  "Forlorn  Hope,"  merely  because  tlie  flale  cif  the  latter 
was  postponed  ? 

We  are  aware  that,  under  our  Code,  Article  3-1  iM*  the  plea  nf  fliseii fu- 
sion cannot  be  opposed  to  a  special  mortgage  cri'ditor:  and  tlmt  it  hat; 
been  held  by  this  court  that,  though  the  creditor  hcjldiii^  a  Hjiechil 
mortgage  bearing  on  two  properties,  belonging  to  ditterent  third  \Mm- 
sessors,  remit  or  release  his  mortgage  on  one  of  th(*  properties,  that 
w^ill  not  prevent  him  from  enforcing  his  entire  mortgage  againpt  tlie 
other  property.     Powell  vs.  Hayes,  31  A.  789. 

But  no  such  state  of  case  is  presented  here. 

The  Graves  mortgage  was  and  remained  in  full  eftieaey  on  both  plan- 
tations at  the  date  of  the  mortgagors'  and  owner- s  ileath. 

The  rights  of  creditor  are  fixed  at  the  debtor's  di^atli,  atid  uo  ^me  can, 
by  superior  diligence,  or  by  dealing  with  the  exeontor,  or  by  the  exec- 
utor's own  course,  get  an  advantage  over  otheiH.  Hoarcl  vs,  Lenn^e, 
12  Rob.  243;  Boyce  vs.  Escoffie,  2  A.  872. 

It  is  not  a  question  of  discussion  opposed  to  the  rtpeciiil  mortgage 
creditor.  He  is  undoubtedly  entitled  to  be  paid  in  full  Iwfore  any  part 
of  the  proceeds  of  either  property  can  be  touche^l  bv  auy  seeoDd  mort- 
gage  creditor.  It  is  a  mere  question  of  distributioD  hetwetiii  i^t^onil 
mortgage  creditors. 

It  was  the  duty  of  the  executor,  under  ordinary  d re um stances,  to 
sell  both  plantations  simultaneously  and  to  satisfy  the  firs^t  tiioitgage. 
according  to  law,  out  of  the  joint  proceeds,  thus  preserving  the  rightji 


Digitized  by  VjOOQIC 


\ 


NEW  ORLEANS,  MARCH,  1884.  255 

SncceBsion  of  Anger. 


I 


of  the  second  mortgage  creditors  on  each  to  the  extent  of  the  proceeds 
,    reDiaining  for  theii*  benefit. 

The  rights  of  the  latter  cannot  be  aflPected  by  the  fact  that  one  plan- 
tation was  sold  before  the  other. 

The  opponent  asks  that  we  should  order  the  proceeds  of  "Hermit- 
age'' to  he  held  by  the  executor  and  distribution  deferred  until  all  the 
property  be  sold,  and  the  creditors. shall  be  ranked  and  classed  accord- 
ing to  theii'  legal  rights.'  The  difficulty  in  the  way  of  this  lies  in  the  ^ 
absence  of  right  to  restrain  the  tirst  mortgage  creditor  in  his  absolute  I 
right  to  receive  the  proceeds  of  sale  of  the  mortgaged  property.  He 
has  no  concern  with  the  oi  der  of  sale.  His  mortgage  is  tota  in  toto, 
tota  in  qualibet  parte,     Bagley  vs.  Tate,  10  Rob.  45. 

The  proceeds  as  fast  as  reduced  to  cash  belong  to  lidm  and  he  has 
the  right  to  take  them  until  his  debt  be  discharged.  ^ 

We  shall  effect  the  same  purpose,  however,  so  tar  as  the  rights  of 
opponent  are  concerned,  by  reserving  and  recognizing  his  right,  when 
the  **Forlom  Hope"  plantation  and  other  property  shall  be  sold,  to  re- 
quire such  a  distribution  of  the  proceeds  as  will  award  to  him  the  same 
aiuount  in  satisfaction  of  his  claim  as  he  would  have  received  had  the  - 

proceeds  of  "Hermitage"  been  present  for  simultaneous  distribution. 

This  disx>oses  of  the  opposition  based  on  Article  2055  C.  C.  since  it 
does  not  appear  that  there  will  be  any  failure  or  insufficiency  of  secur-  I 

rtr;  and  necessitates  the  reversal  of  the  immediate  moneyed  judg-  " 

oient  in  his  favor. 

The  general  privileges  and  administrative  expenses  allowed  in  the 
account  are  enritled  to  payment.  It  is  not  made  to  ai)pear  that  there 
are  movable  or  unencumbered  property  for  their  payment,  undisposed 
of.  They  are  not,  however,  entitled  to  payment  exclusively  out  of  the 
I  proceeds  of  "Hermitage,"  to  the  prejudice  of  opponent;  and  we  shall 
reserve  his  rights  as  to  these  also  in  the  final  distribution. 

It  follows  that  the  actual  distribution  of  present  fiinds  made  by  the 
account  is  not  to  be  disturbed,  but  without  prejudice  to  opponent's 
ultimate  rights  in  the  linal  settlement. 

For  the«e  reasons  as  well  as  for  those  assigned  in  the  concurring 

opinion  of  the  Chief  Jvstice,  it  is,  therefore,  ordered  that  the  judgment 

\  appealed  trom,  in  so  far  as  it  awards  to  Robt.  Humble,  tutor,  an  immediate 

:  judgment  for  the  sum  due  to  him,  payable  in  the  course  of  administration, 

be  now  anuuUed,  avoided  and  reversed,  without  prejudice  to  his  rights 

torec^ver  his  said  debt  when  the  same  shall  become  due,  or  to  his  mortgage 
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rights,  that  the  said  judgment  be  furthtT  atrif^ndorl  by  i-t^^f^i-vin^^  nnd 
recognizing  the  right  of  said  Robert  Humble,  tutor,  when  the  "For- 
lorn Plope"  plantation  and  other  properey  of  the  succession  shall  \w 
sold,  ta  require  such  a  distribution  of  the  proceeds  as  shall  securp  ki 
him  the  same  amount  in  satisfaction  of  his  claim  as  he  would  receive  if 
the  present  distribution  had  not  been  made  and  if  the  pro<!e**dK  of 
^*Hennitage"  and  other  property  distributed  in  the  present  provifiioujiJ 
account  had  been  present  for  simultaneous  distribution  ;  that  in  ofhf-r 
respects  said  judgment  be  affirmed,  costs  of  this  appeal  to  be  equally 
divided  between  said  Humble,  tutor,  and  the  succession. 


Concurring  Opinion. 

I 

Bermudez,  C.  J.  It  cannot  be  doubted  that,  where  it  is  sonuht  ti> 
enforce  a  mortgage  granted  on  two  or  more  pieces  of  real  estate,  aud  \ 
in  the  absence  of  stipulation  to  the  contrary,  it  is  optional  with  th** 
mortgagee  who  represents  the  entire  claim,  to  have  the  property  ^tUi.  j 
either  in  block  or  separately,  for  the  reason  that  he  can  subject  nne  i 
piece  only  to  his  claim  and  if  he  chose,  release  the  others  entirely*  im<\  \ 
that  subsequent  mortgages,  if  any  have  become  such,  exposed  to  thas  ; 
eventually.  ' 

It  is  likewise  clear  that  the  mortgagor  has  also  the  right  to  I'etinin* : 
that  the  real  estate  encumbered  be  divided  as  described  in  the  fict  of  i 
mortgage  and  sold  accoidingly,  as  he  has  the  privilege  of  pointinfir  *>ntl 
to  the  sheriff  which  of  his  property  shall  hejirst  seized  and  sobL  j 

But  the  exercise  of  such  a  right  by  the  mortgagor  uece88al•il^  mui^ 
be  subordinate  to  the  condition,  that  no  injui-y  or  damage  shall  therebj 
result  to  other  creditors.     Were  it  not  so,  it  would  lie  in  the   po%t  i  r  of 
the  mortgagor  to  benetit  a  subsequent  mortgagee  on  cme  piece  a*  th 
detriment  of  another  mortgagee  on  other  property. 

That  which  the  mortgageor  himself  is  powerless  to  accomplii^hj 
neither  his  syndic,  his  executor  nor  his  heii-s  can  be  permitted  to  Ao: 
They  have  no  greater  power  to  harm  his  creditors  than  he  himseUj 
possesses.  ; 

Particularly  must  this  be  the  case  in  the  present  instance,  as  th^ 
tutor  could  neither  resist  tHe  orders  of  court  nor  give  any  coniEtiin 
which  a  mortgagee  sui  juris  could  have  given,  so  as  in  the  least  to  impair 
the  validity  and  solidity  of  the  conventional  mortgage  which  he  rlaiin^ 
to  have  as  the  representative  of  the  minors.  11  R.  533;  3  A.  6ti4;  H 
A.  61,  361 J  9  A.  602.     I,  therefore,  concur  in  the  decree. 

Note — The  other  Justices  concur  in  this  opinion. 
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No.  9144. 
John  CnAFrE  Ac  Sons  vs.  M.  DuBose. 

Tikr  p1«di;€i€i  f>f  DDtes  Bocnred  by  Qiort(;tt|;e  uao  uafoi^ce  the  collection  of  them  by  executory 

Tbe  pled:|;t^«  d««fi  not  Ti«ed  tlie  Lontn>ut  of  tbs  pledji^r  to  Lnetihite  proceedings  for  the  collec- 
tion of  not«#  pltMJ  ged  ■ 

IiyiuH^tiou  unll  not  lit  to  rcstnun  exeflutory  procuAa  for  waut  oT  anthentio  evideuoe  of  the 
nkdorseme^iit  of  the  notes.    Th«  remedy  in  thAt  oa«e  Li  by  appeal  from  the  order  of  seizure 

JHDii  Hkle, 

^bffT  tli»  iiiJTtnctioTi  if  by  tboi  Tuakor  imd  ondor^^r  of  tho  mortgage  notes,  and  he  alleges, 
«dinlt«.  nud  ^wf^arvi  Ibiit  he  did  m^i  aind  eDdomH  thi^iii.  and  recites  that  the  act  of  mort  • 
gteit  MtprriABly  ennree  to  tlie  benefit  uf  any  futctro  boLdc^r  <tf  them,  it  does  not  lie  in  his 
montli  to  iwt  up  that  tbe  ^udonnnutint  of  th»  not«H  baa  noL  hinin  proved  by  authentic  act. 


A 


PPEAL  from  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Delone\f^  J. 


-/.  M.  Kenned  If  for  Plaintiffs  and  Appellees. 
Defendant  in  propria  persona. 


'rite  opinion  of  tiie  {'oiirt  vnia  di*liyered  bj 

Maxking,  J,  Till  a  is  un  iixj  unction  by  DuBf)Sc  restraining  executory 
proees*  of  Chatfe  Si  Sons,  and  therefore  the  ^nit  is  misnamed.  The 
title  Tibonid  have  br*^u  reversed* 

DiiBose  owes  V.  iVf.  Punly  two  thouiinnd  dollars,  divided  in  equal 
Dote«,  the  last  one  maturing  in  Det^ember,  i8Bl,  which  are  secured  by 
mortgage  in  favor  of  any  future  hoklei'  of  them,  The  notes  are  drawn 
by  DnEo^e.  in  favor  of  hirnseH'  and  iire  endorsed  m  blank. 

Pnrdy  owea  Chaflte  &  8ons  twenty-seven  hundred  dollars,  divided 
\iiUf  three  note*?,  due  i^h^iiet^tively  Xovember  15  and  December  15, 1882, 
and  Janaary  15,  1883,  and  to  secure  them  phdged  the  DuBose  notes. 

Chaffe  &  Sons,  thus  in  possession  of  these  notes  as  pledgees,  sued  out 
executory  process  upon  the  DuBose  mortgage,  on  November  2,  1882. 

The  grounds  of  injunction  are  four  in  number : 

1.  The  Purdy  notes  were  not  due  when  the  order  of  seizure  and  sale 
issued,  and  the  executory  process  is  therefore  premature. 

The  Purdy  notes  are  not  in  controversy.  The  process  is  to  foreclose 
a  mortgage  made  by  DuBose  in  order  to  effect  payment  of  his  notes, 
the  last  maturing  note  having  been  overdue  nearly  a  year  before  the 
date  of  the  process.  But  when  this  injunction  was  filed  on  January 
17,  1883,  the  last  Purdy  note  had  matured,  and  therefore  this  ground 
of  prematurity  did  not  exist  even  as  to  these  notes  when  the  injunction 
issued. 

n 


36  267, 
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2.  That  Chaffe  &  Sons  are  not  the  owners  of  the  DuBohc  uoUin,  but 
merely  pledgees. 

It  is  no  longer  open  to  question  that  the  pledgee  of  a  promissory 
note  can  sne  upon  it  in  his  own  name.  Bank  Lafayette  v^.  Hniff,  ^J^J 
A.  624  and  cases  there  cited.  The  contention  here  ji]ipi'i*rs  to  be  that 
the  pledgee  cannot  enforce  the  collection  of  the  ]ilt"(igtHl  note  by  ex- 
ecutory process. 

The  pledgee  of  a  note  is  expressly  authorized  to  *^tAke  measures 
to  recover  it."  Rev.  Civ.  Code.  art.  3170.  Whatever  suit  or  process  is 
allowed  to  6theis  for  that  purpose  is  permitted  to  him.  For  all  practi- 
cal purposes  he  is  the  owner  of  the  obligation,  Mt*4\  Build.  Asso.  vSh 
Ferguson,  29  A.  548,  bound  to  account  to  his  pledgor  for  the  rui'|>1us^ 
but  free  to  use  any  legal  process  for  its  collection.  No  trextual  prohibi- 
tion of  the  use  of  any  kind  of  process  exists,  and  reai^ou  d<H'&  not  Htip- 
plement  any.  He  may  proceed  H<i  exsGutiva^  all  other  contlitioiis  lieijig 
fulfilled,  equally  as  ria  ordinaria. 

3.  That  the  process  was  not  instituted  by  PurdyV  inwi ructions,  but 
rather  against  his  consent  as  the  petitioner  was  infornu^d  and  believed^ 

It  is  of  no  consequence  what  Purdy's  wishes  were  iu  rlie  matter.  If 
he  did  not  wish  measures  taken  to  collect  his  pledge^  he  eon  Id  eu^ly 
have  prevented  it  by  paying  his  own  debt,  to  secuio  which  the  pledgf 
was  made.  If  the  pledgor  could  control  his  pledgee  iiud  prevent  hiK 
collecting  the  pledge,  or  disposing  of  it  after  the  tiiue  permitted,  or 
restrict  him  in  the  mode  of  collecting  it,  the  value  nnd  utility  of  this 
form  of  security  would  vanish. 

4.  That  there  is  no  authentic  evidence  of  the  endorseiuent  of  the 
notes. 

If  this  be  so,  the  remedy  was  by  appeal  from  the  order  of  seizure  iind 
sale.  Injunction  will  not  lie  to  restrain  the  coUertioiMif  a  judgment 
on  the  allegation  that  it  is  based  on  insufficient  eviilence.  Taliaferro 
vs.  Steele,  14  A.  656;  Abbot  &  Wilbur,  22  A.  368;  ^hreveport  vs, 
Floarnoy,  26  A.  709. 

But  there  is  the  same  authentic  evidence  of  the  endorseinent  iis  of 
the  signature,  and  DuBose's  petition  of  injunction  expressly  alleges 
and  a<lmits  that  he  executed  and  endorsed  the  noten,  and  gave  the 
mortgage  to  secure  them  in  favor  of  auy  holder. 

The  distinction  between  this  state  of  facts  and  that  in  Chaflfe  y». 
Carroll,  34  A.  122,  as  well  as  that  in  Miller  vs.  Cappelj  jnat  decided,  is 
apparent. 

The  case  went  off  on  a  general  demurrer,  or  exception  of  no  cause  of 
action,  which  was  properly  sustained.     The   appellant  invokes  the 
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equity  of  this  Court  to  uphold  him  in  preventing  the  wrong  about  to 
be  done  him.  He  is  without  equity.  He  admits  his  notes  are  over-due, 
and  that  his  property  is  mortgaged  to  pay  them,  and  confesses  he  has 
not  paid  them.  There  is  no  wrong  done  to  a  man  when  his  property 
is  sold  to  pay  his  just  debts.  One  of  the  great  uses  of  property  is  to 
have  wherewithal  to  pay  whatever  one  owes. 

We  will  not  inflict  damage  for  a  fiivolous  appeal.  The  creditor  has 
his  action  on  tlie  injunction  bond. 

Judgment  affirmed. 


No.  9082. 
J.  R.  Kent  &  Co.  vs.  J.  F.  Mojonier. 

An  ftppeJlee,  peraonally  oited  within  the  year,  cannot  be  heard  to  say  that  he  was  not  legally 
cited  and  to  aak  a  diaimssal  of  the  appeal. 

Stetions  2668  and  2669  of  the  Revi8e<l  Statutes,  are  intended  to  prevent  the  ubc  of  the  name 
of  a  person  not  evidently  interested  in  a  firm  and  thuH  inducin<?  a  false  credit  to  which  it 
was  not  entitled.  While  they  are  de8ig:ned  to  prohibit  the  ohtaininri.  they  do  not  forbid 
the  giving  of  credit.     A  debtor  cannot  repudiate  a  contract  of  which  he  retains  the  fruit. 

QoestioDs  of  fact  only  are  presented  on  the  main  and  on  the  reconvontional  demands. 

\PPEAL   from  the  Twenty-sixth    District  Court,   Parish  of   St. 
Charles.     Hahn,  J. 


5.  S,  Carlisle  for  Plaintiff's  and  Appellees. 
R.  H.  Marr  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court,  was  delivered  by 

Bermcdez,  C.  J.  The  plaintiff' and  appellee  moves  for  the  dismissal 
of  the  appeal  on  two  grounds : 

1.  That  no  legal  and  proper  citation  of  appeal  has  been  served  in 
this  cause  and  that  the  fault  or  omission  is  attributable  to  the  appellant. 

*2.  That  there  exists  no  valid  legal  order  of  appeal  to  this  Court. 


In  answer  to  those  objections,  it  suffices  to  say,  that  the  judgment 
appealed  from  having  been  signed  on  March  3,  1 883,  and  the  petition 
for  a  devolutive  appeal  having  been  tiled,  the  order  granted,  the  bond 
fimiighed  and  the  citation  personally  served — all  hefoi-e  the  12th  of 
January,  1884,  a  month  and  some  twenty  days  prior  to  the  expiration 
of  the  year  allowed — plaintiff'  has  surely  no  reason  to  ask  the  dismissal 
of  the  appeal.    Motiwi  denied. 


96    S 
'  45  1106 

36    259 
;  47    038 
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Kent  &  Co.  vs.  Mojonier. 

Pleadings. 

This  is  an  action  for  the  recovery  of  the  price  of  a  boiler,  pump  and 
engine  sold  defendant,  as  also  for  the  payment  of  advances  and  supplies 
furnished  him,  to  raise  his  rice  crop ;  interest,  commissions  and  penal- 
ties included ;  the  claim  amounts  to  $3318  19.  On  the  avemientofa 
l)rivilege,^  the  plaintiff  sequestered  the  machinery  and  part  of  the  crop, 
which  defendant  attempted  in  vain  to  release.  • 

The  defendant  excepted  on  the  ground,  that  there  did  not  exist  a 
firm  by  the  name  of  J.  R.  Kent  &  Co. ;  that  J.  R.  Kent,  as  the  only 
representative  of  such  fii*m,  has  transacted  business  under  its  title,  in 
violation  of  a  prohilTitory  law  and  has  no  standing  in  court. 

The  exception  having  been  overruled,  the  defendant  answered,  deny- 
ing any  liability  and,  reconvened,  claiming  the  price  of  labor  liimished 
and  damages  alleged  to  have  been  sustained,  mainly  by  reason  of  the 
loss  of  his  crop  for  want  of  proi)er  irrigation,  by  the  fault  of  plaintiff. 

Called  upon  to  elect  between  the  demand  for  the  price  of  sale  of  the 
machinery  and  the  ownership  of  the  same,  for  whicli  provision  had 
been  made  in  the  alternative,  in  the  prayer  of  the  petition,  plaintiff  elected 
the  ownership,  to  credit  defendant  with  the  sum  asked  for  the  pump 
and  accessories. 

After  a  protracted  trial  the  district  judge  gave  plaintiff  a  judgment 
for  $916  19,  with  interest,  at  different  rates  on  two  fractious  of  that 
amount  and  dismissed  the  reconventional  demand. 

From  this  judgment  the  defendant  has  appealed.  The  phuntiff,  far 
from  complaining,  by  asking  an  amendment,  prays  for  its  afi&rmance. 


On  Exceptions. 

The  law  upon  which  the  defendant  relies  to  show  that  J.  R.  Kent 
has  no  standing  in  court,  to  sue  in  the  name  of  the  firm  of  J.  R.  Kent 
&  Co.,  in  which  no  one  besides  himself  is  interested,  is  embodied  in 
sections  2668  and  2669  of  the  Revised  Statutes,  which  it  is  not  urgent 
to  reproduce  here. 

Their  provisions  are  borrowed  fi'om  the  New  York  legislation  oi 
the  same  subject.     (Ch.  281,  S.  S.  Laws  18313). 

The  highest  court  of  that  State  has  had,  twice  at  least,  occasion  tl 
consider  and  expound  the  purpose  and  scope  of  the  statute  and  ha 
emphatically  announced,  that  its  intent  was  to  prevent  the  urc  of  thi 
•  name  of  a  person  not  interested  in  a  firm  and  thus  inducing  a  fa]0 
credit  to  which  it  was  not  entitled  and  this,  on  the  strength  of  a  nam 
which  had  been  withdrawn  or  which  there  was  no  authority  to  iirt 
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It  woA  against  fniud  and  iiii position  which  might  be  practiced  upon 
inuweiit  parties  who  dealt  with  tlie  perjsou  who  transacted  business  in 
the  name  of  a  party  vvhoeti  interest  hud  ceased,  or  who  never  had  any 
in  the  ^\mf,  thiit  the  statute  wnt^  diivcted.  Beyond  tliis,  the  statute 
caaiaot  be  extended  by  iuqdiLatiou  or  even  by  a  liberal  construction. 
83  N.  Y,  74;  72  N.  Y.  198  ;  m  N.  Y.  SU ;  also,  5  Wheat,  56 ;  7  Wall. 
4^;  12  How.  83. 

We  fully  concur  with  that  able  court  and  hold  that  the  object  of  the 
law  waa  to  prevent  the  obtmning  and  mf arcing  of  credit,  secured  by 
fi^iidulent  reprefieiitationw,  and  that  it  was  not  designed  to  prevent  the 
iniioi'f tit  infringer  of  it^  prohibitioD  from  giving  credit  and,  after  it  was 
given  aiid  the  day  of  settlement  had  coine,  from  demanding  reimburse- 
in  ent,  (JF  satistfaction,  to  the  full  extent  fif  his  rights,  from  the  benefited 
obligor.  It  would  be,  in  the  highest  degree,  inequitable  and  unjust  to 
■  permit  a  debtor  to  reinidiate  a  contract,  the  fruit  of  which  he  retains. 
The  penalty  atfcuihed  to  an  infraction  of  the  law  could  be  inflicted, 
in  31  t'riminjil  proeiecution,  only  at  the  instance  of  one  wronged  by  the 
©btainiDg  of  an  unfair  or  undue  atlvantage,  procured  by  false  and 
ftatidiilt^nt  reprei*entatian«,  by  one  clearly  in  contravention  of  law. 

Whatever  the  t*tatute  and  the  penjilty  affixed  to  its  violation  may  be, 
we  are  clear  tliat  the  peimlty  cannot  be  extended  to  a  civil  case,  where 
the  action  is  to  recover  money  from  ime  to  whom  it  was  lent,  or  to 
whom  credit  was  givrntj  who  was  not  deceived  and  who  lost  nothing  by 
hiii  dealings  wiih  liis  creditor.  J.  K.  K^-ot,  dealing  under  the  name  of 
J.  R.  Kent  &  Co,,  could  induce  no  one  to  believe  that  he  was  not  con- 
renied  in  the  firni,  Dwarrii*  on  Statutei*,  248j  Sedgwick  St.  and  Const. 
Law,  p.  7a,  250 ;  i*  A.  2.il  \  10  A,  ;J4t>. 
The  ©xceptitm  wjui  pix>perl>  overruled* 


On  the  xMerits. 

The  claim  ftf  phuntitf  for  j^SEJI^  li*  vva«  reduced  by  three  items  by 
the  district  judge:  the  fliscouiit  of  a  note  of  S2250  furnished  for  the 
mar^hinery  (^52);  the  value  of  thirty-two  sacks  of  rice,  received  by 
Kent  and  not  iicconnted  for,  (ilfK>),  ajid  the  cost  of  the  engine  and 
pump  taken  bac^k  by  Kent  In  place  of  the  note  ($2250),  aggregating 
12402,  which  left  a  balance  of  1916  IP,  for  which  judgment  was  ren- 
lered.    . 

The  api>ellant  contends  that  the  diKtrict  judge  shoiUd  have  credited 
dm  with  four  other  items,  which  ought  not  to  figure  in  plaintiffs' 
"^ount. 
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L  He  complains  that  the  item  of  $7S  18,  of  iiit*^ie!it  on  hula  nee  rtf 
acrount,  should  be  reduced  to  $25  18. 

U.  He  next  urges  that  the  item  of  $15  50,  discount  on  a  note  of  $750, 
should  not  be  allowed  as  the  note  was  never  discounted  and  did  not 
l>afia  out  of  Kent's  possession. 

3*  He  further  objects  to  another  item  of  $112  20  for  commission  on 
advances,  interest  having  been  charged. 

4,  Finally,  he  opposes  the  last  item  of  $331  D2,  represented  as  a  pen- 
alty or  forfeiture  of  five  per  cent  on  1207  barrels  of  rice,  which  sljould 
havf  been  and  were  not  sliipped;  claiming  that  the  judgment  apptjiUni 
from  should  be  cut  down  by  the  total  of  these  different  aiiHnmts, 
651*2  62,  so  as  to  leave,  in  plaintiffs  favor,  a  balance  of  only  $4(J:J  57, 

The  defendant,  as  plaintiff  in  reconvention,  avers  that  plaintiff  i!* 
indebted  unto  him  in  the  sum  of  $432  46,  as  the  price  of  labor  fur- 
niilied  to  put  up  the  pump  and  machinery  ;  as  damages  sustained  lij 
the  failure  of  Kent  to  enable  him  to  save  his  croj),  to  account  for  itart 
of  the  crop  seized  and  to  take  proper  care  of  the  articles  sequesterni. 
He  Miperadds  a  counter  claim  of  ^}6  21  for  improper  charge  to  him  of 
tho  registry  ajgainst  him  and  his  crop,  of  the  two  acts  according  t-o 
wlii*'h  the  two  notes  of  $2250  and  $750  were  issued,  the  two  item-s 
uggiegating  $448  ()7 — tliereby  remaining,  from  his  stand  point, a nr^di- 
t4yr  of  plaintiff  for  $45  10,  and  thus  extinguishing,  entii'ely,  the  bjilau*ie 
on  the  judgment. 

L  It  is  clear  that  as  the  note  of  $2250  must  be  considered,  in  cons*^- 
<1U(  lice  of  jdaintiff's  election,  to  have  had  no  consideration,  the  interei;! 
of  843  50  claimed  should  not  be  allowed.  We  fail  to  perceive  how 
iut^Test  should  not  be. charged,  however,  on  the  other  note  of  $750,  of 
wbitih  that  much  cannot  be  said. 

2.  The  item  of  $15  50  should  not  be  allowed,  as  the  last  mentioned 
noti!'  was  not  discounted  by  Kent,  but  remained  in  his  possession  and  as 
he  claims  interest  on  it. 

3.  The  charge  of  $112  20  for  commission  at  two  and  one-half  on 
advances  ($44  88)  should  likewise  be  denied.  The  plaintiff  cannot  he 
permitted  to  charge  both  interest  and  commissions.  34  A.  895  (7)  j 
Siic^c-ession  of  Rhoton  and  authorities  there  cited. 

4.  The  claim  for  the  penalty  or  forfeiture  should  not  be  countenanced. 
It  tloes  not  appear  from  the  contract  between  the  parties*  thMt  thi^ 
defendant  was,  under  any  circumstance,  bound  to  ship  the  1207  bai  n  t-i 
of  rice,  but  only  such  as  would  bo  harvested,  gathered,  threshed  apd 
conditioned  for  market.      The  defendant  shipped  and   the  pLiintilT 
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m^iTcd,  the  only  rice  (3£Ki  barrels)  coniiDg  within  the  intent  of  the 
agreement,  whieli  shtnild  not  lie  construed  ard  enlarged  beyond  its 
real  puq)nee  »»d  cnni|mss» 

We,  tbfiFfcfore,  find  tbjit  the  defendant  is  entitled  to  have  stricken 
from  plaintiif'si  ju' count  the  four  items  aforesaid,  which  aggregate 
^'M  V2,  yritli  which  the  Jnilmiient  appealed  from  should  have  been 
credited,  so  as  to  be  for  $413  07  only,  on  the  main  demand. 

As  to  the  claim  set  up  in  reconvention,  we  think  that  the  defendant 
should  not  recover,  for  the  obvious  reason  that,  if  it  be  true  that  Kent 
was  dilatory  in  furnishing  the  pump,  the  defendant  has  waived  what 
right  he  might  have  had  by  procuring  assistance  in  putting  it  up.  As 
a  necessary  consequence,  the  claim  for  damages  lapses.  Nothing  shows 
that  plaintiif  can  be  held  responsible  for  the  other  damages  said  to 
have  been  sustained,  by  reason  of  the  sequestration.  We  think  the 
plaintiff  is  entitled  to  the  cost  of  registry  of  the  two  acts  which  were 
designed  to  secure  his  privilege  on  the  machinery  and  on  the  crop. 
Such  costs  are  always  paid  by  the  obligor. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  the  allowance  of  nine  hundred 
and  sixteen  dollars  and  nineteen  cents  ($916  19)  with  eight  and  five 
per  cent  on  difierent  amounts  thereof,  and  substituting  thereto  the 
allowance  of  four  hundred  and  thirteen  dollars  and  seven  cents  ($413  07) 
with  eight  per  cent  inteixist  thereon,  per  annum,  from  October  first, 
1879,  till  paid,  as  the  only  amount  which  plaintift'  is  entitled  to  recover 
from  defendant  ih.  this  suit,  and  that  thus  amended,  said  judgment  be 
affirmed,  the  costs  of  the  lower  court  on  the  main  demand  to  be  paid 
by  defendant  Mojonier  and  those  on  the  reconventional  demand ;  and 
those  on  appeal  by  the  plaintitf  and  appellee. 


On  Application  for  Rehearing. 

The  last  portion  of  the  decree  apportioning  the  costs  is  misconstrued. 

It  shoidd,  therefore,  be  made  more  explicit  to  dispel  all  doubts,  as  to 
its  precise  meaning.     This  can  be  done  without  granting  a  rehearing. 

It  IS,  therefore,  amended  so  as  to  read  as  follows : 

'  The  costs  of  the  lower  court,  on  the  main  and  on  the  reconven- 
tio  a1  demands,  to  be  paid  by  defendant  Mojonier,  and  those  on  appeal 
to   e  borne  by  plaintiff  and  appellee. 

]  '^hearing  refused. 
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No,  9114. 

l^      ^  MiLLKK,    LVON    &   Co.    VS,    JOSEPH    CaPPEL    AKfJ    DUDLRV   A,   ClTRIlT. 

In  th«i  proccftrtliiij^  b^  oxccatory  pro&efts.  thr>  ordur  oroeiinre  tftud  tiale  marit  bo  fluppoTted  bv 

^nthimti^^  tvldetic*  «<xclu8i¥t<Jy. 
H«n(ri>.  the  nnter  is^nud  in  fav«r  nf  a.  bolder  of  «  noti^  tnflde  payable  lo  the  AndfimeraDd  traiLB- 

ft^TTttd  by  tbf)  Idttf^r.  by  blank  endorflotnnut.  will  ha  jtat  nftido  In  tbe  frbtunoe  of  Mttb^ntic 

{"vldmicc of  H neb  transfer. 
AUtfr  if  the  nol-Final   act  recit«  e^  that  tbii  nol*?  wft**  madt:  to  tbo  order  of  the  ilmwcr  4ad  by 
'  him  ijndonod  in  blank,  in  T^bkh  laiip  thw  notr  b^^ciouititi  payublt;  tfl  Iwarer. 

'  A   PPEAL  from  the  Twelfth  Uistrit-t  Court,  Pariah  of  Avoyelles. 

J~\      Barhin,  J. 


OuUani  d  Coco  and  F,  7).  Eing  for  Plaintiffs  and  Appf^llf^ee. 
TJtorpej  Petertttmi  &  Tlior^^^  tuid  Thos.  Of^rion  for  D*^fe»dimtfl  and 
Appellants. 

The  opinion  of  the  Cotiit  wa^  delivert^d  by 

Pornt,  J,  Dt^fendante  have  talieu  this  appeal  from  an  order  of  seiz- 
ure and  sale  iftsued  on  a  nii>rtgagt'  note  of  $4<>f>0,  <^\ecuted  by  theio  to 
the  order  of  A.  A.  Mouton  nud  endortted  iu  blank  l)y  the  latteT, 

Their  complaint  is  that  uo  autliciitie  evidenre  was  fumiBhed  of  the 
transfer  of  the  note  by  the  pjtyee  or  endorfler  and  that,  therefore,  the 
order  wm  iw^aed  mthout  suftieient  evidence . 

The  point  is  well  taken  and  it  must  prevail.  There  is  uutheatie  evi- 
dence of  the  execution  of  the  note  and  of  the  niortgai^e,  but  none  to 
show  the  tran  filer  of  the  note  and  of  itfi  accesjior;^^  the  martgafje.  In 
fact  the  record  contains  no  evidence  whatever  in  pi'oof  of  the  **igna- 
ttire  of  the  payee,  A.  A.  Mouton,  vvitliont  which,  even  in  the  via  ordi- 
floria,  the  plaintiff  could  not  recover  judgment  on  the  note. 

To  jUE*tify  the  order  of  fleizure  and  i*ale  every  nuiudment  of  title,  and 
every  link  of  evidence  mast  be  in  the  authentic  form.  In  Buch  a  pro- 
ceeding the  judge  can  entertain  no  matter  itt  pak. 

Our  Code  tlelhiea  the  requiHitert  of  an  authentic  act  (C.  C.  22;}4)  and 
offers  a  complete  refutation  to  the  ar^jruatentof  jjlaintift's'  leJU-ned  eoun- 
eelj  who  confound  in  their  brief,  authentic  evidence  of  an  endorserV 
eignataix.^,  with  proof  of  the  genuinesft  of  the  signature. 

The  qacijtion  to  be  met  is  not  whether  the  signature  in  the  blank 
endorsement  is  that  of  A.  A.  Mouton  j  but  whether  the  judge  was  fur- 
aiahed  \dth  authentic  evidence  of  that  fact. 

Th  at  pi'i  Ji  c  i  pi  e  of  our  j  u  ri  s])  rud  en  cc  h  iis  I  K^e  n  un  i  faimly  expo  un  ded 
In  that  scmee,  in  an  unbroken  line  of  <hjci8ionfi  running  as  far  back  as 
the  earliest  days  of  our  judicial  history. 
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Tn  tlie  case  of  Wruy  va.  Heiirj,  1(1  Martin  222,  the  court  held  that 
the  affidavits  of  tlie  holder  of  the  note  and  of  another  person  of  the 
sigDatiire  of  tUf?  originjil  payee^  could  not  supply  authentic  proof  of 
otich  atgnifcture  bo  as  to  justify  the  order  of  seizure  and  sale. 

the  doctrine  which  we  now  ^  ri^attirra,  with  the  reasonable  hope  tliat 
the  pn>ff*si^ioii  will  thoroughly  iiutlerstand  it,  has  been  recognized  in 
the  following  CAses  bearing  on  the  issue  herein  presented : 

Freufli  vs.  The  Mecliiinie^i  audTnuiers'  Bank,  4  A.  153;  Commercial 
Bank  of  New  4>rlean&  vs.  8ustin  Poland,  6  A.  477 ;  Tufts  vs.  Beard,  9 
A.  3H>i  Ricks  vs,  Bernstein,  19  A,  141  j  Burns  vs.  Naughton,  24  A.  476; 
W<XMi  &.  Kiiaii  vi.  Wood,  :J2  A.  801 ;  Chafife,  syndic,  vs.  Carroll,  34  A. 
122;  Chafle,  syndic,  va*  Carroll,  35  A.  115. 

Relying  on  the  case  of  Mattoe  vs,  McCrystol,  (11  A.  14 )  plaintiff's 
counsel  qiiot^  the  following  language  from  that  opinion : 

*^Thc  execution  of  the  note,  its  endorsement  in  blank,  and  the  act  of 
mortgage,  importing  a  confession  of  judgment  in  favor  of  the  holder 
of  the  note,  were  all  proved  by  authentic  evidence.  The  exhibition  of 
tlie  note  and  mortgage  by  rhe  plaintiff,  identified  him  as  the  holder,  who 
by  the  terms  of  the  ciintractf  was  entitled  to  the  order  of  seizure  and 
itle.^ 

Bot  we  are  at  a  loss  to  conceive  what  relief  they  can  expect  from 
Uiat  deriRionj  which  is  one  of  the  leading  cases  in  support  of  the  views 
wUicb  we  here  aa in  ounce.  The  notarial  act  recites  that  McCrystol  ex- 
tt*((ted  the  note  to  his  own  order  and  endorsed  it  in  blank.  Hence  there 
vas  an  then  tie  eviilence  of  tlie  endorsement  or  transfer,  under  which 
tbe  DOte  became  payable  to  bearer. 

In  the  ciise  of  MarioTuieaux  vs.  Dardenne,  28  A.  457,  the  court  sus- 
tained an  order  of  seizure  and  salit  without  authentic  evidence  of  the 
capjwity  of  the  tutrix  of  the  payee's  minor  children,  and  to  that  ex- 
tent the  ease  favors  the  viesvs  of  plaintiff's  counsel  in  this  case. 

Rat  this  IS  an  isolated  instiinee,  aud  the  opinion  of  that  case  is  prac- 
tie^ly  oveiraled  in  the  two  cases  of  Chaffe,  Syndic  vs.  CaiToU,  34  A. 
M,  and  35  A.  115  J  in  whii:h  proof  was  required  of  the  capacity  of  the 
Ryridie.  before  lie  could  proceed  by  executory  process  on  a  note  executed 
t4»  the  order  of  the  innolvent,  whose  estate  he  claimed  to  represent. 
We  find  the  correct  doctrme  contained  in  the  dissenting  opinion  of 
Jusitic^i  Howell,  and  we  distinctly  overrule  the  contrary  doctrine  as  an- 
lounced  in  the  majority  opinion  of  that  case. 

The  zeal  and  sincerity  with  which  plaintiff's  counsel  have  pressed 
their  views  on  this  important  branch  of  our  practice,  and  the  appar- 
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ent  support  which  was  afforded  them  by  the  case  la«t  mentioned  and 
just  disposed  of,  have  induced  us  to  make  an  extensive  review  of  our 
jurisprudence  on  a  question  of  great  practical  importance,  and  to  thus 
reaffirm  a  doctrine  which  js  calculated  to  greatly  enhance  the  value  of 
commercial  paper  and  to  efficiently  facilitate  moneyed  transactions  of 
daily  occurrence. 

Our  conclusion  is  that  the  order  of  seizure  and  sale  issued  in  this 
case  was  not  supported  by  the  kind  of  evidence  which  the  law  re- 
quii'es. 

It  is,  therefore,  ordered  that  the  order  of  seizure  and  sale  rendered 
in  this  case  be  annulled  and  set  aside,  and  that  plaintiffs'  petition  be 
dismissed  as  in  case  of  non-suit,  at  their  cost  in  both  courts. 


No.  9140. 

VoLCY  Amet,  Wipe  et  al.  vs.  J.  A.  Boyer,  Administrator. 
Same  vs.  J.  A.  Boyek,  Tutor. 
Same  vs.  A.  L.  Boyer,  Tutor. 

Where  parties  to  several  suits  ponding  submit  their  diflferences  to  au  amicable  compounder, 
with  a  stipulation  that  the  suits  are  withdrawn  and  considered  as  not  filed,  the  issaee  in 
the  suits  are  not  open  to  judicial  determination,  notwithstanding  there  is  a  provision  in 
the  act  of  submission  for  an  appeal.  The  finding  of  the  amicable  compounder  cannot  be 
reviewed  for  errors  of  fact  or  law,  but  only  when  he  is  charged  with  exceeding  his  m- 
thority,  or  irregularity  in  his  proceedings, 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelle*. 
GuUom,  Judge  ad  hoc, 

Thorpe  J  Feterman  &  Thorpe;   A,  H,  Bardelon  and  E,  Sahourifi  fui 
Plaintiff  and  Appellant. 

Albert  Voorhies  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  These  three  cases  have,  by  consent  of  parties,  been  cumu- 
lated and  submitted  as  one  cause. 

They  are  closely  connected  and  have  grown  out  of  oppositions  tiktl 
by  the  plaintiff  heroin  to  accounts  respectively  of  the  admini^trjititui 
of  her  father's  succession,  to  that  of  her  former  tutor  and  to  one  of  thi? 
tutorship  of  her  deceased  sister,  Laure  Amet. 

During  the  pendency  of  this  litigation,  the  parties  agreed  to  subiiirt 
their  differences  to  the  decision  of  an  amicable  compounder. 
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A.ntet,  wife  et  al.  vb.  Boyer. 

The  following  ie  the  agreement : 

"Id  ortbr  t4>  (lispnfte  of  all  differences  and  disagreements  between 
tht?  nude  reigned  bt^rs  of  .'succession  of  Pabnyre  Boyer  and  Eugene 
Amet,  growing  out  of  tbe  aettlemeut  of  said  successions  and  tbe  admin- 
istrators and  tutors  of  said  heirs,  and  in  order  finally  to  settle  said 
succp^ioiiB,  without  litigation,  they  hereby  agree  : 

"  L  That  A*  L.  Boyer  returns  to  said  heirs  the  tliirty-seven  and  one- 
half  acre*  of  land,  bought  by  him  in  1878,  and  that  said  sale  to  him  is 
hereby  annulled,  reserving  to  A.  L.  Boyer  all  rights  he  had,  or  may 
have  had,  at  the  time  of  sale  of  said  land. 

"  2.  In  comiden-ation  of  the  foregoing,  all  matters  now  in  dispute  and 
in  litigation  between  the  said  heirs  and  the  said  A.  L.  Boyer  and  J.  A. 
Boyer,  administrator  and  tutors  aforesaid,  shall  be  referred  to  and  are 
hereby  referred  to  an  arbitrator,  who  shall  be  clothed  with  the  powers 
of  an  amicable  eonipomider,  authorized  to  settle  all  accounts  between 
them,  and  matters  growing  out  of  the  administration  of  the  aforesaid 
successions  and  tutorships  ^  it  being  the  intent  and  purpose  of  this  sub- 
mission that  the  accounts  of  said  administration  and  tutorship  shall  be 
settled  in  a  spirit  of  fairness  and  liberality  to  all  parties;  and,  to  this  end, 
the  arbitrator  aforesaid  is  authorised,  in  settlement  of  said  accounts,  to 
abate  from  the  strictness  of  the  law, 

"3.  It  is  agreed  that  all  suit^  and  finul  tableaux  growing  out  of  or 
connected  with  said  successions,  shall  be  xcithdrawn  and  treated  as  not 
filed. 

"4.  It  is  further  agi*eed  that  the  within  submission  shall  have  the 
effect  of  a  transaction  or  compromise,  ent-ered  into  for  the  purpose  of 
avoiding  litigation;  and  that  the  matters  herein,  to  be  adjudicated 
upon  shall  be  referred  to  Hon.  A.  B.  Irion,  who  is  hereby  agreed  upon 
as  the  party  who  is  to  act  as  arbitrator,  from  whose  decision  such  party 
ihall  have  the  right  to  an  appeal  to  the  Supreme  Caurt  of  this  State. 

*^  It  is  further  agreed  that  said  arbitrator  shall  make  his  return  at  his 
earliest  convenience,  giving  time  aid  notice  to  the  parties  hereto,  of 
the  day  upon  which  he  will  hear  them,  or  their  attorneys,  in  support 
of  their  respective  claims." 

An  award  was  made  in  due  time  by  the  amicable  compounder  or 
arbitrator  named,  the  nature  or  substance  of  which  it  is  unnecessary  to 
state. 

After  the  award  was  made  plaintiff  took  a  rule  on  the  defendants, 
before  the  district  court,  to  have  the  same  homologated  and  made  the 
judgment  of  the  court. 
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Amet,  wife  et  al.  vs.  Boycr. 

This  was  opposed  by  the  defendants  on  several  grounds,  which,  on 
trial,  were  ovemded  and  the  rule  made  absolute,  and  the  award  ho- 
mologated. 

Thereupon,  the  plaintiff  took  an  appeal  from  this  judgment  homolo- 
gating the  award,  which  is  the  one  before  us. 

The  counsel  for  the  defendant*  and  appellees  opposed  any  review  by 
this  Court,  of  the  merits  of  the  original  controversy  between  the 
parties;  upon  the  ground  that  the  finding  of  the  amicable  compounder 
upon  all  matters  of  fact  and  law  submitted  to  him  was,  under  the  law, 
final  and  conclusive,  and,  for  Jhe  further  reason,  that  the  plaintiff  and 
appellant  had  expressly  ratified  and  approved  the  award  by  her  peti- 
tion or  rule  taken  for  its  homologation,  and  that  the  only  matter  that 
could  be  considered  by  us  was  whether  the  judgment  of  homologation 
was  in  conformity  to  the  award. 

The  contention  of  the  plaintiff  and  appellant,  on  the  other  hand,  is 
that  the  right  of  appeal  to  this  Court  was  expressly  provided  by  the 
terms  of  the  agreement,  and  the  rule  taken  for  the  homologation  of  the 
award  was  mainly  for  the  purpose  of  procuring  a  judgment  thereon, 
from  which  the  plaintiff  could  appeal,  or  in  other  words,  as  a  prelimi- 
nary step  to  the  exercise  of  the  right  to  appeal  reserved  to  her  in  the 
agreement  for  submission . 

It  is  certain  that  the  person  to  whom  the  differences  of  the  parties 
were  submitted  for  settlement  was  expressly  clothed  with  all  the  power 
and  authority  of  an  amicable  compounder,  and  it  is  equally  certain 
that,  in  the  absence  of  any  restrictive  clause,  Ms  finding  cannot  be 
altered  or  reviewed  by  any  court,  save  and  except  where  it  is  charged 
and  appears  that  the  compounder  has  transcended  his  authority  or  has 
proceeded  irregularly  in  the  discharge  of  his  duties.  C.  C.  3110,-  C.  P. 
459,  460 ;  31  A.  336,  and  case  Board  Admins,  vs  Kiddell,  recently  de- 
cided but  not  yet  reported. 

It  is,  however,  contended  that  such  restrictive  clause  is  found  in  that 
part  of  the  agreement  which  reserves  to  the  parties  an  appeal  to  this 
Court,  and  that  the  agreement  for  submission  must  be  considered  as  a 
whole. 

It  might  be  argued  that  the  clause  or  reservation  in  question  was 
not  intended  to  contravene  the  law,  with  respect  to  the  power  or  au- 
thority of  amicable  compounders,  or  to  lessen  the  effect  that  the  law 
would  ascribe  to  their  award  as  to  all  questions  submitted  to  them,  but 
only  to  affirm  the  right  to  an  appeal  to  a  court  where  they,  the  com- 
pounders, had  been  charged  with  usurpation  or  irregularity  in  their 
proceedings.     Without  such  affirmative  expression,  the  right  of  appeal 
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for  such  purpose  and  to  this  extent  would  exist  and  could  be  expected. 
The  law  concedes  it  without  any  agreement. 

But  a  reference  to  another  clause  in  the  act  of  submission  removes 
aH  doubt  as  to  the  intentions  of  the  parties  on  this  point,  and  affords 
conclusive  evidence  tliat  it  was  not  their  design  to  limit  or  diminish 
the  le^al  effect  of  the  finality  of  the  award  by  their  agreement,  as  to 
the  law  or  the  facts,  or  to  enlarge  the  scope  of  any  judicial  review  or 
determination  with  respect  to  the  award,  and  that  clause  is  the  third 
one  in  the  act,  which  declares  "  that  all  suits  and  final  tableaux  grow- 
ing out  of  or  connected  with  said  succession  shall  be  withdrawn  and 
treated  as  not  filed." 

The  suit*  and  tableaux  referred  to  are  the  identical  ones  which  are 
now  presented  to  us  by  the  appellant  for  our  review  and  determination. 
How  can  we  consider  them  or  the  issues  they  involve,  when  the  parties 
themselves  have  withdrawn  them  and  treated  them  as  not  filed  ? 

Whatever  the  award  might  be  it  is  manifest  that  the  controversy 
between  the  parties,  as  it  existed  under  the  proceedings,  suits  and  plead- 
ings mentioned,  had  ended  forever  and  could  not  be  revived  by  the 
award,  nr»r  thereafter  made  subject  of  judicial  determination,  by  appeal 
or  otherwise.  Even  the  amicable  compounder  himself  in  the  face  of 
this  agreement,  in  dealing  with  the  differences  of  the  parties,  was  not 
bound  by  the  proceedings  nor  confined  to  the  issues  therein  specially 
raised.  Besides,  by  an  express  stipulation  in  the  agreement,  the  sub- 
mission itself  was  to  have  the  effect  of  a  compromise  or  transaction 
which  ended  the  controversy  raised  by  the  suits. 

Under  this  view  of  the  case,  it  is  clear  that  we  cannot  proceed  to  the 
investigation  of  matters  of  controversy  involved  in  suits  and  proceed- 
ings which  the  parties  themselves  have  dismissed  and,  therefore,  no 
longer  exist. 

The  only  question  we  find  open  for  our  consideration  and  determina- 
tion is  whether  the  judgment  appealed  from  is  in  accordance  with  the 
award  and  whether  the  amicable  compounder  transcended  the  limits 
of  his  authority  or  was  guilty  of  any  illegsility  or  irregularity  in  his 
proceedings. 

After  an  attentive  examination  of  the  record,  we  are  brought  to  the 
conclusion  that  the  judgment  exactly  conforms  to  the  award  as  it 
simply  homologates  it  and  that  the  amicable  compounder,  in  passing 
on  and  adjusting  the  differences  of  the  parties,  seems  to  have  kept 
within  the  terms  of  the  submission  and  the  restrictions  of  the  law. 

In  fact,  he  is  not  charged  by  either  party  with  any  dereliction  in  this 
respect,  the  complaints  against  the  award  being  confined  to  alleged 
errors  of  fact. 
The  judgment  appealed  from  is,  therefore,  affirmed,  with  costs. 
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ErviD  &,  Riley  vs.  Carlisle. 

No.  9159. 
Erwin  &  Riley  vs.  Hugh  CAnLiSLK* 

Thti  ruliu^i^  of  ihpi  lower  court  ou  questions  of  admissibility   uf  uviJtMurt*  .nrv  aippiofvd. 
QufstiODH  nf  Tact  are  involved  and  the  evidence  sustainK  tbv^  jiid};nuiiit. 

APPEAL  fi'om   tlie   Eighth   District   Courts    i^iiriHh    of   Mudimiu, 
Behntfy  J. 


1 


t/.  B.  Si^ne  and  A .  N,  Spencer  for  Plaintift's  and  Appellees. 
J*  €*  Seak  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenkei?,  J.  This  is  a  suit  for  levee  work  done  hy  [tltiiii tiffs  under 
contract  with  defendant. 

The  answer  admits  the  contract,  but  denies  that  tlie  work  tontra^^teil 
for  had  been  c^ompleted  or  that  the  amount  of  work  claimed  in  the  pe- 
tition hud  beiiu  done,  or  that  proper  credits  had  been  allowed  for  ad- 
vances and  Biipplies. 

The  evidetice  adduced  by  plaintiffs  fully  establishes  the  claim  in 
every  particular  to  the  extent  allowed  by  the  judffinent. 

The  defendant  offers  no  evidence  except : 

1.  A  document  purporting  to  be  the  estimate  of  W.  H.  Mitchell, 
si^rninf,'^  ai^  United  States  Engineer,  which  was  objected  to  on  the  ground 
that  tht^  docmiient  was  not  proved  either  as  to  signature  or  capacity, 
and  objection  sustained. 

2.  A  document  purporting  to  be  a  copy  of  a  letter  alleged  to  be  from 
Erwin  &l  Hihy  to  one  Gordon;  objected  to  on  the  ground  that  the 
origin  lit  lett^ei^  is  the  best  evidence,  and  objection  sustained. 

3.  An  accouQt  of  defendant  against  Erwin  &  Riley,  which  was  ad- 
inittad  to  the  extent  of  the  debits  shown  to  have  been  admitted  by 
plain  tiii8. 

Defendant  except-ed  to  these  rulings  of  the  court,  but  they  are  mani 
ffif^tly  correct. 

The  defense  is  thus  left  without  any  support. 

Judgment  affirmed  at  appellant's  cost. 
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Iiisanuica  ijompauy  vs.  Coons. 

^  -   _  — ^ ■ 

^"o.  9160. 
Mgcilakics  and  Traders'  Insc range  Company  vs.  Temple  S.  Coons. 

Ia  ft  suit  hj  the  pii<r«fi  of  a.  obiM^k  nguiriBt  the  drawer,  notice  of  presentment  and  of  dis- 
honor may  be  oral  tkud  vorhal.  but  it  mast  be  proved.  Presumptions  and  beliefs  that 
ffBcb  notice)^  weru  ^vco  vrtll  not  diitUce.  There  must  be  certainty  and  exactitude  of 
proof  that  tbey  w^.r^  given. 

A    PPEAL    from    the  Eiglitlt    District   Court,    Parish   of  Madison. 


A.  S.  Bi&ck  for  Plaintiif  md  Appellee. 

J.  U.  JJatKaj  uud  J.  C.  Smk  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  waR  delivered  by 

MA?rNiN(T^  J.  The  fltut  is  u[M>n  a  cheque  for  fifteen  hundred  dollars 
drawn  upon  the  Louiflianji  National  Bank  by  Temple  S.  Coons  &  Co. 
in  favour  of  tlie  phiiatilf.  The  case  was  here  last  year  when  the  plain- 
tiff WHi*  uon-saitt'd. 

The  defetme  ia  want  of  pieseiitment,  and  want  of  notice  of  dishonor. 

Th<?  plain tifl'  took  the  iU^pofiitions  of  its  president  and  secretary  to 
pn^ve  presentment  and  notice  of  dishonor.    They  do  not  prove  either. 

Mr.  Coleman,  the  prcflident  of  the  Insurance  Company,  says:  "Tlie 
cbf^qiie  wait  presented  to  the  Louisiana  National  Bank  by  the  Mutual 
Xationjtl  iJiirik,  and  1  presume  through  the  Clearing  House.  *  *  * 
I  had  a  conversation  soon  aft^r  the  refusal  of  payment  of  the  cheque 
with  Temple  S.  Coons  and  Capt.  J.  P.  Smith,  and  expressed  to  them 
iii3f  regret  that  the  cheque  was  not  paid,  and  my  hope  that  they  would 
■oon  make  it  good.  •  *  *  [  gave  notice  of  its  non-payment  to 
CajiL  J.  P.  i^mith,  and  1  believt^  to  Mr.  Temple  S.  Coons,  both  of  the 
firm  of  Temple  S.  Coons  &  Co.»  at  their  office  in  New  Orleans,  on  the 
same  day  payment  wjis  refasefl/' 

Now  it  turns  out  that  Mr,  Smith  was  not  a  member  of  the*  firm  of 
Temple  S,  Cooni^  &l  Co.,  but  only  its  cotton  salesman,  and  notice  to  him 
u  not  notice  to  the  firm,  iiJid  lie  is  the  only  person  to  whom  the  presi- 
dent swears  with  certainty  that  notice  was  given.  There  was  so  much 
iacertitude  about  notice  to  Coons  that  the  president  can  only  say  he 
beUerett  it  was  given.  His  deposition  was  taken  after  our  dismissal  of 
this  case  as  of  non-suit,  because  presentment  and  notice  had  not  been 
flatisfactoiily  proved. 

Nor  is  he  more  positive  about  the  presentment.  The  check  was  pre- 
sented to  the  Louisiana  National  Bank  by  the  Mutual  National  Baiik, 
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GlvuiDvitch  and  Heire  of  Gallangher  ts.  Hebrew  CDagmgatloii, 

and  he  preaum^is  through  the  Cleariug-house.  He  ha^  no  knowledge?  af 
the  pretK^n  tine  tit  liimself  and  did  not  establish  it  liy  the  Miitnal  Na- 
tioiLfLl  Hauk  who  presented  it. 

The  secretiiry  ui^ver  saw  the  cheque  until  six  months  iifter  itt*  4lii.te^  nt 
which  time  he  liociune  secretary,  and  knows  nothing  about  it  exrei>t 
what  hti  has  h^ariKd  from  the  entries  in  the  compiiTjy's  hooks. 

On  th«  otlior  hiitid  Coons  swears  there  never  ^^'m  iiny  notice  giveii 
him  of  the  presentation  or  non-payment  of  this  rherjue,  and  tlie  tb^nt 
knowledge  he  had  of  an  indebtedness  claimed  by  tlio  ]ihiiTitiff  \va«  the 
filing  of  the  eiii it  upon  it.  He  says  he  may  have  hud  a  talk  sdth  Mr. 
Colemau  siuee  this  transaction,  but  not  about  this  cheque  a^  ho  can  re- 
member. 

Parol  [noof  of  the  presentment  and  notice  of  dishonor  is  suflicient 
wJieo  the  wdt  is  between  drawee  and  payee.^  Story  Prom.  Notes,  ^  :i41  * 
But  it  must  be  made  ^th  cesrtainty.  Both  are  nei^easary,  and  if  it  bo 
<!oncedod  that  the  proof  of  presentment  may  be  sutllcient,  there  is  none 
of  the  notice  oi'  dishonor,  and  no  attempt  to  prc^ve  tliat  the  dmwer 
had  no  funds  in  the  drawee's  hands,  and  had  no  light  to  expect  pay- 
n lent  of  hi  a  cheque. 

It  i»,  therefore,  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  rereraed,  and  that  there  now  be  judgment  in  favor  of  defend- 
ant rejecting  the  demand  of  the  plaintiff,  and  against  tJie  latter  fi.*r 


No.  9161. 
Marco  Gtvakovitch   and  Heirs  of  GALLAUiriiivH  vs,  Hebkew 

C!0NGREGAT10N   OF   BaTON    RoUGE. 

nnle^H  the  CK^t  ftvm  wliifih  the  vendnr'B  or  other  privilege  is  clainuM!,  oa  ^ffectttiK  ^^"^  lutaio, 
he  neiwoimhly  recorded  in  the  proper  mortgage  book  of  the  parish  in  which  ihe>  prapi?rt>' 
1ft  aituaied,  gctncral  mortgages  previously  registered  (and  even  ueTtouii  Uoua)  wiiL  t*k« 
precedutiHiHt  imd  bb  Miitl8fle<l  according  to  their  respective  rank. 


r\ 


I'HEAL,  fi'(jm  the  Seventeenth  District  Court,  i*ariiih  of  East  BatOii 

Rouge,     i^  fur  bum  f  J. 


H.  3f,  Fmrrot  and  Alfred  Grima  for  Plaintiff  and  Appellant : 

The  titl«  to  real  MlAtfl  passes  absolutely,  as  to  the  whole  world,  by  the  aol  of  tale  ther«iof,  b« 
It  record ud  or  aat  J»ubJeot  to  the  rights  of  certain  creditors.    ^  A    S31. 

When  out),  Liy  piiri:Uu.iti,  brings  property  into  his  estate,  thei'ehv  ipcreatiLDg  th«  cmnEDmii 
pludge  of  IlIb  ^itditvrs,  the  proceeds  of  a  judicial  sale  of  the  s»ld  ptv^rty  mwsi  bo  ap- 
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GiiTADorltch  and  Hffirwof  GnUftU^her  vs.  Hebrew  Congregation. 


|i)le<l  t<i  thf  futj-meut  of  tho  baloucf  nwinj^  to  the  vendor  for  the  price  of  »ale  of  the 
prnpprtj^  Ijofore  $!olug  to  the  f^nttaf action  of  other  creditors. 
Tlw*  K^TiDiFtJou  of  the  note  of  a  vcndoT  mt  a  pnrl  con«ideration  of  the  purchase  price  of  real 
ffst»[*  pKypertj  carrlofl  a  v«Ddor'«  pri^Ueefl  on  the  property.    35  A.  164  :   De  I'lsle  vs. 
Satrcisloii  of  Mosa. 

f\  TK  Ffii-^rot  for  Deft^udant  and  Appellee. 

The  opinion  of  the  C'oTirt  wan  delivered  by 

REBSirnEZ^  C.  J.  Tlii^  is  a  ooiit^fit  for  priority  of  payment  out  of 
thi?  prtK-MMla  of  the  pn>perty  of  df^feiidant,  which  was  simultaueouftly 
sold  nuder  wi-its  respectively  iseti^d  hy  the  contending  creditors. 

Mart'ft  Givanovit<*U  (Iniiiis  tluit Jim  is  entitled  to  the  vendor's  privilege, 
wliile  the  lieins  of  flalhiQ^^her  itij>i8t  tliat  their  judicial  mortgage  mnks 
the  privilege  thu«  rl aimed. 

Prom  a  jiul^fineDt  in  favor  of  ihi'  judgment  creditors,  the  present 
a]vp*'jvl  h  taken, 

TliL*  following  are  the  factft  erttabliwlied  by  the  record  : 

Ou  the  eij^li  teen  til  of  -fiilVi  lH7ii*  si  judgment  in  favor  of  F.  V.  Oal- 
latijfber  i^itood  recorded  in  tlje  pvo]>t*r  book,  in  the  parish  of  East  Baton 
Rsjnpp,  for  ^1330,  ii^ain,st  C.  Delacroix. 

On  tile  first  of  ( October,  1 87,>,  more  than  three  years  later,  Givano- 
Tit^'h  sold  to  I)clat:roii  a  piepe  M  real  estate  in  the  same  parish,  part 
<iish,  part  on  time. 

(h  Sei>tember  12,  T87fi,  Delacroix  ifold  the  same  property  to  the  He- 
btfw  Cuiigregatioii,  wlio,  in  pai't  etmsideration  of  the  price,  assumed 
M'U.'roix'  debt  to  hLs  vendor. 

The  net  of  sale  by  Givanovitch  to  Delacroix  was  recorded  in  the 
mortpj2;t^  and  privilege  liook  on  tJie  twenty-first  of  Sei)teniber,  1876. 

The  sale  by  Delo*  roix  to  tlii'  ( 'ou^jre^gation  was  recorded  in  the  same 
Ixwk,  on  the  sixteenth  of  the  same  month  and  year,  (September,  187(3) 
five  days  before  tlie  registry  of  that  of  Giranovitch  to  Delacroix. 

The  judgment  of  Gall augher  was  duly  revived  and  reinstated  and 
had  full  force  and  vitality,  when  the  property  herein  was  sold. 

The  question  presented  is  simply :  Whether  the  judicial  mortgage 
securing  Gallaugher's  judgment  recorded  on  July  18, 1872,  shall  or  not 
take  precedence  over  the  privilege  claimed  by  Givanovitch,  whose  act 
was  recorded  on  September  21,  1876. 

tn  the  case  of  the  heirs  Gallaugher  versus  this  same  defendant,  we 

i  occasion  to  detennine,  after  a  full  review  of  the  law  and  jurispru- 

ace,  that  a  recorded  judgment  operates  as  a  judicial  mortgage  on 

il  estate  acquired  by  the  judgment  debtor,  though  his  act  of  purchase 

not  recorded,  and  that  the  judgment  creditor  could,  by  the  hypothe- 

18 


Digitized  by  VjOOQIC 


274  SUPREME  COURT  OF  LOUISIANA. 


Qivanovitch  and  Heirs  of  (xaUaajelier  re.  Habrew  CoiipT<giitioti. 

cary  action,  .subject  the  property  to  the  satiRt'uetiou  of  his  jn<lgiiipnt  id 
case  of  the  sale  or  transfer  thereof.  We  also  held,  that  the  purcliaser 
of  the  real  estate  thus  burdened,  had  no  right  to  urgi^  deferjst'fi  agwfnst 
the  judgment  and  mortgapje  which  his  vtMidor  i^onld  not  have  ftet  ap, 
35  A.  829. 

In  the  case  of  Givanovitch  versus  thirt  same  rtrfendant,  in  wUicb  the 
vendor's  privilege  was  asserted  and  clariuoil^  \\v  lif^ld,  that  the  hohler 
of  the  vendor's  note  could  sue  dii-ectly  \hv  piirc}ui*er'tt  vende*^,  who  ba4 
assumed  the  payment  of  the  notes,  whi^ther  tht^  pun*iiaf?ier*j«  det^d  had 
or  not  been  recorded.     O.  B.  57,  fol.  18H. 

As  no  conflict  had  as  yet  arisen  l)etweeii  tlu-  judgment  vrredit4jre  ainl 
the  vendor,  we  studiously  refrained  from  expressing  hhv  inipre&eionou 
the  question  of  priority,  which  is  now  diiectly  SiiiliDiitted  tor  deter miu 
ation. 

An  attentive  and  thorough  examination  of  the  matter  leaves  no  doubt 
in  our  minds,  that  the  proceeds  of  sale  imiRt  be  tirgt  aj»plied  to  rhit 
satisfaction  of  the  judicial  mortgage  dey>t,  which  is  first  in  point  of 
time  of  registry,  and  that,  whatever  amount  may  thereafter  retimiivT 
will  have  to  be  applied  to  the  next  rankin;^  luortgage  claim. 

We  think  it  needless  to  review  andrewrniounoeexiilidtly  the  author- 
ities, deeming  a  mere  reference  to  thein  amply  i^iillirient,  as  we  hrtT*i 
taken  the  pains  to  re-examine  them  separately  niul  find  tliem  i^learlt 
decisive  of  the  issue. 

They  all  accord  that,  unless  the  <'ontra(*t  ftom  which  the  vendoT'* 
or  other  privilege  is  claimed  to  arise,  wat*  i  rcorded  Bivasoiiahly  in  iht 
proper  book  of  the  mortgage  office  of  the  paiirth  in  which  tlie  real  es- 
tate is  situated,  general  mortgages  previously  reconleil,  tuid  even  cer- 
tain liens,  wiU  take  precedence  an* I  be  aatitdied  iM.^c<irding  to  their 
respective  rank.  6  A.  162;  7  A.  65;  J2  A.  I7ri;  IH  A.  }J3;  20  A.  79. 
23  A.  286;  24  A.  610;  26  A.  80;  27  A.  ^JO,  24:3,  4^1,  4in  ;  28  A.  :«i%531; 
29  A.  116,  412;  30  A.  727,  833,  1007;  31  A.  284;  34  A.  923,  1131:  35 
A.  829. 

As  concerns  the  ruling  in  Rochereau  vn.  ( 'Olorab,  37  A,  337,  to  which 
our  attention  is  called,  we  can  only  reiterate  what  we  waid  ti^uching  it 
in  the  last  case. 

The  authority  invoked  of  de  I'Isle  vs.  Mohs^Xj  A,  Ifi'i,  iR  well  entitled 
to  the  respect  which  is  claimed  for  it,  but  it  cannot  avail  GivaMoviuiii 
as  it  recognizes  in  a  vendor  the  privilege  which  B*^eurea  payment  of 
the  price,  with  priority  over  the  purchase^r's  creditors,  only  where  t)m 
act  mentioning  it  has  been  seasonably  and  pro|>erly  recorded. 

We  find  no  error  in  the  judgment  appealed  from,  which  in  affirmed 
with  costs. 

Todd,  J.  takes  no  part. 
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No,  91 19. 
The  ^Itatk  of  Louisiaka  vs,  JATKiiON  I-awson. 

Jht  trimt  jud^.  hi  A  CTitpiiQfll  caar.  I  a  T(^Jlt«d  tiy  Ufr  wUb  the  dincretionarv  powers  to  din- 
ah&f£^^tiTDi-H  ftlr&idj  fnipAiieled  in  tii«  CAnn  Aud  iv  tmii^pAf^u  the  cause  for  another  day,  if 
br  bt^lioTe-a  that  tbore  ja  ii  ni^rt^fu^it^  for  mu^h  nillu^,  and  tbat  the  ends  of  jnstice  will  be 
tt^t  RubA^tred  b\  Jtnrb  n  con  me. 

Th*b*li<rf  of  Lbnjudf^^,  appftrr-ntly  wi4l  fuarideit,  (bpt  tlit'.iiimrs  already  selected  and  sworn 
biul  beet]  Ulvg^ly  drm^n^  In  luiinLft'iitrv  a  reaiuin  to  junMfv  auch  ralinf;. 

A    rPf^AL  froni    the  I'welftli   District  (*oiirr.  Parish  of  Rapides. 
i\.     Blarhtifiii,  J. 


./,  C  fJ^AH,  Attorney  (ipuf^ral,  and  E.  G.  Hunter,  District  Attorney, 
for  the  StatPi  Appellee. 

W.  W,  WhilUnffUjtK  rAr„  fur  DefendHiit  »iud  Ajipellaiit. 


TTif  opinjoi)  of  the  €'«urt  was  delivered  b,v 

Pqohe,  j;  The  defendant  appeals  from  n  vuu  viotion  of  iiiurder,  with- 
out mpital  punifthTuent,  and  he  ftfseks  relief  on  the  following  grounds: 

1.  That  the  district  jndge  erred  in  dif*(*hargin^  seven  jurors  who  had 
already  In^en  empanelled  for  his  trials  and  in  i ordering  the  case  to  be 
riMfflttgned  for  another  day, 

Tlje  record  bIiows  that  under  the  antliority  vested  in  him  by  Section 
7  ftf  Act  44  of  1877,  the  Jiid^^e  had  ordered  the  drawing  of  twenty  addi- 
timutl  jurors^  to  repair t  inHtantcr,  Thif*  trial  brgan  on  the  23d  of  the 
ftaait  month,  and  jinn-eeded  to  t!ie  ptnnt  &4tate<l  above,  wlien  the  judge 
di9<'overed  that  thf  nsum-!*  of  the  Jidditional  Jnrors  had  not  been  pla<*ed 
in  the  hns. 

Helie  vi n g  thu  t  the  ft ) r n  niti o u  of  1 1 1  e  j n  ry ,  \vi  tl i out  tha  t  fonnality ,  h ad 
\m^a  vitiated,  the  JucIk*"  di^tlmrged  the  M*ven  jnrors  already  empanelled, 
and  diret-ted  the  trial  to  proeeed  after  clausing  the  names  of  the  addi- 
tional jurors  to  be  placed  in  tlte  hax,  Tlie  rttcuHed  then  objected  to  go 
"II  with  the  trial  before  wrvice  oii  hitn  ot  the  list  of  the  additional 
jiLTorH,  The  judge,  therefore,  ti^opt'ed  the  only  alternative  left  him, 
and  ordered  the  trial  (4^  be  re-aict  for  am^tht'r  day. 

The  gist  of  defendant's  complaint  i*^  that  the  Judge  liad  no  power  or 
authority  to  discbarge  the  sev^n  Jtirors,  already  empanelled,  without 

jft  consent,  Hifi  counsel  avgaes  tliat,  by  the  rnurse  of  the  judge,  the 
fput^ed,  who  had  hiw  svitne^^i^es  present,  lost  his  opportunity  of  a  fair 
iiiaJ  and  was  deprived  o£  his  constitutional  nght  of  a  speedy  trial. 

The  question  is  not  entirely  new  in  our  jurisprudence ;  it  was  re- 
iewed  at  gieat  length  in  the  case  of  the  State  vs.  Costello,  11  A.  283, 
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in  which   the  doctrine  previously  recognized  by  this  Court  was  re- 
afflmied. 

The  doctrine  is  that  such  a  ruling  is  within  the  discretion  of  the  trial 
judge,  when,  in  his  opinion,  an  evident  necessity  arises  for  the  difi- 
charge  of  the  jury. 

In  the  case  referred  to,  the  entire  jury  was  discharged  for  reanons 
satisfactory  to  the  district  judge  and  sanctioned  by  this  Court. 

In  the  present  case,  the  circumstances  stated  above,  not  only  coufer- 
red  the  right  to  the  judge,  but  made  it  liis  duty  to  discharge  the  seven 
jurors  already  emj)anelled. 

The  argiunent  that  the  accused  was  thus  deprived  of  a  speedy  trial 
is  without  force  and  does  not  strike  as  being  even  serious.  Had  his 
present  complaint  prevailed,  his  trial  would  b^  still  further  procrasti- 
nated. 

2.  His  second  objection  giows  out  of  the  trial  in  which  he  was  con. 
victed,  and  charges  error  to  the  order  of  the  judge  in  directing  that  the* 
names  of  the  additional  jurors,  drawn  under  his  order,  be  placed  in  the 
same  box  with  the  names  of  the  regular  jurors. 

A  similar  objection  was  made  and  considered  in  the  case  of  the  Stat* 
vs.  Brooks,  this  day  decided,  and  for  the  reasons  announced  in  that 
case,  the  objection  is  overruled  in  this  case. 

The  record  shows  that  the  defendant  has  had  a  fair  and  impartial 
trial,  hence,  we  shall  not  disturb  the  verdict. 

Judgment  affirmed. 


No.  9153. 
Isaac  Friedler  vs.  Mrs.  8.  M.  Chotard  and  Husband. 

Where  a  contract  stipulates,  in  snbstance,  that  one  of  the  parties  may  remain  on  and  cnlti- 
vate  a  plantation  naroe<l  therein,  and  pay  annually  for  certain  desig^nated  years,  in  lin 
of  rent,  a  sum  equal  to  the  interest  or  the  property,  the  obligee  may  recover  said  amounts 
but  is  not  entitled  to  the  lessor's  privilege. 

The  determination  of  the  question  of  the  obligor's  liability  therefor,  does  not  ncMresflarilT 
involve  the  determination  as  to  the  character  of  the  entire  contract,  or  whether  it  is 
I  a  rente  A  HineH  or  a  common  law  mortgage. 

J  A    PPEAL  fnom  the  Ninth  District  Court,  Parish  of  Concordia. 

I  ./\     Hou^h,  J. 

B,  D,  White  and  Steele  <&  Garrett  for  Plaintiff  and  Appellant. 
James  G.  Leach  for  Defendant  and  Appellee. 
^  Wade  E,  Young  as  AmicuB  OurioB, 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.     This  is  an  action  to  recover  eleven  hundred  and  sixty-: 
seven  dollars  and  sixty  cents  alleged  to  be  due  for  the  rent  of  a  plan- 
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tation,  described  in  the  petitioD  and  for  a  recognition  of  the  lessor's 
pri\Tlege  and  right  of  pledge  on  all  the  effects  found  on  the  leased 
premises. 

The  defendant  denies  the  lease  and  resists  payment  on  many  grounds 
unnecessary  here  to  enumerate,  and  sets  up  a  reconventional  demand 
for  a  large  sum. 

The  reconventional  demand  was  dismissed  in  the  court  below  and 
judgment  rendered  for  the  debt  with  five  per  cent  interest  thereon, 
rejecting  the  claim  for  a  recognition  of  the  lessor's  privilege  and 
pledge. 

From  this  judgment  the  plaintiff  has  appealed.  The  defendant 
has  not  asked  an  amendment  6f  the  judgment  touching  her  reconven- 
tional demand,  and  this  demand  and  all  the  matters  urged  in  the  an- 
swer in  support  of  it  are,  therefore,  eliminated  from  the  case 

In  support  of  his  pretensions,  the  plaintiff  offered  in  evidence  an  in- 
stroment  which  he  claimed  evidenced  a  sale  to  him  of  the  plantation 
hy  the  defendant,  with  the  right  of  redemption,  but  which  the  defend- 
ant contends  is  only  a  common  law  mortgage,  given  as  security  for 
the  loan  of  money. 

Considering  the  nature  of  the  demand,  and  that  it  is  confined  solely 
to  the  recovery  of  the  alleged  rent  and  a  recognition  of  the  privilege  and 
pledge  stated,  and  that  these  constitute  the  sole  issues  proper  for  de- 
termination, we  do  not  feel  called  on  in  ^  this  case  to  pronounce  on  the 
character  of  this  instrument,  or  decide  the  various  questions  discussed 
in  the  pleadings  and  arguments  with  reference  thereto. 
We  find  a  clause  in  the  writing  mentioned  to  the  following  effect : 
"It  is  further  understood  between  the  parties  of  the  first  part  and 
the  party  [of  the  third  part]  that  the  said  Mrs.  Chotard  shall  be  per- 
mitted to  remain  on  the  said  plantation  and  cultivate  the  same,  that 
she  flhaU  keep  the  same  in  good  repair  and  pay  all  the  taxes  due  or  to 
become  due  thereon,  as  long  as  she  shall  remain  on  said  premises. 
That  she  shall  pay  annually  on  the  first  days  of  January,  1883,  1884, 
1885  and  1886,  respectively  in  lieu  of  rent,  an  amount  in  cash  equal  to 
eight  per  cent  per  annum  interest  on  the  purchase  price  hereof.*" 

It  is  very  certain  that,  whatever  may  have  been  the  nature  of  the  con- 
tract between  the  parties  under  the  entire  instrument,  this  part 
obliges  the  defendant  in  unmistakable  terms  to  pay  to  the  plaintiff 
certain  amounts  annually  during  the  years  named,  but  not  as  rent,  but 
in  lieu  of  rent,  and  these  amounts  to  equal  eight  per  cent  interest  on 
^  enm  named  in  the  contract  as  the  price  of  the  property.     By  refer- 
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ence  to  that  siim  stated  elsewhere  in  the  instrument,  the  amouut 
claimed  in  this  suit  is  the  amount  of  the  interest  due  on  that  sum  when 
the  suit  was  instituted. 

The  clause  above  quoted  forms  a  complete  obligation  or  contract  in 
itself,  and  may  be  considered  independently  and  apart  from  its  context 
or  the  entire  instrument,  for  whether  that  instrument  imports  a  venk  a 
remere,  or  a  mortgage,  there  is  nothing  in  the  stipulation  that  is  neces- 
sarily destructive  of  the  one  character  or  the  other  imputed  to  it  re- 
spectively by  the  parties. 

We,  therefore,  concur  with  the  district  judge,  that  the  plaintiff  under 
the  express  terms  of  the  contract,  is  entitled  to  recover  this  amount, 
but  has  no  just  claim  to  a  privilege  or  pledge. 

Judgment  affinned,  with  costs. 


No.  9130. 
R.  T.  Scott,  Administrator  vs.  T.  Warren  Briscoe  et  al. 

Where  an  heir,  who  is  adminiatrator,  Joins  with  his  co-heirs  in  mortgaging  the  property  of 
the  ancestor,  this  operates  an  nnconditional  acceptance  of  the  succession.  Whatever 
may  be  the  rights  of  creditors,  such  an  heir  cannot  thereafter,  on  his  own  motion,  resnme 
the  capacity  of  administrator  and  oppose  the  title  of  the  mortgage  creditors,  derired 
from  a  sale,  nnder  foreclosure,  of  the  mortgage  agaijist  the  heirs.    He  is  estopped. 

APPEAL    from   the    Eighth    District  Court,    Parish   of   MadisoD. 
Delony,  J. 


J,  G.  Hmckes  for  Plaintiff  and  Appellant. 
J,  B,  Stoiie  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fennkr,  J.  Upon  the  death  of  Robert  M.  Scott,  his  son,  the  present 
plaintiff,  qualified  as  administrator  in  March,  1873.    ' 

In  June,  1873,  the  plaintiff,  together  with  all  the  other  heirs  of  R.  M. 
Scott,  borrowed  from  the  defendant,  T.  Warren  Briscoe,  who  was  then 
a  minor  and  under  the  tutorship  of  the  very  plaintiff,  $5000,  and 
secured  the  same  by  mortgage  upon  the  Scotland  plantation  belonging 
to  R.  M.  Scott's  succession. 

Subsequently,  Briscoe  brought  suit  and  recovered  judgment  agai  ist 
the  heirs  with  recognition  of  the  mortgage,  under  which  the  Scotl  id 
plantation  wa*  seized  and  sold  and  bought  in  by  the  present  defends   \a 
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Now,  R^  T.  BcDtt,  in  t?ie  alle^^eH  rapjit'ity  of  administrator  of  R*  M, 
S<^>tt,  hrin^^  tliis  «mt  to  annul  the  said  t^aUe  upojj  the  groundB,  amongst 
nther*.  that  the  pr<)perty  bt^kirigeti  to  the  witetftiMion  and  that  the  pro- 
cwdinp«,  mnier  whiflj  the  sale  was  made,  were  had  without  making 
the  adrninisitrator  a  purt^r. 

The  def(*iidiiut&  interposed  the  exc^eption  of  no  cause  of  action  and 
the  plea  of  eftt^piiel^  which  were  sustained  b>  the  judge  a  quo. 

The  act  of  the  heira  in  granting  the  mortgage  was  an  unequivo<^al 
aad  unconditional  acceptance  of  the  successiou,  the  validity  of  whirl i 
caoDot  Y>e  di imputed  by  them.     C,  C.  arti*.  9SS,  1009. 

On  such  acceptance,  they  had  the  rigfjt  to  take  possession  of  the 
proi^rty,  subject  t^  the  provisionB  of  ait,  1012,     C.  C.  arts.  874,  1671  p 

There  were  no  '*  movable  I egtu-iea,"  provided  for  in  art.  1671;  nor 
doe*  it  appear  that  the  property  of  the  gueceRrtion  was  "  in  suit/^  or 
that  there  were  **  any  claiut4  pending  thereon  or  in  court,"  or  that  any 
L'feditor  haft  ever  called  on  them  to  give  bond,  as  indicated  in  art.  10li2, 
iD(l  ojeditors  have  not  denmnde^;!  a  fteparation  of  patrimony  under 
iiTUi,  1444  to  H5*>, 

No  ob^tai-lCf  therefore,  existed  to  the  adiniTiirttrator's  giving  and  to 
their  receiving  posse li^^ion  of  the  property'. 

The  act  of  the  person  who  wap»  admini*«trafor,  in  joining  in  the  uct 
of  mortgage ^  was  a  waiver  of  all  obje^'tionB  tm  hia  part  and  an  acknowl- 
edgment of  the  tith^  and  posseswion  of  the  heirs.  He  might  have  de- 
manded, lint  did  not  demand  Judicial  order  before  delivering  possession. 
He  was  himself  an  helj  and  was  himself  one  of  those  who  accepted. 
He  coald  not  hold  both,  he  heir  and  administrator,  Duidessis  vs. White, 
t)  A.  514 ;  Sanford  vs.  Toadvine,  15  A.  170 ;  Fowler  vs.  Sue.  Gordon, 
24  A.  270 ;  Wells  Admr.  vs.  Wells,  30  A.  937 ;  Sue.  of  Frazier,  35  A. 
381. 

The  effect  of  this  acceptance  and  possession  was  to  terminat<?  \m 
administration  and  to  transfer  the  claims  of  creditors  over  against  the 
heirs. 

He  can  no  longer  claim  to  represent  the  creditors.  They  must  now 
act  in  their  ow^n  behalf.  Their  complaints  against  these  proceediuga 
will  he  considered  when  they  are  urged  by  them. 

The  act  of  Robt.  T.  Scott,  in  assuming  still  to  be  administrator,  and, 
"pon  his  own  motion,  bringing  this  suit  as  such,  is  in  direct  contradic- 
on  of  his  ow^n  acceptance  of  the  succession  and  of  his  acknowledgment 
.'  the  title  and  possession  of  his  co-heirs  by  the  joint  act  of  mortgage^ 
id  he  is  estopped  trom  setting  up  such  contradictory  pretensions. 
I  lie  principle,  quoted  from  BigeloY'^  on  estoppel,  p.  274,  that  one  suing 
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as  administrator  is  not  estopped  by  his  acts  as  an  individual,  does  not 
apply. 

The  plaintiff  is  estopped  from  claiming  to  he  administrator. 

We  wish  to  be  very  guarded  in  resting  this  opinion  on  the  fact^  of 

this  particular  case,  without  determining  that  in  all  cases  and  to  the 

prejudice  of  valid  rights,  an  heir,  qualified  as  administrator,  can,  by 

extra-judicial  acts  of  unconditional  heirship,  terminate  the  succession. 

•  Judgment  affirmed. 


No.  8964. 
La  Compagnie  Commerciale  de  Transport*  1  Vapeur  Franqais 

vs.  Gr    MILA  &    Co. 

Where  suit  is  brought  apon  a  contract  of  affreightmeDt  for  a  part  of  a  ship's  load,  to  be  de- 
livered on  or  about  a  given  day,  and  the  ship's  airival  at  port  is  delayed  by  an  accident 
to  her  machinery  so  that  the  shipper  has  to  employ  another  vessel,  he  will  be  released 
from  his  obligation  to  comply  with  the  contract,  unless  he  has  voluntarily  continued  it. 
and  has  waived  his  right  to  a  release  by  demsinding  compliance  therewith  by  the  ship. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orlt^^^ii" 
Monroe,  J. 


Henry  Denis  for  Plaintiff  and  Appellant. 

J,  Ward  Gurley,  Jr.,  for  Defendants  and  Appellees. 
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The  opinion  of  the  Court  was  delivered  by 

Manning,  J.     This  suit  is  for  the  recovery  of  the  difference  ber^i?eu    , 
the  rate  on  2500  quarters  of  grain,  agreed  upon  by  the  parties,  i.  c 
6s.  Hd.,  and  the  rate  obtained  from  others,  4s.  6d.,  on  the  defendanti' 
default,  and  for  two  days'  demurrage.     The  sum  claimed  is  £37tj  11&. 
lid,  in  our  currency  $1832  69. 

A  verbal  contract  was  made  in  July,  1882,  by  which  the  defeudant* 
engaged  freight-room  for  4000  quarters  of  wheat  in  plaintifi's  steam-Iiiti 
**Dupuy  de  L6me,"  to  be  delivered  when  required  by  the  steanierT   | 
which  was  expected  here  about  September  30.     The  ship  broke  ht-i   '• 
machinery  while  en  route  from  Havre  to  New  York,  and  went  into   i 
Queenstown  for  repairs.     Sl^e  had  not  left  New  York  for  this  port  at  i 
the  time  she  was  due  here.     The  plaintiff's  agents  here  notifie*!  the  . 
defendants  on  October  3,  that  the  steamer  "  left  New  York  Satiirdavn 
and  will  (we  expect)  require  the  4000  quarters  of  grain  engaged  from 
you  next  week,  probably  the  last  two  or  three  days  of  it."    On  tbe 
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saDie  day  the  defendants  replied,  "we  beg  to  say  that  our  buyer  has 
compelled  us  to  give  him  shipment  by  the  *'  Humbert,"  after  learning 
that  the  "Dupuy  de  L6me"  had  met  with  an  accident  which  detained 
her  so  long.  We,  therefore,  will  not  need  the  room,  and  you  are  at 
liberty  to  dispose  of  it."  The  plaintiffs'  agents  rejoined  of  same  date : 
"We  anderstand  from  your  letter  of  this  date,  that  you  wish  us  to  dis- 
pose of  the  room  engaged  by  you  per  steamship  "Dupuy  de  Lome"  to 
Havre,  for  your  account,  the  accident  to  this  steamer's  machinery 
having  necessitated  your  shipping  the  grain  intended  for  her  by  the 
steamship  *' Humbert."  We  shall  do  our  best  to  get  offers  for  the  room, 
and  submit  them  to  you  for  approval.  Naturally  your  engagement 
with  your  buyer  can  in  nowise  affect  your  engagement  to  supply  32^- 
000  bushels  wheat  to  our  steamer  at  6s.  Hd  per  Quarter,  delivery  to  be 
made  as  required  by  the  steamer,  and  in  case  we  should  be  unable  to 
obtain  grain  to  fill  your  room,  we  shall  have  to  look  to  you  to  furnish 
the  quantity  called  for." 

On  the  following  day  the  defendants  answer :  "You  do  not  quite 
understand  our  letter  regarding  the  engagement  per  "Dupuy  de  L6me." 
We  consider  ourselves  released  by  her  accident  and  non-arrival." 

Had  they  stopped  there,  there  can  be  little  doubt  their  position 
woald  have  been  impregnable.  They  could  not  be  expected  or  re- 
quired to  hold  the  grain  which  the  "Dupuy  de  L6me"  was  to  take 
about  the  thirtieth  of  September,  until  such  -  time  as  she  could  repair 
her  machinery,  and  complete  her  voyage.  News  of  the  accider.t  which 
befel  her  had  reached  here  at  once.  The  probability  was  that  she 
could  not  reach  this  port  at  or  near  the  time  stipulated,  and  the  de- 
fendants were  justified  in  looking  for  another  vessel  for  their  shipment. 
This  is  not  a  grain  market.  Arrangements  for  procuring  the  grain, 
and  provision  for  its  shipment,  have  to  be  made  in  advance.  They 
had  been  made  by  the  defendants,  and  the  accident  to  the  ^^Dupuy  de 
L6me"  was  of  such  kind  as  to  put  them  as  prudent  business  men  in 
quest  of  another  vessel  to  take  their  grain  which,  pursuant  to  their 
contract,  they  had  collected  here  ready  for  use. 

But  they  did  not  stop  there.  Their  letter  proceeds :  **  We  consider 
ourselves  released  by  her  accident  "and  non-arrival,  but  if  we  are 
wrong  in  this  view,  we  have  no  desire  that  you  should  for  our  account 
dii  K)8e  of  the  room  as  we  will,  in  this  event,  order  more  grain  to  till 
tin  space.  Should  you,  however,  be  able  to  find  a  shipper  without  loss 
to    8,  we  give  you  liberty  to  accept!" 

'  *iat  was  a  distinct  and  unequivocal  waiver  of  the  right  to  termiu- 
at4   iheir  contract  with  the  "  Dupuy  de  Ldme,"  in  consequence  of  her 
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<?dfty  in  arriving.  They  were  under  no  obligation  to  wait  until  the 
twelfth  of  Oet^lwr,  (the  ship  was  not  ready  until  then),  and  when  they 
w(^re  iiilti^ed  fin  the  third  by  the  ship's  agents  that  she  would  not  be 
Tfiktlj  to  tjike  their  grnin  l)efore  the  last  of  the  next  week,  they  could 
lawfully  abandon  a  fimtract  which  had  been  broken  by  her  default. 
De^hon  VH.  Fowiit'kj  1  Woods,  287 ;  Lowber  vs.  Bangs,  2  Wall.  728. 

Thc^  correfipoiidenco  went  on.  The  plaintiflF  replied  to  the  last  let- 
t*;r  oil  natue  day  :  ^'\Ve  beg  to  say  that  we  do  not  consider  the  delay 
to  the  "D[ipuy  do.  Lduie"  sufficiently  serious  to  warrant  your  view  of 
the  matter,  tiiid  oaunot,  therefore,  see  our  way  to  release  you  from  the 
engagement.  As  we  cannot  replace  the  grain  from  the  parties  on  same 
terras  J  we  ask  you  to  propose  some  means  of  ascertaining  without  de- 
lay whether  yoiu*  views  or  ours  are  correct.  Should  we  prove  correct 
and  ft  in  luoie  convenient  to  you  for  us  to  procure  other  cargo  than 
grain »  we  shall  be  pleased  to  aflfbrd  any  facility  to  that  end  which  will 
not  prejudice  the  steamer's  interest." 

Thia  was  on  the  fourth.  To  this  letter  the  defendants  made  no  re- 
ply whatever.  The  [ilaintiff'  was  justified,  therefore,  in  believing  that 
they  actjuipficed  in  his  view,  and  did  not  desire  that  their  room  should 
be  dieposed  of,  but  would  order  grain  to  fill  the  space. 

A  week  passed,  and  on  the  eleventh  the  ship's  agents  notified  the 
deteiidant^  that  she  would  be  ready  to  take  in  the  grain  the  next  morn- 
ing, and  again  on  same  day  that  she  would  have  a  clear  side  for  an  ele- 
vator at  noon.  They  were  silent.  On  the  twelfth  they  were  notified 
that  the  ^ain  was  r(^([iiired  at  once,  which  notification  was  repeated 
later  in  the  day,  and  on  the  thii-teenth  complaint  was  made  that  no 
auBwers  were  received  and  no  grain  was  sent.  *'We,  therefore,  beg  to 
notify  you  herewith,  reads  the  letter,  that  we  shall  at  once  proceed  to 
sectu-e  the  necessary'  amount  of  heavy  cargo  for  the  steamer  on  the  best 
terms  that  i-an  be  obtained  for  immediate  delivery,  and  we  shall  hold 
you  responsible  for  all  the  loss  of  whatever  nature  that  may  be  inciured 
by  the  ist*ianier  thiongh  your  failure  to  fulfill  your  engagement." 

This  extorted  notice,  and  the  answer  was  made  on  same  day,  an  an- 
rtwc!"  wliit'h  in  ftimply  amazing  when  read  by  the  light  of  the  defense 
Bet  np  on  the  trial.     It  reads : 

*^0n  our  engagement  with  the  steamship  "Dupuy  de  Ldme,"  we  have 
DOW  m  elevator  part  of  same,  and  we  request  you  to  send  the  steau  r 
alongside  to  receive  them,"  to  which  the  plaintiff  replied  that  the  wt  t 
of  dead  weight  in  the  steamer  prevented  moving  her  to  the  elevat  ', 
and  that  it  was  no  part  of  the  engagement  to  do  so.     On  the  fourteei  3 
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the  agenU  inform  the  deftnditiit^  that  in  consequence  of  their  failure 
to  famish  the  grain,  they  hsivQ  been  obliged  to  engage  from  Eugster 
k  Co  uboat  ^20,000  bu.^ht!ls  at  Ati.  6d.  per  quarter,  and  will  secure  more 
if  they  muj  but  notiJN'  tht?Tn  that  the  agents  hold  them  responsible,  and 
shall  expe<*t  to  i-oUi^ct  fi-otii  tliem  the  difference  of  freight,  and  the 
regular  roiJi|w^usatioii  for  delay  to  the  steamer.  And  to  this  the  de- 
f*?ndaiii*  ripply,  that  tht^  engagement  with  Eugster  &  Co.  cannot  possi- 
bly concern  tht^ni,  aiul  tliey  mil  pay  no  such  claims,  for  that  the 
steamer  is  large  and  has  capacity  to  take  both.  Then  follows  a  recap- 
itulation of  the  occurrences,  more  it  should  seem  for  the  purpose  of 
showing  that  they  had  boen  very  considerate  and  non-exacting  than 
anything  else^  and  concluding  with  a  last  and  final  assertion  of  the 
present  existence  and  binding  force  of  their  contract :  "As  soon  as 
our  grain  arrives  we  shall  expect  the  steamer  to  receive  it,  regardless 
of  your  ballast  engagement  with  Eugster  &  Co." 

There  can  be  but  one  conclusion  from  this.  The  defendants  hold 
the  plaintiff  to  the  contract  to  the  last  moment,  and  then  broke  it 
themselves.    They  are  liable  for  its  violation. 

We  do  not  feel  the  same  certainty  of  conviction,  however,  touching 
the  claim  for  demurrage,  which  the  captain  of  the  ship  testifies  was 
for  two  days.  It  is  contended  on  the  part  of  the  defendants  that  de- 
murrage cannot  be  claimed  except  where  there  is  a  charter  party  and 
express  stipulation  therefor,  and  that  demurrage  for  the  whole  ship  is 
not  allowable  for  the  delay  in  furnishing  cargo  for  a  part.  One  of  the 
witnesses  says  it  is  not  the  custom  of  this  port  to  charge  demurrage 
in  the  latter  case.  Without  entering  upon  the  consideration  of  these 
defenses,  it  is  sufficient  to  say  wo  do  not  think  demurrage  should  be 
allowed  under  the  circumstances  of  this  case,  which  have  already  been 
detailed.     Therefore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
aToided  and  reversed,  and  that  there  be  judgment  now  in  favor  of  the 
plaintiff  for  nine  hundred  and  seventy-one  dollars  and  twenty-nine 
cents  with  five  per  cent  interest  from  judicial  demand,  and  for  costs  in 
both  courts. 

shearing  refused. 
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No.  9151.  . 
George  M.  Klein  vs.  Dennis,  Sheriff,  et  al. 

One,  who  alleges  himself  to  be  the  owner  of  a  {ndgment,  who  charges  that  the  title  to  the 
name,  in  another  party,  is  a  simulation  and  who  asks  to  be  recognized  as  owner,  contrs- 
diutorily  with  that  party,  does  not  attack  the  title  collaterally,  but  directly.  Evidence  to 
prove  simulation  of  the  title  attacked  is  well  admissible. 

HiiimiiLAtion  having  been  proved,  plaintiff  is  entitled  to  relief. 

PPEAL  from  the    Eighth    District    Court,   Parish    of   Madison. 
Delony,  J. 


A 


J.  B.  Stone  and  A,  N.  Spencer  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  injunction  proceeding,  by  which  the 
plaintifF  has  arrested  the  execution  of  a  judgment,  which  he  claims  to 
own  and  which  one  W.  F.  Long  was  about  to  enforce  against  the 
judgment  debtor,  John  A.  Klein. 

From  kn  adverse  judgment,  the  defendant,  Long,  appeals. 

Tlie  allegations  of  the  petition  are,  substantially  :  that,  at  a  judicial 
sale  made  on  the  17th  of  June,  1882,  in  furtherance  of  a  Ji.  fa,  issued 
h\-  1dm,  against  Jas.  H.  Goodman,  the  plaintiff  has  acquired  all  the 
ri|Thts,  titles  and  interest  of  the  latter,  to  a  certain  judgment,  in  his 
fovor,  against  John  A.  Klein. 

That  W.  F.  Long  claims  to  have  acquired  the  same  judgment  from 
Gotidman,  on  the  14th  of  June,  1881,  but  that  the  transfer  on  which  he 
relit'8  is  a  pure  simulation. 

That  Long  has  no  right  to  enforce  the  execution  of  that  judgment 

The  prayer  is  that  the  petitioner  have  judgment  recognizing  him  m 
the  true  and  legal  owner  of  all  the  rights  of  Goodman,  in  the  ca^^  in 
whii'h  the  payment  was  rendered ;  that  the  sale  of  the  property  ieized 
un*lt3r  that  judgment  be  enjoined  and  that  the  injunction  be  peifntQ- 
tttrt'd.     The  petition  concludes  by  a  prayer  for  a  general  relief. 

The  defense  was;  first,  an  exception  of  no  cause  of  action,  which  was 
overruled 5  next,  a  general  denial ;  further,  want  of  interest  in  plaintiff 
to  attack,  and,  finally,  a  claim  for  damages  sustaind  by  the  wrongfiil 
issuance  of  the  injunction. 

On  the  trial,  objection  was  made  to  the  introduction  of  certain  evi- 
denize  by  plaintiff,  on  the  ground  that  the  petition  contained  no  charge 
of  fraud  and  injury  and  that  the  transfer  could  not  be  attacked  collat- 
enilly.  The  objection  having  been  overruled  and  the  evidence  admitted, 
exceptions  were  taken  to  the  ruling  of  the  court. 
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After  trial  of  the  merits,  the  court  considered  that  tlie  transfer,  by 
Goodman  to  Long,  was  a  simulation  and  annulled  it,  perpetuating  the 
injunction. 

The  evidence  was  not  offered  to  prove  fraud  and  injui-y,  but  only  to 
show  simulation,  w^hich  had  been  broadly  alleged,  coupled  with  aver- 
ments of  the  circumstances,  showing  want  of  reality.  It  was,  therefoie, 
properly  received. 

The  attack  cannot  be  said  to  have  been  made  collaterally.  The 
plaintiff  alleges  ownership  of  the  judgment  in  himself  and  the  simula- 
tion of  Long's  apparent  title.  He  concludes  by  asking  to  be  recognized 
as  the  owner  of  the  judgment.  Such  a  prayer  virtually  implies  one, 
that  Long's  alleged  title  to  the  judgment  be  annulled,  as  both  the 
plaintiff  and  Long  could  not,  at  the  same  time,  own  each,  absolutely 
and  entirely,  the  same  judgment.  , 

Even  were  it  otherwise,  it  is  settled,  by  unassailable  authority,  that  a 
simolated  transfer  may  be  altogether  ignored  and  that  the  property 
apparently  conveyed  may  be  seized  and  sold  directly,  without  the 
necessity  of  an  action  to  annul  the  apparent  transfer. 

This  is  precisely  what  the  plaintiff  did.  He  ignored  the  conveyance, 
seized,  sold  and  bought  the  judgment  which  he  now  claims  to  own, 
contradictorily  with  the  simulated  ti-ansferree. 

The  testimony  of  the  witnesses,  Slajors  and  Kuy  Kendall,  as  well  as 
that  of  the  defendant,  Long,  who  could  have  well  proved  the  reality 
of  the  transfer,  if  it  was  valid,  has  satisfied  the  district  judge  that  the 
transaction  was  a  simulation.  An  examination  of  the  same  evidence 
drives  us  to  the  similar  conclusion,  that  no  consideration  Actually 
passed  ft-om  Long  to  Goodman,  and  that  the  check  of  Majors,  borrowed 
for  the  occasion,  never  was  used,  but  was,  afterwards,  returned  to  him. 

It  was  in  the  power  of  the  defendant  to  have  i)roved,  conclusively, 
the  sincerity  of  the  transfer,  if  it  was  an  honest  one  j  but,  instead  of 
doing  so,  he  persistently  declined  to  answer  certain  pertinent  and  im- 
portant questions  put  to  him  while  he  was  on  the  stand,  in  his  own 
behalf. 

We  attach  no  importance  to  the  admission  ^'  that  John  A.  Klein  had 
liotice  of  the  transfer  from  Goodman  to  Long,  through  Geo.  M.  Klein, 
a  few  days  before  it  was  made." 

The  transfer  is  claimed  to  have  taken  place  on  the  14th  of  June,  1881 
and  it  is  not  until  the  23d  of  November,  following,  that  Geo.  M.  Klein 
hecame  a  creditor  of  Goodman,  by  the  purchase  of  the  judgment,  in 
execution  of  which   he  seized  the  hitter's  interest  in  the  judgment 
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agaiu8t  Jalin  A.  Klein,  wliich,  Long  seeks  now  to  enforce.  Geo.  M. 
Ktein  hftd,  at  that  time,  no  interest  to  oppose  the  notice,  or  to  question 
Hic  vrt!i(iit;i'  of  the  transfer.  His  interest  arose  only  on  the  17th  of 
June,  1H82,  when  he  acquired  Goodman's  rights  to  the  judgment  against 
Jiio.  A.  Klein. 

JudgiMt^nr  affirmed,  with  costs. 


No.   9097. 

The  State  ex  rel.  H.  J.  Rivet  vs.  H.  L.  Lazarus,  Jhdoe  of  Civil 
District  Court,  Division  E. 

The  qae«tloii  nf  the  constitntionality  or  legality  of  the  interest  irapORed  by  the  Le^iabitiire 
tifHiu  il«llDr|neQt  mnnicipal  taxe-s.  doe«  not  involve  the  legality  or  constitntionality  of  the 
tai :  nur  h  it  a  penalty  iiaposed  by  a  municipal  corporation,  being  imposed,  even  if  « 
p^niiUj,  within  the  meaning  of  the  Constitntion,  by  the  Logislatare  of  the  State. 

TH(^  dSMf  dof^A  not,  therefore,  fall  within  onr  appellate  jurisdiction. 

PIM.ICATION   for  Mandamus. 


A' 


F.  D.  Chrmm  for  the  Relator. 

Ohm.  F-  Btiek  for  the  Respondent. 

— I — 


The  opinion  of  the  Court  was  delivered  by 

Fenkeie,  J.  Relator,  owing  the  city  of  New  Orleans  taxes  to  the 
aitioTint  of  one  hundred  and  twenty  dollars,  for  the  year  1883,  tendered 
that  amount,  acceptance  of  wTiich  was  refused  by  the  city,  without 
payment  of  ten  per  cent  interest  from  the  date  when  said  tax  became 
delinquent,  under  the  terms  of  Act  of  the  General  Assembly,  No.  109, 
of  \SS2.  rUereupon,  he  applied  to  the  Civil  District  (*ourt  for  a  man- 
damus  onleiing  and  compelling  the  city  to  receive  the  said  principal 
sum,  in  fiill  satisfaction. 

After  due  trial,  judgment  was  rendered  refusing  the  mandamus. 
From  that  judgment,  he  applied  for  an  appeal  to  this  Court,  wliich  was 
refused. 

The  present  application  is  for  a  mandamus  ordering  the  re^]>ondent 
judge  to  grant  the  appeal. 

His  Tight  depends  upon  the  question  whether  his  case  falls  within 
our  appeUate  jurisdiction.  Of  c>ourse,  the  amount  in  dispute,  of  itself, 
ifi  ill  Kut!i dent. 

He  claitni*,  however,  that  his  case  is  appealable  under  Art.  81  of  the 
Constitution,  on  two  grounds : 
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Murt  b  vtt.  McNeely  et  al. 

1.  That  it  enrolvf^s  *Hlie  couf^ititutiouality  or  legality  of  a  tax  imposed 
bj  a  mnuieiijal  rorpomtioii."  Wo  find  no  coutostation  to  the  constitu- 
tifliiality  or  lei^ality  of  tlit*  tftJt.  On  tlie  contrary',  relator  admits  that  it 
ifi  dm*  11  ud  offers  tu  it  ay  it.      Plit-  only  question  is  as  to  the  interest. 

TW  Legitihitoro  of  the  Stiit*^  has  clear  power  to  fix  the  rate  of  interest 
upon  taxes  n^  Tvell  as  upon  otht.*i'  debts  and  to  fletermine  when  it  shall 
kgin  to  ran,  and  the  ecinatitiitionality  of  such  a  law  does  not  involve 
the  constitutionality  of  a  ^*  tux  imposed  by  a  municipal  corporation." 
Gilljs  ve.  Clayton,  m  A.  28B;   9  A.  64,  305 ;   4  A.  83,  407 ;    1  A.  385. 

2.  He  eluiiuR  that  the  easi.^  iin  olves  "  the  constitutionality  of  a, peiicUty 
inipesied  by  a  uiiiineipHJ  eorfmriition." 

It  seems  iilniofft  uet'dlea^  to  i^ay  that  interest  is  not  a  penalty  of  the 
kind  referred  to  by  t!»e  ( 'ouatitution.  But,  if  it  were,  it  is  imposed  not 
by  the  muiiieipal  corporation,  Imt  by  the  State  Legislature. 

The  man  dam  uw  'm  denied,  at  relator's  cost. 


No.  9121. 

Leonora  A.  Ma  urn,  Tutuix,  vs.  Ludlow  McNeely  et  al. 

Wbrtp  thfl  arigiDal  pelilifiti  w  fnr  qti  imuppealable  snm,  and  an  amended  petition  is  filed  for 
the  vilp  j^urpQ^ft  of  ii3 flail d^  thn  lieTimnd  so  that  our  Jarisdiotion  may  embrace  it,  the 
ippul  will  h^  diADiLsned.  It  i«  not  more  permisfiible  to  endeavor  to  compel  Jarisdiotion 
b^T  aTemiAnts  of  fictftlooA  ralnea.  rhnti  by  averments  of  flctitioas  claims. 

PPEAL  froTn   the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Bar  hi  n^  J. 


A 


H,  J).  Ikiifjre,  W,  L.  Bktturdson  and  B,  P.  Hunter  for  Plaintiflf  and 
App^Uant.  > 

/,  C,  WkkUffe  for  Defendantu  and  Appellees. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Cotirt  waw  delivered  by 

Manni!*<t,  J.  The  plaintiff  [?ues  to  recover  property  alleged  to  be 
worth  five  hundif^d  dollarB — to  recover  the  rents  of  it,  alleged  to  be 
worth  twenty -five  dollars  a  month,  and  two  hundred  dollars  as  attor- 
ii€  s  fees.  The  prayer  is  that  she  have  judgment  decreeing  her  to  be 
th  owner  of  the  property — for  rents  at  the  above  rate  from  April  1, 
18  J,  and  for  the  attorney's  fees. 

lie  rent«  accruing  up  to  the  trial  below  (the  judgment  was  signed 
Ni    ember  28, 1883,)  would  be  a  fraction  less  than  two  hundred  dollars, 
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Phillips  vs.  Cassidy  &  PflirtlL 


and  the  thi*ee  items  togetber  do  not  quite  aggregate  nine  hundred  dol- 
lars, even  if  attorney's  fees  were  claimable.  Obviously  they  form  no 
part  of  the  plaintiff's  legitimate  demand. 

After  answer  had  been  filed  and  the  case  had  been  fixed  for  trial,  an 
amended  petition  was  presented,  to  which  the  defendant  objected  on 
the  ground  that  it  changed  the  substance  of  the  demand,  which  the 
court  overruled,  and  the  amendment  was  filed,  the  defendant  reserving 
a  bill  thereto. 

The  sole  allegation  of  the  amended  i)etition  is  that  the  property  h 
worth  twelve  hundred  dollars,  and  the  plaintili*'s  brief  with  commend- 
able candor  informs  us  the  sole  purpose  in  filing  it  was  to  make  certaiu 
the  jurisdiction  of  this  Court. 

The  general  rule  determining  jurisdicticm  is  that  it  is  tested  by  thi- 
sum  claimed,  but  fictitious  claims  are  not  permitted  to  be  tacked  on  or 
added  to  the  real  claim  for  the  mere  purpose  of  inflating  the  amount  m 
as  to  attain  jurisdiction.  Copley  vs.  Ross,  1  A.  310;  Hagenberger  vs. 
Wild,  9  A.  3,  Pritchard  vs.  Parker,  21  A.  745.  There  is  no  separatf* 
claim  made  here  independent  of  the  main  demand,  but  the  main  demand 
itself  is  increased  for  the  sole  purpose  that  our  jurisdiction  may  em- 
brace it.  This  is  an  attempt  to  accomplish  the  same  end  by  different, 
means — tiavelling  to  the  same  goal  by  different  roads.  It  is  not  moir 
permissible  to  endeavor  to  com])el  jurisdiction  by  averments  of  ficti- 
tious values  than  by  averments  of  fictitious  claims. 

If  we  turn  to  the  evidence,  the  preponderance  wall  not  swell  the  valup 
of  the  property  up  to  our  jurisdiction. 

The  appeal  is  dismissed. 


No.  9118. 
'_  N.P.  Phillips  vs.  Ca8Sidy  &  Powell. — O.  Hi  Coi  rtney,  Intervenor. 

ivj    593  "^^^  ^^^y  judgment  which  can  be  rendered,  iu  the  abHence  of  a  plaintiff,  when  no  ivconvett- 

'  tional  demand,  or  one  eqaiva)ent  thereto,  has  been  formed,  is  one  of  non  nuiL 

36    288 

m    79  A    PPEAL  from  the  Fifteenth  District  Court,  Parish  of  Pointe  Coup^. 

l\     Yoiat,  J. 


W.  W.  &  H.  G.  Leake,  and  Farrar  d;  Montgomery  for  Plaintiff  and 
Appellee. 

O.  O.  Provoaty  for  Intervener  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.     This  is  a  suit  on  a  mortprage  note,  via  ordinaria. 
0.  H.  Courtney  intervened,  claiming  the  ownership  of  the  land,  and 
the  plaintiff  joined  issue,  by  answer  purely  defensive. 
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Poolo  vs.  ChafTe  &  Sous  et  als. 


The  defendants  having  failed  to  appear,  after  citation  and  expiration 
of  delay  allowed  to  answer,  a  judgment  by  deftiult  was  duly  entered 
against  them. 

The  case  was  fixed  for  ti-ial.  The  iutervcnor  was  neither  present, 
nor  represented.     The  defendants  were  also  absent. 

The  plaintiff  offered  evidence  in  8upx)ort  of  his  demand  and  adverse 
to  that  of  the  intervenor. 

There  was  judgement  in  favor  of  plaintiff,  against  the  defendants, 
for  the  amount  claimed  with  the  mortgage  asked,  dismissing  the  inter- 
Tention  as  in  case  of  non  suit 

The  intervenor  alone  appeals.  Th'e  plaintiff  avks  no  amendment  of 
the  judgment. 

We  are  not,  therefore,  called  upon  to  review  the  judgment  as  between 
the  plaintiff  and  the  defendants,  but  only  so  far  as  the  intervenor  is 
concerned. 

On  the  trial,  the  intervenor  offered  no  evidence.  He  complains, 
however,  that,  on  that  introduced  by  the  plaintiff,  (defendant  on  his 
intervention),  the  court  should  have  rendered  judgment  in  his  favor, 
recognizing  him  as  the  owner  of  the  real  estate  sought  to  be  seized  and 
8old. 

This  position,  if  permissible,  would  at  best  place  the  intervenor  in 
the  attitude  which  he  would  have  occupied  had  he  actually  submitted 
that  evidence  in  support  of  his  claim. 

That  evidence  cannot  be  considered  at  all,  for  the  defendant  in  inter- 
vention, in  the  absence  of  any  formal  prayer  for  a  judgment  recognizing 
title  to  the  land  in  the  defendants,  could  not  have  taken  up  and  tried 
the  case  in  the  absence  of  the  intervenor.  *34  A.  628;  3.3  A.  415;  11  A. 
287;  5  A.  298;   21  A.  814. 

The  only  judgment  which  could  have  been  rendered,  under  the  cir- 
camstances,  was  one  of  rian-fmit. 

Judgment  affirmed. 


No.  9152. 
J.  O.  Poole  vs.  John  Chaffe  &  Sons  et  als. 

A  bond  of  fifty  i^oUars  cannot  support  a  Aaspennive  appeal  predicated  on  an  order  for  a 
bond  of  one  hnndred  and  fifty  dollars. 

Ai  aj(Teement  between  parties  connenting  to  a  decision  of  canse  at  chambers,  reserving  ap- 
peal to  either  party,  on  a  bond  of  |100  for  a  suspensive,  and  $50  for  a  devolutive  appeal, 
is  necessarily  superseded  and  revoked  by  a  difl«rent  and  subsequent  agreement,  fixing 
19 
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Foolo  vs.  CliaiTc  &  Sods  et  ale. 


HO  amniiut  for  a  suspensive  appeal  and  containing  no  refert^tip^  t4>  a  (l**viilnTire  appmL 
In  ftuch  a  eaMe.  the  amount  of  the  bond  for  either  mode  of  njipfciii  muul  bu:  Died  by  thd 
rvoiirt  btiil  tho  bond  must  comply  with  the  order  of  appeal. 

PPEAL  from  the  Eighteenth  District  Court,  Pnrisb  nf  St.  Tiitu- 
uiatiy*     Thompson^  J. 


A 


E.  D.  Stiunders  for  Plaintiff  and  Appellant. 
Jos.  A.  Beid  for  Defendants  and  Appellees. 


Motion  to  Dismiss. 

The  opinicvii  of  the  Court  was  delivered  by 

PiK*i(i^,  J.  Plaintiff's  object  in  this  suit  was  to  maintain  his  posses-  j 
aion  of  an  immovable  prox)erty  by  means  of  the  writ  of  injunction  so  us  i 
to  reatmiii  the  defendants  from  carrying  into  effect  their  threatened  | 
iDteution  fif  i-jecting  him  therefrom.  I 

He  lias  tak«n  this  appeal  from  a  judgment  dissolving  the  preliminary 
injutirtion  wliich  he  had  obtained  in  the  premises. 

Among  ot!  er  grounds,  the  motion  to  dismiss  urges  the  insutficiency 
of  tht^  flppenl  bond,  the  same  being  for  an  amount  different  from  that 
tixed  in  the  order  of  appeal. 

The  order  of  appeal  was  rendered  on  appellant's  petition  praying 
for  a  HUfipensive  appeal  and  fixed  the  amount  of  the  bond  at  $150.  The 
bond  furTiished  was  for  $50. 

But  appellant  contends  that  his  appeal  is  only  devolutive  and  that 
he  fiirnifislied  his  bond  for  the  sum  agreed  upon  by  the  parties,  who  had 
consented  that  the  cause  could  be  decided  at  chambers  with  the  same 
efffeet  as  if  the  judgment  had  been  rendered  in  open  court,  and  that 
either  i»arty  had  the  right  of  appealing  by  furnishing  a  bond  of  one 
hundred  dollars,  if  suspensive,  and  of  fifty  dollars,  if  devolutive.  Un- 
der a  writ  of  certiorari  issued  from  this  Court  the  clerk  of  the  lower 
couj't  hapi  n  dried  to  the  transcript  an  agreement  to  that  effect. 

Hie  omission  to  transcribe  it  in  tlie  first  place  was  doubtless  owing  to 
the  fact  that  the  agreement  which  had  been  entered  into  on  the  14th  of 
Oct-t>beTt  ll^Si,  had  been  virtually  cancelled  by  the  parties  and  had  been 
superseded  by  another  and  a  different  agreement  on  the  same  subject- 
matter,  under  date  of  the  19th  of  December,  following.  The  latter 
agreement  stipulated  that  plaintiff'  was  allowed  time  to  January  5, 18.  3, 
to  present  his  brief,  that  judgment  might  be  rendered  at  vacation,  a  d 
that  either  party  could  take  a  suspensive  appeal  within  ten  days  afl  t 
the  filing  of  the  judgment  in  the  clerk's  office. 
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Stilt t*  v».  CoDdi«r. 


Uoder  tlie  law  wljkli  ^m^^  tbc  delay  for  a  devolutive  appeal,  it  wn^ 
ti^elesij  to  stipulate  \iuy  roudition  Tourhinf^  that  mode  of  appeal.  •  It  is 
dear  tliat  ibe  hitter  fig:ieeiiieut:  lind  entirely  superseded  the  fonner  mid 
it  afoop  T^as  the  gLiide  to  the  purtiea  toncernin^  their  right  to  a  sus- 
pen^i  ve  flppeaL 

WitbiD  the  delay,  appelhmt  applied  for  aud  obtained  an  order  of 
^^ensuT  iippenl;  no  reference  being  made  to  a  devolutive  app^val, 
leUbtfT  iu  the  jii^titioij  or  in  tljo  on! or.  The  latter  conformed  with  the 
r<*lit'f  (imvi^d  for  in  rhi*  prtitiou.  TIk^  bond  does  not  comply  with  tht* 
order  nud  is^  flierefiirc,  fatally  *lrff^ctive. 

To  «ppeIlaiit'H  argument  that  his  nppeal  is  devolutive,  because  th^ 
judgment  tlerreed  luttliirig  thivt  could  hv  suspended  by  appeal,  the  ready 
answer  m  that,  uud^r  a  snsptMitiivt'  ajipeal,  the  preliminary  injunction 
woald  bD  imiintained,  otbt^rwisn  if  tin?  appeal  is  devolutive,  in  which 
cast'  the  defentlant?;  ofviiltl  go  rttul  ju*coraplish  the  very  acts  which  he 
son  gh  t  to  pre  v*^  u  t  * 

Again,  if  axipellant  prnrtit^ntes  bis  appeal  upon  the  agreement  of 
Octolier  24, 18^:2,  he  falls  for  want  of  jju  order  of  appeal  under  it.  If  he 
desires  to  staud,  a^  be  uuinitrstly  dot  ;i»  on  the  agreement  of  December 
ZO,  his  Ijond  does  irot  ctmiply  witii  ihti  order  predicated  on  that  agiee- 
rat'iit.  Botli  hiiiri?^  nf  file  dilruima  are  fatal  to  his  appeal.  35  A.  935; 
Phillips  vs.  Crcilitoi'n,  f23  A.  M-J;  Dupr6  vs.  Mouton. 
This  appeal  is,  tbeiiefore-,  dismitsijed  at  appellant's  costs. 


No.  8980. 
TnE  State  op  Lol  i5iana  vs.  Paul  Coudier. 

A  cballcnf^e  to  the  array  must  be  made  upon  the  ftrftfc  day  of  the  tcmi,  under  the  requinfi- 
mentn  of  Act  44,  of  1879.  This  act  i«  ojjcrativc  iu  the  parish  of  JclTeraou  and  anperatnlird 
prerious  acta  upon  the  same  auhjfct-ujatter  relating  to  said  pariah,  apcciel  and  gen+'mr. 

Where  ample  opportunity  is  atforded  the  accuHed  to  procure  the  attendance  of  a  witnea.s  nnd 
he  fails  to  havo  isaued  a  auhpreua  for  hinj,  and  there  ia  otherwiae  a  lack  of  dillgent^c,  il 
continuunce  should  not  bo  granted.  That  the  witness  im  sumiuoned  by  the  State  muki'A 
no  difference 

Where  a  witness  cannot  he  found  at  his  usual  place  of  residence,  and  the  search  and  inqnt' 
ries  for  him  lead  the  officer  to  the  conclusion  that  he  has  left  the  State,  the  deposition  at 
the  preliminary  trial  was  properly  admitted. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jeffersoti. 
Hahn,  J. 


J,  C.  Ugan,  Attorney  General,  for  the  State,  Appellee. 

H.  y.  Oautier  and  H.  G.  CasteUanos  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Tho  defendant  appeals  from  a  sentence  for  manslaughter, 
condemning  him  to  four  years'  imprisonment  at  hard  labor  and  to  pay 
a  fine  of  five  dollars. 
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state  vs.  Coudier. 

1.  His  first  ground  of  complaint  is  tbe  overruling  of  liis  clialleiige  to 
the  array  of  jurors.  ' 

The  challenge  was  not  made  on  the  first  day  of  term,  as  ippilatf^J  by 
Act  44,  of  1879,  but  the  counsel  for  the  accused  contends  tliat  thai  net 
was  not  operative  in  the  parish  of  Jefferson,  but  that  a  sperin!  art, 
being  Act  37,  of  1870,  governed  in  criminal  proceedings  in  tliat  parish. 

We  think  the  Act  of  1877,  mentioned,  was  in  force  in  the  parissh  <»f 
Jefterson,  and  superseded  the  special  act  referred  to,  if  that  mt  Uml  not 
already  been  repealed  by  Act  94,  of  1873.  The  Act  of  1877  waw^  by  it** 
very  terms,  enacted  to  have  effect  in  all  the  parishes  of  tlie  >^tatf%  the 
parish  of  Orleans  excepted.  It  must  necessarily,  therefore,  Uavt^  iyrbul- 
ed  the  parish  of  Jefferson. 

Under  the  special  requirements  of  that  act,  the  challenge  wafi  made 
too  lat'C.  The  bill  Avas  found  on  the  —  day  of  April,  thi*  court  was 
adjourned  to  the  10th  of  September,  and  the  challenge  w  as  matle  <m 
the  17th  of  that  month. 

2.  The  next  complaint  is  to  the  refusal  of  the  judge  to  graut  a  i^on- 
tinuance  applied  for  on  account  of  the  absence  of  a  witness.  The  a]>pli- 
cation  was  refused  because  there  w  as  a  want  of  diligence  to  jnocute  the 
attendance  of  the  witness.  The  case  had  been  continued  twice,  and 
several  postponements  of  the  trial  been  made,  yet  there  wjis  im  etfoit 
by  the  accused  to  procure  the  witness,  and  he  had  not  e\Ti»  t^aui?ed  a 
subpopna  to  issue  for  him.  That  a  subp<i^na  had  issued  for  the  Stiit4* 
did  not  excuse  this  omission  on  his  part.  In  refusing  the  continimncf\ 
we  cannot  conclude  that  the  judge  abused  his  discretion. 

3.  A  bill  of  exceptions  was  t^ken  to  the  admission  at  the  trial  of  thf 
deposition  of  a  witness  taken  before  a  justice  of  the  peace  on  ii  preliirt- 
inary  trial,  the  objection  being  that  the  witness  should  have  hvvu  pro- 
duced in  person.  This  witness  once  resided  on  Toulouse  street,  New 
Orleans,  a  subpoena  had  issued  for  him,  and  the  officer  did  Jiot  titui  him 
at  his  designated  plaee  of  residence,  nor  elsewhere  in  tlit*  *'iiy,  after 
search  made;  and  the^  only  information  he  coidd  obtain  of  him  in 
answer  to  his  inquiries  was,  that  the  witness  had  left  the  St^^te.  We 
think  the  objection  was  correctly  overruled  and  the  deposition  properly 
admitted.  The  further  objection  that  all  the  testimony  t^fikeu  at  the 
preliminary  trial  was  not  reduced  to  writing  amounts  to  nothing, 

4.  Another  biU  was  taken  to  the  exclusion  of  the  declariitions  of  thr 
accused  made  after  the  commission  of  the  offense  and  afteT  hh  arrest. 

The  declarations  were  not  part  of  the  reft  gestcr,  nor  sho\^  n  to  hf  con- 
nected with  the  confession  of  the  defendant  testified  to  by  a  neither  wit- 
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n^^sii ;  and  the y  carae  under  no  exception  to  the  general  rule  that  the 
dti^larutiiiu!)  of  the*  accused  in  hia  own  favor  are  inadmissible. 

This  roraplete*^  the  review  of  the  case,  and  finding  no  error  in  the 
proceediiigfj  the  sentence  Lh  ntlirnied,  with  costs. 
Rehearing  retiiiicd. 


No,  9135.  

36    293 

ALPHOTistE  B.  Coco  VS.  Barth^lemt  Uuyral.  ^^^  ^^ 

Id  ftimii  bclwcwn  rFinirl^nbi  of  th«  HHiue  pArltili.  in  which  plaintiff  proceeded  by  attachment 

of  Ua  debtaffl  property,  the  flofe^dant  i#  not  entitled  to  institute  a  demand  in  reconTen- 

titm  fiif  dAnm^frA  ifrowfog  out  cif  thij  attfu^btnent. 
Such  ■  dtMu^Dd  in  Drtt  onl^  different  I'rom  thf  main  action,  but  i«  not  necessarily  connected 

wltb  iiQii  inriUi-utal  t^j  thf;  nAtiii!!.    In  #nt?ii  leases  the  reconventional  demand  will  be  dis- 

laia^n}  m  m  caac-  of  DOD-Anit 

APPEAL  from   tlie  Twelftli   District  Court,  Parish  of  Avoyelles. 
BarUn,  J. 


t'itUftm  d'  Cot*o  ftir  i^iaiutitf  ami  Appellee. 

£".  J.  Jtffnoit  and    Tfrnrpe^  f^eU'^nnan  <&  Thorpe  for  Defendant  and 

Appellant, 


The  opinio D  of  the  Court  woa  delivered  by 

PucHE,  J.  Plaintiff  brought  thirt  ptait  on  a  note  of  $400  and  attached 
tlie  debtor's  property  on  the  ground  that  he  was  about  to  dispose  of 
the  jsame  in  fraud  of  his  creditors. 

The  defence  w^^  mainly  levellc*d  at  the  attachment  proceedings  and 
f  tilled  with  a  demand  in  reconvention  for  damages  in  the  sum  of  $5000. 

The  c4i^e  is'Ji^  tried  hy  a  Jiiiy,  v\  ho  found  a  verdict  in  favor  of  plain- 
tiff for  the  amount  of  his  claim,  bat  dissolved  his  attachment  and 
aUowed  drtmn^e*!  nn  defendanrt^.reennventional  demand  in  the  sum  of 
ti%  dollars. 

Defendant ha8  appealed  with  a  view  to  an  increase  of  damages,  and 
pliuTitiff  prayH  for  nn  iiinendmenT  for  the  reinstatement  of  his  attach - 
ffin^ut  and  for  the-  rejection  of  all  damages. 

lu  the  district  conrt  plaintiff  excepted  to  the  reconventional  demand, 
Hid  on  being  overr«lcil  therein,  hi'  reserved  Jill  his  rights  under  his 
ixecption.  We  must  firnt  preinisc  that,  as  the  amount  of  plain tilTs 
him  is  not  within  our  juiisdiction,  we  have  no  authority  to  review 
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the  finding  of  the  jury  in  dissolving  his  attachment ;  our  juviisdictiou 
is  therefore  restricted  to  the  reconventioLjil  d  em  and.  Lnmorore  vn. 
Avery,  32  A.  1008,  and  authorities  therein  cited. 

PiaintifTs  exception  to  the  reconvention al  doraaud  la  the  pivatat 
question  in  the  case,  and,  in  our  opinion,  it  should  have  been  iju»' 
trdned. 

The  demand  for  damages  is  predicated  on  tht^  iiy^iry  allegCHl  to  have 
been  done  to  the  defendant  by  means  of  the  illegal  attachment  of  \n& 
property.  It  is  not  only  diflfcrent  from  the  main  action,  but  it  in  not 
Jiecessarily  connected  with  and  incidental  to  the  sanie,    C\  F,  art.  "375, 

The  record  shows  that  the  parties  are  both  ro.sideiits  of  the  s^inie 
t^arish,  hence  the  defendant  was  not  entitleil  in  law  ti>  institute  his  re- 
conventional  demand  for  damages  alleged  to  have  Ijeen  suffered  by 
him  through  the  writ  of  attachment.  To  allow  rtut:h  it  re  conventional 
demand,  under  the  circumstances  of  this  ca.'ie,  would  obliternte  the  dis- 
tinction made  by  our  code  of  practice  between  hiiits  xiendiug  between 
residents  of  the  same  parish  and  suits  brouu;hf  by  ix^ftidents  of  a  parish 
against  non-residents  and  residents  of  dili'eiejit  ijurishcs,  imd  would 
open  the  door  to  reconventional  demands  by  all  defendants  who  would 
feel  damaged  in  their  credit  or  reputation  by  any  suit  for  debt  or  other 
cause  of  action,  with  or  without  a  conservatory  %vrit. 

These  views  have  been  unifdrmly  enforced  in  our  jurispnjdence,  and 
the  rule  can  now  be  considered  as  firmly  settled  in  that  sense.  Mor* 
gan  vs.  Driggs  et  al.,  17  La.  176;  Knox  vs*  Tliouipaon,  12  A.  114; 
Nuzum  vs.  Gore,  24  A.  208;  Teal  vs.  Lyons,  ;»  A.   1140. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
rendered  on  defendant's  reconventional  deniaud  le  nnniLlled  nud  set 
aside,  that  plaintiff's  exception  to  said  deniandbenuiint-niiietl,  and  that 
defendant's  demand  for  damages  be  dismiBaed  as  in  case  of  non-suit, 
at  his  costs  on  this  appeal  and  his  costs  incujTed  below  on  said  de- 
mand. 


No.  8975. 
The  State  of  Louisiana  vs  Pehhy  Bydeb* 

The  assistant  district  attorney  of  the  parish  of  OrlcnnJi  bns  aalhudtj  1o  prepare,  ^t^  imd 
file  an  information  regardless  of  the  presence  or  abscbco  of  tbi^  illaLrict  attoru«j%  ot  bis 
inability  from  sickness. 

Where  a  statute  declares  that  the  punishment  for  a  certain  offense  shall  Bot  oxceeU  a  stated 
nnmbcr  of  years,  with  or  without  hard  labor,  and  alno  iiti|hari2vftth«  Imposition  of  a  fine, 
and  the  accused  is  sentenced  to  iuiprisonment  at  lutnl  ialjor  Icr  tUe  ^otiro  term  declared 
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uid  bo  llie  paymant  of  afini?.  tUere  is  no  warrant  in  law  for  the  infliction  of  the  additional 
pnnktamcitit  at  hnrd  loAnr  far  another  year  in  default  of  paying  the  fine. 

r*l*EAL  from  tlie  Crimimil  District  Court  for  the  Parish  of  Orleans. 
Roman,  J. 


J.  6\  EgaHj  Attorney  General,  for  the  State,  Appellee. 
W.  L.  Bt*cma  for  Defendant  and  Appellant. 


The  opinion  of  the  Conrt  wm  delivered  by 

ToDiJ,  J.  TUtt  drfeTiflaiit  was  convicted  of  inflicting  a  wound  less 
than  luayhem  and  wnteiiced  (quoting) :  "  to  pay  a  fine  of  five  hundred 
dtilkr«,  indufiive  of  cost?*  of  ]»ro8ecution,  and  to  suffer  imprisonment  at 
hard  labor,  in  the  State  penitentiary,  for  the  term  of  two  years,  and  in 
default  of  payment  of  said  fine  at  the  expiration  of  said  sentence,  to 
suffer  additional  imprisonment  at  hard  labor ,^n  the  State  penitentiary, 
for  one  year,  and  to  pay  costs  of  prosecution." 

The  conviction  was  on  an  information  signed  by  the  assistant  district 
attorney  and  filed  in  court  by  the  district  attorney. 

1.  The  first  complaint  is  that  the  assistant  district  attorney  had  no 
authority  to  prepare  and  sign  the  information  and  initiate  the  prosecu- 
tion, except  where  the  district  attorney  was  sick  or  absent. 
The  law  on  this  point  is  as  follows  : 

"  There  shall  be  a  district  attorney  for  the  parish  of  Orleans,  who 
shall  possess  the  same  qualifications  and  be  elected  in  the  same  manner 
aud  for  the  same  period  of  time  as  the  district  attorneys  for  other 
parishes,  a«  provided  by  this  Constitution. 

*'  He  shall  receive  a  salary  of  one  thousand  dollars  per  annum  and 
such  fees  as  may  be  allowed  by  law ;  but  no  fee  shall  be  allowed  in 
crimiDal  cases  except  on  conviction. 

"  He  may  appoint  an  assistant  at  a  salary  not  to  exceed  fifteen  hun- 
dred dollars  per  annum."     Art.  134,  Constitution,  p.  35. 

**That  it  shall  be  tlie  duty  of  the  district  atf-orney  and  assistant 
district  attorney,  of  the  i>arish  of  Orleans,  to  coiduct  the  prosecution  of 
aU  criminal  cases  coming  before  the  criminal  courts  of  said  parish,'*'^  Sec. 
2,  Act  No.  96,  p.  122,  of  1880. 

We  are  satisfied  that  under  these  provisions  the  authority  of  the 

offi  ^r  in  question  was  ample,  whether  the  district  attorney  was  present 

ori  >^seQt,  or  unable  from  sickness  to  perform  the  duty. 

2    The  legality  of  the  sentence  quoted  above  is  denied. 

S   ction  794,  R.  S.,  provides:   "Whoever  shall,  with  a  dangerous 

we,  oon  or  with  intent  to  kill,  Jnflict  a  wound  less  than  mayhem  upon 
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another  peTson,  shall,  mi  conviction,  be  inipriisoTied  utit  exe^ediug  two 
yfiurft  nor  lesft  tliaii  six  mouths^  with  or  withant  hard  labor,  and  \w 
fined  not  exceeding  one  thousand  dolhirs/' 

^^t^ctiou  1^80,  R.  i?-^  provides  that  *^  every  peraou  beiug  atUtidged  tw 
pay  a  fine,  ah  all,  in  default  of  pa^^nieut  or  recover j  thereof >  b*^  (m^u- 
t^need  to  he  iinpriaoned  tor  h  period  not  exeeedinii  one  year/^ 

The  first  section  limits  tlie  term  of  impriHiinnieut  within  two  yciirs 
and  leaves  it  discretionary  with  the  jndge  trO  make  it  with  or  without 
hard  labor. 

Of  oour^e,  if  thig  geetion  atood  alone,  the  lU^ntenee  Id  quention  would 
be  excessive  and  nnwarrant-ed, 

Ib  there  au\-thing  in  tJae  hist  section  that  anthomes  the  judge  to 
inflict  a  pnnislimentj  tor  this  ottense  and  for  non-payment  of  the  tine^ 
of  more  than  two  years^  jiuprisonment  at  hard  labor?  Unless  the  last 
proviHion  fnruishes  a  elear  warniiit  for  snch  |iuuittlnnent,  beyond  two 
years — ^the  extreme  limit  declared  in  the  first  section  mentioned— it 
cannot  prevail  agiiinst  the  positive  declaration  of  the  ft  1:6 1,  Criminal 
atatntes^  espceinlly  tliotjie  providing  or  declaring  the  penalties  of  the 
IttWj  must  be  strictly  conatrned. 

The  penalty  for  the  offense  charged  in  this  case^  inflicting  a  woand 
Ics.^  tlisui  may  hem,  aw  seen  from  sect  Son  7Diy  U  imprisonment  witli  or 
wir.hout  Imnl  hilior,  but,  toneldng  the  fnrther  and  conditioual  puui^h- 
mcnt  provided,  for  not  paying  the  flne  imposed^  the  alternative  imide, 
with  or  without  hard  labor j  is  not  expressed. 

Tliis  suggests  tlie  inquiry  as  to  where  the  jmlge  finds  hi ?i  warrant  for 
naming  imprisonment  at  hard  labor  as  the  kind  of  imprisonment  meant  i 
for  this  fnrther  punishment,     Tlje  statute  is  silent  iis  to  the  kind  to  be  i 
imposed  in  such  rontingeiiey/   Where  then  is  the  auth>rity  to  sup[>ly 
the  omission  and  resolve  the  donbt  by  designating  the  harsher  penahjf  < 
Can  we  residily  suppose  that  tlie  law -maker  intended  that  any  officer 
or  tribunal  in   the  S^tate  should  possess  the  i>ower  to  doom  a  man  to 
hard  labor  in  the  penitentiary^  unless  the  law  declared  and  fixed  thi* 
severe  and  intamous  punishment  in  tenns  that  coidd  not  be  misitnder* 
stood? 

Yet  the  law  in  this  instance  does  not  so  exi>ressly  declare,  and  the  I 
power  to  inflict  this  mode  of  pnnishment  can  only  result  from  iraplit's- 
tion^  and   implication  in  a  matter  of  tliiw  kind  ts  not  allowable.     Even  , 
if  it  wercj  it  cannot  be  fairly  or  reasonably  implied  that  the  word  or 
temi  '^imprisonment''  meant  injprisonment  at  liard  labor.     In  tnUh, 
in  criminal  matte  i^s  and  in  crimitml  ^arlance^  so  to  speak,  therein  ft 
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rewgnized  distinction  betweeu  the  terms  imprisonment  and  imprison- 
ment at  hard  labor,  and  the  accepted  meaning  of  the  former  is  imprison- 
in  eut  without  hard  labor,  almost  as  fully  so  as  if  the  qualifying  words 
were  attached  or  expressed.  ' 

We,  therefore,  conclude  that  there  is  no  clear  waiTant  in  law  for 
that  part  of  the  sentence  in  the  instant  case  ;that  inflicts  the  penalty 
of  imprisonment  at  hard  labor  for  non-payment  of  the  tine. 

Under  established  precedents,  we  could  correct  the  sentence  in  this 
respect,  leaving  intact  that  part  of  it  which  is  imassailed,  but,  after  due 
reflection,  we  deem  it  preferable  in  this  instiince  to  set  aside  the  entire 
sentence  and  remand  the  ease  for  the  purpose  that  the  judge  a  quo  may 
re-sentence  the  accused  under  the  restriction  herein  announced. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  sentence 
appealed  from  is  annulled  and  set  aside  and  the  case  remanded  to  the 
lower  court  for  the  purpose  hereinbefore  stated,  to  be  proceeded  with 
according  to  la>v,  in  conformity  to  the  views  herein  expressed. 


No.  9116. 
Mrs.  C.  H.  Gibson  and  Husband  vs.  Bennett  F.  Hitchcock  et  al. 


Mrs.  Carrie  F.  Hitchc  ck  et  al.  vs.  John  Mackin  et  al. 


Consolidated. 


Kxceptors  have  no  interest  to  question  the  validity  of  the  judgment  of  the  parish  court  of 
Concordia  recognizing  their  opponents  as  widow  and  heir  of  Hitchcock  and  putting 
them  in  possession  of  his  estate.  They  exhibit  nothing  throwing  doubt  upon  the  nole 
heirship  ot  the  heir  or  indicating  any  other  person  having  rights  as  such,  and  whether 
the  mother  be  surviving  widow  in  community  or  not,  she  is  recognized  as  such  by  the 
heir,  who  ha^i  accepted  unconditionally  and  joins  her  in  these  proceedings,  by  which  she 
is  fnUy  bound. 

APPEAL  fhom  the  Ninth  District  Court,  Parish  of  Concordia. 
Hough,  J. 

Wilde  B.  Young  for  the  Appellants. 

'/.  8.  Boainer  and  Dagg  <&  Masan  for  the  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     Hitchcock,  defendant  in  the  first  above  mentioned  suit, 
died  in  1878,  leaving  all  or  most  of  his  estate  in  the  parish  of  Concor- 
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dia.  His  succession  was  opened  in  that  parisli,  his  will  constituting 
his  daughter,  Laura  A.  Hitchcock,  his  sole  and  universal  legatee,  was 
probated,  and  upon  regular  proceedings,  Mrs.  Caroline  F.  Hitchcock 
and  the  said  daughter  were  recognized  and  sent  into  possession  as 
widow  in  community  and  sole  lieir.  Tliey  ent^^red  and  have  ren»ained 
in  undisturbed  possession. 

In  those  capacities  they  voluntarily  appeared  and  filed  answer  as 
representiitives  of  the  deceased  defendant  in  the  first  suit  and  brought 
the  second  suit,  above  mentioned.  Mrs.  Gibson  and  her  husband  put 
the  last  cause  at  issue  by  filing  an  answer  to  the  merits,  and  the  two 
causes  were  consolidated. 

When  they  came  on  for  trial,  Mrs.  Gibson  filed  a  motion  for  continu- 
ance and  an  exception  denying  that  Mrs.  and  Miss  Hitchcock  were  the 
widow  and  heir  of  Bennett  Hitclicock,  and  setting  up  nullity  of  the 
judgment  recognizing  them  as  such,  on  tlie  ground  that  at  the  time  of 
his  death  he  Avas  a  resident  of  the  city  of  New  Orleans. 

The  continuance  was  granted  and  the  exception  w,a8  tried  and  main- 
tained. 

Waiving  the  question  of  the  timeliness  of  the  exception,  we  think 
the  exceptors  had  not  the  least  interest  in  setting  up  tlie  nullity  of  the 
judgment  of  the  parish  court  of  Concordia,  upon  a  ground  not  appear- 
ing upon  the  face  of  the  proceedings,  but  dependent  on  extrinsic  evi- 
dence of  matter  in  pais.  Especially  is  this  true  wlien  the  record  does 
not  suggest  the  slightest  doubt  as  to  the  sole  heirship  of  Miss  Hitch- 
cock, or  indicate  jiny  otlier  person  liaving  an  interest  in  the  estate. 

Wliether  the  judgment  be  valid  or  not,  she  has  gone  into  possession 
and  accepted  unconditionally  and  has  the  right  to  stand  in  judgment. 
It  matters  not  to  exceptors  whether  the  mother  be  really  surviving 
widow  in  community  or  not  She  is  recognized  as  such  by  the  heir, 
who  acts  with  her  in  these  proceedings  and  is  fully  bound  by  them. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed  5  and  it  is  now  ordered  and  dct lei^il 
that  the  exception  be  overruled  and  the  case  remanded,  to  be  procctnl- 
ed  with  according  to  law,  api)ellee8  to  pay  costs  of  the  exception  in  tht- 
court  below  and  of  this  appeal. 
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No.  9102. 

S?UCrESSION    OF    TlIKu.    (iUSMAN.      On    APPLICATION     POK    DaTIVE 

EXECUTOKSHIP. 

1  bHU>fldiirjir  ticlr^  of  aiee  ftud  present,  is  entitled  to  the  dative  executorship  to  the  exclu- 

flion  of  oil  oth^m, 
Lr  tL?  lnfii*']3ti,jry  lu-lr  bv  n  lulLu^n*  with  both  parents  living,  they  are  entitled  to  the  oxucu- 

Tht  tiit%u.  bf^nf'flcinry  IiqIt,  iDclados  one  who  may  accept  the  succession  equally  with  one 
Tflio  liJMP  iiccrptfil  it. 

APPEAL  from  the   Seventeenth  District  Conrt,  Parish   of   East 
Bati)n  Rouge.     Sherbur }ij  J. 

K,  A,  Cross  for  the  Applicant,  Appellant. 
Thos.  B.  Dupree  for  the  Opponent,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  testatrix,  Mrs.  Gusinan,  failed  to  name  an  execu- 
tor of  her  will,  and  her  daughter  Zulnie,  wife  of  William  Hearsey, 
applied  for  tlie  appointment,  her  husband  joining  and  praying  to  be 
appointed  co-executor,  and  was  opposed  by  William  Garig,  the  hus- 
band of  another  daughter,  who  prayed  in  turn  that  he  be  appointed, 
and  the  court  so  decreed. 

The  testatrix  was  a  woman  of  advanced  age,  and  left  three  children 
—a  son  beside  the  daughters  just  mentioned — all  majors.  She  left  a 
hundred  dollars  to  each  of  them,  and  beside  that,  a  benison  to  one  and 
a  malediction  to  the  others.  The  favored  child  was  Mrs.  Hearsey,  but 
the  testatrix  had  no  faith  in  her  husband's  competency,  and  said  so 
with  the  frank  brusqueness  that  characterizes  the  whole  will. 

To  Mrs.  Garig's  child  she  gave  a  house  and  lot  in  Baton  Rouge,  and 
made  Mrs.  Hearsey's  children  legatees  of  the  residuum.  There  appear 
no  debts. 

The  grounds  of  Garig's  opposition  to  Mrs.  Hearsey's  application  are 
stated  to  be  her  physical  disability  and  litigious  character.    - 

The  physical  disability  is  not  stated.  She  is  not  alleged  to  be  halt 
or  blind,  and  she  certainly  can,  talk,  and  as  the  record  shows,  very  sen- 
sibly. The  proofs  of  litigious  proclivities  rather  indicate  promptitude 
in  iction,  and  a  vigorous  will  in  conserving  her  rights,  which  ought 
Q(  to  be  imputed  as  blame  te  her  if  her  mother's  judgment  of  her  hus- 
bi   d's  want  of  business  capacity  be  correct. 

he  Code  has  not  indicated  this  as  a  disqualification  for  executor- 
sfa   ^  but  it  has  aifirmed  that  the  beneficiary  heir,  of  age  and  present, 
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shall  be  preferred  to  every  other  person  for  that  office.  Rev.  Civil  Code, 
ai-t.  1042.  And  though  in  general  a  woman  may  not  be  appointed,  yet 
the  rule  of  exclusion  does  not  hold  if  she  be  heir  or  legatee.  Sue. 
Block,  6  A.  810.  And  if  she  be  married,  her  husband  can  a<;t  conjointly 
with  her.  Sue.  Williamson,  3  A.  262 ;  Sue.  Penney,  10  A.  290.  If  there 
is  but  one  beneficiary  heir,  he  or  she  is  entitled  to  the  exclusive  ajh 
pointment.  Sue.  Briscoe,  2  A.  268,  and  tliat  term  applies  to  one  \\h<t 
may  accept  tlie  succession  as  well  as  to  one  who  has  accepted.  Mi\ 
Sloane,  12  A.  610. 

The  beneficiary  heir  here  is  not  Mrs.  Hearsey,  but  her  children  an- 
residuary  legatees,  and  she  is  theii*  tutrix  or  rather  she  and  her  huh- 
band  are  their  natural  protectors.  As  there  are  no  debts,  it  wnuid 
seem  the  only  duty  an  executor  will  have  to  perform  will  be  to  jiay  Lbe 
moneyed  legacies,  to  deliver  the  house  and  lot  over  to  young  G«ri^V 
proper  representative^  and  the  residuum  to  the  Hearsey  childrt-n'* 
parents.  There  is  every  reason  why  the  applicants  shall  be  apptiinr- 
ed,  and  the  law  commands  it  as  against  one  not  a  beneficiary  heir. 

It  is  therefore  ordered  and  decided  that  the  judgment  of  the  loirer 
court  is  reversed,  and  that  Mrs.  ifearsey  and  her  husband  be  and  th*  y 
are  hereby  appointed  dative  executrix  and  executor  of  the  will  i>f  tin 
testatrix  Theo.  Gusman  upon  giving  bond  and  security  according  io 
law,  and  thereupon  they  are  ordered  to  be  qualified  accordingly » the 
opponent  George  Garig  to  pay  the  costs  of  his  opposition  in  the  Iowpt 
court  and  the  costs  of  appeal. 


No.  9101. 
ZuLME  Hearsey  and  Htsband  vs.  j.  W.  Bates,  Sheriff,  et  at» 

Where  the  deceased  owed  no  debta,  and  the  claims  against  the  snccession  are  small  ftnd  i>o4 
urgent,  an  injunction  by  the  beneficiary  heirs  or  their  representatives,  restraining  tht 
instant  sale  of  the  property,  will  be  maintained,  if  such  heirs  offer  to  pay  the  dt?Uta  aurt 
legacies,  or  tender  a  sum  sufficient  to  cover  them. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  Ea«t.  Hat<>ii 
Rouge.     Sherhum,  J. 

K,  A,  Gross  for  Plaintiffs  and  Appellants. 
Thosl  B,  Dupree  for  Defendants  and  Appellees. 


I 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.     After  Mrs.  Hearsey  had  appealed  from  the  jud^  nai 
appointing  Garig  dative  executor  of  Mrs.  Gusman's  will,  Garig  app  v^ 
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for  leave  to  sell  certain  property  for  the  payment  of  debts,  and  ob- 
tained it.  The  property  thus  designated  Ibr  sale  is  the  movables  and 
three  improved  lots,  the  appraised  value  of  which  is  near  two  thousand 
dollars. 

There  were  no  debts  of  the  deceased.  The  claims  against  the  suc- 
cession were  for  funeral  expenses,  and  of  others  not  large  amount, 
and  not  pressing.  None  of  the  holders  of  the  claims  appear  to  have 
presented  them  to  the  acting  executor,  and  to  have  had  them  approved 
or  recognized. 

The  application  to  sell  property  under  these  circumstances  was  pre- 
mature, and  exhibits  an  absence  of  prudent  administration  which 
properly  provoked  the  interposition  of  Mrs.  Hearsey  and  her  husband, 
the  parents  of  the  residuary  legatees.  They  enjoined  the  sale  and 
STOW  their  readiness  to  advance  such  sum  as  may  be  needful  to  pay 
these  debts  and  charges. 

The  lower  judge  dissolved  theii'  injunction,  but  we  shall  maintain 
it. 

The  holders  of  claims  against  the  succession  had  not  taken  the  pre- 
liminary steps  to  the  collection  of  them,  and  although  they  say  they 
wanted  payment,  they  had  not  put  themselves  in  a  position  to  enforce 
it.  Code  Prac.  arts.  984-6.  The  legatees  were  not  demanding  pay- 
ment. With  no  urgent  claims  requiring  or  necessitating  an  immediate 
sale  of  property,  the  executor  might  and  should  have  deferred  his  ap- 
plicatiou  for  the  sale  until  the  necessity  for  it  arose,  and  this  the  more 
w  his  tenure  of  office  might  be  cut  short  by  the  success  of  that  oppo- 
«tion  to  his  appointment,  which  was  already  prepared  for  the  revision 
of  this  Court. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  reversed,  and  the  injunction  of  the  plaintiffs  is  maintained  and 
perpetuated,  and  that  they  have  judgment  against  the  defendant 
George  Gang  for  their  costs  in  both  courts. 


38  aoij 
No.  9167.  110  74i| 

The  8tate  ex  rel.  Caroline  H.  Geddes  vs.  Judge  of  Civil  District 

Court  for  the  Parish  of  Orleans,  Division  C. 

rA  mati  amus  lies  to  compel  the  granting  of  a  snspensive  appeal  from  a  jadgment  decreeing 

a  I  lidation  ot  a  community  of  acqnets  and  gains,  althongh  it  refases  a  partition  asked. 

S'i  judgment,  having  passed  on  the  entire  demand,  is  a  /ina?  judgment,  from  which  the 

lav  lo<fS  not  provide  tliat  there  shall  be  allowed  no  appeal. 
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A    PPLICATION  for  Mandamus. 


T,  Gilmore  &  Sons  for  tlie  Relatrix. 

J.  Ad.  Bozier  and  W.  B.  Lancaster  for  tlie  Respondent. 


The  opinion  of  the  Court,  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  mandamus  to  compel 
the  district  judge  to  grant  the  relatrix  a  suspensive  appeal  from  certain 
decrees  or  judgments  rendered  by  him,  the  motion  therefor  having  been 
seasonably  offered,  accompanied  by  a  proper  bond. 

The  district  judge  returns  that  the  rulings  nuide  by  him  and  com- 
plained of  are  not  fimil  judgments,  but  simply  infeWocMfan^  decrees,  the 
execution  of  which  can  work  no  irreparable  injury. 

Our  learned  brother  labors  next  to  establish  the  coirectness  of  the 
rulings  in  question. 

With  this  last  part  of  the  return  tliis  Court  cannot  presently  be  con- 
cerned. The  difficulty  noAv  to  be  solved  consists  in  determining  whether 
the  rulings  sought  to  be  brought  up  for  review  can  or  not  be  suspen- 
sively  appealed  from;  in  other  words,  whether  tliey  are ^/lai  judgments 
or  mere  interloeutonj  decvces,  which  can  work  no  ii  reparable  injury. 

We  will  proceed  to  examine  them  seriatim, 

I. 

It  appears  that  the  executors  of  John  Geddes  have  instituted  an 
action  in  which,  after  certain  averaients,  they  pray  that  Widow  Gedde^ 
as  also  the  universal  legatee  of  the  deceased  and  the  attorney  for  ab- 
sent heirs,  be  cited;  that  the  said  iNIrs.  Geddes  be  tbrced  to  make  her 
decision  whether  she  elects  to  accept  the  community  or  to  ren»'un(*e 
the  same;  and  in  case  she  ehM'ts  to  accept,  then  that  a  liquidation  s^ml 
partition  of  said  community  be  ordered  and  adjndged  to  take  place, 
according  to  law.  Tlic  executors  ask  for  all  further  orders  ami  pray 
for  all  other  relief  a«  may  be  required  in  the  premises. 

Widow  (reddes  excepted  to  the  petition,  on  the  ground  that  it  dis- 
closes no  right  of  action.  Her  exception  having  been  overruled,  i^Jie 
appeared  accepting  the  community,  under  benefit  of  inventory,  und 
further  answered,  praying  to  be  dismissed  with  her  costs. 

After  trial  the  court  rendered  a  judgment  in  favor  of  the  execufors 
and  against  the  widow  in  community,  decreeing  that  there  be  a  liqui- 
dation of  said  community,  in  order  to  determine  the  respective  righta 
of  said  widow  and  of  the  heirs  of  the  deceased,  and  dismissing  the  de- 
mand for  a  partition,  without  prejudice  to  any  right  which  the  plain- 
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dffs,  or  any  of  them,  may  have  to  sue  for  such  partition,  should  the 
same  hereafter  be  deemed  necessary  or  advisable. 

The  judgment  was  rendered  on  February  4th,  and  signed  on  Febru- 
arv  8, 1884. 

The  petition  had  two  objects:  a  liquidation  of  the  community  and  a 
partition  of  its  assets. 

The  judgment  decreed  the  liquidation  and  declined  the  partition, 
with  a  reserve. 

It  has  effectually  passed  upon  the  only  two  questions  or  issues  pre- 
sented and  has  set  the  controversy  at  rest.  It  is  no  longer  open  to 
review  by  the  court  which  rendered  it,  and  if  erroneous,  can  be  re- 
formed on  appeal  only,  the  case  being  appealable. 

It  has  certainlj'  the  substance  and  the  form  of  a  final  judgment  which 
can  acquire  the  force  of  res  judicata  and  thus  become  definitive  or  sov-  % 
ereign. 

All  final  judgments,  where  the  matter  in  dispute  is  within  the  jui-is- 
dictioD  of  this  Court,  can  be  suspensivelj'  appealed  from,  to  it,  where 
they  order  anything  to  be  done,  or  where  they  would  in  some  way  pro- 
dnce  an  effect,  unless  the  law  declares  otherwise.     C.  P.  565. 

The  judgment  complained  of  does  not  belong  to  the  class  of  those 
from  which  the  Code  of  Practice  declares  that  no  suspensive  appeal  shall 
lie  and  which  shall  be  executed  provisionally.  C.  P.  580;  20  A.  574, 
529;  35  A.  507. 

ri. 

The  second  ruling  is  one  dismissing  a  rule  taken  by  the  relatrix  on 
the  executors  if)  compel  them  to  pay  certain  legacies  to  other  parties 
tnd  to  erect  a  tomb  for  the  deceased. 

Tlie  de^ri-ee  was  signed  as  final  judgments  usually  are.  C.  P.  546.  It 
» itself  a  final  judgment.  It  is  dilficult  to  perceive  how  such  a  judg- 
ment of  dismissal  can  be  executed  and  how  its  ette(;ts  can  be  suspend- 
ed. The  relatrix  has  thrown  no  light  on  this  question  and  possibly  she 
iras  not  bound  to  do  so.  If,  however,  the  judgment  be  susceptible  of 
Bn  effect,  she  wishes  to  suspend  its  execution.  The  suspensive  appeal 
•rhich  she  seeks  may  or  not  suspend,  as  there  may  or  not  exist  an  effect 
w  execution  to  be  suspended.  It  is  not  such  judgment  as  the  law  pro; 
rides  shall  not  be  suspensively  appealed  from.     C.  P.  580,  575. 

III. 

The  last  action  of  the  judge  complained  of  is  an  ex  parte  order  made 
It  the  instance  of  the  executors  to  take  testimony  imder  commission, 
"in  the  matter  of  the  order  and  judgment  •  ♦  •  rendered  on  the 
ith  of  February,  1884,"  and  directing  the  widow  to  be  notified  thereof. 
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^ 

¥. 


The  order  is  evidently  iu  furtherance  of  the  judgment  first  above 
considered  and  from  which  it  is  determined  that  a  suspensive  appeal 
lies.  If  the  relatrix  be  entitled  to  suspend  that  judgment,  she  can,  as 
a  matter  of  courst,  likewise  arrest  whatever  is  sought  to  be  done  in 
furtherance  of  it. 

It  is,  therefore,  ordered  and  decreed  that  the  alternative  mnndamw 
herein  issued  be  made  peremptory  and  that  the  restraining  order  made 
in  limine  be  made  absolute. 


36    304: 
47  1459 
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No.  8914. 
Sr'(\;Essr<)N    of    William    Florance. — On    Opposition    of    Meyer 

GUTHEIM    AND   JOSEPH  BltEWER,  Jit. 

The  fees  of  an  attorney  of  abaeiit  heira  are  chargeable  to  the  portions  of  the  heirs  whom  be 
represents . 

An  exception  will  apply  to  cases  where  the  services  of  snch  attorney  have  proved  ralnftble 
and  beneficial  to  the  successioD,  in  which  cases  he  will  be  altowed  a  reasonable  compen- 
sation oat  of  the  mass  of  the  sacceesion. 

In  a  contest  for  the  administration  of  a  succession,  the  attorney  of  the  defeated  applicant 
lias  no  claim  for  his  services  against  the  succession.  But  in  a  case  where  the  defeated 
applicant  is  named  as  an  alternate  executor  in  the  will  of  the  deceased,  his  attorney  will 
be  entitled  to  a  reasonable  compensation  from  the  succession  for  such  of  his  services  m 
were  beneficial  to  the  estate,  snch  as  procuring  an  inventory  and  the  appointment  of  an 
attorney'  of  absent  heirs  and  the  like. 

\    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
tTjL      Rightor,  J. 


hJ,  H,  FarraVy  and  Joseph  Brewer  for  Opponents  and.  Appellants, 
E,  T,  Florance  and  B.  Florance  for  the  Executor,  Api)ellee.  . 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  This  appeal  presents  two  oi)position8  to  the  provisional 
account  of  the  executor : 

1.  Joseph  Brewer,  the  attorney  of  absent  heirs,  complains  that  the 
sum  of  two  hundred  and  fifty  dollars  which  is  allowed  him  in  the  ac- 
count is  not  an  adequate  compensation  for  his  services  in  his  said 
capacity,  for  which  he  claims  one  thousand  dollars. 

He  appeals  from  the  judgment  rejecting  his  opposition. 

The  general  rule  under  our  jurisprudence,  is  that  the  fees  of  the  at- 
torney of  absent  heirs  should  be  charged  to  the  portions  accruing  to 
the  heirs  whom  he  represents,  but  in  cases  where  his  services  have 
proven  actually  valuable  to  the  succession,  the  rule  has  been  relaxed' 
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ia  hitt  faTor,  and  hk  fees  liiive  been  sometimes  charged  to  the  mass  of 
the  saoceMiou.  S  La.  44,  Aubrr  vs.  Cojiis ;  19  La.  425,  Hisem  vs. 
Li^niers  Curators  29  A,  74^1,  ^iicceissioii  of  Harris. 

The  exeoutor  in  this  ease  rec-ogaized  that  a  portion  of  opponent 
Brew<?r'*  services  hrid  proved  valuable  to  the  succession,  and  guided 
bj  fhe  eiic*^i>tioji  to  ihv  ^feueral  nilf,  he  placed  him  on  the  tableau  as  a 
privilt^gt^d  eieditor  of  the  piUct^esAltm  in  the  sum  of  two  hundred  and 
dfty  Jollrirs.  Tht^  dtstriet  judge  hna  correctly  refused  to  increase /the 
allowance.  The  reiord  discloses  a  great  deal  of  labor,  and  valuable 
?ierviot8  zealously  rcTideri?*!  by  the  Mttomey  of  absent  heirs,  but  he  is 
alioued  nil  that  he  in  entitled  to  out  of  the  mass  of  the  succession. 
A«5  the  iiueeeission  ii*  inaiiifeKtly  solvent,  he  will  have  the  opportunity 
OD  the  distribution  to  the  heii  s  and  legatees,  to  press  his  claim  for 
reasouable  conipensatioji  jigaiurtt  the  heirs  whom  he  represents,  under 
the  order  of  the  court,  and  for  whom  he  has  so  zealously  and  persis- 
tently labored. 

ti.  Meyer  Ontlieim^  w1h>  ehiinm  to  have  rendered  legal  services  to  the 
snct'emion,  opposed  the  tableuu  on  the  gi'ound  that  his  claim,  which 
he  fixes  at  seven  hundred  juid  tiftj  dollars,  wa«  entirely  ignored  by  the 
executor.  He  hiif*  appealed  froui  a  dismissal  of  his  opposition.  The 
record  show  a  that  ivhen  the  testator  died  in  New  York,  his  last  will 
was  filed  in  tho  proi>cr  court  of  tliat  State,  but  not  probated  when  his 
iueeetisioii  was  opened  in  this  State  on  a  certified  copy. 

The  testator  had  appointed  Beujamin  Florance  the  executor  of  his 
succession  in  Louisiana^  and  in  ca^e  of  his  death  or  inability  to  act, 
the  duty  and  the  tnist  were  to  devolve  on  Edwin  I.  Kursheedt. 

As  Benj,  Florance  was  tlien  absent  from  this  Stitte  on  a  trip  to 
Eftrope^  Kursheed  aiiplied  for  the  temporary  administration  of  the  es- 
tate, for  an  inventory  and  for  the  appointment  of  an  attorney  of  ab- 
sent heira. 

Before  he  had  had  time  to  qualify  and  to  take  possession  of  the  succes- 
sion property,  Benj.  Florance,  who  Imd  returned  home,  presented  his  su- 
perior claim  to  the  position,  and  was  forthwith  appointed,  and  qualified 
as  executor  of  the  succession  in  Louisiana.  All  the  legal  proceedings 
mstituted  by  Kursheedt  were  conducted  by  the  opponent,  Meyer 
Gntheim,  whom  he  had  retained  as  his  counsel  for  that  purpose. 

On  the  accession  of  Florance  to  the  executorship,  Gutheim  was  not 
retained  as  the  attorney  of  the  succession,  but  a  different  attorney  was 
employed.  The  question  presented  involves  the  right  of  Gutheim  to 
claim  compensation  for  his  services  from  the  succession. 

The  general  rule,  supported  by  reason  as  well  as  sanctioned  Tjy  law 
and  abundant  authority,  is  that  the  attorney  employed  by  a  party  to 
secure  his  appointment  to  the  administration  of  a  succession,  has  no 
claim  against  the  succession  if  his  client  is  defeated. 

20 


Digitized  by  VjOOQIC 


306  SUPREME  COUUT  OF  LOUISIANA. 


Stat«  Ti  Jubnaon. 


(Teiierally  such  proceediugs  are  iiijtuuourt  nud  not  bf'nt^tlttiid  to  the 
succession,  the  speedy  settlemcDt,  of  which  is  usuallj  tMiiUtiiTnsiied  and 
often  inii)eded  by  such  a  contest. 

Hut  the  present  case  is  a  fair  illustration  of  au  exceptioQ  to  tlijvt  ni  le. 
Kursheedt  had  been  named  as  au  nlU^niate  (*xt?etitor  under  \hv  will,  nnti 
it  became  his  duty  during  the  known  abfteiH-e  mid  roimeqiif^nt  irijibility 
of  the  preferred  executor,  to  insntiitc  preliminary  proeeedi^^s  for  the 
administration  of  the  succession.  At  his  instanee  irn  invrntoiy  whp 
made  and  homologated  and  an  attorney  of  aVij^ent  beira  wapi  appointed- 

These  conservatory  measures  enured  to  the  benefit  of  the  sueeeB^sion 
and  through  tlieir  adoption  by  the  pre^t^nt  e  seen  tor,  tliey  bave  at*tua!ly 
served  as  a  legal  basis  and  a  prop*'r  foinidatioii  for  nil  the  t«itli8equent 
proceedings  which  the  executor  br?«  provoked  nnd  eondneted. 

Hence  we  think  that  in  law  iind  justice,  tbe  opponent  Gutbeim  i» 
legally  entitled  to  a  reasonable  i  oinpeiirtiifirHi  for  his  services  in  eiiiis- 
ing  an  inventory  to  be  nuide,  aiul  in  ftecuriuij:  the  appointment  o("  an 
attorney  of  absent  heirs,  and  we  shall  fix  \m  conipenaation  nt  one 
hundi*ed  dollars. 

We  pretermit  a  discussion  of  ehargcrt  of  it-regularity  in  m^w^  of 
Gutheim's  proceedings,  from  which  hajs  flowed  ^ome  aeiimony  between 
him  and  the  executor.  Such  a  diseun^ion  is  not  neeespai-j  1o  a  jfroper 
solution  of  the  question  presenteil  nnder  the  iRsue,  and  would  not  sub- 
serve the  ends  of  justice. 

The  judguMint  dismissing  Meyer  Uutheiur's  oppowitioiij  ih,  therefore, 
reversed.  His  opposition  is  maintained  and  his  Haini  thereunder  is 
fixed  at  one  hundred  dollars,  for  whieh  ]*iupoae  the  tableau  of  distri- 
bution is  hereby  amended  at  the  i.'ost  of  the  tiueee«sion  in  both  rourti^. 

The  judgment  dismissing  Joseph  Brewer*H  oppoi^tition  ijs  aiiimied  at 
his  cost  as  to  his  said  opposition  in  both  courts. 


iT^  No.  imm. 

48  Kiuy  The  State  of  Louisi^ka  vs,  Pinkkf,v  .Johnson* 

An  appeal  will  not  be  entertained  in  a  criimtjjnl  cane  whpri^  no  icnt^nce  han  been 
where  the  record  contains  no  evidence  of  any  iteoitcnc^ 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Bat«ii] 
Rouge.     Sherbuniy  J. 

J.  C.  Egan,  Attorney  General,  for  tbt'  Stat^,  Appellee. 
T.  J,  Oroes  for  Defendant  and  Appellant, 


The  opinion  of  the  Court  was  delivorod  by 

Todd,  J.     We  gather  from  the  record  in  tbis  caae  tbat  the  defend- 
ant was  prosecnted  for  inflicting  a  wound   lert^i   than   mnyhpm   with 
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Dtob  ^-i.  Ptirlitli  of  Enst  Butou  Ttflij^r^  nncl  Treasarer. 

intent  to  kill.  Hts  was  ijot  aenteuced  to  tiny  punislinient  for  that  or 
jmj  otht-r  ofltmsK*,  or,  if  he  wns,  the  rerord  contains  no  evidence  of  it. 
Tlie  apijeal,  tlit^rcftuTj  was  |nvmntim*  luid  in  the  absence  of  any 
appUcarion  to  coniplett^  the  record,  tlie  case  is  ordered  to  be  stricken 
from  the  docket. 


The  opiaion  of  the  Court  was  delivered  by 

FEXKKii,  J.  Tins',  18  an  action  by  a  jmlji^iuent  creditor  of  the  parish 
ftf  East  Baton  Ro»i*fe»  directed  upainst  the  j>olice  jury  and  the  treasurer 
of  tlip  parish j  the  relief  Rt>ught.  in  vvhicli,  iVA  appears  from  the  prayer 
of  tlw  petition,  is  to  obtain  an  injunction  '*  restraining  tlie  police  jury 
from  appropriating  and  the  ti'casnrer  from  paying  any  amount  to  the 
prejudice  of  petitioner's  said  judgment,"  and  a  mandamus  commanding 
the  treasurer  '^to  pay  petitioncf  the  amount  of  said  judgment  out  of 
funds  in  his  hands  to  ci-edit  of  a  so-called  contingent  fund,'''' 

The  recbrd  is  ban^n  of  any  evidence  showing  that  there  is  any 
^ctal  legal  duty  reft  ting  on  the  parish  to  appropriate  this  particular 
fnnd  to  the  payment  of  this  paitlcnlar  debt  in  preference  to  others,  or 
that  the  contingent  fund  will  not  be  required  to  supplement  deficiencies 
which  may  arise  in  the  reventiea  anticipated  to  meet  other  lawful 
appropriations  ia  the  budget ;  aad  the  evidonco  shows  that,  at  the  date 
of  tliis  proceeding,  thero  was  but  $40  in  the  treasury  to  the  credit  of 
hie  faiid. 

Obvioudy,  no  caso  is  cBtablishcd  for  a  mandamus. 

As  to  the  injunction 7  complaint  is  made  of  certain  appropriations 
dready  made  by  the  police  jary,  for  pui'posefi  claimed  to  be  improper 
lud  beyond  the  province  of  the  jury- 


No.  9100. 
Emile  Dboz  vs,  Tbk  Parish  of  East  Baton  Rouge  and  Treasurer.   I  m  ao7 

I  52    485 
Crpditoin  of  «i  muuleipnL  CDTpunitloii  \y^\'&  no  rit^bt  to  liiroke  the  remedy  of  injnnction  to     I  ^    3Q7I 

re-itniLU  miitiicipn]  iiuthortlLs  Sh  tbt  t'^trrlaif  uf  tliflr  ndmiDistralivo  i'lmctioDS.  except      109    4^' 

lu  AU  nrlJmic^  to  ii  remedy  for  ibis  ej^orccmciit  ^t  thdr  debts. 
In  litiii^ASD  tbbrc  W  fiutlri)  fullnrfi  to  ?i»tiiblUU  pluiutift '«  nght  to  the  mandamus  prayed  for. 

to  |jay  bia  debt,  and,  themfoio.  Uio  romcily  by  lEUnncLion  must  f.:U  with  it. 

A    PPEAL  from  tlic  Se\  enteenth  District  Court,  Parish  of  East  Baton 
Xa.    Rouge*    Sherhunij  J. 

iT-  A.  Crosg  for  Plaintiff  and  A  pp  ell  ant 
Q.  W.  Biwhttcr  for  the  Appellee- 
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state  V8.  Comstock. 

For  aught  that  appears,  these  appropriations  may  aLrf*ady  have  Iwen 
paid  and  the  broad  injunction  asked  for  is,  manifestly,  imprt>per. 

The  appropriations  are  for  public  purposes  and  we  arv  not  pi-t^pai-ed 
to  say  they  are  beyond  the  general  powers  of  the  f  orponitioti. 

But,  at  all  events,  the  general  rule  is  that  judicial  tribuiutls  will  not 
interfere  with  municipal  corporations  in  their  aclniiDiiitnitivt^  ;,^f>vevn- 
ment,  unless  some  clear  right  has  been  withheld  *>r  wrong  jH^rpt'tnilt^d- 
Dillon  on  Munic.  Corp.  sees.  58,  59. 

Plaintiff,  in  his  capacity  of  creditor  simply,  ctin  invoke  the  remedy 
of  injunction  in  such  a  case,  ouly  as  accessory  to  his  remedy  for  the 
enforcement  of  his  debt ;  and  as  he  has  not  r^ngtnined  liis  right  to  a 
mamdamus  for  that  purpose,  his  injunctv>n  must  fall. 
I  The  general  right  to  invoke  the  remedy  of  iiijunftioy  to  prevent 
municipal  authorities  from  passing  beyond  th*-  lin*^  of  their  nmnicipal 
powers,  is  not  extended  to  creditors  except,  as  befor*^  stated,  in  aid  of 
remedies  to  enforce  their  debts. 

Such  acts  are  assimilated  in  New  York  and  Maaaacliusett^*  tx>  public 
nuisances,  affecting  the  whole  public  and  only  to  be  rentrained  at  the 
suit  of  public  officers  authorized  for  that  pur])oae,  or  by  some  private 
person  who  shows  that  he  suffers  therefrom  or  is  thrcatenf^d  with  some 
iiyury  peculiar  to  himself.     Dillon,  sec.  735,  and  authoritie]^  quoted. 

In  other  States,  the  right  of  citizens  and  tojcpay&rs  ;5enenilly  to  invoke 
such  relief  is  recognized.     Id,  sec.  731  et  seq. 

But  it  is  not  held  anywhere  that  a  mere  creditfir  may  do  so,  othenviae 
than  as  above  stated. 

It  is  not  made  to  appear  that  an  injunction  a^j^aintit  payment  of  thei^e 
alleged  illegal  appropriations  would  advance  tlie  ])aymt3nt  of  plaintiff'a 
debt. 

Judgment  af&rmed  at  appellant's  cost. 


36  906 

..  45  840 

104  l«'>ti| 

1  36  308 

109  75^ 
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No.  8989. 
The  State  op  Louisiana  vs.  Richard  Cowstock. 

The  nse  of  due  diligence  is  a  pre-reqaisite  to  obtaining  a  co]]tinuaa€«  of  a  cnminal  proAecu- 


AttacbmentB  for  absent  witnesses  cannot  be  issaed  nnless  thej  be  pfirsonally  aerred  witl] 
ffi?  490|  subpcenas. 

~^     3Qgl       To  procure  a  continnanoe  because  of  an  absent  witness,  the  lU^cum^d  mnitt  a^er  in  his  ajflda- 
IIB       23  vit  that  he  cannot  prove  by  any  present  witness  the  fact  be  eipecth  to  proTe  bj  him.  for 

1  whose  absence  the  continnance  is  prayed     And  the  f&ct  he  axpecte  to  provo  mufit  be 

stated. 
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state  V8.  Comstock. 


Whvn  tbwe  ham  been  a  continnanoe,  and  a  oepy  of  the  indictment  has  been  serTed  on  tBu 
aecoaed  once,  i^need  not  be  aenred  again  immediately  prececling  the  trial. 

An  objection  to  a  mling  of  the  trial  Jndge  on  a  criminal  prosecution,  and  a  reservation  of  a 
bill  thereto,  noted  in  the  minntes  of  the  court,  will  not  be  noticed  unless  the  objection  ii 
made  the  snbject  of  a  bill  duly  signed  and  certified  by  the  Judge.  The  Act  of  1877.  per* 
mitting  an  objection  to  be  reserved  by  the  derk  taking  a  note  thereof,  is  an  amendmeiit 
of  the  Code  of  Practice,  and  as  that  Code  regulates  the  practice  of  civil  causes  alonr, 
the  amendment  can  relate  alone  to  those  causes. 

APPEAL  from  the  Twenty-sixth    District  Court,   Parish  of  St, 
Charles.     Hdhn,  J. 


/.  (7.  Egan,  Attorney  General,  for  the  State,  Appellee. 

Jas.  D,  AugusUn  and  Chs.  A.  Baquid  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  prisoner  was  indicted  for  rape  upon  the  person  of 
Aim^e  Jenkins,  was  convicted  without  capital  punishment,  and  sen* 
tenced  to  hard  labor  for  life. 

The  indictment  was  found  November  28,  1882.  The  prisoner  wajs 
arraigned  on  the  following  day,  and  the  case  fixed  for  December  6th^ 
on  which  day  a  continuance  was  prayed  and  granted.  It  was  fixed  at 
the  next  term  for  May  19th,  when  the  defendant  applied  for  and  ob- 
tained  another  continuance  on  the  ground  of  absence  of  material  wit- 
nesses. He  was  then  released  from  confinement  on  bail.  The  case  wa^ 
again  fixed  at  the  autumn  term  for  October  13th,  and  a  continuance^ 
was  then  made  necessary  by  the  defendant's  flight  from  justice,  and  it 
was  finally  fixed  for  October  20th,  when  a  fourth  continuance  was  askc^ii 
and  refused. 

This  refusal  is  one  of  the  grounds  relied  on  for  reversal  of  the  judg- 
ment. 

The  application  for  this  fourth  continuance  is  based  on  the  bslhw 
ground  as  the  second,  but  the  two  motions  differ  as  to  the  names  of  the 
witnesses  whose  absence  is  complained  of.  All  were  expected  to  pr<iv*i 
an  alibi,  but  the  affidavit  for  continuance  disclosed  that  he  had  two 
witnesses  present  who  would  swear  to  the  same  facts  as  the  absent  wit- 
nesses.   There  are  no  subpoenas  with  returns. 

There  was  want  of  due  diligence,  or  no  shewing  of  due  diligence,  and 
( evidence  of  these  witnesses  would  have  been  cumulative  only,  siin^e 
re  were  others  present  to  prove  the  same  fact.  Their  evidence  wna 
',  therefore  material.  To  procure  a  continuance,  the  defendant's  atH- 
ni  should  have  averred  that  he  could  not  prove  by  any  present  wit- 
1   js  the  fact  he  exx)ected  to  prove  by  him,  for  whose  absence  the  cod- 
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£3'Io  vn,  CmlinHe  Church. 

tintmuce  is  prayed.  State  vs.  Robinson,  29  A,  364;  State  vs,  Bnullej^ 
30  A.  326  J  .Allen  ys*  The  State,  10  Ga.  B5  j  Freligb  vs.  The  St-ite,  8  Mo, 
606. 

The  me  of  dne  diligence  is  a  pre-requiaite  to  olJtnininp;  a  contluuauce 
of  a  crimiiial  cause.  Subpoenas  for  absent  witnesses  must  have  been 
issued.  UnlesJi  j^fubpoeuas  havo  been  served,  attachments  cttnaot  lie 
i  as  tied  for  the  witnesses.     State  vs.  Allemandj  25  A.  525. 

The  objeetion  thiit  a  copy  of  the  indietnient  had  not  l>een  served  od 
the  accused  fHlla  when  it  appeaia  tliat,  although  not  served  immediate- 
ly before  tho  last  setting  of  the  case,  it  had  been  twice  served  on  him 
ou  two  former  settings  thereof. 

The  f?eeoud  bill  of  exceptions  seems  to  have  been  taken  to  the  refusal 
of  the  judge  to  graut  a  new  triul^  and  notliing  else.  No  grourid  for  the 
new  trial  is  stated  therein. 

There  is  no  apperirance  in  this  Court  for  the  defendant*  hnt  the  brief 
of  the  Attorney  General  treats  the  ground  of  the  motion  for  a  new  trial 
us  if  it  had  been  made  the  subjert  of  a  hill.  It  doc^s  not  appear  any- 
where except  in  the  minutes  of  tlie  eonrtj  and  the  giound  is  there  atated^ 
and  the  ruling  of  tlie  court  thereon,  and  a  luinutc  is  made  that  a  bill 
^vas  resei'ved,  aftei'  the  manner  pennitted  in  civil  cases  by  tbe  Statute 
of  1877.     But  no  bill  was  drawn. 

The  Act  of  1877  in,  an  amendment  of  Article  49B  Code  of  Practice. 
That  Code  provides  for  the  ]>ractice  in  civil  causes  aloue,  and  the 
amendnu^nt  can  of  course  apply  to  tio  other.  State  vs.  Jessie,  30  A. 
1170,  In  a  cnniinnl  prosecution,  unless  the  objection  is  embodied  ia  a 
bill,  thia  Court  cannot  review  the  ruling  of  the  trial  judge.  State  vs. 
Dufour,  31  A.  904. 

There  was  nothing  lost  however  in  this  particular  case.  The  judge 
ruled  coTreetly  on  the  objection* 

Judgment  alfirmed. 

Rehearing  refused.  ** 


No.  9106. 
Fred.  Eyle  vs.  The  Roman  Catholic  CnrRCH,  etc. 
And  The  Society  op  the  Roman  Catholic  Chuhch  vs.  Fbed.  £y 

Mat  u  red  a  otc«  gro wi  n  g  nut  of  tho  same  tranniurUon .  in  Ibo  li^ada  of  tlici  aome  eredttor  ofij    i 

tit  a  Bamo  debtor,  conalitato  but  one  debL 
PnymiiDtH  tojulo  tttltr  mutority  of  lacb  aotoi,  vtn  iraputablo  to  tbd  entire  debt. 
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Bjtf  VK,  Caihulie  Church. 


PPEAL  from  the  !^event4?enth  District  Court,  Parish  of  East  Batou 
_     Roug«%     Skf^rlmrn.  J. 


Bead  d'  Goodnlt  for  Plaintiff  and  Appellee. 
Fa^rot  d:  fjamon  for  Defeudaut  and  Appellant, 


The  opiniaii  of  the  Court  waif  delivered  by 

Be  RM  in  EX,  C  J.  The  plaiutiit.  nt  ttrst,  proceeded  via  exec^iHvay  for 
the  eoUecduti  of  four  note^  secured  by  vendor's  privilege  and  special 
mortgage. 

ITpoD  injiirictioD,  attjickiug  tin*  pri>ceedings  and  pUading  payment 
of  tlie  fiTrtt  nmturtid  note  and  prei*tTiption  of  the  remaining  three,  tlie 
plaintiff  i-hanged  the  eiecut4)ry  into  ordinary  proceedings,  praying  for 
jndgnient  for  th*^  atnount  of  the  noteis,  with  interest,  less  certain  credits 
attorney's  tVi^ii,  with  privilege  and  mortgage. 

Froni  11  judgiu(?iit  id  hb  favor  the  defendant  corporation  appeals. 

The  four  uotoH  ait!  all  dated  Octobt^r  8,  1873,  each  for  $1794  30  with 
eight  ])er  cvnt  iittereut  ft'om  September  6,  1873,  till  payment,  are  made 
payable  respectively  at  six,  twelve,  eighteen  and  twenty -four  months. 

The  plaintiff  tTeditp  tliciu  with  several  amounts,  part  of  which  was 
reet^ivcd  prior  to  the  Miatuvity  of  the  note  last  falling  due  ($208  7.5), 
the  other  &\imj^  being  received  mtbncquently,  $1903  20,  forming  a  total 
of  $2111  l>5. 

Tlie  evidence  rthows  that  the  different  amounts  there  credited,  were 
realirved  and  paid  Ity  a  woi-ic^ty  whicl*  had  undertaken,  voluntarily,  to 
pay  the  del>t  and  wliirli  hnd  been  organized  by  one  who  had  been 
autliorized  by  tho  legtil  re]>reseiitati^'e  of  the  defendant  corporation  to 
do  liis  beflt  to  estingiiis^b  the  debt. 

But,  however  tbis  may  1*^  the  eoi-poration  has  ratified  those  pay- 
ments hy  pleading  that  they  have  been  improperly  imputed  and  that 
ha*l  they  l^ef^n  properly  credited^  tb(y  would  appear  to  have  extin- 
gniahed  the  not^  first  imUuriug,  due  on  April  8-11,  1874. 

lliere  is  nothing  to  «how  that  when  those  payments  were  made,  they 
trere  to  be  imputed  in  any  particular  manner,  by  consent  of  parties. 
Tlie  payments  maile  lietween  the  maturity  of  the  first  note  and  that 
of  the  last,  were  quit4?  small,  and  as  tliey  were  absolutely  insufficient  to 
eitingnifth  the  interest  and  capital  of  the  first  note  due,  tliey  vere 
properly  imputed  to  the  prfrtial  pavment  of  the  interest  due  on  the 
three  notes,  matured  at  the  time. 

It  i»  not  cori-eet  to  say,  that  the  other  amounts  which  were  paid 
after  the  maturity  of  the  last  note,  should  have  been  applied  to  the 
extinguishment  of  the  first  matur^  note. 
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Succession  of  Webre. 

When  those  amounts  were  received,  the  four  uotes  had  matured  and 

they  constitute  one  and  the  same  debt,  growing  out  of  one  and  the 

same  transaction,  in  the  hands  of  one  and  the  same  creditor,  against         | 

one  and  the  same  debtor.    9  A.  455 ;   13  A.  294 ;   4  A.  509 ;   3  R.  361 ;         | 

3  A.  352;   6  N.  S.  113:    R.  C.  C.  2164.  } 

I 
Payment  having  been  made  before  prescription  had  accrued  on  any 

of  the  notes,  it  unquestionably  interrupted  it  and  maintained  the  debt 

in  its  integrity. 

We  find  no  error  in  the  judgment  appealed  from,  which  is  affirmed, 

with  costs. 


No.  9083. 
Succession  op  Melina  Webre. 


Interdicted  persons  are,  in  every  respect,  subjected  to  the  same  rules  and  protected  by  the 

same  lavs  which  govern  minors. 
The  curator  of  an  interdicted  person  cannot  incur  expenses  for  the  support  and  mainteasnce 

of  his  ward  in  excess  of  the  latter's  revenues. 
Such  expenditures,  unless  authorized  by  a  family  meeting,  are  at  tho  risk  of  the  curator, 

who,  in  his  final  account,  will  be  held  liable  for  the  <;^pital,  intact,  of  the  interdict's^ 

estate. 
The  account  of  a  curator  is  due  to  the  court,  and  his  omission  to  make  the  heirs  of  the  inter 

diet  parties  to  the  proceeding  will  not  debar  the  latter  of  their  right  to  oppose  liis 

account. 

APPEAL  from  the  Twenty-second   District  Court,  Parish  of  St. 
James.     OJieevers,  J. 


8im8  <&  Poch6  for  Opponents  and  Appellees. 

James  Legendre  and  8t  M,  BSrault  for  tliie  Curator,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Molina  Webre,  who  had  been  insane  andTunder  interdic- 
tion during  the  last  years  of  her  life,  died  single,  without  ascendants  or 
descendants,  in  November,  1881,  in  the  Parish  of  St.  James,  where  her 
succession  was  duly  opened  and  her  sister,  Mrs.  Frangois  Sevin,  was 
appointed  administratix.  Her  legal  heirs  are  her  brother  and  her  sis- 
ters and  the  minor  issue  of  lier  two  predeceased  sisters. 

In  June,  1883,  Francois  Sevin,  her  brother-in-law,  who  was  her  cura- 
tor at  the  time  of  her  death,  presented  his  account  of  curatorship  and, 
on  the  same  day,  Ms  wife  presented  her  account  of  administratrix, 
based  upon  the  accounting  of  the  curator. 
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Opp4witKiii8  were  filed  to  bath  acrounts  by  the  tutors  of  the  minor 
heirs,  iirgiDp  iniiuerou«  obJertTonw. 

Etoth  opprys^itianfl  wt-re  fixed  for  trial  for  the  same  day,  but  the  record 
shows  that  thi'  oppoKition  to  the  ncrtmiit  of  curatorship  aloue  was  tried. 
Proitj  an  adYense  judgment  Sevin^  **  j)i^r8onally  as  a  creditor  and  as 
ftiiatoi',^  hn^  tnten  this  appeal.     Thi^  ntlier  case  is  not  before  us. 

Our  attentioit  is  lirst  ftilled  to  it  bill  of  *^xc«ption8,  taken  by  appellant, 
to  ti  ruling  of  the  lower  court,  whieh  overshadows  the  whole  contro- 

verHT. 

Ill  the  inception  of  the  trial  the  accountant  moved  for  the  dismissal 
tit  thf  i^pyiomtioniii  to  hiR  account  of  tutorship,  on  the  ground  that  the 
mmv:  hud  been  prej^etiU'd  to  tb*^  aduiinistrntrix  and  that  opponents  had 
oot  been  made  parties  thereto^  bencc,  it  was  alleged  that  their  oppo-  ' 
litioti*  ftliould,  and  eouhl  alone»  have  been  presented  by  means  of  an 
iotervention  or  third  oppodtiou. 

The  account  of  curatorship  waa,  under  the  law,  due  to  the  court,  and 
d1  interested  p^irtit^^  iihould  have  been  made  parties  to  the  proceeding. 

It  18  true  that  the  administratrix  represented  the  heirs  and  creditors 
of  the  succesiijon,  t^  a  (pertain  .extent^  but  a  judgment  homologating 
the  account  of  curatorship,  contradictorily  with  her  alone,  could  not 
have  concluded  the  minor  heirs  of  the  interdict. 

Hence,  the  law  opened  the  door  to  their  tutors  and  legal  representa- 
tives for  the  protection  of  their  rights. 

It  is  very  clear  that  in  presenting  his  account  to  the  administrabix 
alone,  the  curator  could  not  defeat  the  rights  of  parties  whom  he  had 
illegally  omitted  to  notify  to  apx>ear  in  the  proceedings  and  urge  objec- 
tioQd  to  his  proposed  settlement. 

His  motion  was,  therefore,  untenable  and  it  was  properly  overruled. 

The  account  of  curatorship  showed  that  the  capital  of  the  interdict, 
amoonted  to  $1690  72,  and  that  her  revenues,  consisting  of  interests, 
aggregated  $525  60. 

He  proposed  to  be  credited  with  the  foUowing  sums  aUeged  to  have 
heen  paid  by  him  on  account  of  the  interdict : 
'T  her  support,  from  his  appointment  as  curator,  in  1878,  to 

her  death,  in  1881 $449  08 

\»  commission 56  10 

>r  debts,  including  expenses  of   last    illness  and  funeral 

charges,  paid  since  her  death 188  90 
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And  he  claimed  as  another  credit  the  costs  of  Iward  and  euppcirl  of 
the  interdict  duj-ing  his  three  years  of  i'iirati>iBhi[J*  nt  the  rate  of  82U 
a  month,  the  sum  of  $760,  thus  leaving  a  balauci-^  of  97G2  24  in  favor 
of  the  estate. 

The  main  ground  of  opposition  is  levr-lltMl  at  the  fact  that  the  char/jre« 
mode  by  the  curator  exceed  tlie  revenues  of  the  interdict ;  and,  that 
his  account  sliould,  therefore,  be  amended  so  as  not  to  encroach  on  the 
C4ipital  of  the  estate.  That  view  was  adopted  by  the  lower  court,  and 
the  curator  was  held  liable  for  the  sum  of  $1690  72,  amount  of  the 
capital  received  for  the  interdict,  by  him,  from  her  previous  curator. 

As  the  appellant  does  not  even  allege  or  pretend  that  he  was  author- 
ized by  a  family  meeting  to  take  anything  irom  the  interdict's  capital, 
for  her  support,  his  claim  for  lier  maintenance,  dating  his  curatorship, 
is  witliout  the  slightest  foundation  in  law.  As  the  interdict  was,  at 
times,  violent,  and  her  condition  required  great  care  and  attention  on 
the  part  of  the  curator  and  his  wife,  at  whose  house  she  lived  during 
that  time,  we  confess  that  the  refusal  of  that  allowance  is  a  consider- 
able hardship,  but  the  law  is  imperative  and  it  must  be  obeyed.  That 
proposition  is  so  plain  and  elementary,  that  on  appeal  the  curator's 
counsel  have  not  pressed  that  claim,  and  we  understand  that  they 
have,  in  all  fairness  and  candor  to  this  court,  virtually  adandoned  it. 

Their  contention  is  mainly  to  obtain  allowance  out  of  the  capital  of 
the  succession  for  law  charges  amounting  to  $75,  and  for  expenses  of 
the  last  illness  and  funeral  charges,  aggregating  $188  90. 

If  the  curator  had  not  received  any  revenues  irom  the  interdict's  cap 
ital,  their  position  would  be  sustained  by  jurisprudence  and  the  allow- 
ance could  perhaps  have  been  made ;  but  the  record  shows  that  there 
were  revenues  and  that  the  same  had  been  absorbed  by  tlie  curator 
during  the  three  years  of  his  administration,  during  which  he  disbursed 
the  revenues  which  had  accumulated  during  the  preceding  curatorship, 
and  that  such  disbursements  had  been  made  without  legal  authority. 
Hence,  we  are  powerless  to  allow  even  that  amendment. 

The  argument  that  the  account  should  be  amended  only  to  the  extent 
of  the  shares  of  opponents  and  not  as  to  the  interest  of  the  other  heirs, 
who  had  not  joined  in  the  opposition,  is  without  force. 

The  account  which  was  due  to  the  court  must  be  treated  as  an  entire- 
ty, and  the  court  cannot  homologate  or  amend  such  accounts  by  piece- 
meal. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


r 


NEW  ORLEANS,  MARCH,  1884. 


315 
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Application  for  Rehearing. 

Appellant  strenuously  urges  error  in  our  refusal  to  allow  him 
credit  for  tLe  sum  of  $188  90  in  reimbursement  of  amounts  dis- 
baret'd  by  him  on  account  of  certain  law  charges,  for  the  expenses  of 
the  last  illness  and  for  funeral  charges  of  the  interdict. 

In  refusing  him  that  credit  we  did  not  intend  to  refuse  payment  of 
the  expenses  of  the  last  illness  and  of  funeral  charges  out  of  the  estate 
of  the  interdict — but  simply  to  deny  them  to  the  curator. 

His  functions  ceased  at  the  death  of  his  ward,  and  he  then  became 
powerless  to  incur  any  debts  for  her  account.  Nothing  in  our  opinion 
precludes  the  administratrix,  when  she  presents  her  final  account,  to 
provide  for  the  payment  of  the  expenses  of  the  last  illness  and  of  fun- 
eral charges.  The  question  will  properly  come  up  at  that  time — and  is 
not  decided  in  the  present  controversy — her  account  is  not  yet  before 


Rehearing  refused. 


No.  9158. 

Washington  Jackson  vs.  Smith  Wren. 

Where  the  proceedings  relating  to  a  tax  sale  were  conducted  as 
against  a  living  defaulting  taxpayer,  to  whom  a  curator  ad  hoc  was 
appointed,  as  if  absent,  and  the  tax  deed  purports  to  convey  the  inter- 
e«t  of  a  living  person  in  the  land,  when  in  fact  the  taxpayer  had  been 
^dead  for  years  and  neither  his  succession  nor  heirs  were  represented, 
the  sale  will  be  null  and  call  acquire  no  force  by  a  subsequent  confirm- 
atory deed  from  the  Auditor. 

APPEAL    from   the    Eighth    District  Court,  Parish   of   Madison. 
Delani/y  J. 


J.   7.  Seale  for  Plaintiff  and  Appellant. 
E.  D,  Farrar  for  Defendant  and  Appellee. 


Tl  '  opinion  of  the  Court  was  delivered  by  Todd,  J. 
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state  ex  roL  Insurance  Company  rs  Judgva. 

No.  9084. 

The  State  ex  rel.  New  Orleans  Insurance  Company  v5.  The 
Judges  of  the  Court  of  Appeals  for  the  Thirh  Circuit. 

The  r^octrine  is  re-affirmed,  that  this  court,  in  the  exercise  of  1t«  superyisory  Jarisdietiou. 
will  not  interfere  with  the  discretion  of  inferior  courts  in  det^nuiuLnjr  qni^itifmi  within 
their  Jnril^iction,  arising  properly  for  decision,  and  decided  in  re^lar  ponne  af  pnxwed 
ln«8. 

A    PPLICATION  for  Certiorari  and  Mandamua. 


OJtas.  E,  Schmidt,  for  the  Relator : 

Whpre,  under  a  writ  of  attachment^  a  debt  due  by  a  third  persciUp  mude  part.^  gamiiihttc',  bA4 
been  seized  in  his  hands,  if  the  defendant  in  the  attachiuvtit  nuit  giTCs  fl.  ri?l«iMte  bond 
under  Article  259  C.  t*.,  the  attachment  is  thereby  dissolved,  the  bond  nubBtltuted  for  th« 
property  attached,  and  the  {garnishee  cannot  set  up  the  peiidenrj  of  the  aait  an  a  reaflon 
for  withholding  any  part  of  the  debt.    2  A.  243;  18  L.  58. 

TItidur  Act  No.  51  of  1876,  p.  92,  ono  not  a  party  to  the  suit  clAiinttig  to  be  in  the  aiCtual  ar 
constructive  possession  of  the  property,  real  or  personal,  atfefbchnd,  may  on  inti;Tv«ninf; 
In  the  suit,  and  on  prima  fade  showing  to  the  court,  thtit  he  is  fch*  ftona  Jid^  owner, 
pledgee  or  consignee  of  the  property,  have  the  same  delivered  to  bun  nn  expcntlag  k 
bond  in  the  same  manner  and  amount,  within  the  same  dolay .  and  with  the  aame  f^fle^t 
an  the  defendant  himself  could. 

^here  such  an  intervenor  has  been  allowed  to  bond  the  property  attachad,  the  attachmnit 
being  thereby  dissolved,  the  garnishment  is  thereby  releant^E.  the  (garnjiiibeq  cf?asea  to  be 
a  party  to  the  suit,  and  the  property  attached  in  his  hands  1<$  no  lonpc^r  in  cmti^dia  Ugit, 
or  subject  to  the  control  of  the  cburt. 

Wiif^o  after  such  bonding  by  the  intervenor  the  garnishee,  conformably  to  the  authoilsaiioa 
of  the  court,  has  paid  to  the  intervenor  the  amount  of  the  ilobi  attached,  tho  ptajtttitf  in 
attachment  cannot,  on  the  subsequent  trial  of  the  case  on  the  merits,  dLsre^arcl  the  dts- 
ttolution  of  the  attachment  by  the  release  bond  furnished  U>  the  intorrQnar.  treat  the 
garnishee  as  still  a  party  to  the  suit,  and  take  judgment  aj^nioift  bim  personally.  Such 
a  Judgment  is  coram  non  judiee  and  an  absolute  nullity. 

Siinb  noid  Judgment  may  be  attacked  at  any  time,  in  any  form  nf  proceeding,  whether  col- 
laterally or  by  direct  action,  by  any  one  having  the  leaat  Interost  to  have  the  nttUlty 
pronounced.    30  A.  693 ;  29  A.  647;  34  A.  253  ;  33  A.  618. 

An  exeontion  upon  such  a  lodgment  can  be  considered  as  issued  without  a  Judetaent  ta  mip^ 
port  it.    33  A.  618. 

Even  though  the  garnishee  might  have  appealed  therefrom,  lila  ngbt  nt  an^^  time  to  tr^lEnf 
h\  an  action  in  nullity  is  expressly  secured  to  him  by  Law  G.  P.  art«.  004,  611,  €13; 
5  A.  218. 

It  WBM  error,  therefore,  on  the  part  of  the  court  of  appeals  to  have  maltitaitied  an  ei:cepti«n 
to  the  eflfect  that  in  such  a  case  an  action  in  nullity  did  not  lie,  and  that  rellvf  wh  anly 
obtainable  bj'  appeal . 

Thn  refusal  of  the  court  of  appeals  to  go  into  the  meiits  of  tbe  taction  in  nul^ty  wan  ba^ed 
upon  an  erroneoos  construction  of  a  question  of  law  and  jiractice  prelim Lnarr  to  the 
whole  case. 

In  auch  a  case,  your  Honors  have  held  that  your  supervisory  oontrol  over  an  iofeiior  cnnr% 
under  Article  90  of  the  ConstitutioD.  could  be  invoked  to  ct»mpel,  bj  mandamuii,  such 
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hiart  to  reiuAtate  the  case  aod  proi-eed  to  >  liiwrlng  on  the  merits.    State  ex  rel.  McGee 
H  ah  Ti».  Jud^eH  Caart  af  Ap[walA.  33  A.  133 :  High  on  Ex.  Rem.  §  151. 

lienrtf  P.  I^ari  for  tbe  RuBpondunts: 

t .  Wlierv  the  circuit  Goort  hju  tnki^ii  JnHfMdktlan  nod  decided  the  case,  maintaining  a  per- 
■mpturj  exce|»tluii,  its  lu  t#  nre  cot  n^riownblc  and  mandamus  and  certiorari  will  not  lie. 
H  A.  1A,  182.  JM»  :  M  A.  7d^ ;  35  A,  636 ;  32  A,  1224,  552. 

I  Tbt5  dpoifljan  cif  a  peForuptory  exception  which  dispoties  of  the  case  is  not  a  'coDstnic- 
tinu  of  Aumr  qUQHtiim  of  Uw  or  of  practkti  [ireLiiiiinary  to  the  whole  case,"  but  is  a  final 
jndeiDeot.  t^omb^ning  on  Lte  face  tfa«  olementa  of  Jurisdiction  and  decision,  the  whole  an 
■ct  i^f  judiciiai  fliPc^ruLioti. 

3-  Wh^n  »  recoTid  is  opt-Heil  for  {UacnftHlDn  on  the  points  of  defense,  that  fact  evidences  the 
fl,«t«rni]u»tJoD  ni"  all  j^tpliiuiimry  inipfttiona,  autl  the  decree  disposing  of  the  case  accord- 
isg  lo  the  J  ndgment  of  the  coan  dews  not  laV,  under  the  supervisory  control  of  this 
Cfflkrt.  ♦ 

I  Aa  aciian  of  nnllitv  Horn  not  lit^  when  the  plaintlfi  had  remedy  by  appeal.  A  litigant's 
JftchcA  are  no  gronndA  for  nullity. 

5.    A  lodf^matit  Is  furt  ahinlunii/  null  which  wus  predicated  on  a  citation  duly  served. 


The  opinion  of  the  Court  wiis  deliv*Tf^d  by 

Fevkek,  J,  Tielator  brought  a  suit  in  the  District  Court  for  the 
Parish  of  8t,  Lumlry,  afjaiii:4t  i?prksou  Bros.,  the  object  of  which  was 
t^  httve  a  judgineut  which  had  bt^t^u  leudered  against  relator  in  favor 
of  ^id  Beikt^on  Broi*,  dcchiit^d  lll^at>lat^*ly  null  and  void. 

Tlit^  said  defendants  tilefl  in  fnuine  n  peremptory  exception  to  the 
eftW't  that  au  action  of  nullity  did  not  lie  in  such  a  case,  but  that  the 
oBly  remedy  was  by  appeal  ftom  the  judgment  sought  td  be  annulled. 
This  e:3ccei)tif>ii  wa»  ovf  iTuled  in  the  dii^trict  court,  judgment  rendered 
^\i.  the  merits  in  tavor  of  the  relator  and  an  appeal  was  taken  to  the 
conrt  of  apj>eali4. 

The  jiidgej^  of  the  hi^^t  named  coui't»  \\*ho  are  respondents  here,  after 
dnt'  hearing  and  with  all  re^riilarity  of  proceeding,  decided  that  the 
eiceptiou  above  stated  was  well  takeii,  reversed  the  judgment  of  the 
lower  foort  and  dismissed  relator\s  actityu. 

The  present  application  of  relator  h  fur  writs  of  certiorari  and  man- 
damask  under  which  he  asks  that  we  should  annul  the  judgment  of  the 
court  of  appeals  aud  command  the  judges  thereof  to  reinstate  the  case 
lud  proceed  to  hear  and  decifle  the  same  on  the  merits. 

It  w  evident  that  we  could  not  grant  the  relief  prayed  for  without  a 
i'Oniplete  departure  from  the  rulejn  whitjh  we  have  uniformly  and  re- 
»*ated]y  laid  down  as  those  by  which  we  should  ordinarily  be  guided 
D  the  eserciae  of  our  supervisory  jurisdiction. 

The  exception  was  peremptory  in  if 8  nature,  properly  pleaded,  car- 
ried up  with  the  caii^e  to  the  t^ourt  of  appeals  and  was  a  necessary  mat- 
ter to  be  considered  and  decided  by  that  court.     In  the  exercise  of 
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iiDqu€stioned  .jurisdiction  and  with  entire  regularity  of  proer^ediug,  the 
rc'feipondent  judges  Lave  decided  it. 

For  tliirt  Conrt,  in  tins  form  of  proceeding,  to  undertuk*^  to  revise  that 
juflgitient,  would  be  to  exercise  a  purely  appellate  jurisidictitjii  vvJiii:li, 
in  sucli  niattrrs,  we  have  unifonnly  declined  to  do.  i?tatt?  ejr  ret.  City 
m  Jndgt^  :^  A.  552;  State  ex  rel  Berthoud  V!^.  Judp:e,  34  A.  782; 
Brown  va,  Hn^dan,  35  A.  838. 

The  cnse  of  State  ex  rcL  McGehee  vs.  Judges,  33  A.  180,  relied  on  by 
relator,  lias  uo  application  here.  There  the  respondent  judges  refiised 
tx>  entettitiii  jurisdiciion  of  the  cause.  Hero  the  conil:  enbeitaiued  juris- 
diction and  lieard  and  decided  the  cause. 

Ifc  is,  therefore,  ordered  that  the  praj^er  of  relator's  petition  be  deoied 
at  its  proper  cost. 


No.  9031. 
David  C.  Paul  vs.  Heirs  or  P.  Lamothe. 

A  p«rti(ion  of  attuctof  land,  made  under  a  decree  of  the  Suprpino  Cnnrl  iifllrminu  iliat 
bolDv,  if  attncliablo,  can  bo  attacked  only  in  a  dii-cct  action  f'>r  \t»  unnnlnient- 

Thti  ilfttaUn  fin  making  partitions  prescribed  with  minatcnessin  tlK-  Civil  Code  areiuAde  iritb 
ia]^iicta)  roferptice  to  partition!*  of  successions  Wlien  a  partill>i]  U  AOiigbl  liotwi'en  co- 
ownt^m  ftf  property  who  are  not  co-heirs,  the  general  rules  thnw  preset  ibod  will  govaniH 
but  Rurb  ■letailA  as  are  manifestly  inapplicable  will  not  be  con  AidenMl  nacraineutaL 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Rapidea. 
Barbln,  J. 


£.  J.  Boimwn  for  Plaintiflt*  and  Appellee. 

Andretrs  <t  Foster  and  W,  W,  Whittington  for  Defend  an  tn  and  Appel- 
lants* 


Tho  opinion  of  the  Court  was  delivered  hy 

M  ANNiNO^  J.  Polycarp  Lamothe  and  his  wife  Edithn  owned  a  planta- 
tion in  community.  After  the  death  of  both,  their  respective  succes- 
sions were  aepurately  opened,  and  proceedings  were  had  for  the  parti- 
tion of  tho  land  between  them,  which  terminated  by  a  ju'lgment  of 
this  Court  at^rmiug  that  of  the  lower  court  ordering  a  partition.  The 
case  is  indexed  as  Bynura  administrator  v.  Bynum  among  the  unre* 
ported  decisions  in  26  A.  for  1874.  Editha's  half  was  thou  sold  for  pay- 
ment of  her  debts,  and  was  bought  by  Hickman  who  ^Id  to  Paul  the 
plaintiff. 
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Polycarp's  half  was  owued  by  aix  heirs*  Paul  bought  the  sharefl  of 
three  of  them,  uiid  brings  tLi!4  suit  agaiDi^it  the  other  three  for  the  pur- 
titian  of  that  uioicty  of  thc^  land  wlucb  full  to  Poly  carp's  succession  in 
the  tin»t  partition.  One  only  of  tliest^  three  heirs  was  resident  in  tlie 
(lariflh,  who  dotw  not  reMsf^t  tln^  iJiutitioiu  The  other  two  reside  out  of 
the  Statts  and  for  them  curatora  were  uptjointed  who  defended  the 
suit. 

l)ne  of  tlie  fH'^^nnds  of  remwtanre  is  that  there  has  been  no  partition 
between  Poly  carp  and  Editlia's  succejsj*?iiias.  Sundry  informalitieK  of 
that  piirtition  are  Ket  up  which.- it  ia  urgt'd,  vitiate  it,  and  stamj)  the 
proeeeditig?  with  a  nullity* 

If  it  is  not  too  late  to  attack  tliat  partition  after  the  suit  has  pro- 
gressed through  iti*  t^veial  stages  to  n  dct^rce  of  the  court  of  the  la?^t 
Mflort,  it  could  Ih>  itont^  tiiily  by  a  djrr'ct  action  for  its  annulnicrtt. 
There  U  no  allegation  or  proof  of  inetpiiility  in  that  partition,  or  of  in- 
iiirj  result tng^  therefrom.  We  must  neat  this  tirst  partition  as  a 
goality  now. 

Another  objection  isi  that  uo  iuvent^iry  has  been  taken  in  the  pre&t^nt 
ftuit,  whereas  the  Ctxle  li^roifmsly  prcrtciibes  that  every  judicial  parti- 
tion must  Iw  pix*reded  by  an  inventory.  Rev.  Civ.  Code,  art.  1324.  No 
iflventovy  waj*  needed  i^M  we  f^hall  wee  further  along.  The  only  ptovis- 
hm  we  have  for  partitioning  ]>ropei'ty  are  under  the  head  of  succes- 
fiioDs^  1 1  doc:*  not  Kceni  e  ven  to  have  occnrred  to  the  redactors  or  reviseri* 
olour  Code  that  real  {sropcrty  is  often  held  in  indi vision  that  does  not 
belong  to  a  riUcce]Si*ioii,  and  may  never  have  belonged  to  one.  The 
pu*8ent  cHise  is  an  inHtance  of  partition  being  i^ued  for  between  co-ownerw 
who  are  not  ro-heiri*,  but  must  neceHtMirily  be  conducted  by  the  only 
nilpH  we  have  ou  the  Atibjcet  unless  they  are  manifestly  inapplicjible. 

The  first  step  to  be  taken  in  a  partition  of  a  tract  of  land  is  to  a^^- 

certain  whether  a  division  in  kind  is  prarticiible  without  a  serious  dim- 

i nation  of  its  value,  or  loss  or  inconvenience  of  one  of  the  owners. 

Rbv.  Civ-  Code,  art.  1340-     Experts  are  a|»]u>inted  by  tlie  court  to  re- 

[K>rt  OB  tlii8  Kpecial  siibjet^t.   Tliey  reportenl  in  this  case  that  a  division 

In  kind  could  not  bo  made  witliout  such  dtminution  in  value  and  loss 

to  each  of  the  owners.    Upon   the  [iresontation  of  this  report,  teati* 

"lony  was  offoi'ed  by  both  aides  and  the  witnesses  confinned  the  report  of 

s  expertSy  which  was  tburefoi'e  homologated.    But  one  thing  remained 

ffthe  court  to  do.    The  parties  eould  not  be  compelled  to  hold  in  indl- 

ifiion.     Rev.  Civ.  Coilp^  art.  1280.     The  pr.^perty  was  not  divisible  in 

find  without  injurj'-     Nothiw|x  could  be  done  but  decree  a  partition  by 
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licitntian.     Ibid.  art.  1339.     A  sale  was  ax^cordin^lv  ord^r^d,  ajid  froiti 

that  j  lid  lament  the  appeal  is  taken. 

It  ifi  manifest  that  an  inventory,  the  sole  iti^uj  of  wliich  woqUI  be 
thin  tract  of  land,  could  have  served  no  pwrpowc  whatever.  It  cciiild 
not  have  ;;iiided  the  experts  or  infonned  the  ruiiil  nu  tlie  soititil  ques- 
tion of  Hie  divisibility  or  indivisibility  of  the  land.  An  apiH-niKcment 
will  be  needful  now  since  none  has  been  made  witlnii  a  year,  and  for 
tliiit  the  Tilde  provides.*    Tbid,  arts.  1325-6. 

Judgment  affirmed. 


No.  9122. 
John  W.  Johnston  vs.  Edwarh  J.  Barrktt- 

Wbi'U  pL<if!toi>ji  mutually  enf^age  in  band3iug  opprobrious  eplUietn,  in  acttmi  of  iilaoder  for 
wnrtln  tburt  attere«l  will  not  be  encouraged. 

In  a  rtuLt  iu  ilumages  for  trespass,  and  aaaault  and  battery,  in  whirb  tbt^  jary  clenrly  fail  to 
rctnder  n  [iToper  verdict,  the  appellate  court  reviewing  tlic  facta  will  ?*t  tlio  verdiut  aaiile 
and  rondL^r  such  judgment  as  the  nature  of  the  case  aiid  jnstlco  nmj  demund. 

APPEAL  from   the   Twelfth  District  Ccmrt,   Parish    nf    Rapidem. 
B tankman f  J. 


B,  P,  Hunter  and  «7.  C,  Wickliffe  for  FlaintiflT  and  Appellant. 
Wldte  (£■  Thornton  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

BER>f  tmisz,  C.  J.  This  controversy  involves  two  actions  in  damagefi. 
The  firsts  by  the  plaintiff,  for  trespass  on  his  property  *  asfihiilt  jvnd  bat- 
tery on  biR  person,  and  insult  to  liis  reputation  ami  feeUnga*  The 
Hecoud,  by  the  defendant,  for  the  use  of  faljie  and  slandoitms  words 
spoken  publicly  to  his  great  mortification  by  plaintiff* 

The  jury,  nine  members  agreeing,  returned  a  Verdict  rejecting  plain- 
tiff's demand  and  allowing  two  hundred  dollai^^  ti>  the  defendant  on  hia 
recoTjventional  demand. 

More  than  twenty  witnesses  were  heard  for  the  pui^pose  of  the  suit* 
The  testimony  is,  as  usually,  conflicting,  as  it  includes  that  of  the  lit- 
igants, and  the  case  is  one  in  which  great  acrimony  and  violent  ill 
feelings  between  the  parties  are  displayed. 

It  is  not  our  purpose  to  analyze  the  evidence  and  to  show  in  what 
respects  it  accords  or  disagrees.  We  deem  it  aiiMcieut  to  state  the 
facta  we  find  to  be  satisfactorily  established. 
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It  appears  that  on  tha  I7tb  day  of  Derember,  1882,  the  plaintiff  was 
in  tUo  jHts,sf!ssitni  of  ft  M'ngon  loaded  ^'ith  cotton  in  the  seed,  drawn  by 
oien  and  ia  chiu^ge  of  hia  driver.  The;  wagon  was  at  the  time  at  a 
plart^  known  as  tlio  Juneau  place  uod  was  about  to  be  hauled  to  a  gin 
^  #hon  dlstaiK^t^  off,  there  to  he  ginned. 

The  defendant  hiid  chiiiii  to  a  lien  on  the  cotton  seed  for  the  pay- 
ment of  a  paltry  sum  said  to  be  due  Lun  by  the  party  from  whom  he 
thought  plaiutift'  hiiit  procai-ed  the  cotton. 

The  plain tift'  wart  fiitting  on  his  mule  on  the  road,  near  the  wagon, 
imd  tlie  defendant  J  in  the  com  pan  j  of  two  men,  was  in  a  mule  wagon, 
an  the  juinie  n*ad  and  at  a  sliort  digtanet)  also. 

Wordft  pjiKstd  hetween  pliiiutill  and  defendant  touching  their  respec- 
tlTe  title  to  the  eottotty  during  which  hoth  used  language  highly  oifen- 
aive,  Detendautj  who  wixa  tiriued  with  n  cocked  gun  and  with  a  pistol, 
UMaulted  plaintiff,  a  man  over  nevent^v  years  old,  punching  or  pushing 
him  with  tlie  gun,  getting  into  the  wagon,  taking  cottop  from  it,  finally 
palling  plaintiff  by  bis  imntfi  and  strikitig  him  in  the  face,  defying  and 
flamning  the  law,  to  which  plaintiff  hud  said  he  would  appeal  tor 
redress. 

It  appears,  on  the  on*^  hand,  that  during  the  course  of  the  difficulty 
the  plaintiff  called  the  detendaat  various  hard  names,  such  as  would 
natundly  wound  hif*  feelings  and  nicirtlfy  him;  while  on  the  other  hand 
It  if*  ithown  that  defen^atit  lacked  lio  liberality  in  applying  to  plaintiff 
aakind  epithets. 

The  parties  finally  separated  on  ternitt  anything  but  friendly. 

It  ii  manifetst  tliat,  whatever  the  pretensions  of  the  defendant  were  to 
the  cotton  fleed,  he  had  no  authority  to  iissume  to  take  violent  posses- 
sion of  it,  and  to  a^^fiail  and  treat  plaiulifi  in  the  wanton  manner  which 
lias  fharaeterixed  his  acta;  and  that  plaintiff,  whose  life  was  put  in 
jeopardy,  wUogejU'operty  was  iinpeiileil,  whose  body  was  struck,  whose 
feelings  were  Injured,  has  an  undoubted  right  to  appeal  to  the  court 
for  redi'esd  and  is  entitled  to  vindicatiou  and-  indemnity. 

In  a  cose  much  sinnlar  to  the  present,  om*  immediate  predecessors 
f«>k  occasion  to  say^  and  we  repeat  with  them : 

"Such  lawlessness  must  be  repressed,  must  be  put  down  by  the 
strong  hand  of  the  law,  and  wrong- doers  must  be  taught  that  the  way 
(f  the  transgreasor  is  hard.  It  is  only  when  the  laws  are  enforced  and 
ibeyi&d,  when  rights  are  observed  and  respected,  and  when  the  citizen 
cao  feel  that  he  is  secure  in  his  person  and  property  so  long  aa  he  does 
uo  vrwug  tii  olljert>,  that  then*  can  lie  peace,  good  order  and  prosperity 
■n  the  land/*  Cooper  vft.  f'appel,  2U  A.  213. 
31 


Digitized  by  VjOOQIC 


322  SUPREME  COURT  OF  LOUISIANA. 


MannscU  ta.  TVillctt 


As  to  the  recoil  volitional  demand  on  wLioh  the  jury^  liy  a  mii,]ority, 
found  for  plaintiff  therein  for  $200,  it  appeal  w  tlirit  no  jimenduient  of 
the  judgment  is  asked  in  this  Court  and  that  th*^  viTiliet  is  ti  ja«t  t-anse 
of  complaint. 

It  can  well  be  conceived  that  under  the  tnrcuTii^faiH'i's  of  thr  ca«e^  in 
a  moment  of  fear  and  in  the  heat  of  passion^  the  plaiiitiflFi  who  sa^v  him- 
self about  to  be  deprived  by  violence  and  force  of  the  piJi^^i^s^iou  of  i-ot- 
ton  which  he  had  good  reason  to  consider  \\a  IiIkj  mny  fiiive  for^oit^n 
himself  in  the  way  in  which  it  is  claimed  he  did,  hy  ealling  hijj^  aggit^8i*or 
and  spoliator  the  hard  names  used  on  the  oceasion. 

Whatever  the  names  be  by  which  the  deft'udijiit  wag  called,  thert?  is 
nothing  to  show  that  they  have  affected  hiis  ritautling  and  repiUution- 
which  are  well  established  in  the  section  of  tlje  riiinitr>  in  \\iiich  h** 
resides. 

Besides,  the  principle  of  law  applicable  to  a  tasf  like  tiir  preMJit  vm- 
is,  that  where  persons  mutually  engage  in  btiudyiug  oi»]>i'ol>rioiis  epi- 
thets, an  action  of  slander  is  not  to  be  fa^'or(^cl  for  words  thus  uttered. 
13  Pick.  510;  2  Camp.  72;  The  Bigney  case,  m  X.m. 

It  is,  therefore,  ordered  and  decreed  that  the  jutlgmcnt  apyn'aled  from 
be  reversed  and  the  verdict  whereon  rendered  be  quashed  aud  set  asiile. 
And  it  is  now  ordered  and  adjudged  that  the  plaintiff,  John  A.  John- 
son, do  have  and  recover  of  the  defendant^  Ed.  J.  Banett,  tlie  r^mn  nf 
five  hundred  dollars  and  that  the  reconventioiml  lieujand  of  the  latter 
against  the  fonner  be  rejected,  with  costs  m  both  courts. 


No.  8746. 
I  36  322/  Edw^aud  S.  Maunsell  VS.  Hexiiv  Wtllett. 

P09^    5481 

'  A  party  seekiug  to  recover  under  an  alleged  partnerfibixt,  rtpjniuat  bin  iLllii^»t  partner,  mnn 

prove  the  existence  of  the  partnership  with  lepal  cnrtfiinly. 
In  this  case,  in  which  plaintiff  claims  that  he  was  a  p.^rtn(^r  with  the  defoiodant  in  thi^  cod 
Btriiction  of  certain  wharves  and  in  a  wharfage  biiHiii«'SA  curried  tliiriMiii,  I hf^  t^vident^ 
shows  that  the  wharves  had  been  constructed  iindf^r  n  i'<id tract  m%(\t^  bv  ilefrndant  id 
his  individnal  name,  with  funds  realized  by  roeanH  of  hi^  iudirhliial  note;  nnrt  that  t^B 
plaintiff  was  his  solicitor  and  collector  on  a  coinpeiiKiuttfm  cimttliitlDg  uf  titif;  fnnrth  of  the 
gross  receipts  of  the  wharfage' business.  Hence,  tbtuo  wa^  na  pirtuut^hip  and  plaintiff 
has  no  ownemhip  in  the  wharves. 

APPEAL  from  the  Civil  District  Court  for  the   Parish  of  Orleans. 
BightoVf  J. 

T.  M,  Gill  and  Breaux  <&  Hall  for  Plaintiff  aiid  Appellant. 
J,  H.  Ferguson  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  bv 

PocHiS,  J.  This  is  an  action  for  the  dissoluh'ou  and  settlement  of  an 
alleged  partnership  between  plaintiff  and  flet'endant  in  the  wharfa^j^* 
business  and  in  a  land  trading  speculation. 
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Pl^HDtiff  charges  that  on  or  about  the  Ist  of  August^  1880,  he  formed 
a  co-part aership  with  defeudant  for  the  pui'pose  of  building  wharves 
and  of  engjigiug  in  the  wharfage  business  at  a  point  opposite  to  the 
city  ^f  New  Orleans,  on  lands  owned  by  Peter  Marcy,  who  charged 
them  no  rent  for  the  use  of  his  lauds.  That  the  gross  receipts  from 
gaid  business  was  to  be  divided  as  follows :  one-half  to  be  applied  to 
the  payment  of  the  cost  of  the  wharves  and  of  other  incidental  ex- 
penses, and  the  balance  to  be  equally  divided  between  the  alleged 
partners;  and  that  the  partnership  continued  in  operation  until  Feb- 
rnary,  1882,  when  the  lands  on  which  the  wharves' liad  been  built  ware 
sold  by  the  owner  thereof. 

Ho  further  charges  that  the  negotiatioi!  for  the  sale  of  said  lands  had 
been  entrusted  to  the  defendant  and  himself  by  the  said  Peter  Marcy, 
who  had  given  them  the  refusal  of  the  same  for  $90,000,  with  the  un- 
derstanding that  any  amount  in  excess  of  said  sum  which  they  might 
realize  on  the  sale  of  the  property  would  accnie  to  them  in  equal  shares ; 
that  said  lauds  having  been  subsequently  sold  for  $100,000,  the  defend- 
ant received  $10,000  on  said  sale  from  Marcy,  thus  entitling  plaintiff  to 
one-half  of  said  profits  thus  realized.  Hence,  he  sues  for  the  sum  of 
15000  on  said  transaction  and  for  other  sums  which  may  bo  due  him  on 
account  of  partnership  income. 

The  answer  is  a  general  denial.  The  judgment  of  the  district  court 
is  in  favor  of  defeudant  and  i)laintiff  appeals. 

The  issue  presented  in  the  case  calls  for  the  solution  of  the  following 
two  questions : 

1.  Was  there  a  partnership  between  the  parties  as  owners  of  the 
wharves  built  in  1880  on  Peter  Marcy's  lands  opposite  to  this  city,  and 
in  the  wharfage  business  carried  thereon? 

2.  Was  the  sale  of  the  lands  on  which  those  wharves  had  been  erect- 
ed jnade  under  the  negotiations  flowing  from  the  refusal  of  the  same 
for  $90,000  given  to  plaintiff  and  defendant  by  Peter  Marcy  in  Novem- 
ber, 1881? 

Under  our  examination  of  the  record  both  questions  must  be  answered 
in  the  negative,  and  hence  we  conclude  that  the  judgment  of  the  lower 
court  is  correct'  and  that  it  must  be  affirmed. 

Plaintiff ^8  theory  is  that  ho  was  taken  as  a  paitner  by  the  defendant 
the  construction  of  these  whaives  and  in  the  wharfage  business,  un- 
it conditions  by  which  the  contract  for  building  the  same  was  made 
id  executed  by  the  defendant  in  his  individual  name,  that  the  funds 
ised  for  the  payment  of  such  contract  were  realized  on  a  note  exe- 
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cuted  by  th«  defendant  alone  and  renewed  four  tiniea,  luul  tlmt  bj mn^ 
tributing  his  labor  alone  he,  plaintiff,  became  a  full  [iartnpr  Iji  tli*?  hnr^^ 
iness  and  owner  of  one-half  of  the  wharves. 

The  maiti  support  of  his  theory  is  his  own  testiniouy,  i-on-obo^teil 
by  the  circumstance  that  on  two  diflferent  occasions  \u'  intrtKlut^eil  tiie 
defendant  to  third  parties  as*' his  partner,"  and  that  the;  hut^rdift 
not  object  or  correct  him.  To  resist  his  theory  tht^  r&cortl  showj*  the 
swora  denial  of  the  defendant,  corroborated  by  nuTuoriiu?i  (^ircumtitaiH'e* 
and  by  all  the  equities  of  the  case,  all  of  which  point  to  the  coi  rectntsi^ 
of  the  defendant's  theory,  which  is  as  follows:  j 

That  the  wharves  were  built  exclusively  by  hhns(^lf  on  the  land*  4 
his  father-in-law,  Peter  Marcjr,  with  whom  he  had  exjifcted  to  operaw 
in  the  wharfage  business  in  the  early  future  on  t^  larger  scale,  after  i 
successful  experiment;  that  the  funds  needed  for  the  constnietioD  of 
the  wharves  were  raised  on  his  own  note,  with  the  endorsement  of  hii; 
father-in-law,  with  which  the  note  (for  four  months)  was  renewed  four' 
times ;  that  being  unable  on  account  of  his  occupation  as  a  farmer  to' 
give  the  time  and  the  attention  required  by  the  nature  of  the  business, 
he  had  employed  the  plaintiff,  who  was  married  to  a  niece  of  hit^  wife, 
to  attend  to  the  business  as  a  general  solicitor  and  as  collector,  on  t 
compensation  to  consist  of  one-fourth  of  the  gross  receipts  of  th* 
wharfage  business,  with  the  additional  right  of  disposing  of  n  Var-r** 
portion  of  the  ballast  taken  from  the  vessels  mooring  at  liiii  wlmrfi 
which  was  allowed  him  as  a  perquisite. 

That  theory  is  supported  not  only  by  the  defendant's  testiTnutiy  but 
by  numerous  indisputable  facts  shown  by  the  record,  of  which  we  btiur 
merate  the  following :  | 

From  the  books  of  the  concern,  kept  by  the  plaintiff  hims<;^!f,  it  ap^ 
pears  that  one-fourth  of  the  wharfage  received  from  each  paiticnlai 
vessel  was  allowed  him  and  the  balance  to  the  defendant,  and  that  tS 
the  receipts  have  been  accounted  for.  The  billheads  and  the  biiiiinesii 
cards  of  the  concern  show  that  the  business  was  exclusively  the  df  t>ii»M 
ant's  and  that  plaintiff's  name  was  printed  in  red  ink  across  the  buslj 
ness  cards,  as  is  the  custom  with  clerks  and  other  agents  of  coiutiiprtyj 
houses.  In  a  letter  written  by  plaintiff  from  Bay  St.  Louis  t^  th*-  d^ 
fendant  in  August,  1881,  he  requests  the  defendant  to  send  huu  ^*$lfl 
of  my  commission  on  wharfage  of  bark  Buteshire."  The  atteiupt  in  W 
testimoiiy  to  explain  this  expression  by  saying  that  he  might  a&  ^^tfl 
have  said,  as  he  had  the  right  to  say,  "my  propoiiion,"  is  a^  vri  ^k  i| 
it  is  disingenuous  and  cannot  have  the  effect  of  subverting  the  pl:itl 
meaning  of  w^ord3  written  at  a  tim^  not  suspicious.  i 
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From  his  own  testimony  it  appeai-s  that  he  had  no  experience  in  the 
whar&ge  business;  that  he  had  no  means  and  no  property;  Jhat  there 
irere  judgments  against  him  resulting  from  the  recent  failure  of  a  com- 
mercial house  of  which  he  had  been  a  partner,  and  that  although  he 
kept  the  books  of  the  concern  he  does  not  know  what  was  the  cost  of 
the  construction  of  the  wharves. 

But,  on  addition  to  the  foregoing  facts  and  of  others  not  herein  enu- 
merated, we  find  circumstances  whiqh  absolutely  dispel  plaintiff's 
whole  theory  of  a  partnership  in  this  business. 

We  cannot  conceive  of  a  rational  being  who  would  form  a  partner- 
ship under  such  conditions  as  are  herein  advahced  by  plaintiff.  His 
pretension  would  tax  our  minds  to  believe  that  the  defendant,  who  had 
secured  the  use  of  the  grounds,  who  had  made  and  signed  a  contract 
for  the  construction  of  the  wharves,  had  executed  his  individual  note 
for  the  purpose  of  raising  the  necessary  funds,  had  then  taken  the 
plaintiff,  situated  as  hereinabove  shown,  in  full  partnership,  with  the 
riglit  of  receiving  as  his  share  of  the  business  one-fourth  of  the  gross 
receipts  before  meeting  the  payment  of  the  debts  of  the  concern,  and 
had  vested  him  with  the  ownership  of  one-half  of  the  wharves  before 
i  payment  of  tlie  construction  of  the  same.  Such  a  proposition  cannot 
receive  judicial  sanction,  even  if  not  met  by  negative  testimony. 

On  the  second  branch  of  the  case,  the  record  shows  that  the  refusal 
of  the  lands  for  the  price  of  $90,000  was  given  .by  Mr.  Marcy  to  the 
plaintiff  and  the  defendant  jointly,  on  the  11th  of  November,  1881,  pro- 
vided the  sale  be  effected  within  thirty  days. 

They  then  employed  R.  S.  Howard,  an  influential  merchant  in  this 

city,  to  negotiate  a  sale  for  them  at  an  advanced  price,  so  as  to  secure 

the  difference  as  their  joint  profit.     At  the  end  of  the  time,  and  of  an 

.  extension  of  three  days,  Howard  having  failed  to  secure  a  satisfactory 

jesnlt,  informed  Mr.  Marcy  of  the  failure  of  his  negotiation  and  for- 

I  mally  abandoned  the  agency,  returning  to  Marcy  his  written  agreement. 

At  this  juncture  Willett,  the  defendant,  who  had  studied  and  closely 

fiillowed  up  the  situation  of  affairs,  brought  a  Mr.  Duggan  to  Mr.  Marcy 

>od  obtained  from  the  latter  a  written  agreement  to  sell  the  lands  to 

WiDtitt  for  $100,000,  with  the  authority  to  use  Duggan  as  his  agent  in 

iw;  negotiation  for  a  sale,  the  whole  to  be  completed  within  two  days. 

Within  the  delay  a  satisfactory  sale  was  effected  through  the  efforts  of 

Dwggan,  whereupon  Willett  received  $10,000  from  Mr.  Marcy  as  his 

•miijit-nMirion  or  profit  in  the  transaction. 

Tb  !  mere  recital  of  these  facts  is  conclusive  against  plaintiff's  posi- 
tion   -1  this  branch  of  the  case.     The  record  shows  to  our  entire  satis- 
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f*wtioQ  til  at  the  delay  grauted  to  Maunsell  and  Willett  an  tho  refusal 
given  to  tlieni  by  Mr.  Marcy  had  expired,  that  all  nogotiatious  there- 
undf^r  had  terminated  and  that  the  connecthm  of  Mann  sell  witli  the 
matter  of  the  sale  had  been  completely  severed  w]i<^n  thr  contract 
niuler  whicli  the  lands  were  sold  was  entered  into  with  Willctt,  with 
DujCfgan  an  liis  broker  or  agent.  As  was  cleiirly  and  trnthfnlly  stjit-cd 
by  Mr.  Mnn^y  in  his  testimony,  the  latter  **  wjis  u  new  tninssaction  alto- 
getiier,  and  Manusell  was  not  known  in  that  trim»in:'iou  at  all." 

lieuce,  lie  has  no  claim  to  the  profits  realized  by  \¥illefct. 

Judgment  affirmed. 

Rehearing  refnsed. 


No.  9125. 

T.  8.  BUFFINGTON,  EXECUTOR,  VS.  J,  D.  BLOriK  ET  AL, 

Whou  dcfeiiilflni  has  assumed  payment  of  a  prior  mort;^*?*'  ^*^t  £1000  Ah<\  intcro^t  from  clat«i 

tU«  fnet  tbnt  tMjmo  iuterost  was  ali-eacly  duo  at  tbe  date  of  iLin  {iwiatiipUoii>  doen  uattujiko 

tlm  Aait  oil  niild  debt  nppealablo. 
Tho  uccJOpd  ihtun^st  did  not  thereby  decomo  principal,  but  romaJawl  IntPi^sf.  ntid  tbo  rlobt 

Hg{;d  for  dof'ri  not  amount  to  $1000.  otclnsivo  of  intorcat,  wlilcU  U  oiu(?ntuU  for  our  Jartm 

diction. 

FPEAL  from  the  Seventeenth  District  Conrt,  ParLih  of  East  Baton 
Rongt^     Shci'huniy  J. 


A 


Ij,  J>.  Beale  for  Plaintiff  and  Appellee. 

J.  W,  Bnrijcas,  Robertson  d?  Bussell  and  Ikos.  B.  Dupree  for  Defend- 
ant and  Appellant. 


The  ojjiiiioa  of  the  Court  was  delivered  by 

Fenner,  J.     We  have  no  jurisdiction  of  tljis  appeal. 

The  fiiiit  is  upon  a  note  for  one  thousand  tlolhirs  with  interest  from 
niiiturity,  secured  by  mortgage  upon  property  of  ^\ljieli  detVudanta 
ent>sequent!y  became  purchasers,  assuming,  as  j>art  i>f  the  pi-ice,  pay- 
ment of  tbiis  prior  mortgage.  The  fact  that,  at  the  date  of  their  aaid 
iiHSumptlou,  interest  had  already  accrued  upon  the  note^  does  not  nf- 
fe*'t  the  cnae.  The  accrued  interest  did  n<^t  tlicrcby  become  part  of 
the  principn],  but  is  still  interest.  The  debt  iiasnmed  and  sued  for  u 
out  thousand  dollars  with  interest  from  maturity*  It  does  not  exceed 
one  thousand  doUai's,  exclusive  of  interest. 

L«^t  tbe  appeal  be  dismissed. 


Digitized  by  VjOOQIC 


NEW  ORLEANS,   MARCH,  1884.  327 

Coloxnb  &  Gondolfo  vs.  McQoaid. 


No.  9150. 
CoLOMB  &  Gondolfo  vs.  John  McQuaid. 

An  tppeal  mast  be  diBiniHsed  when  the  traDBcript  contains  no  pleadin^^s,  and  preeenta  no 
question  of  law  or  fact  for  decision . 

dnless  the  amount  in  dispnto  somowhero  appears  in  the  transcript,  dismissal  ensaes  for  want 
of  jarisdJction;  bnt  if  jurisdiction  is  apparent  and  the  transcript  is  barren  of  any  issne 
of  law  or  fact,  there  is  nothing  to  decide,  and  dismissal  equally  follows : 

APPEAL  from  tlie  Seventeenth  District  Court,  Parish   of   East 
Baton  Rouge.     Sherbum,  J. 


0.  0.  Bird  and  A,  K.  Gross  for  Plaintiffs  and  Appellees. 
Knox  (£'  Lacock  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Tliis  is  a  singular  transcript.  The  first  entry  in  it  is 
an  order  of  the  district  court,  reciting  that  whereas  the  order  for  a  sus- 
pensive appeal  in  this  cause  applies  only  to  the  reconventional  demand, 
and  the  judgment  of  the  circuit  court  upon  the  principal  demand  is 
executory,  the  clerk  is  therefore  ordered  to  issue  execution  upon  the 
judgment  for  that  demand. 

Then  follows  an  appeal  from  that  order — the  petition  of  appeal,  the 
order  for  it,  the  citations  and  service,  and  bond  completing  the  tran- 
script. 

What  the  judgment  was — it*  amount  etc.  no  where  appears,  and  the 
appellant,  although  he  has  taken  the'pains  to  file  his  transcript,  has 
apparently  deemed  it  unworthy  of  further  attention. 

We  must  sustain  the  motion  to  dismiss. 

Tliere  is  nothing  to  shew  that  we  have  jurisdiction,  and  if  we  had 
jurisdiction,  there  is  nothing  for  us  to  pass  on.  There  is  no  question 
of  law  or  fact  mooted.  There  are  no  pleadings — a  simple  order  that 
an  execution  issue  upon  an  unnamed  and  undescribed  judgment,  and 
an  appeal  from  it — only  that  and  nothing  more. 

The  api)eal  is  dismissed. 
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Laj'cock  V8.  City. 


No.  9127. 
S.  Gr,  Latcock  vs.  CiTr  of  Baton  Rouge. 

It  Seetloii  I4h  of  Act  44,  of  1878.  which  is  the  charter  of  the  City  of  Baton  Rouge,  was  incon* 
siHt«ut  with  the  Constitation  of  1679,  it  was  either  repealed  or  amcudod  ao  as  to  confonn 
with  It.    Tf  it  waa  not,  it  reads  as  the  organic  law  does. 

The  City  Council  of  Baton  Rouge  has  a  right  to  levj-  a  tax  not  exceeding  six  mils  for  the 
Stata  and  (en  mills  for  the  city,  under  the  very  terms  of  the  Constitution  (art  209). 

A    PPEAL  from   the  Seventeenth   District  Court,   Parish   of  East 
t\^    Baton  Rouge.     SUerhum,  J. 


Knox  d  Laycock  and  C,  D,  Favrot  for  Plaintiff  and  Appellant. 
0.  0.  Birdj  City  Attorney,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  injunction  proceeding  involving  the 
legality  or  constitutionality  of  a  municipal  tax. 

From  an  adverse  judgment  the  plaintiff  has  appealed. 

It  appeiirs  that  the  citj'^  of  Baton  Rouge,  in  December,  1881,  levied  a 
tax  of  ten  mills  on  the  dollar  of  the  valuation  of  property  within  its 
corporate  limits  and  that  on  plaintiff's  failing  to  pay  it,  his  real  estate 
was  seized  and  advertised  for  sale,  but  that  the  sale  was  judicially 
arrested. 

The  contention  is,  that  in  attempting  to  raise  that  percentage  the 
corporation  has  transgressed  its  powers.  In  support  of  that  position, 
section  14,  of  Act  44  of  1878,  which  is  tlie  city  charter,  is  invoked. 

It  ia  claimed  that  under  its  organic  law  the  city  can  collect  only 
^*  such  rate  of  taxation  not  exceeding  the  total  State  tax  on  every  dollar  . 
of  valuation,"  and  that  inasmuch  as  by  Article  209  of  tlie  Constitution 
now  in  force,  "the  State  tax  for  all  purposes  whatever  shall  not  exceed, 
in  any  ono  year,  six  mills  on  the  dollar  of  assessed  value,"  the  unavoid- 
able consequence  is  that  the  power  of  taxation  vested  by  the  charter  in 
the  corporation  is  restricted  to  a  like  rate. 

Ou  the  other  hand,  it  is  insisted  that  at  the  date  of  the  adoption  of 
the  chiirter,  1878,  the  State  tax  was  of  fourteen  mills  and  a  half,  and 
that  when  the  Legislature  gave  to  the  city  of  Baton  Rouge  the  charter 
nndev  which  the  plaintiff  seeks  refuge,  it  intended  to  limit  taxation  by 
it  to  that  percentage. 

Tt  is  fui'ther  ur^ed  that  this  legislation  was  continued  in  force  by  the 
Constitution,  at  least  so  as  to  authorize  municipal  taxati«>n  up  to  tei; 
milla  and  no  more;  and  that,  as  tlie  tax  claimed  is  not  in  excess  of  ^  i^ 
liinit,  it  ifi  legal  and  exigible.  , 


i 
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It  may,  perhaps,  hv  diflSeult  to  aacertiiin  what  the  intention  of  the 
Legiiilature  wits  wJien  it  j^ranted  the  charter  in  question  j  whether  tax- 
ation bj  tUo  city  of  Brtton  Koiigt;  win^  never  to  exceed  the  rate  of  taxa- 
tion for  that  year  (1678),  ni"  wliether  it  could  fluctuate  with  the  State 
tax  ib^lf,  froTU  yt^ar  to  year. 

Be  that  as  it  may,  tlie  inquh-y  ia  niinply  whether  the  section  invoked 
waft  eit!icr  inwiiJied  or  repealled  t 

The  litigant*  virtually  admit  that  it  could  be  either,  for  while  plain- 
tiff's i!onteution  is  that  it  was  altered  by  the  addition  of  the  proviso 
that  the  St-at©  tax  shall  never  exceed  six  mills,  the  defendant's  is  that 
it  was^  amended,  or  even  recalled,  so  ai  to  limit  city  taxation  to  ten 
mOls. 

It  18  needless  to  deteniiiue  api>cially  wb ether  the  section  was  amend- 
ed or  repealed,  for  it  is  enongli  that  it  was  a  piece  of  legislation  sus- 
C€?ptil>le  of  either  and  that  there  had  been  legislation  on  the  same 
subject- matter. 

The  Legislature  of  1878  did  not,  and  could  not,  contemplate  to  enact 
a  legijilatiou  which  could  not  be  revised. 

A  convention,  the  lUrect  representative  of  the  people,  clothed  with 
plenary  powers  to  legislate  on  all  subjects  properly  pertaining  to  a 
Constittition,  the  doiuinion  over  which  had  not  been  formally  abdica- 
ted in  favor  of  the  Generul  Govern  men t,  had  the  indisputable  right  to 
modify  or  revoke  the  charter  uf  Batou  Rouge  in  every  respect,  save 
that  of  impairing  the  obligation  of  contracts,  if  it  was  thought  advisa- 
ble to  do  so. 

One  of  the  main  objects  of  the  convention  was  to  relieve  the  people 
as  far  sis  pi-ueticable  from  the  oppressive  taxation  under  which  they 
had  groaned  during  the  previous  quarter  of  a  century,  and  to  eflEectu- 
ally  shield  fhem  from  the  abuse  of  tJie  power  in  the  future,  by  fettering 
both  the  State  and  her  functionaries*  To  that  end  it  was  that  Article 
200  was  formulated,  limiting  State  taxation  to  six  and  municipal  taxa- 
tion to  ten  niills  on  the  dollar  of  valued  property. 

Ncceessarily,  all  anterior  legislation,  general  or  special,  inconsistent 
with  the  Conwtitatioij,  wjis  abrogateil  at  the  appointed  time  after  its 
going  into  operation,  and  it  became  of  uo  effect.  Indeed,  Article  258 
wiaely  provides  for  such  cases. 

It,  therefore,  followhs  that,  if  section  14  of  the  charter  under  conside- 
ration antagonized  with  the  Constitution^  it  was  either  totally  repealed 
or  amended  so  a-s  to  coufonu  with  it;  the  more  so  as  the  language  used 
restrictive  of  the  power  of  taxation  by  the  State,  or  by  municipal  cor- 
porations, U  couched  in  negatit'e  tenna. 
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If  the  provision  of  the  Ber.tion  harmonized  with  the  Constitution,  then 
it  reads  witli  the  organic  hiw  in  tlie  sense  that  State  and  municipal  tax- 
ation are  limited,  the  former  to  ftix,  the  latter  to  teii  mills,  throughout 
the  State — the  cities  and  towns  within  her  teiTitory. 

When  the  charter  issued  there  existed  no  constitutional  restraint  on 
the  power  of  taxation.  The  check  was  put  upon  it  by  the  Constfi  utintj 
of  1879,  which  now  reigns  supreme  on  the  subject,  any  legislation  ikhU* 
rior  or  posterior  notwitlistanding. 

The  vairue,  indefinite  and  unsatisfactory  legislation  of  1878,  o]uii  lo 
mischievous  or  injurious  construction,  has  taken  fonn  and  subsiaur^j  J 
and  acquired  fixity  and  inflexibility,  by  the  adoption  of  that  provijiioQ  ^ 
of  the  Constitution  of  1879,  which  forbids  in  prohibitory' language  paro- 
chial and  municipal  taxation  from  exceeding  ten  mills  and  therefore  j 
authorizes  by  implication  such  taxation  to  that  limit.  | 

It  is,  therefore,  apparent  that  when  in  1881  the  city  council  of  Baton  ^ 
Rouge  levied  the  tax  complained  of,  it  exc  rcisad  a  power  with  which  j 
it  had  been  and  was  expressly  vested.     Wliether  it  has  done  so  judi- 
ciously or  not,  involves  the  issue  of  the  propriety  of  an  administmtive  { 
act,  with  which  this  Court  has  no  concern. 

Judgment  affirmed,  with  costs. 


No.  9098. 
A.  DeLambre  vs.  M.  J.  Williams. 

A  party  for  whom  coustractionn  consisting  of  improvements  and  appurtenances  have  bees 
made  under  contract,  who  has  accepted  tho  work,  has  expressed  his  satisfaclion  there- 
with, and  settled  therefor  without  objection  or  complaint,  is  estopped  for  claiming  das- 
ages  for  alleged  violations  of  said  contract. 

Under  a  contract  for  general  work,  in  which  the  owner  makes  a  direct  conu-act  with  a  cir- 
pentor  and  engineer  for  these  respective  specialties,  the  general  contractor  canaot  b« 
held  responsible  in  damages  for  tho  alleged  shortcomings  ot  either 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.     Sherhurn,  J. 


A.  K.  Cross  for  Plaintiff  and  Appellant. 
Knox  &  Laycock  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pocn6.  J.  This  suit  is  for  the  recovery  of  damages  for  alleged  vio- 
lations of  a  contract,  and  for  certain  amounts  alleged  to  have  been 
overpaid  by  plaintiff  on  said  contract. 
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DeLambro  vs.  Willlama. 


In  January,  1832,  the  defendant  contracted  to  construct  a  steam- 
traiu  and  other  sugar-house  apparatus  on  plaintiff's  plantation  at  a 
stipulated  price,  evidenced  by  a  written  contract.  v 

In  addition  thereto  lie  sold  to  plaintiff,  for  use  in  the  sugar- house, 
other  machinery,  all  of  which  had  been  delivered  and  erected  by  the 
middle  of  October  of  that  year,  and  for  all  of  which  plaintiff  settled 
by  drafts  on  time  and  by  notes  of  hand. 

He  used  the  machinery  and  the  apparatus  for  the  purpose  of  taking 
off  Ills  crop  of  that  year,  which  amounted  to  about  100  hogsheads  of 
sagur  and  coiTesponding  molasses. 

On  the  score  of  damages,  his  complaint  is  that  the  defendant  violated 
his  contract  in  using  inferior  material,  principally  in  the  matter  of 
connecting,  charging,  and  discharging  pipes,  adapted  to"the  clarifiers 
and  evaporators,  forming  part  of  the  steam-train,  in  consequence  of 
which  he  lost  sugar  by  leakage  of  juice  and  syrup.  He  next  charges 
defect  in  the  steam  generating  apparatus,  in  consequence  of  which 
he  lost  time  and  fuel,  and  he  finally  charges,  that  owing  to  hnskillful 
turning  and  defective  setting  of  the  rollers  of  his  mill,  the  cane  was 
not  sufficiently  mashed,  in  consequence  of  which  ho  lost  a  great  quan- 
tity of  sachariue  matter. 

Ho  fixes  all  such  damages  at  the  aggi-egate  sum  of  two  thousand 
dollars. 

The  defendant  admits  the  contract,  but  disclaims  any  responsibility 
for  alleged  deficiencies  in  the  engineer's  work,  and  in  the  carpenter's 
work,  on  the  ground  that  plaintiff  had  made  a  separate  and  distinet 
contract  with  same,  for  work  not  necessarily  connected  with  the  steam- 
train.    He  also  pleaded  the  general  denial  and  estoppel. 

Plaintiff  has  taken  this  appeal  £rom  a  judgment  rejecting  his  entire 
claim. 

Our  examination  of  the  record  has  brought  us  to  tlie  conclusion  that 
defendant  is  not  responsible  for  alleged  defects  in  the  engineer's  and 
in  the  carpenter's  works.  The  stipulation  fixing  the  value  of  those 
two  elements  in  the  construction,  is  contained,  it  is  true,  in  the  written 
contract,  but  from  the  tenor  of  the  stipulation  itself,  and  from  other 
evidence,  it  appears  clearly  to  our  minds  that  they  formed  no  part  of 
^  'fendant's  contract,  and  that  these  two  details  were  thus  inserted  at 
I  lintiff's  request,  and  for  the  purpose  of  showing  by  one  paper,  to  his 
I  srchants,  the  entire  costs  of  the  whole  enterprise.  Hence  we  con- 
c  ide  that,  although  the  defendant  had  the  general  supervision  of  the 
1  lole  coDstraction,  including  the  work  of  the  engineer  and  of  the 
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cR^p(^uteT,  he  cannot  hf»  held  rt^spoiisiblr  for  deficiencies  in  their  labor  <7r 
acts^  not  moi't!  tiriui  lic^  could  Iimvi*  hoeu  .held  respondld*^  to  eitber  for 
hie  etipuliitt^d  i;ompi^nj4ation  iiiuUir  the  ^'ontnict, 

Thtjfie  views  eli  ruin  ate  frotu  the  cause  the  discudaioii  of  all  damnge* 
alleged  to  have  hefu  etuised  hy  tlie  defeets  in  \vor>deij  tToujThfi,  Id  tlie 
caiiti  and  bagasse  tumier,  in  the  rollerft  and  in  the  steam  generating 
apparatus* 

In  au£?twer  to  the  alleged  defect*  in  the  steam-train  proper,  the  de- 
fendant urgea  that  after  using  tlie  same  and  manufacturing  therewith 
Bome  hundred  hogshcjwls  of  sugar,  after  expressing  himself  as  satisfied 
with  tlie  job,  and  after  settling  in  full  for  the  price  thereof,  plaintiff  is 
estojjped  (mm  rbiimiug  damages  for  alleged  violations  of  the  contract 
which  he  bad  Ii&retofore  treated  as  satisfactorily  executed.  We  find  in 
the  record  full  proof,  iu  the  shape  of  verbal  statements  by  plaintiff, 
of  letters  and  other  evidence,  documentary  and  otherwise,  in  support 
of  that  ptea. 

The  record  shows  to  our  entire  satisfaction  that  all  the  charges  which 
were  made  in  the  work,  all  defects  in  the  job  had  been  fully  consid- 
ered by  plaintiff,  and  satisfactorily  accounted  for  and  explained  in  his 
i  \\  '       mind,  and  that  he  Iiiid  knowingly  and  unequivocally  accepted  the  work 

and  had  settled  for  the  same  advisedly,  and  without  any  error  or  con- 
cealment on  the  part  of  the  defendant.  Hence  his  lips  must  be  sealed 
ft-am  the  utterance  of  any  complaint. 

His  couiisel  relies  on  the  decision  in  the  case  of  Levy  vs.  Schwartz 
&.Bro.,  34  A.  211,  which  he  holds  as  precisely  similar  in  its  facts  with 
the  present  case. 

But  in  that  assertion  he  is  mistaken.  In  that  case  the  construction 
was  not  accepted  and  used  without  objection,  and  th^  plaintiff  was  not 
shown,  as  in  this  case,  to  have  expressed  his  satisfaction  with  the  work. 
We  adhere  to  the  principle  therein  announced,  that  payment  of  the 
price  will  not  by  itftelf  be  conclusive  proof  of  a  waiver  of  damages. 
But  we  do  hold  hei  e,  as  we  did  there,  that  such  a  settlement  must  be 
considered  as  one  of  tlje  links  in  the  chain  of  evidence  which  demon- 
Btratea  that  by  Ids  acts  in  the  premises,  this  plaintiff  has  effectually 
waived  all  claims  to  damages. 

On  the  score  of  errors  in  his  settlement,  plaintiff  charges  that  ^'i- 
fendant  interpolated  in  one  of  his  drafts  a  stipulation  for  interest  fn  n 
demand,  and  he  claims  the  return  of  interests  thus  unlawfully  coUectc  i. 
But  the  record  shows  that  he  was  informed  of  the  addition  made  to  1  is 
draft,  and  that  he  approved  of  the  same.     He  charges  error  in  a  del  it 
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of  fifteen  dollars  wbitb  should  bave  bet?n  set  to  his  credit  on  the  ac- 
ooiiiit-  But  it  appears  tluit  lu^  wtis  allowed  ciedii:  for  thirty  dollars  on 
a  note  of  liift  lield  hy  defendant.  Me  complains  tliat  he  was  charged 
tweot^v -eight  dollars  nud  twenty- four  ei'iit!^  for  :i  strike-tank  which 
ftjnired  in  the  contract  of  the  vnlue  of  t'lgliteeo  dollars.  But  the  record 
sliotvt^  that  at  his  own  request^  the  tnnk  funii^ihed  was  larger  in  di- 
me i.^iousi,  nod  J  therefore,  more  costly.  He  charges  several  other 
uiinoT  errors,  but  his  complMiiit  is  met  by  siitisfactory  explanations  and 
by  full  piTJof  (*f  the  correctness  of  each  item  alleged  to  be  erroneous. 

Wp  hiive  fulled  to  tind  any  eiTor,  to  bis  prejudice,  either  in  his  set- 
tleTiieul  u'Uh  the  defcudant  or  in  the  conclusious  of  the  district  jndge. 

Judgment  afHrmed. 


No.  897(h 
Louis  JoitNgo5  vs*  Behnhard  Meykr. 

An  jictloD  fui  il:iruri;L;firi  tni  thn  wrongful  b^iunni^Q  of  u  wrUwf  proTirtional  seizure,  not  being 
bn^e^l  on  uiiy  bond,  i^  for  n  ijuajd  otfuunf]  a  ml  priMtrnbt?*!  by  one  year. 

Ati  Actism  of  (;tectnkcnt  by  a  luuiUurd  iij^nin^t  a  tonnnt.  unacconipnnicil  by  any  interference 
with  ppTiKin  orpiniJiirty.  formm  no  grDnutl  of  nluim  Tor  duTUD^es,  without  clear  proof  of 
ntiilice  mill  want  of  piubdble  pJittjto. 

The  lundlmtl'tt  rigbt  of  rt^^uutrj  ioths  tbi<  leased  premiipfl,  Hftur  the  (expiration  of  the  lease,  is 
ftbf^liite;  and  wbC'TO  tht!  pernon  [eft  in  f>by«I(?nl  poAaesHiou  by  the  tenant  voluntarily 
aom^udi^n^  thei  kcyii  and  (joBntiBHiu'ii  to  the  JnndLord,  eved  against  the  tenant^s  will,  the 
iundlonl'e  pfuceablt^  t-iutty  vtnLiiU-k  no  sight  of  tbt  tetiant  iiud  gives  the  latter  no  daim 
fur  datuage^. 

VPPEAL  from  the  Civil  Diiitrict  (Jouit  lor  the  Parish  of  Orleans. 
RUjhtiii^  J. 

P,  J.  Kramer  and  A.J.  Ker  Inr  Plain  tilt'  and  Appellee. 

L.  F,  Bouek^reaiij  A.  A.  Ker  ntid  J.  Lkivignmud  for  Defendant  and 
Apjfellant. 


The  opinion  of  the  Court  was  delivered  by 

Fkxn'Bh^  J.  Thi^  itt  an  action  tiaimdJng  in  damages  resulting  from 
three  alleged  cuuaes,  via: 

h  That  defend initi  hrtving  leased  certain  premises  to  plaintiff,  wrong- 
fully aued  him  for  rent  whicli  watt  not  due  und  caused  a  writ  of  provis- 
ional seizuiie  to  be  iissned^  under  which  hia  property  was  seized  and 
which  wairi  disRolved  by  the  court  ap  having  been  wrongfully  issued. 

TIlb  pixi visional  seizure  was  executed  on  the  Idth,  bonded  on  the  20th 
and  dissolved  on  tJie  24th  of  June,  1881.  The  present  suit  for  damages 
was  ftled  oa  September  i^,  1862. 

The  plea  of  prescription  of  one  yeur^  a^  to  this  tiause  of  action,  was 
uiunifefitly  well  taken. 
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Stite  VH.  Brook». 

2.  That  on  the  14tli  of  July,  1831,  duriug  tjie  pendency  of  the  lease, 
defendant  instituted  an  action  for  possession  of  the  premises,  which 
was  decided  again.%t  him. 

As  this  action  was  not  accompanied  by  any  process  interfering 
with  person  and  property  and  is  not  shown  tor  have  been  maliciously 
prosecuted,  it  furnishes  no  ground  for  an  action  of  damages. 

3.  That  on  the  2d  day  of  October,  1881,  defendant  took  possession  of 
the  property  which  had  been  leased,  during  the  absence  of  plaintiff 
from  the  city  and  without  his  consent. 

The  evidence  is  uncontradicted  that  the  lease  expired  on  the  30th  of 
September,  and  the  landlord's  right  of  re-entry  was  absolute  unless  he 
had  i)ermitted  the  tenant  to  remain  for  a  week  without  oi^position, 
which  he  had  not  done.     C.  C.  2689. 

Defendant  demanded  possession  on  the  1st  of  October,  when  plain- 
tiff's attorney,  who  was  present,  refused  to  penuit  him  to  take  it.  Sub- 
sequently, the  person  had  been  left  in  i)hysical  possession  of  the  house 
surrendered  the  keys  to  defendant  and  voluntarily  gave  him  possession. 
We  can  conceive  of  no  right  of  plaintiff  that  was  violated  thereby  and 
are  at  a  loss  to  discover  on  what  ground  damages  could  be  recovered 
for  such  entry. 

The  pendency  of  a  suit  for  possession,  instituted  long  prior  to  the 
expiration  of  the  lease,  could  have  no  influence  on  the  absolute  right 
of  the  landlord  to  re-enter  after  its  expirc^tion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  revei^sed  j  and  it  is  now  decreed 
that  plaintiff''^  demand  be  rejected  at  his  costs  in  both  court«. 


36    3341  No.  9126. 

^^^  ®^^^  The  State  op  Louisiana  vs.  William  Brooks. 

Tho  additional  jurors,  which  tho  Act  of  1877  empowers  tho  Judpc  to  havo  drawn,  are  a  port 
of  tho  rojs^nlar  panel,  and  their  names  should  bo  placed  in  tho  jury  box  along  with  tb<ne 
drawn  bofore  the  mouting  of  court,  and  are  to  bo  offered  for  acceptauco  or  rejection  ai 
chanco  maj*  determino. 

A  jar}'  law  with  its  complex  details  must  bo  so  construed  ns  cqnally  to  conserve  tho  interestB 
of  the  public  in  the  vindication  of  la«-  and  order,  and  to  guard  tho  right  of  individnals 
to  a  fair  and  impartial  trial. 

A    PPI;AL  from  the  Twelfth  District  Court,  Parish  of  Rapides. 

j1  JL    Blackmail,  J.  

J.  C.  Egauj  Attorney  General,  for  the  State,  Appellee. 

H.  cT.  Uertzog  and  B.  P.  Hunter  for  Defendant  ajid  Aj^pellant. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  prisoner  was  convicted  of  murder  and  was  sei 
tenced  to  be  hanged.  The  case  comes  up  on  a  single  bill  of  exception 
and  on  this  state  of  facts. 
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Jurors  liad  been  tlniwu  for  the  term  ^  a  oertain  member  for  each  week, 
A!i  usurth  Tlie  term  liiitl  pro^resi^ed  until  the  judge,  admonished  bj 
tht'  ^tate  ol"  tlie  dofket,  oidfivil  tbirty  additional  jurors  to  be  drawn 
for  tbt?  third  wt*tk.  The  objection  nppeurs  to  be,  not  to  the  drawing 
h\  the  (.'oiimJiSi^iouert^^  but  to  tkiKJsitiug  the  names  of  the  additional 
jnrorj*  in  the  jury  box  us(^d  in  foint,  thereby  mixing  them  with  the 
regular  juror*  niready  therciu  for  that  week. 

That  wiiA  the  jjtoimm-  plut-r  to  put  tlieni.  These  additional  jurors  are 
a  part  of  the  panel,  my  auulv  by  thi*  act  which  empowers  the  judge  to 
have  tliem  drawii  as  reguhii'  juiors,  fe?ess.  Acts  1877,  p.  57  sec.  7,  and 
their  uanieii  should  be  witlj  tbe  others  of  the  regular  panel  previously 
drawu  for  the  eervici?  of  that.  week. 

Tlje  reasou  urged  for  tht*  objeetiou  is  that  the  law  requires  the  pub- 
lication of  the  nam  en  of  jurors  drawn  for  a  tenu,  and  that  persons 
ttcciiM^d  of  crime  tliereby  have  the  iulvai:tage  of  knowing  beforehand 
who  are  to  be  offered  to  them  to  pronounce  their  guilt  or  innocence, 
aad  ?jhtnild  then>foie  have  tlie  jjrh  ile^e  of  fii-st  accepting  or  rejecting 
tliose  thus  pubiished  bo  to  re  nny  othei**  are  tendered  them. 

To  all  appenraiu-e  the  statute  bru*  goue  a  great  way  to  facilitate  the 
escape  i>f  tlK'  erimiual  elai^is  from  puuislnvient  when  it  gives  them  infor- 
mation who  are  to  be  their  triers  long  enough  before  trial  to  enable  an 
iiccused  to  tempt  their  integrity ,  and  thus  siip  the  foundation  of  trial 
by  jur> .  Rut  that  which  tlie  law  may  give,  it  may  withhold,  and  it 
U^  not  directed  the  pablieatiiui  of  tlu^s^e  additional  jurors'  names,  nor 
jinven  to  them  the  ipiality  of  talesmen ,  bat  has  made  them  an  addition 
In  the  regular  puuel*  tike  them  tn  lie  otltered  as  chance  may  determine. 

Thai  couMtruetitm  of  the  j my  statute  will  best  c-ubserve  the  purposes 
of  justice  whieli  ignores  verbal  and  tcehincal  objections,  when  no  gi*eat 
wTim^  hnii  JML-eu  committed,  und  nncii  i,'*  the  spiiit  as  well  as  the  letter 
fit  that  law  when  it  directs  thut  certrnn  inegularities  shall  not  be  con- 
aidered  impintant.  I  bid.  sec.  10.  A  jury  law  with  its  complex  details 
may  Ire  made  by  coutstriu-tion  either  an  inflexible  piece  of  mechanism, 
wliieh  shall  hinder  and  obstniet  tlie  administration  of  justice  and  in  no 
i^ifie  fulfill  the  purpose  for  which  it  waa  framed}  or  it  may  be  moulded 
into  a  hanuonioufl  system  of  judicioiii?i  rules  for  the  selection  of  good 
uien  and  true,  equally  adapted  tc»  conserve  the  interests  of  the  public 
in  the  vindication  of  law  and  oi-der,  and  to  guard  the  right  of  indivi- 
Aaals  to  a  fair  and  impartial  tinal.  Our  duty  is  to  redress  the  tendency 
to  tbe  firAt  method  und  to  fiold  the  last  i^teadily  in  view. 

Judgment  aHinnedi 
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State  va.  Fintici?'!. 


:{iT  'Am  No.  9053. 

±IJ^  The  State  of  Louisiana  vs.  Giles  Frances. 


5y    ^-  tTndftr  an  Imlifttnujii't  f^t  Hliooting  with  intent  tt»  commit  mnrder,  it  i«  unncceK8ar>-  to  charge 

'  36    336  specifically  that  the  accused  did  'wilfully,  feloDiously  and  of  his  mnlico  afurethougbt/' 

^^*    ^^  shoot,  etc.     It  is  not  defective  whci-e  the  words  ''/elonioiusly  and  with  UUent  to  commit 

~33gl  murder,''  are  used.     Those  words  arc  amply  siiflScient  under  the  Statute. 

''    °      ^/  Under  such  a  charge,  the  jury  can  find  a  verdict  under  either  Section  791  or792  of  th« 

I  Revised  Statutes.    The  two  crimes  provitled  a^^ainst  are  of  the  same  generic  class,  the 

f._  greater  including  the  lesa. 

^    .  In  such  a  ease,  a  verdict  of  "  Guilty  of  shooting  at  with  intent  to  commit  murder,"  la  re« 

f^  pensive  to  the  indictment. 

PPEAL    from   the   Seveuteentli    Distiict   Court,  Parish  of  Ea-i 
Baton  Rouge.     Sherlmrn,  J. 


A 


'^;  J.  C.  Bgan,  Attorney  General,  for  the  State,  Appellee. 

*•;  J»  H.  Lanson  and  Ty.  D.  Beale  for  Defendant  and  Appellant. 

t  _ 

The  opinion  of  the  Court  was  delivered  by 

^t  Bermudez,  C.  J.     The  defendant  was  prosecuted  for  shooting  wirli 

r  intent  to  commit  murder.     He  was  convicted  of  shooting  at  with  int^^DT 

y,  to  commit  murder  and  sentenced  to  six  montlis  at  hard  labor.    C^i' 

I  '  appeal  he  complains  that : 

jj^  1.  The  indictment  is  fatally  defective  and  cannot  sustain  a  convic- 

ii  tion,  as  it  does  not  contain  tlie  indictable  words  of  the  Statute. 

i.'  2.  That  the  jury  were  misled  by  the  charge  of  the  trial  judge,  whn 

instructed  them  that  they  could  return  a  verdict  either  under  section 

791  or  section  792  of  the  Revised  Statutes. 
-  3.  That  the  verdict  is  not  responsive  to  the  indictment. 

'-  ^• 

^  The  indictment  charges  that:   Giles  Frances,     *      ♦      •     then  and 

r  there  being,  feloniously  did  shoot,  with  a  dangerous  weapon,  witi 

intent  to  commit  murder,  Abraham  Ray,  etc. 
L  The  Statute  provides: 

j:  "  Section  791.  Whoever  shall  shoot      ♦     «     •     any  person  with  a 

I,  dangerous  weapon,  with  intent  to  commit  murder,     •     *     ♦     shall  on 

conviction  suffer,"  etc. 
i'  "Sec.  792.  Whoever  shall  assault  another  by  wilfolly  shooting  at 

\.,  him,  or  with  intent  to  commit  murder,     •     ♦     ♦    shall  on  conviction 

•     •     *     be  imprisoned,     *     *     * "  etc. 
•  The  complaint  is,  that  the  indictment  does  not  charge  that  the 

i  accused  did,  "wilfully,  feloniously  and  of  his  malice  aforethought^ 
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Succession  of  Ho^gatt. 

shoot,"  etc. ;  that  those  words  are  essential  averments,  as  the  attempt 
to  commit  murder  is  the  offense  charged. 

The  indictment  charges  that  the  accused  feloniously  did  shoot,  with  a 
dangerous  weapon,  with  intent  to  commit  murder.  It  is  drawn  in 
accordance  Avith  the  statute,  which  does  not  expressly  require  that  the 
shooting  must  have  been  done  wilfully,  feloniously  and  with  his  malice 
aforethought.  The  words  used  in  the  indictment,  '^feloniously,"  and 
''with  intent  to  commit  murder,"  are  amply  sufiBcient.  29  A.  601  j  27 
A.  572;  33  A.  9J1,  1294;  24  A.  191,  494;  34  A.  529,  147. 

II. 

The  judge  did  not  err  in  charging  the  jury  as  he  did. 

The  crimes  provide<l  against  by  the  two  sections,  791  and  792  R.  S., 

are  of  the  same  generic  class,  the  greater  including  the  less.    The 

indictment  contains  all  the  averments  necessary  to  admit  proof  iinder 

either  section,  and  the  jury  could  therefore  return  a  verdict  under  the 

one  or  the  other. 

UI. 

The  verdict  reads :  "  Wo  return  a  verdict  of  guilty  of  shooting  a/, 
with  intent  to  commit  murder,  and  recommend  the  accused  to  the 
mercy  of  the  court." 

Shooting  implies  shooting  aty  where  the  charge  is  that  it  was  feloni- 
ously done,  with  intent  to  commit  murder. 

Judgment  affirmed. 


No.  9146. 

Succession  op  Philip  Hoggatt. 

On  a  1  ule  on  admiuistratix  to  pay  debts. 

The  decretal  part  of  a  Jnilgment  rcndoml  by  tlio  Sapremo  Court,  and  not  tho  opinion  or  the 

reasons,  affbrd  tho  proper  teat  to  ascortaiu  the  matters  which  become  res  adjudieata 

andor  tho  decree. 
An  order  or  Judgment  rescinding  an  onler  of  appeal  previoasly  obtained  by  a  party  to  a  auit 

will  be  annnlled  and  sot  aside  if  it  appears  that  the  rescinding  order  was  rendered  after 

the  death  of  the  party  who  had  obtained  the  appeal. 
The  tatter's  administrator  is  competent  to  prosecute  an  appeal  from  sach  a  Judgment. 

4  PPEAL   fix)m   the    Eighth    I)istrlct  Court,   Parish  of  Madison. 
ij     Dehny,  J. 

Jt  mes  T.  Coleman  for  Plaintiff  and  Appellant. 

I      J\  },  B.  Stone  for  Defendant  and  Appellee. 

f  23 
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Motion  to  Dlsmibs. 

The  opinion  of  the  Court  was  delivered  by 

For n  ^ ,  J ,  T 1  le  n d in  1  n i Ktratiix  u rgew  t h at  t h ik  iij n » ^ al  can  not  l>e  Diai ii ^ 
tH-iued  Ueciiuse  it  ie  taker t  from  a  judijfineiit  wlnt'li  had  iiln*ady  he^n 
pronounced  a  nullity  by  a  deen^e  of  thiti  Court. 

Tlie  foUowiiig  Htiitement  of  pievioufi  proeeedin^^  la  ueeejMaT\  te  » 
proper  underw  tan  ding  of  the  grounds  of  tlii«  iMotiou : 

In  the  ftuit  of  Thoinart  ^,  Martin  vsi.  Thonins  W.  WnttH  aud  Plulijt 
Hoggatti  a  fiijal  judgment  waa  lendt^red  by  tliiw  Court  in  Mareh,  l^. 
in  favor  of  Martin  and  agaiiii<t  Wntt>^  and  Philip  Hoggatt.  through  tin- 
admiiiiatratrix  of  tht^  hitter,  who  had  tlied  pendente  lite. 

Suhsetjutintly,  Martin  took  a  ml e  against  the  adimnistratrii  of  lUf 
Hoggatt  wucfeflrtion  looking  to  a  ftale  of  property  tcj  satisfy  his  judg- 
ment.  <  >ii  a  dt^ttiUfte  alleging  thti  nnljity  of  tliat  judgment  the  nil*' 
wan  diBmisaed  by  a  decree  signed  on  January  J3,  1883,  front  whi*lf 
judgnieut  'A  devolutive  appeal  wum  obt^viued  ou  the  sitine  day. 

Ob  retuin  of  that  appeal  to  this  rourt,  in  February,  11^*83,  apjullH 
moved  for  ita  dismissal  on  the  ^ound  that  Martin  had  died  on  the  13\!t 
of  January,  1883,  and  that  no  appeal  bond  had  been  furnished  by  him- 
self or  by  his  legal  representative.  That  motion  prevailed  and  the 
appeal  was  ordered  to  be  Rtriekt^n  from  our  docket,  for  the  r«>35mon  thAt 
no  appeal  was  properly  lifrfore  us.     Opinion  Book  57,  fo.  54tL 

In  the  meuntiniej  on  Jauuary  17, 1883,  the  appellee  had  tiled  amnHen 
for  the  rescissif>n  of  the  order  of  appeal  of  t-he  1 2th  of  that  month  t»n 
the  ground  of  the  allegt^d  aeqnief^eence  of  appellant  in  the  judgincut 
coji  I  plained  of.  That  motion  waH  tin  stained  in  a  judgment  rendei-ed  on 
the  1 9th  of  the  same  month* 

The  pi'e&ent  appeal  was  granted  on  petition  of  the  administrator  of 
Martin's  succession,  on  Jiinnary  14  of  tht^  present  ye^ir,  and  is  from  the 
judgment  of  Jaiiuary  19 »  1883,  rescinding  the  order  of  appeal  of  Jawi- 
ary  IS,  preceding. 

The  merits  of  the  motion  turns  upon  a  correct  couBtruction  of  atu 
decree  fltrikmg  the  ease  from  our  docket. 

That  decree  was  not  intended  to  deed  are  the  nullity  of  any  procaed 
ings  which  had  takes  place  in  the  lower  court ;  and,  hence ^  it  cannot 
be  conatnied  a*  having  any  greater  efiteet  than  to  brush  away  the 
appeal  which  was  not  properly  betore  us.  Any  language  in  the  opinion 
intimating  that  all  proceedings  had  after  the  death  of  Martin  wet*^ 
null,  is  nothing  more  than  an  expression  of  opinion^  and  a  declaration 
of  a  well  recognized  pnuciplo  of  law. 


( 
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[fl  order  to  ascertain  th*^  inattei-s  which  are  abjudicated  in  a  judg- 
ment^ recaiii-se  must  Ue  had  to  tW  decretal  portion  of  the  judgment 
ami  not  the  body  or  reafioiia  of  tbo  same.  Having  refused  to  entertain 
I  he  appeal^  the  Court  c<juld  uot^  and  did  not,  assume  to  pass  upon  any 
matters  or  iseuea  iiivol\^ecI  in  the  judgment  appealed  from. 

The  present  appeal  presentis  the  question  of  the  validity  of  the  order 
rc«cmding  the  devolutive  appenl  taken  by  Martin,  before  his  death;  it 
\»  properly  before  na,  hence^  the  motion  to  dismiss  cannot  prevail. 


On  the  Merits. 

It  ift  conceded  by  both  parties  that  Martin  died  on  Januaiy  13,  1883, 
henee,  it  follows  tbnt  the  judgt^^i^t  rendered  on  January  19,  rescinding 
the  onU*i*  of  appeal,  pn^viously  gi-nnted  him,  is  an  absolute  nullity  and 
mu^  be  M^t  adde. 

But  this  caj4e,  however,  preKents  n  very  anomalous  state  of  affairs. 

For  instance,  we  have  appellee  wlio  loudly  proclaims  the  nullity  of 
the  judgment  in  question,  Hindered  in  her  favor.  And,  on  the  other 
band,  appolljint's  connswi-l  di^^lnims^as  a  reason  for  its  nullity,  the  fact 
that  itartin  bad  previously  t1ei>arted  this  life.  His  contention  is  that 
il^*-  record  affords  no  proof  ^d■  Martin's  death,  and,  hence,  he  is  clamor- 
ous for  a  decision  reversing  the  rescinding  order  on  its  merits. 

In  the  heat  of  argument  his  counsel  manifestly  forgets  that  this  very 
appeal  rests  on  an  order  granted  on  the  petition  of  "A.  W.  Crandell, 
administrator  of  the  succession  of  Thomas  S.  Martin,"  who,  it  is  stated 
tlierein,  died  in  Louisville,  Ky.,  on  the  13th  of  January,  1883. 

Hence,  we  rest  our  conclusion  as  to  tho  nullity  of  the  rescinding 
order  on  the  fact  that  it  was  rendered  against  Martin  after  his  death. 

But  l>efoi-e  closing,  we  must  correct  another  eiTot  of  appellant's  coun- 
sel, who  thinks  that  on  this  api)eal  Ave  have  the  power  to  dispose  of  the 
jmlgmcnt  discharging  his  rule  on  January  12,  1883.  In  his  petition  of 
appeal  he  had  prayed  for  an  appeal  from  both  judgments — that  ren- 
dered on  January  12th,  and  the  other  rendered  on  January  17th,  fol- 
lowing. 

But  in  his  order  on  that  petition  the  district  judge  very  guardedly 
restricted  the  appeal  to  the  judgment  rendered  on  January  19th.    That 

strietion  has  doubtlesfe  occupied  counsel's  attention.    But,  never- 

eless,  its  effect  is  unavoidable  and  its  result  is  that  the  judgment  of 

nuary  12, 1883,  is  not  before  us.    Hence,  we  cannot  look  into  it. 

Tlio  effect  of  the  decree  which  we  propose  to  render  in  the  premises 

ill  remove  the  obstacle  which  stood  in  the  way  of  the  appeal  taken 
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by  Martin  before  his  death.  We  express  no  opinion  as  to  the  status  of 
that  appeal,  or  in  answer -to  appellee's  suggestion  that  it  is  now  um 
late  to  perfect  and  bring  it  up. 

It  is,  tlierefore,  ordered  and  decreed  that  the  judgment  rendered  tm 
January  19,  1883,  purporting  to  rescind  the  order  of  appeal  gi.iiu<ii 
(rum  the  judgment  of  January  12th,  preceding,  be  and  the  sjiijit  i* 
hereby  reversed  and  set  aside  at  appellee's  costs  in  both  courts. 


No.  9099. 

Emile  Droz  vs.  Parish  of  East  Baton  Rouge. 
Rule  on  Garnishee. 

nurnishment  b3'  a  judgment  creditor  of  a  pailsb  of  the  parish  fonds  in  the  hands  of  the 
ish  treasurer  is  equivalent  to  f^amishment  in  the  hands  of  the  debtor. 

The  taxes  and  revenues  of  a  mnnicipal  corporation  cannot  be  subjected  to  Sidxnra.  fjlk^pt  I 
its  treasury  or  in  transit  thereto,  or  evep  in  the  hands  of  the  tax  debtni^. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Emm 
Rouge.     Sherhurtif  J. 


K.  A,  Cross  for  Plaintiff  and  Appellant. 
Geo,  W.  Buckner  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     Plaintiff,  a  judgment  creditor  of  the  imriah  of  Ei 
Tiiiton  Rouge,  issued  a  writ  of  fi.  fa,  and  by  process  of  ganiij<binenriii 
interrogatories  to  the  treasurer  of  the  parish,  sought  to  sehe,  in  I 
hands,  the  funds  of  the  parish  derived  from  the  collection  of  it*  tun 
and  other  public  revenues. 

The  proceeding  is  entirely  untenable.  It  is  equivalent  to  a 
inent  of  the  debtor  himself.  Nothing  is  better  settled  than  that  ti 
taxes  and  revenues  of  a  municipal  corporation  cannot  be  fcieizett  ei 
iu  the  treasury  or  when  in  transit  to  it,  or  even  in  the  handa  of 
original  debtors  thereof,  by  garnishment  or  otherwise.  Dillon  on 
□icipal  Corp.  sees.  64,65j  Edgerton  vs.  Municipality,  1  A,  435:  yi\mh 
pality  vs.  Hart,  6  A.  570;  Railroad  Company  vs.  Municipality,  7  A.  I 

Judgment  afiBrmed,  at  appellant's  cost. 
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StfltD  vAh  W]k3ihiDgton. 


No.  mm. 

The  State  or  LoujgiANA  vs.  Nathan  Washington. 

Jkp^kiikmi  for  iiffw  trlila  In  eritnlQal  vrhi^b  <ni  the  ground  of  newly  discovered  evidence 
most  alwajfl  bo  received  witfa  CAtition.'  The  indacei^icnta  to  false  swearing  on  the  part 
of  the  person  convicteil  aro  obvioas,  and  therefore  th^  rule  is  well  established  that  his 
affidavit  alone  will  not  suffice.  It  must  be  supported  by  the  affidavits  of  others,  and 
when  possible,  by  those  of  the  newly  discovei-ed  witnesses. 

Tbe  mere  statement  that  the  accused  did  not  know  of  the  testimony  in  timo  to  have  brought 
it  forward,  is  not  sufficient.  It  must  appear  that  he  could  not  have  ascertained  it  by 
reasonable  diligence. 

6f«at  reliance  is  placed  upon  the  trial  courts  by  appellate  tribunals  that  they  will  exercise 
the  discretion  entrusted  to  them,  in  the  matter  of  granting  new  trials  in  criminal  cases, 
well  and  wisely,  and  consequently  their  refusal  to  gitint  them  is  rarely  disturbed. 

A   PPEAL  from  the  Sixth  District  Court,  Parifth  of  West  Carroll. 
,t\.    Brigkam,  J. 

J.  C,  Egauy  Attorney  General,  for  the  State,  Appellee. 
The  Defendant  and  Appellant  unrepresented  in  this  Court. 


The  opinion  of  the  Court  was  delivered  by 
\.  Manning,  J.    The  defendant  was  convicted  of  inflicting  a  wound 
leas  than  mayhem,  and  was  sentenced  to  hard  labour  for  one  year,  and 
vas  fined  fifty  dollars. 

A  bill  was  taken  to  the  refusal  of  the  judge  to  charge  "that  drunk - 
riJiit*^!:  does  excuse  crime  where,  in  the  absence  of  criminal  intent,  the 
TswriiHf  im  of  the  accused  was  such  that  he  knew  not  what  he  was  doing, 
tid  intended  no  offence." 

TIk*  rharge  thus  requested  is  erroneous  as  an  abstract  proposition  of 
law*  antl  if  it  had  been  correct,  there  is  nothing  to  shew  that  it  had  any 
i*lrv,Lr>ey  to  the  case.    On  either  ground  it  was  properly  refused. 

A  nevf  trial  was  prayed  on  several  grounds:  1 — because  at  the  time 
$  the  Hssanlt  the  defendant  was  not  in  a  condition  to  know  what  he 
fBs  doing,  or  to  remember  what  happened,  or  who  were  present,  and 
fmi  consequently  unable  to  get  together  all  the  evidence  in  hiR  behalf; 
i— that  he  has  discovered  since  the  trial  new  and  material  evidence, 
pd  then  goes  on  to  recite  what  it  is,  and  by  whom  he  can  prove  it, 
liiich  he  alleges  vnHiX  establish  that  he  acted  in  self  defence.  The  pris- 
per's  affidavit  is  appended  to  the  motion,  and  his  alone. 
[  Applications  for  new  trials  on  the  ground  of  newly  discovered  evi- 
pee  must  always  be  received  with  caution.  The  inducements  to  false 
preari»ig  on  the  part  of  the  person  convicted  are  obvious,  and  therefore 
1^  ml  '  is  well  established  that  the  application  for  the  new  trial  must 
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^  be  corroborated  by  the  affidavits  of  otljor  pci*8ons  than  the  party  cob- 

victed.    If  possible,  the  affidavits  of  the  ^K^\v]y  disrovcied  witiit'^^ei 
should  bo  produced.    Pleasant  vs.  State,  i?  Eug.  3<j0. 
*'  There  is  also  something  else  reqnired  than  thv  liicit  s ta tern t-n t  tli Lit 

thii  aecused  did  not  know  the  exi^itonfo  of  tliis  testijiiouy  in  time  to 
have  brought  it  forward.  It  must  urtiijiiiuivt'ly  appear  that  he  coiiIJ 
m»t  !  ave  ascertained  it  by  reasonable  diligence.  His  affimiation,  that 
he  did  not  know^  what  was  done  or  who  w^re  present  at  the  assault, 
develoiis  into  a  flimsier  pretext  tjian  even  appears  on  its  face,  when  the 
recoi  d  is  scrutinized  and  he  is  there  disclosed  to  have  been  arrested  on 
May  30th,  released  on  bond  instanter,  and  not  tried  until  October. 

Large  discretion  is  given  the  trial  courts  in  the  matter  of  giuiitiaf' 
new  trials  in  criminal  cases,  and  great  reliance  is  placed  upoa  theuj  hyt 
k  appellate  courts  that  thcjy  will  exercise  that  discretion  well  and  aoand-; 

i  ly,  and  their  action  thereon  is  rarely  disturbed.    Jones  vs.  ^tittt ,  I 

f  Kelly,  *>I0;    State  vs  Camp,  23  Vermont,  551  j   Pate  vs.  People,  3  Gil 

man,  644. 
Judgment  affirmed. 


No.  9132. 
BooKSH  AND  Gay  vs.  John  A.  Dardenne  et  al. 

AaI  14H  of  1883  and  Act  88  of  1880,  which  i«  amended,  refer  not  only  to  levees  kept  by  tbt, 

St&to.  but  also  to  district  or  parish  levees  kept  otherwise,  which  are  d^gned  to  proteet 

the  public  from  overflows  from  the  Mississippi  river. 
Police  Juries  have  the  right  to  make  such  regulations,  not  already  provided  for  by  law,  ••• 

maj  be  necessary  to  carry  out  fully  the  proviHions  of  the  statutes  on  the  subject,  snbofr-; 

dlnat«  to  the  disapproval  of  the  Board  of  Statue  Engineers,  whose  authority,  in  case  «f 

conflict,  must  prevail. 
A  purty  who  has  not  obtained  the  prescribed  permission  of  the  police  Jury,  or,  who  han^; 

obtuitied  it,  has  not  paid  the  required  license,  has  no  right  to  cut  such  levees  and  pi*^'! 

and  u!ie  flumes  therein  for  the  purpose  of  irrigating  his  fields. 

!'PEAL  from  the  Twenty-third  District  Court,  Parish  of  Iber^iUii- 
Pope,  J. 


A 


David  N.  Barrow  for  Plaintiffs  and  Appellants. 
£.  B.  Talbot  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  ^ 

Bekmldez,  C.  J.     This  is  an  injunction  suit  to  prevent  the  clodui 

i^f  ti limes  by  the  police  jury,  to  the  use  and  enjoyment  of  which  thfl 

plaint  ill's  claim  to  be  entitled  to  irrigate  their  fields. 
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Bookftb  nad  Guj  vs.  Dardonne. 

The  district  judge  states  the  facts  and  the  law  of  the  case  in  the  fol- 
lowing language : 

*'  Booksh  and  Gay,  the  plaintiffs,  cultivated  in  rice  their  plantation 
ntoate  on  Bayou  Grosse  Tete,  within  the  Fordoclie  and  Bayou  Grosse 
Tete  special  levee  district,  and  tor  the  purpose  of  irrigating  their  fields 
have  cut  the  public  levee  running  along  the  bank  of  Bayou  Grosse 
Tete  and  placed  therein  two  flumes  without  previously  paying  into  the 
parish  treasury,  according  to  law,  the  license  due  since  the  year  1880. 

"John  A.  Dardenne,  president  of  ^he  police  jury,  and  Peoria  Halli- 
day,  inspector,  being  about  to  close  their  flumes  in  default  of  payment 
of  the  license,  the  plaintiffs  have  enjoined  them,  for  tlie  reason  that  the 
Act  of  the  Legislature,  No.  88,  passed  during  the  session  of  1880,  has 
no  reference  whatever  to  the  special  levee  district  above  named  and 
only  affected  levees  made  by  the  State ;  and  admitting  that  it  did,  these 
officers  could  not  forfeit  petitioners'  rights  without  recourse  to  judicial 
'  proceedings." 

The  title  of  Act  88  reads:  "An  Act  to  provide  for  the  protection  and 
pre>prvation  of  completed  public  levees,"  etc.  Section  5  of  said  act 
provides:  **  That  no  person  shall  be  permitted  to  insert  in  any  public 
levee  kept  up-  by  the  State,  or  any  special  levee,  district  or  parish,  any 
flumes  or  piping  to  be  used  for  flushing  rice  fields,  or  other  purposes, 
•n/ew  upon  written  application  of  the  owner  of  the  land  he  shall  have 
obtained  the  consent  of  the  police  jury  where  tlie  levee  may  be  located, 
to  permit  him  to  make  use  of  said  flumes  or  piping." 

This  section  includes  and  refers  to  all  public  levees  kept  by  the 
Slate,  special  levees,  district  or  parish,  and  its  terms  appear  to  the 
Conrt  sufficiently  clear. 

The  levee  cut  is  kept  by  the  Fordoche  and  Bayou  Grosse  T^te  spe- 
cial levee  district  and  is  intended  to  protect  the  public  from  overflow 
from  the  Mississippi  River. 

The  other  grounds  appear  untenable. 

Have  plainHffs  any  right  or  interest  in  the  flumes  to  be  closed  t 

Section  H  of  said  act  provides:  "  That  in  addition  to  conditions  pre- 
scribed in  the  preceding  section,  the  party  applying  for  pennission  to 
«it  the  levee  and  place  therein  flumes  or  piping,  shall  pay  previously 
into  the  parish  treasury  an  annual  license,"  etc. 

So  that,  according  t^  these  two  sections  cited,  there  are  two  condi- 
lioDs  precedent  to  plaintiffs  having  any  right  to  these  flumes : 

J.  That  they  have  the  permission  of  the  police  jury. 

2.  That  they  have  paid  the  required  license. 
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It  appeard  by  the  pleadings  and  admission  of  parties,  that  tlie  lat- 
ter condition  has  never  been  complied  with.  Hence,  the  Court  is  of 
opinion  that  Act  88  of  1830,  does  include  and  embrace  the  Fonloche 
and  Bayou  Grosse  T6te  special  levee  district  and  tliat  plaintiffs  Iiave 
no  right  or  interest  in  tlie  flumes  in  question  until  they  pay  into  the 
treasury  of  the  parish  of  Iberville  the  amount  of  the  license  due  by 
them. 

We  have  examined  Act  104  of  1832,  p.  156,  wliich  proposes  to  amend 
Act  88  of  1880,  and  consider  that  feoth,  in  their  titles  and  provisions, 
refer,  not  only  to  levees  kept  by  tlie  State,  but  also  to  district  or  parish 
levees  kept  otherwise,  which  are  designed  to  protect  the  public  from 
overflows;  and  that  police  juries  have  tlie  right  to  make  such  rcgala- 
tions,  not  already  provided  for  by  law,  as  may  bo  necessary  to  carry 
out  fully  the  provisions  of  the  Statutes  on  the  subject,  subordinate  to  the 
disapproval  of  the  Board  of  State  Engineers,  whoso  authority  in  cases 
of  conflict  shall  prevail. 

For  these  reasons  the  plaintiffs  have  no  right  to  complain. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


No.  9093. 
New  Orleans  Pacific  Ratlwat  Company  vs.  Gteorge  M.  Muerell. 

51    673        ^  proceedings  by  a  railroad  company  for  tho  forced  expropriation  of  lands  for  the  con^trac- 
~  tion  of  ita  road,  the  test  of  the  valne  of  the  lands  is  their  market  value  as  shown  by  iM 

evidence.  The  assessment  of  a  plantation  of  several  hundred  acres  of  land»  inaag. 
which  is  a  large  proportion  of  swamp  lands,  at  an  average  price  per  acre,  by  the  awner 
will  not  estop  him  from  proving  a  higher  valne  of  that  portion  of  hi?  lands  which  titii 
railroad  company  proposes  to  use. 
Tbe  railroad  company  is  responsible  for  all  impediments  to  drainage  and  to  the  syatem  ot 
caltivation  which  the  location  of  the  road  causes  to  the  owner  of  the  expropriated  aad 
contiguous  lands.  Vicksbnrg,  Shreveport  and  Pacific  R.  K.  Co.  vs.  Dillard ;  Boardi^r  k 
BeUiesen  vs.  Morgan  B.  R.  Co.    Affirmed. 

\   PPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville, 
Jl\^    Hibertj  Judge  ad  hoc, 

Kennard,  Hawe  <&  Prentiss  for  Plaintiff  and  Appellant. 
David  N,  Barrow  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

PocHjfi,  J.     This  suit,  which  has  for  its  object  the  expropriation  af  ^ 
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Bnilwav  Compauy  vs.  Miirrcll. 

iHGcli  of  deafen  dan  t's  laudi*  as  may  be  necessary  for  tlie  construction  of 
plaintiflf's  road,  and  tlie  adjustment  of  the  value  of  the  same,  and  of 
damages  occasioned  to  defendant  by  the  location  of  the  road,  was 
before  us  in  April,  1882.    M  A.  536, 

As  the  jury  of  freeholders  had  erroneously  compensated  the  value  of 
the  right  of  way  and  of  tlie  damages  caused  to  defendant,  by  certain 
works  which  they  required  the  railroad  company  to  perform  on  dcfen- 
djmt's  plantation,  we  remanded  the  cause  Avith  instructions  to  the  court 
to  direct  the  jury  to  ascertain,  in  details,  the  value  of  the  lands  and 
the  items  of  damages  which  the  nature  of  the  case  would  call  for. 

This  appeal  is  taken  by  plaintiff  from  the  judgment  predicated  on 
the  finding  of  the  second  jury  of  freeholders  empanelled  under  our 
order  remanding  the  cause. 

Their  verdict  was,  in  substance,  as  follows : 

1.  They  allowed  for  the  company's  right  of  way,  5  74-100 

acres,  which  they  valued  at  $50  per  acre,  making  the  sum  of.$  287  00 

2.  Tliey  allowed  to  defendant  as  expenses  for  changing  head 
lines,  building  bridge's  and  roads  on  both  sides  of  the  rail- 
road       522  00 

3.  They  allowed  to  defendant  for  damages  to  150  acres  of  land, 
inclading  the  loss  by  small  triangles,  by  rain  water  backed 
up  on  said  lands  by  an  embankment  thrown  up  in  the  rear 

of  the  same,  the  sum  of 1800  00 

Total  amount  allowed  by  verdict $2609  00 

Plaintiff's  complaint  is  that  the  verdict  is  largely  excessive,  and  we 
are  urged  to  reduce  it  by  mare  than  one-half. 

1.  As  to  the  value  of  the  right  of  way,  it  is  contended  that,  as  the 
defendant  himself  in  his  assessment  had  valued  his  plantation  con- 
taining 1063  acres,  in  area,  at  $20  an  acre,  that  figure  should  be  the 
maximum  of  the  allowance  for  his  lands. 

This  is  hardly  a  fair  test  for  a  plantation  which  contains  a  large  pro- 
portion of  wood  and  swamp  lands  which,  together  with  the  front  and 
improved  lands,  are  valued  at  an  average  of  $20  an  acre. 

The  verdict  of  the  jury  is  amply  supported  by  the  testimony  of  com- 
petent and  disinterested  witnesses. 

i  The  damages  allowed  under  the  second  item  of  the  verdict  are 
int  nded  to  cover  the  expenses  for  re-establishing  the  fields  which  have 
b«  n  cut  up  and  disarranged  by  the  road. 

'  le  plantation  is  situated  on  the  Mississippi  river  whence  it  extends 
to   le  rear  between  slightly  opening  or  diverging  lines,  and  is  estab- 
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U&hed  as  a  eugur  plantation.  Hence,  it  contains  nmueroiis  roads  and 
ditchtss,  and  is  distributed  into  sub-divisions  comnrouly  known  as 
"cntj^T"  «o  AS  to  facilitate  the  cultivation  as  well  as  tbe  drniaagt;  of 
tJie  Iniids. 

NoWjas  the  railroad  crosses  the  plantation  diagoiistUy^it  follows  that 
tlie  c^uts  bordering  on  both  sides  of  the  road  are  all  di^Mi'mngod  and 
that  in  thos*  iiai  ts  of  the  field  a  new  division  must  Ik?  mad*^  and  a  new 
system  of  cut**  must  be  established.  This  operation  uf-L-essitatce  the 
closing  of  cr^itnin  ditches  and  the  cutting  of  others;  the  billing  np  of 
certnin  erosjs  road^,  and  the  laying  out  of  new  roads,  t^o  uh  t^>  fit  the 
new  head  liiieB,  and  it  necessitates  the  removal  of  old  briilgei?!  aud  the 
construction  of  new  ones,  so  as  to  connect  the  new  cuts  with  the  main 
or  leading  roads, 

The  jdantation  has  upwards  of  twenty  ditches  and  contains  numer- 
ous cuts  It*  be  attended  to,  and  the  evidence  showt*  cont^bisiveiy  that 
the  allowance  of  the  jury  for  these  important  items  is  very  reasonable. 

3.  Tlie  third  item  covers  mainly  the  damages  to  the  drainage  of  the 
plantation. 

The  record  shnws  that  its  main  drainage  is  by  mejins  of  a  bayou 
which  ninfi  to  the  rear,  at  about  the  centre  of  the  plate,  and  that 
several  luindred  acres  of  its  lands  had  a  surface  drainage  to  that  bayou 
wluch  is  crossed  by  the  railroad  at  a  point  where  such  lands  are  in  the 
niDin  situated.  The  embankment  of  the  road  impedes  that  drainage^ 
and^  afer  heavy  rains,  the  waters  stagnate  two  or  tliree  dny>j  on  these 
low  lands,  and  sometimes  back  up  on  the  higher  and  better  Irmds  of 
the  pkce.  In  consequence  of  this  defective  drainage  a  large  Tjuantity' 
of  these  lands  have  become  unfit  for  cultivation.  In  addition  to  this, 
the  record  shows  that  the  boxes  and  flues  placed  by  the  comT>aDy  in 
the  leading  ditches  are  defective,  many  of  them  being  placed  too  high 
in  the  ditches,  and  others  are  too  small  for  a  free  tlow  of  the  waters, 
from  wMch,  conaiderable  damage  is  caused  to  the  drainage  of  the  place* 

This  item  al^o  covers  the  loss  occasioned  to  thr  jdace  by  the  total 
loss  of  ]>arcpl3  of  land  included  in  triangles  formed  by  the  bayou  men- 
tioned above,  the  railroad  and  large  ditches. 

A  careful  scnitiny  of  the  testimony  has  satisfied  tis  that  tlie  allow- 
ance on  the  score  of  such  damages  is  quit^  reasonable. 

The  rule  of  law  requires  of  a  railroad  company,  in  enforcing  its  right 
of  way  over  the  lands  of  others  and  in  constructing  its  road,  to  have 
the  adjoining  lands  and  fields  which  it  crosses,  in  the  «iiijjp  condition 
as  regards  the  facilities  of  cultivation  and  as  concern!^  the  utility  of 
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tliosc  lands  to  thvir  owners^  as  tliey  wt^re  Wfouc  tlie  entry  nf  the  coui- 

jrtiuy.    Boiudier  &.  Bellit?Mt;u  v«,  Morgoii-ft  Louisiana  ami  Texas  E.  R. 

Cumpnuy,  35  A.,  i>47 ;    Vioki^biii-^»  Shnn'ti|iort  juid    Fad  lie   Raili'oad  I 

Coraiiany  vs.  Dillanl,  Foster  tt  (iL  S'l  A.  1U45, 

The  record  sliowg  that,  as  the  i-oatl  crosses  the  defendant'?^  plaDtation 
flt  a  <.'ojTs;idt.'rabh'  distariee  from  the  f;agar-hoiiso,  in  the  ronr  tliereof, 
iiud  Jiitltc' idautntioii  hrta  itw  ship|nij^^  laeilitiojr;  fri>ni  the  Mississii^pi  | 

river,  il  ilenves  little  or  no  beut^fit  fiom  tJie  location  of  tlie  road.     Wu 
aremmble  to  tind  any  fiiult  with  the  verdict  of  the  jury.    " 

Judgment  a^iued. 


Th£  State  ex  rel.  EnKi^iT  &   Co.  vs.  The  Boai:d  of  State  asb    jSrw:! 
City  Assessor9. 

Etbtura.  who  ur«  emgaifod  In  lliii  linjiiincHitt  of  milling  riw,  cannot  4iliilni  tUc  ei4>mptioD  from         * 
liropeTtv  easatmn  under  Art.  «)7  of  tlio  Cons  tl  tat  ion  In  fuvgi-  of  niuuafaeturors  ot  /ibur. 
The  iKct  that,  bh  au  uDuvoidabli^  mcJiknt  of  tlioir  tuUUu}^  hudliieftBH  u  rtjluue  is  prodand 
which  U  ulJllud  im<l  lold  under  tb«  Dame  of  "  dcii  tlQitt-'  or  "rice  pglUU,"  dotui  cot 
briDg  dtmu  withiii  tbu  letter  or  Hptrlt  of  tbo  CouMtitutioDiil  u^temptlgti. 

APPEAL  from  tht  Civil  Diatriet  Couit  for  the  Parish  of  OrleEns.        * 
Lazarun,  J, 


W,  B.  KoonU  for  Plaiutifts  and  Appellants.  i 

C.  F.  BwcA-aud  L.  iffk^nneU  for  Defendant  aad  Appeilt^ett.  ^ 

Tli«  opinioD  of  the  Coni't  wiis  deliveripd  hy 

FekheKj  J.  Kebit^tK,  who  are  engaged  id  tbe  business  of  milling 
lice,  sae  to  caneel  uu  assesmntjut  on  the  propeity^  maehinciry  and  other 
property  emjjlnyi'd  by  thoin  in  their  Ewiitl  bn sinews,  x\\k%u  the  ground 
tbat  they  are  exempt  nntk^r  Artii  le  207  of  the  Confttitntion. 

In  the  ease  of  City  va.  Ernst  &  ('o„  35  A,  746,  we  have  already  held 
that  relators  werfs  exempt  from  Ucenm  taxation  on  the  ground  that  i  lie jf 
wer*^  manufarturer^^  within  the  purview  tjf  Artide  tiOt!  of  i\\v  Cou.sti- 
tatioo.  But  a  very  diiJerent  t|  nest  ion  arirti'^fl  when  they  el  Him  the  ex- 
i    ption  from  propcrtif  taxation  under  Artiele  207. 

t  is  not  fiullieientj  under  the  latter  artiele^  for  tbeni  to  be  inanufae* 
I  etf  simply^  but  they  mnat  be  manutadurers  of  some  tvf  the  partieutar 
i  efef  speoilled  therein*  T)iey  t'laim  that  the  property  for  which  they 
<     t  exemption  m  '*t;mplo>tid  in  the  manniucture  of  Jiuut\ 
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The  object  df  the  business  of  vice-milling  ia  to  cltiiiu  aud  polish  the 
grains  of  rice  and  to  tit  them  for  market  iu  the  fanu  m  which  rice  b 
uBually  sold. 

But  it  ai)pears  that,  in  the  process  of  de^^oitiiniting  and  poliahiug 
rice,  as  an  unavoidable  incident  thereof,  a  ccj-t^aiti  quant ity  of  du^st  «r 
small  fragments  of  the  grain  is  throAvn  off,  wliicU  is  gathered  and  sold 
undei:  the  name  of  "rice  flour"  or  **rico  pi>lit*lkj"  chiefly  for  mauufac- 
turing  purposes, •though,  sometimes,  as  feml. 

This  is  the  foundation  of  tlie  chiim  of  relfttorii  that  tbt^ir  biisiuess  \n 
thcit  of  manufacturing ^^oMr.  Tlie  pretciisiou  lias  ^o  STiiall  a  modicum 
of  even  plausibility  to  sustain  it,  that  we.  may  disTniaa  it  from  Berioii!* 
consideration. 

The  formation  of  this  so-called  flour  is  a  mere  aecidont  of  plaintiflF^s 
business,  and  the  article  itself  is  refuse,  which,  under  the  nice  econo- 
mies of  modern  manufacturers,  is  utilizeiL 

Relator's  case  falls  witliout  the  purpose  and  meaning  of  the  eonsti 
tutional  exemption. 

Judgment  affirmed. 


No.  8816. 
Alfred  Litton  et  al.  vs.  Hiram  Littan. 

WTiere  land  has  been  occupied  by  an  heir  in  the  pr«Jiein;-e  of  hia  co  h*^irH  for  ninny  vii»r«i 
without  objection,  and  he  has  paid  the  taxes  upon  it.  ImpTovcd  It.  dod  pi-ntoct^irl  it  from 
a  claim  of  a  stranger;  in  a  suit  by  the  co-heirs  for  the  Und  uticI  iiinTHi.  lii!i  ri^coavenLmnnl 
demand  for  reimbursement  of  taxes,  etc.  will  belibi^TaHy  tLllawcd.  nnd  whik*  thr  pltiiptiffi 
get  Judgment  for  the  laud,  the  defendant  shall  hjivjt  jmlkEnient  fnr  whrile^Ter  may  hflv« 
been  of  benefit  thereto. 

APPEAL  from    the   Eleventh  District.  Court,    Parish   of  Sabine. 
PiersoHy  J. 

J.  F.  Smith  for  Plaintiflfe  and  Appellants. 

Chaplin,  Ounningham  &  Chaplin  for  Defeudanta  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  action  is  for  the  recovery  of  two  tracts  of  land, 
which  may  be  designated  as  the  Litton  and  Benlcham  tracts,  in  Sabine 
parish.  The  defendant  disclaimed  ownei  f^hip  of  x\\\t  rti^akUiim  tract  ao 
that  the  controversy  was  confined  to  the  otliur.     Tht*j  e  was  aUo  a  claiui 
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Litton  et.  al.  vs.  Litton. 
_    «-  ^ 

for  rents,  and  the  defendant  recovered  for  taxes  paid,  for  improve- 
ments, and  for  expenses  incm-red  in  defending  a  suit  of  one  Patterson 
for  the  land. 

The  tract  in  controversy  belonged  td  John  Litton  who  died  in  1839. 
The  plaintiffs  and  the  defendant  are  his  heirs.  The  prescription  of 
thirty  yeai*s  is  pleaded.  The  defendant  first  went  into  possession  more 
Uian  thirty  years  before  the  institution  of  this  suit  in  1877,  but  he 
moved  away  from  it  twice,  and  his  possession  has  not  therefore  been 
continuous,  and  besides  he  has  acknowledged  the  co-ownership  of  the 
plaintiffs  several  times  and  in  various  ways  during  his  possession.  No 
complaint  was  ever  made  of  his  exclusive  possession  of  the  land,  or  of 
his  use  of  a  few  acres  for  tillage.  One  Patterson  sued  for  the  land  in 
or  about  1871,  and  Hiram  defended  the  suit,  calling  in  vain  on  his  co- 
heirs to  defray  theii*  shares  of  the  expenses.  One  of  them  paid  his 
quota  after  the  suit  had  been  gained.  Tlie  defendant  built  a  dwelling 
upon  it  many  years  ago,  which  seems  partially  to  have  gone  to  decay. 
No  suggestion  of  rents  being  due  was  ever  made  until  this  sujt  was 
brought,  and  the  parties  lived  iti  W\^  neighborhood,  and  were  fully 
cognizant  of  the  use  their  co-heir  was  making  of  the  land.  The  tract 
is  not  valuable,  and  a  fair  rent  for  it  would  be  insignificant. 

During  the  whole  of  this  occupancy,  the  plaintiffs  never  troubled 
themselves  about  the  taxes.  The  defendant  paid  them.  He  has  pro- 
duced receipt*  for  several  years.  The  plaintiffs  do  not  pretend  to  have 
paid  any  taxes  at  any  time. 

He  occupied  the  land  before  their  eyes,  improved  it,  paid  all  charges 
upon  it,  and  preserved  it  from  the  adverse  claim  of  Patterson  through 
the  law  suit  without  their  aid.  They  never  evinced  any  desire  to  claim 
their  patrimony  until  near  forty  years  after  their  ancestor's  death. 
They  are  entitled  to  it  noAv,  but  the  excessive  claim  they  make  for 
rents  does  not  deserve  the  same  consideration. 

The  district  judge  knows  the  locality  and  the  surroundings  well.  He 
knows  the  witnesses  and  heard  (hem,  and  made  an  estimate  from  their 
evidence  of  what  was  due  pro  and  con,  and  after  allowing  such  modi- 
cum for  rents  as  could  fairly  be  claimed,  and  ascertaining  what  the 
defendant  had  paid  for  taxes,  for  defending  Patterson's  law  suit,  and 
for  the  present  value  of  the  improvements,  he  struck  a  balance  in 
tS  ^our  of  the  defendant  of  four  hundred  and  fifty-four  dollars  and  fifty- 
e  :ht  cents  and  gave  him  judgment  for  that  same,  and  to  the  plaintiffs 
ji  Igment  for  the  land.  His  judgment  commends  itself  to  our  approval. 
I'  leals  even-handed  justice, 
udgmcnt  afltoned. 
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No,  yi45, 
^     "'  James  Gati.tn  vs,  J-  S.  HiiTcnixsoN  et  al. 

in  ft  pfttitflin-  BcHoQ  boAed  od  I¥  tltJ*^  derived  from  tbo  Stiite.  h>  pr«pertv  iiaJd  tn  hoFe  VK>eO 
forfeited  td  thti  Stft^.e.  it  ha  uot  ftiioijuh  fcir  the  pln^ntifF  to  prrive  IiIh  d«^d  nti^l  Um  r^Jjiintrj'  . 
Hfl  i*h«nld  rthow  thAt  the  Suitci  )md  ncquircd  a  vilid  tit  If  to  the  ptxajHirty. 

PPEAL  fVoiu  tbe  Eightot^uth  District  I 'mi  it,  Parish  nf  TsLUf^pahoa, 


A 


W.  B.  Kemp  tor  Plain  till'  anri  App<^llrint. 
Ma^rr  <£  i?H<i  for  IK^fendants  arid  AppeLlants. 


Tliti  opitdon  of  the  Court  was  delivered  by 

BermuD£>^,  V,  J,  Thifi  ift  a  pptirory  artion.  The  plaintiff  rlaims  to 
hav*^  acquired  on  the  12th  of  Miiroh,  1)^81»  for  ijtl^il  89^  a  tract  of  land 
in  the  pariHih  of  Tanj^tmhoa,  compoHed  of  640  aci^sH,  troni  tho  State  of 
Louiniatia,  at  n  sale  luflde  th*^reof,  Hn<1er  the  pi-ovision*  of  Act  107  of 
1880. 

ITie  defense  is,  tliat  the  State-  upyer  acquired  title  to  the  laud,  and 
conld  trauafer  uoue,  the  formalities  required  by  law,  aa  conditioiiH  pre- 
cedent to  the  vnlidity  of  sudi  acquisition  b^'  the  StatCj  never  having 
been  I'lil tilled ;  that  the  property  lielouga  to  the  defendants  by  inher- 
itance* 

The  prayer  is,  that  plnintiiFB  demand  be  rejected  and  that  defend- 
ants ho  quieted  and  frtr  f^reueral  relief. 

From  a  judgment  adverse  to  him,  the  plaintiff  Ims  appealed. 

On  the  trial  the  only  evidence  offered  by  plainliff  was  his  title  to  tlio 
land,  derived  trom  the  Auditor,  tind  tlu*  registry  tluTCof  in  the  con- 
veyance book  of  the  parisli. 

The  offer  of  dcfeiubmts  to  show  that  the  foramlitiea  hare  uot  liecn 
complied  with,  wns  resisted  by  the  xdaiutiff  on  tlio  ground  tliat  it  was 
ao  attempt  to  auuni  a  tnx  title,  without  havin^i^  previously  teudei'ed 
the  taxes  paid,  in  the  shnpe  of  a  purchase  price. 

Tlie  objection  was  properly  overruled.  The  title  on  which  j^laintiff 
relies,  is  not  one  to  property  purchased  at  a  sale  of  it  for  taxes,  due  by 
it ;  but  is  a  title  derived  directly  from  the  State,  by  ordinary  contract, 
such  aa  i&  daily  entered  into  in  conventional  salee.  In  a  case  like  the 
present  one,  it  cannot  be  elaimed  that  n  tender  is  neceswiry  as  a  condi- 
tion precedent,  for  although  the  defendant  in  a  petitory  action  is  not 
bound  to  attack  the  title  of  the  plaintiff,  still,  he  may  do  so  when  he 
Bpcciallj'  alh^ges  o\vrier!ihip  in  himself,  and  hns  rin  interest  in  having 
the  title  opposed  to  him  annulled  and  so  declared* 
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It  was  incumbetit  on  pliiiiitifl*  to  have  proved  not  only  the  title  of 
the  state  to  him  and  its  regiestrv,  Uut  nl:*o  that  the  State  had  acquired 
a  TalUl  ritlt  to  the  property.    This  he  has  not  done. 

While  the  re<?oid  KhowB  thu-t  the,  delinquent  lists  of  1877  was  not 
^wom  to  Uy  the  tnx  coUeotor  imd  wrni  not  advertised  as  the  law  re- 
quire;  that  it  was  filed  neither  in  the  recorders  or  auditor's  office,  it 
failft  to  establish  that  the  defendantfl  have  any  title  of  ownership  in 
thenit^hei^f  althcmph  it  proves  pi>SBe&sion  by  them. 

The  JndgTiiciit  of  tht'  lower  court  correctly  rejected  plaintiff's  de- 
ma  j  id  and  proper  1y  quieted  defendants  in  the  possession  of  the  prop- 
erty. 

It  is  atlirmed  with  c-ost§. 


No.  9103. 

Alexanper  M,  Haas  vs.  John  T.  Rhodes. 

Thi^  ea*e  involves  mainly  questions  of  fact  and  the  settlement  of 
long  and  intricate  accounts  git>wing  otit  of  a  reconventional  demand 
— 8uit  l»ro tight  on  a  raortf^age  note. 

Tile  defense  that  the  conaiderntiou  of  Hie  note  was  for  future  plant- 
ing advaJiees,  and  not  for  an  indebtedness  created  before  or  at  the 
p^sji*age  of  the  act,  is  not  a  plea  of  entiie  fiiilure  of  consideration,  and 
does  not  shiit  the  burden  of  piooi'  on  [daintiff. 

The  Supreme  Court  cannot  inveetigato  long  and  intricate  accounts 
covering  minute  details  ot  se^  eriil  years^  dealings  between  parties, 
bur  in  such  eitwes^  will  reumud  the  I'au&c  for  examination  of  accounts 
by  auditors  and  exj)erts. 

Judgment  ou  main  demand  ai^irmed^  i^versed  and  remanded  in  all 
other  particulars, 

APPEAL  from   the   Twejfth   District  Court,  Parish  of  Rapides. 
Blackvutn,  J. 


E.  P,  Hunter  for  Plaintiff  and  Appellee. 

White  ^Thornton  for  Defendant  and  Appellant. 


Tho  opinion  of  the  Court  was  delivered  by  Poch£,  J. 
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state  ex  rcl.  Hero. 

__  No.  9092. 

*^  ^^^^^  The  State  ex  rel.  Andrew  Hero. 

1  =^.^i^^  Praying  for  Writs  of  Certiorari  and  Halitaft  Cor|ui8. 

<  Hi  l^''*^!  The  relator  baring  in  Ine  posBeRsion  certain  movable  property  for  wbicb  a  vnii  of  fi^eqnes. 

I  ^^>    ^2  tration  was  iBHiicd,  and  leinp:  ordeied  by  (be  distiitt  judge  to  deliver  eaid  propertj- to 

— *-    '  the  fihfiiflf,  refused  to  obey  tbc  Older  and  wnsiniprJBonc'd  for  contempt.    He  applied  to 

thisCouit  for  writs  of  certiorari  and  luilcas  coipus.  Seld  tbat  bis  potisessiuu  of  llie 
property  not  being  under  or  by  older  of  tcmit,  bis  icfnt-al  to  deliver  it  to  the  sheriff,  did 
not  conBtitnte  a  case  of  coutdupt,  and  tbat  be  is  entitled  to  tbo  habeas  coipns  fiom  this 
Court. 


Leovff  d:  Kmiischnidt  for  tlio  Relator. 

IF.  T.  Hovsiov,  Jutlgc,  Rc&iiontUiit,  in  prcpHa  persona. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  The  resijondeiit  judge,  in  his  capacity  of  Judge  of 
Division  B  of  the  Civil  District  Court  for  the  Parish  of  Orleans,  in  a 
certain  cause,  entitled  Succession  of  Kate  Townsend,  pending  in  said 
court,  issued  an  order  or  writ  of  judicial  sequestration,  commanding 
the  sheriff  to  sequester  and  take  into  his  possession  property  belonging 
to  said  succession  and,  specially,  certain  movables  stated  therein  to  be 
in  the  possession  of  the  relator,  Andrew  Hero. 

The  sheriff,  in  execution  of  said  order,  demanded  from  Hero  the  de- 
livery of  said  movables,  who  failed  to  make  such  delivery,  denying 
that  he  had  possession  thereof.  Thereupon  the  judge  issued  a  rule 
upon  Hero  to  appear  at  a  fixed  day  and  show  cause  why  he  should  not 
be  punished  for  contempt  of  the  order  and  authority  of  the  court. 
Said  rule  was  duly  served.  Relator  made  return  thereto,  denying  that 
he  had  possession  of  the  property,  disclaiming  any  contempt  or  dis- 
obedience of  the  order  of  the  court,  and  aven-ing  that  he  had  delivered 
to  the  sheriff  all  property  belonging  to  the  succession,  which  was  in 
his  possession  at  the  time  when  the  Avrit  of  sequesti*ation  was  issued  or 
when  demand  thereunder  was  made  by  the  sheriff. 

After  trial  of  the  rule,  the  judge  made  the  same  absolute,  and  issued 
his  commitment  in  the  following  words :  "  Whereas,  Andrew  Hero, 
Jr.,  has  been  found  guilty  of  contempt  of  the  authority  of  this  court 
after  due  trial  on  rule,  in  this,  that  the  said  Andrew  Hero  failed  and 
refused  on  the  28th  of  January,  1884,  and  still  refuses  to  deliver  to  the 
Civil  Sheriff  of  the  parish  of  Orleans,  notwithstanding  due  demand 
made  on  him  by  the  said  Civil  Sheriff  under  a  writ  of  judicial  seques- 
tration duly  issued  in  the  matter  of  the  Succession  of  Kate  Townsend, 
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eoratnanding  th©  Civil  Sliei  iff  to  seize  and  to  take  into  his  jKis^essioii 
bII  the  effects,  moTables  and  immovables  of  the  suiit'etsglon  of  Kate 
Tomsend,  the  dii*inondft  nod  other  j**wf in' of  the  sutcesBiou,  iiotwith- 
ttsoding  demand  duly  made  ou  said  Hero  and  ootwithBtuuditig  that 
tie  said  Hero  admitfed  in  open  court  oo  the  2<5th^of  January,  1884,  that 
he  had  the  staid  diamonds  and  jewelry  in  hi^  control  and  keeping, 
Trhich  diamonds  and  jewelry  th«i  court  now  finds  and  believes  to  be  still 
TTitLiu.flie  contiul  of  the  ftuid  Hero  j  and  whereas,  the  said  Andrew 
Hero  has  Iwen  found  guilty  of  contempt  of  the  authority  of  this  hon- 
or;] Me  court  afttr  due  trial ^  in  obstructing  the  Civil  Sheiiff  in  the  exe- 
eotion  of  said  wiit  of  jiidicinl  sequef^tration   in  failing  to  deliver  the 
-said  diaDiDudB  and  other  jewelry  to  the  said  sheriff,  notwithstanding 
the  said  Hero  had  them  in  hia  hands  or  under  his  control  and  in  failing 
testate  to  said  dieritT  the  place  of  the  present  coucealniput  of  the  said 
diamonds  and  jewelry,  now,  thei-eforcj  you,  the  said  Civil  Slieilff,  ai^e 
hereby  eoTumanded,  in  the  name  of  the  State  of  Loiusiana  and  of  the 
Civil  District  Cotirt,  to  convey  the  body  of  tlie  said  Amlrew  Hero,  Jr. 
to  the  parish  prison  and  there  deliver  him  to  the  Crimiofll   Shenflf  and 
;the  keeper  oi  the  prison,  who  is  liereby  authorized  and  comuinnded  to 
lajpritmn  the  said  Hero  for  the  term  and  space  of  ten  days,  or  until  he 
ifjall  deliver  to  the  said  Civil  Slieriff  the  said  diamonds  and  jewelry, 
(describing  the  same)  and  this  shall  l>e  the  wanant  of  the  Civil  Sheriff 
'  well  as  the  keeper  of  the  parish  prison/' 

Belator  herein,  alleging  sundry  nullities  and  irregularities^  aiii»lieH 
for  writs  of  certiorari  and  hnhen^  €^rpn^  &m\  pniys^  to  be  set  at  lil»erty, 
md  that  the  order  committing  liim  to  prison  for  ront^inpt  be  declared 
Jwdutelj  nnl]  and  void, 

^o  far  as  the  relief  under  the  writ  of  habeas  rorpvn  is  concerned,  it 
llii^t  be  denied  for  lark  of  jansdiction,  upon  the  giTmnds  fully  set 
fcnh  in  the  case  of  State  ex  reL  TJebuys  vft.  Civil  Sheriff^  ^  A,  1225, 

Oq  the  application  for  the  cerfwrarif  the  argument  at  bar  toot  a  wide 
hod  nnwaxran fable  range.  Our  investigation  must  be  confined  to  the 
|iie:itioiifl  of  the  regularity  and  validity  of  proceedings  as  disclosed  on 
bf  face  of  the  record.  State  w  reL  Wintz  vs.  Judge,  32  A.  1'222. 
The  proceedings  present  no  defect  of  regularity.  The  rule  to  show 
why  he  should  not  be  punished  for  the  alleged  contempt  was 
^pilarly  aerred  and  tried  and  relator  was  allowed  t>o  prodnc-e  evidence 
isd  argument  in  bis  defense. 

Tlie  only  qnestion  left  is  whether  it  appears  from  the  face  of  tho 
proceedings  that  the  order  committing  relator  to  prison  for  contempt 
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was  oue  which  the  jndue  wa«  without;  power  or  an trhiirity  to 
therefore,  null  and  void,  in  which  cHse  he  i»  eulitled  to 

fwrarL     State  ftr  reh  Live^ey  vs.  Judge ^  35  A.  741, 

Th**  i>nH'iee  act  for  whirlj  rtlator  wa**  condf^mned  for  *h>i 
pilars  not  only  on  the  .face  of  the  rule,  but  of  the  order  of  c 
it-i^plf. 

If  tbp  order,  with  disobedience  of  which  tht*  relator  i^  c] 
one  in  it»  nature  not  enforceable  by  procef^ii;  for  I'otitt^mp 
order  com  mi  t  tin  ^  him  for  contempt  h  nnanthoriF*<^d  t%m\  mil 

V^iat  waj?  the  order  ^  As  already  stat*Hl,  it  waR  an  order 
ing  the  bkerJtt*  to  Berjnester  certain  property  belonginjj  to 
ail  in  and  staled  to  be  in  the  possefwion  of  relator.  Coi* 
after  notification  mid  demand  by  the  Rherift,  thiw  had  all  tl 
an  order  direct-ed  to  relator  commanding  him  to  deliver,  wn 
fnsal  subject  him  to  pnuinhnient  for  contempt  T  1 1  is.  not  pr 
relator  held  the  pr<»perty  under  any  mandate  or  authority  tl 
the  court,  or  wa«,  in  any  peculiar  manner,  subject  to  its 
wm  u  third  person  ^o  far  a^  the  sneeesaion  is  coneerneiL 

It  appears  clear  that  such  an  order  could  not  have  a  gn 
than  a  writ  of  posp^es^ion  issued  in  execution  of  a  final  jndgin 
ing  the  delivery  of  a  spei-ihc  objei*t:  yet^  even  lu  such  a  ci 
condemned  could  not  be  punislied  for  ci>n tempt  for  refusal 
On  the  contrary,  the  Code  of  Practice  specifically  provide« 
remedy,  viz :  in  an  aetion  for  damages,  or  by  distraint  o3 
property  of  the  debtor.    C\  P,  635-6,  et  »eq. 

It  thus  aiipeaTs  that  our  law  does  not  authorize  the  enA 
tinal  judi^metitjs,  much  les«  of  ex  parU  firders,  directing  the 
property,  by  process  for  t*on tempt* 

We  lay  this  down  a«  a  general  proposition.  There  ma; 
tJon^f  but  certainly  tJie  case  at  bar  is  not  one. 

The  relat4>r  does  not  confess  possession  and  defy  the  autll 
court.,  even  if  that  would  jnatify  such  a  proceeding,  on  wl 
presg  no  opinton. 

On  the  ecmtrarj,  he  denies  under  oatlt  that  he  had  pofia^ 
delivery  was  demanded,  or  even  when  the  order  of  the  court 
If  th  8  be  true  J  it  nray  be  imposaible  for  him  to  comply  wi 
of  the  court,  and  in  that  event,  under  the  eommitment  as  iti 
imprisonment  wonld  be  for  life. 

It  it^  true  the  coart  finds  the  fact  agaimit  him,  but  thia  is  tx\ 
to  make  the  case  an  exception  to  the  rule  above  fumoui 
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Dr&SEKTtNG  Opinion, 

f^EftjfrPET^j  C  J.  It  is  inilisputfthly  ^ttlt^d  in  the  jurisprudence  of 
li*  Stiite  that,  in  jimtN^rn  ftf  hfibvfrfi  f^rpvB,  tlim  Court  has  no  jurisdic- 
tion [uile^^s  in  (Uj^ck  in  vvhic}i  hu  nppeal  lit's,  .State  ex  rel.  Geele;  State 
rrL  Wiiod,  30  A.  450,  672 1  m.  A.  1225;  St  at**  ex  re/.  Krownj  State  ear 
^.  0  Mally,  O.  B-  56,  foL  m\,m5 ;  28  A.  82,  U.  B.  53,  p.  44 ;  p.  279, etc.;  35 
*  p.  -,  etc;, 

\i  U  alfto  auqueatlonahlj  tinally  th^ff^rinined  that,  in  cases  of  certio- 
H.  where  the  remedy  is  invoked  aw  mixili;iry  to  relief  ami  huheas, 
fp^tM^  tliiii  Court  hag  likewiet*  uo  jjownr  iu  revise  the  proceedings 
^re  it  hiiS  no  juriiKlirtion  over  the  TQiain  matter — that  is,  the  habeas 
ipitf  applic-ation.  Kanie  authoiities,  speeially  those  of  Brown  and 
llalJy. 

|i  15,  b<*^ideft,  established  by  ad,j"dirated  and  unassailed  precedents, 
It  in  original  and  independr^ut  rases  of  iyrUorari  instituted  to  test 
validity  of  proceedings  in  uiuijipealable  cases,  this  Court  will  not 
[Oirp  into  the  intrinHiic,  but  merely  into  the  extrinsic,  correctness  of 
t  proceed! ogs  attacked:  in  (kther  u^ord^Sj  tluit  its  investigation  is  to 
^strtcted  to  matters  of  form  and  not  of  substance.  Same  cases  and 
tr*  referred  t^  in  those  of  Brown  and  0\Mally. 

i  mutters  of  contempt,  tliis  Court  1ms  de«'ided  that  it  will  not  inter- 
>  irhether  the  complaint  apptiir  in  the  shape  of  an  application  for 
\0a/^  corpus^  or  prohihitimi,  or  €Ertiorarif  in  tlie  first  instance,  because 
I  maitter  14  not  appealable ;  in  the  second,  because  it  is  not  the  proper 
bbdy;  ID  the  third,  whenever  the  proceedings  appear  to  have  been 
plljiHv  conducted  J  unleiw  in  cases  of  manifest  usurpation  of  power 


iSiM!\  of  the  proceeding  here  is  to  impose  imprisonment  as  a  means  of  ,^* 

in/tmn^  oHigatiouii,  or  as  a  penalty  for  failin^,^  to  fultil  obligations. 

Tills  our  law  does  not,  save  in  exceptional  i^l^ies,  permit.  Our  law  is 
irjjri*  ae  eiact  in  providing  for  the  ^'^eKecution  of  judgments  requiring 
ioiaetluug  ti>  lie  given  tir  Romeihing  to  be  done,"  as  for  the  ^* execution 
if  friilgmentfl  directing  the  pjiyment  of  a  riuin  of  money."  These  form 
hf  ■'ubjei*l**  of  separate  sectinns  of  the  Code,  There  seems  no  more 
i«rht*riTy  for  idaiiing  process  of  eontejni*t  in  aid  of  one  than  of  the  other 

TfriUtion, 

ii  is,  rheiTefore,  orderefl*  atyndged  and  decreed  that  the  order  com- 
litfing  relator  to  prison  for  contempt  lie  declared  null  and  void  and  be 
et  iAide. 
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and  consequent  abuse  of  authority,  ami  unices  the  commitment  i«  in- 
valid on  its  face.    Same  cases,  etc. 

In  a  case  of  contempt,  where  the  act  done  bad  het^n  chargeii  U>  have 
been  committed  out  of  the  presence  of  the  cotirt,  where  the  iyffi'ti(le-r 
liad  been  sentenced  without  a  hearing,  this  Court  has  annulled  tlie  pro- 
ceeding, for  the  reason  that,  in  the  particular  iDBt:Hiicf,  a  nile  should 
have  been  issued  and  the  offender  should  Imve  Irf^f^n  tried  rontraiiicto- 
rily,  allowed  to  introduce  evidence  and  ha  ye  hiniwelf  reprcMiient^d  hy 
counsel.     State  ex  rel,  DeBuys,  32  A.  1250. 

In  an  anterior  case  a  witness,  iniiirisaned  for  ccm tempt  for  r^fuaing 
to  answer  a  question  which  the  court  hjid  ordered  him  to  answer.  Ap- 
plied for  a  certiorari  but  was  denied  tho  reliof  sought. 

The  court  there  held  that  the  writ  is  limited  to  faseK  where  it  ap- 
pears on  the  face  of  the  record  that  the  i^rof^eedin^s  are  fibwolutely  nulh    ^ 

The  court  took  occasion  to  say  that,  if  then^  had  Im«u  alnifet^  or  even 
error  in  the  exercise  of  the  judicial  pciwcr  conferred  upon  the  di,^tnVt; 
judge  and  if  the  relator  were  a  sufferer  thereby,  and  even  if  the  lavr 
provided  him  no  redress,  his  case  would  merely  illustrate  the  iuevit/i- 
ble  imperfections  of  all  human  devices  to  secuix^  an  infallible  ivdinirus^ 
tration  of  justice  and  flawless  protection  of  rights.  #  •  ♦  Mere 
error  in  the  decision  of  questions  propii  ly  submitted  to  their  determi- 
nation (inferior  courts)  and  regularly  determiued,  can  only  be  corrected 
in  the  exercise  of  a  jurisdiction  purely  npprnut'<\'^ 

The  relief  asked  was  denied.    State  ex  reL  WintK,  32  A.  1225. 

In  another  case  in  which  the  power  of  the  court  to  issiie  an  injutic- 
tion  had  been  questioned,  this  Court  held  that,  as  there  was  no  warrant 
in  law  authorizing  the  court  to  issue  the  writ,  although  provisiotinlly,, 
a  disregard  of  its  prohibition  could  not  b«  ti'eated  a*s  a  contempt  and 
the  offenders  were  released.     State  ex  n'L  Livemey,  Ji5  A.  741. 

So  that  it  is  clearly  established  that  whenever  the  proceed iugs  to 
punish  for  a  contempt  appear  to  have  been  regularly  conducted  and 
the  commitment  is  in  proper  form,  this  Court  will  not  interfere^  uttlesft 
in  cases  of  evident  hardship  and  opprcctHiou. 

In  the  present  instance  it  is  manifest  that  thift  Court  ha*  no  jnriwlic- 
tion  as  far  as  the  habeas  corpus  application  is  concerned.  The  c^HoraH 
proceeding  having  been  invoked  as  an  ancillary  proceeding  to  that  for 
a  habeas  corpus  should  likewise  be  non  coram  jndice^  under  the  maxim 
that  the  accessory  follows  the  principal. 

But  were  it  not  so,  taking  the  application  for  a  certiorari  before  th« 
court  to  be  an  independent,  as  those  in  the  DeBuys  and  Liveaey  caseg; 
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it  w  gl&nog  thut  the  rpUUor  was  proceeded  against  by  rule,  that  he  was 
Allowed  to  adduci^  evidenoe  and  otherwise  to  be  contradictorily  heard, 
that  the  eoniTDitnieut  show^  on  its  face  these  contradictory  proceedings 
mod  thtiit  aft^T  such  trial  he  was  found  guilty  of  contempt  and  was  con- 
demned to  impriaouuient. 

Before  sut4i  proceed!  Qgfe  the  court,  should  pause,  and  mindful  of  the 
importan*^  of  the  exereiae  of  the  power  of  punishing  for  contempt, 
whieh  m  iDlii^rent  as  a  matter  of  necessity  in  all  courts,  no  abuse  of 
aiUhority  or  upprejisiou  appearing,  the  court  should  decline  to  inter- 
pose ite  ant  Hon  ty  to  annul  the  proceeding  to  release  the  offender. 

Hut  tt  is  t'ontemled  that  the  commitment  sets  forth  a  fjtate  of  facts 
wliich^  eveij  if  true,  would  not  justify  a  punishing  for  contempt,  and  it 
i«  j>omtedly  claiuied  that  where  a  court  directs  a  party  not  connected 
witb  tJie  snit  to  deliver  t-o  H  sheriff  property  in  his  possession,  but  to 
which  no  claim  whatever  is  set  up,  and  such  party  refuses  thus  to  de- 
liver the  property,  this  ia  uot  contempt  and  the  recreant  party  cannot 
be  punished  f<ii  surlj  refiij^al  to  obey,  because  the  court  has  no  power 
to  enforce  obedience  to  its  orders  in  that  manner. 

Now,  in  order  to  establish  that  theory,  a  parallel  is  sought  to  be 
established  by  punishment  for  contempt,  and  judgments  final  and  exec- 
utory directing  the  delivery  of  property  by  a  party  to  a  suit  to  the 
other,  and  it  is  insisted  that  because  the  law  provides  in  what  manner 
mek  judgments  are  to  be  enforced  and  executc^d,  resort  to  punishment 
for  contempt  cannot  be  had  a  fortiori  against  persons  who  are  not  par- 
ties to  the  suit  and  who  cannot  be  placed  in  duriori  casu. 

There  is  no  parity  between  the  cases,  either  in  their  nature  or  in 
their  character. 

Judgments  to  deliver  property  are  in  favor  of  parties  litigant,  they 
are  rendered  in  a  civil  matter,  and  their  enforcement  and  execution  are 
specially  provided  for. 

Decrees  or  orders  under  which  are  issued  commitments  to  punish  for 
contempt  are  in  vindication,  not  of  the  rights  of  litigants,  but  of  the 
authority  of  the  State,  represented  by  a  judicial  officer.  They  are  quasi 
criminal.  They  concern  the  well-being  and  good  order  of  society  and 
are  the  only  mode  in  which  the  authority  of  courts  can  be  made  to  be 
respected. 

If  the  doctrine  is  recognized,  that  refusal  to  deliver  property  to  the 
executive  officer  of  the  court,  when  a  specltl  order  is  made  therefor, 
cannot  be  punished,  when  the  refusal  emanates  from  one  not  a  party 
to  the  suit,  and  that  such  order  to  deliver  can  only  be  enforced  against 
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euch  party  in  tlie  saiite  iimniier  that  ;ijiid|,'ineut  ford<*livery  of  pnip- 
erty  against  a  party  to  the  attit,  ran  bt-,  Hmu  Jet  it  be  said  tb^it  t-fj*'^ 
miiniutfttrutioiJ  of  j  notice  juiiy  VHMJonie  a  fan-e  ^nd  n  iiioekery. 

Theits  can  be  no  doubt  that  the  piQpvTty  in  queatiou  mu^t  l>e  t5ou- 
Bidert?d  as  property  iti  the  i;iistody  of  tlie  law^  belonging  an  it  doe**  to  a 
sitiecehsiDn ;  tluit  the  court  Iiiivirig  Ibuud  tliat  it  wm^  in  the  pon»*?ss*i(>n 
of  the  relat<iTv  who,  claiming  uo  titlv  to  it  and;  thf^refore,  without  T^'iir- 
rabtj  refused  to  deliii^er  it  to  its  exe<?utive  officer,  it  was  a  dear  ca«e  of 
contempt.  State  ve.  Start,  7  Iowa,  501 ;  Hull  vs.  Thomas,  3  Kdw^- 
236;  Williams  \h,  Duruelle,  51  Cal.  442;  Sinethurts  Ca«e,  2  Sandf. 
724  J  People  ej^  reL  vs.  Brown,  4  Paige,  405;  Noe  vs.  Gibson,  T.Paij^e^ 
513 1  Wells  on  Jumdictiou,  p.  177,  sec,  178;  Ilurd  on  Habeas  CorjyuSn  7. 

While  it  eannot  Ije  denied  that  in  the  exercise  of  our  supervisory 
poweiH,  we  niay^  by  eertioi'ari,  inquire  into  the  validity  of  a  coiniuit- 
ment  for  contempt^  it  is  likewise  indisputable  that  where  the  coininit- 
intJiJt  was  i&wued  ni't^v  a  contradictory  proceeding  and  shows  on  it«  face 
that  thts  facta  found  constitute  justification  for  the  punishment,  this 
t'ourt  shall  atid  cannot  interfere.  Commonwealth  vs.  Newton,  1  Grant's 
Caaes,  453 ;  Willamson  vs.  Lewis,  39  Penn.  St.  30 ;  Ux  parte  Perry,  o 
Daly,  N-  Y.  530;    Maryland  ex  parte  Maulsly,  13  Maryl.  621. 

The  distrirt  judge  was  right  in  setting  forth  the  facts  found  by  him. 
It  is  the  duty  of  tlie  inferior  courts  always  so  to  do,  in  order  that  the 
BHperior  couit  may  be  fully  advised  as  to  the  rightfulness  of  the  com- 
njitinent,  for,  otherwise,  it  would  be  in  the  power  of  such  courts,  by 
making  a  general  warrant  of  commitment,  to  deprive  the  higher  court 
of  its  right  to  review.     Hurd  on  Habeas  Corpus,  pp.  414,  415,  note. 

Considering,  therefore,  that  the  commitment  in  this  case  was  issued 
by  a  eonvpet:eiit  eonrt,  that  the  proceedings  were  regularly  instituted, 
rtmtradictorily  eouducted  and  determined ;  that  the  lower  court  had 
the  powt»r  to  punish  for  contempt,  for  the  omission,  failure  or  refusal 
to  do  the  act  whiuli  it  thought  should  be  done,  namely:  the  delivery 
to  the  ftberilf^  of  personal  property  belonging  to  a  succession,  in  the 
custody  of  I  he  eonrt,  to  which,  the  relator  raised  no  title  and  which  the 
eourt  fonntl  wu*^  \m  his  possession  when  the  rule  for  contempt  was  tried 
and  decided,  1  think  that  tjtie  application  for  relief  should  be  dismissed. 

Manning,  J*     J  concur  with  the  Chief  Justice. 

Rehearing  refused. 
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M*lLVAiifii&  gJpEiGEL  VS.  Mrs.  M,  C,  Legar^  and  Leox  GoorHALX. 

A  purehttfte  of  luovahle  effiHJtH  In  atmthfM   SiaUi.  for  dellveri   In  tliin  Stat^*  Ut  bt  paid  for  on  ^32         il7fi' 

(tiiip^^tu>D,  iividtjm'BH  u  cuutruot  to  bu  t<x<]ciit«d  m  this  ^tutti  '  "~ 

Tbf  vcadnT  df  dmcli  propwily  \v.  vntiUed,  Qpd^i- Dur  laWR.  W  tht  Ti^ndor'i  pi-mleK*!  ou  iba 
noTsble  «fle<^ta  to  »e4:nrf  the  i^A.vnieDC  of  ibe  Htipalnt^l  rredU  inrttalments. 

APPEAL  from  the  Twenty-second  District  Courts  Pansli  of  Asien- 
ijjon,     Chevrers,  J. 

Etit€fird  ;V.  Pu^A  for  PlaiuHifw  tmd  AppeUanta : 

FACTS. 

I,  Tbis  «««0  wn»  t«iii»iided  fur  tb«  uklu|^  of  fhrrber  twtiiuoiiy  so  to  wbetber  tbe  euutraDt 
of  edJr  bttweeo  plaJntifTn  Acd  Lagiair^  woa  coDanni mated  iu  LonitLliuia  or  Obio,    ^  A,  KHI. 

1;,    An  rf«-ii<--ri/  f  uitruct  betWL*ti  pla^tlffH  iuid  Ltif^arA  wjw  iiiJuJi'  Lii  Obio.  mibjeet  tti  thr  mit- 

pMhrirt  fonditiim  tbnt  the  boilers  \renj  Jilivf^r^  in  Louli^iiiua  to  tbo  vend  to  uivii  found, 

mIUit  pfrr€fnsd  inrpectimt  vud  vi^r^  in  tfood  tinier  find  tfttixfaftarjf.    The  {.-ontmot  only  be- 

i?Hi4  iin  fx^cuft*i  one  aiid  tho  pinportj  Ci-aTinri-n^d  qo  tht^  fulfil ni^^nt-  of  tbese  4.-oi]dl11on« 

m  Lotrinafia,  tbt  ilsk  ap  to  tbal  time  Ittlng  on  tbt;  vtndiFt*;.    nil  A,  Sfitip   U.  C.  10;   4  A. 

783:    B<?tijiuiilii  Mti  SaJe*.  Mtftion«  Hl».  651,  30S;  ^J   A.  4IS:   C.  C  2471,  ^460.  2044  ^  '2:J 

WaIL  1«. 

•  LAW. 

A.  AgrecrnfliiU  legally  «nlfif«d  into  have  tbe  BfFe(?tA  of  L»w  oji  tLti«e  who  have  fonufid  Ibem 
Tb4?]r  cannot  Iw  revokeil,  c^hi^ged  or  Jilttimd  uolebB  by  moUiiLl  domacnt  of  thi!>  partiefl. 

1.  C9iili4crii  utv  a]  wftyn  prftnaiisiNl  to  1m  made  wHb  referc^ie  ha  tbe  Lu^h  that  guvciti  tboni 
uid  tfaelr  ^nttject  mnttier.  wkLch  l^w*  enter  into  and  /*3rin  tt  part  ntui  purtwn  thtrrt}/. 

I'.  Wb«-Ji  thtre  eiifitfl  all  ih*"  I'onditionii  wblch  by  law  create  and  biriop  alioat.  n  crrtain  Ug^l 
rwuffH  the  elfi-ttfi  flowing  Itijfally  fioui  snub  \\  fltste  of  fncts  will  /hK'^j/n  u^AefAtir  (A«  ;parJi^# 
/crftiaw  f/r  in£frj3<^nJ  fA4fiii  a/  iittf.  Opiu1f»nA  of  pmtl<?H  bavc  no  fflfpct  on  lo^al  H|!bt-»,  A- — 
C-  i\  IWOI  B.— E^u  1012.  No.  3  i  aa  A.  If*-  34  A.  G75;  n9  U.  S.  ;m  j  US  U.  R.  365;  SO  A. 
USD-  I'J  A.  790— "  111  way  A  In  aci:oTdauu«  with  aud  hiibi  ideal  on  U\aU  the  knt^*  that  ntny  in 
■ny  wnj  nflbot  bin  i^uiitract/'  C— 30  A.  G43,  &54  :  2!>  A.  347^  ^  A.  217:  ^  A  GU  ;  21 
A.  361 . 

ThufEK  of  whicb  thu  bnyrr  rBnerres  to  bimsiolf  tbii  ri>jf^  and  /nw J.  althouffh  tbn  price  be 
jk^re«c]  an.  arr  ruti  toM  on  til  tbe  hayer  bt^  eati^fled  wLtb  the  trial,  wbtch  la  a  kind  of  ^tiJt" 
;x7viH  (?oncIih/jn  of  thf;  »de  C.  C.  3(144,  30f»fi,  2471 1  Bfli^tamlii  on  Sal««,  H«4:tiona  31!^,  651, 
30«:    91  ^k-413r   C.  C^    204;).  2044. 

Whtre  obll|:atloti   hH«  been  i-4titr;ictei1  on  a  mii^iHiudpe  i-onditiutiH  tbe  tbin<r  which  forma  tb<^     * 
»ab^«^  of  the  contract  Ia  ttt  thi'  tiMk  nf  ths  tfbliffar  anttl  ibe  tivent  wbicli  fonntt  the  eoddL- 
tioD  bAH  happened,     fl    U.  2043,  2041  ^471. 

Tile  aev^ptancn  to  fonn  a  c«ntTai:t  loiint  be  lu  all  thftii^a  eonfotmnble  to  tbe  oflTor.  It  i*  indi- 
rifibitP  iiod  DiMAt  be  Ai^ci^pt^d  to  ttN  findri^ty^     l^-  IJ.  1NQ3. 

tf  be  has  pot  accfipfpil  tbf*  rontmrl  a^rcHrdio^  t<i  Its  rf^nnJ),  tbere  lit  t)0  (^atEiU}C>  ClC-:  if  be 
h**  arceptHl  in  the  only  vraj  to  wbic^i  hf\  uonld  sLfcfiptr  lie  1b  botiud  b^'  the  act,  anil  cau^ 
Hi  4  ^ainnay  £tj%  meaJjinu  and  porport..  'jl  A,  ^J^  ;  30  A.  '2S3  :  30  A.  7G0  ;  1  L.  !§£  ;  [^  A. 
5^  L :     [WojAiain  on  Snlefl,  Kt^rtioij  m-.   C.  C.  ]j^U  :    38  A    j^ :    Hen.  p,  L003,  Nuh.  SS,  Ifl. 

Wbei «  a  i'on tract  of  Rale  i^  rotenej'l  into  in  one  StnK^  to  Uii  ^i^^irfoTiTiefl  in  anutbor,  the  lawa  of 
iJ  e  latter  govern  lt«  perform auce.  A  ooiitract  of  aalo  nia^Io  in  Ohio  to  be  ejeotit<-Ml  in 
L  firutna,  and  np^^n  iiiAprction  an^  view  by  tho  vf^ndL^H,  and  bini  SiCceptAnco  thcr^  of  th0 
I*    parl^  told  I  if  tbo  wime  bv  in  good  order  and  aatlafautory,  falia  under  the  Lkm^  Qf  Loo- 
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isianA,  and  the  vendor's  privilege  attaches.    Hen    p-  ^^^^-  ^^-  ^^'  ^^  ^'  ^-  ^^  •  ^'   ^'  ^^ 
406;  31  A.  599;   17  L.  590;    10  A.  7^:   33  A.  419.    11  €.  Itii  45  A.  421. 

E,  N.  Sims  for  Defendants  and  Appellees  ; 

1.  The  evidence  shows  conclusively  that  the  locus  cf^titm^ttut  wua  CincLaQsti,  ip  the  Slti^tA  of 
Ohio.  The  sale  vras  made  and  coDsnmmated  ttieie.  fZ  A.  9B4 ;  B  M.  134 :  35  A.  ^3^  ;  C 
C.3456. 

2.  The  Plaintiffs  made  no  effort  to  show  that  there  eiLiAt^  a  reudor's  privtln^e  upon  mckT-ft' 
hies  under  the  laws  of  the  State  of  Ohio. 

3.  Saoh  a  privilege  is  unknown  to  the  common  law.  8  Martlia.  t^;  H  A-  305,  9d4 ;  C.  C,  m.t%. 
10;   10  A.  158;  35  A.  338. 

4.  This  Coart  will  tA\iQ  judicial  notice  thereof,  and  that  tht  commoD  luw  forms  thts  baslA  af 
the  jarisprudence  of  Ohio.    3  A.  335  ;   IC  A.  158  ^  d  Ms&rt   L:v5p  3  A.  ^'M 

5.  All  of  the  ahove  decisions  nnder  third  and  fourth  bt^ndfl  wtre  nipresaly  roaflinntid  by  1  bis 
Court  in  the  original  decree  heroin,  and  those  quo^tlonft  arc  sfltrl«d  imcvuciililv  so  fax 
as  this  case  is  conceiiied. 

6.  The  plaintiffs  are  not  seeking  to  enforce  an  allegf«(|  ptlvJtejge  jL^inmt  J.  C  Le^ ar^  or  Mra. 
Legar6,  but  against  Leon  Godchaux,  a  third  person. 

7.  Privileges  are  to  be  utrietly  construed.  C.  C.  3185.  3,113  x  HutinPD  1:138.  No.  3,  aad  cjb»e« 
noted ;  Succession  of  Cox.  33  A.  1035. 

8.  As  against  third  persons  they  must  be  conclusively  f«tabli*hicd.     10  A.  439 ;   13  Ah  35S. 

« 

The  opinion  of  the  Court  was  delivered  liy 

PocH^:,  J.  Plaintiflfij  seek  to  subject  to  their  vendor's  privilege,  thi?ee 
sugar-house  boilers  and  accompanying  onttit  wliieh  the^-  sold  and  de- 
livered to  the  defendant,  Mrs.  Legar^,  on  a  plantation  whicU  was  sub- 
sequently purchased  from  her  at  a  private  lale,  by  the  defeudant^  God- 
chaux. 

The  cause  was  before  us  last  year,  and  it  was  then  remauded  to  the 
lower  court  for  the  purpose  of  taking  testimony  to  sliow  tlie  place  where 
the  contract  was  entered  into  or  completed.    :U  A.  Vr2^i. 

After  trial  under  that  order,  the  district  court  found  that  the  con- 
tract had  been  made  and  executed  in  the  Stat^  of  Ohio,  and  held  that 
under  the  common  law,  which  prevails  in  that  State,  plaLutitfs  had  no 
privilege  on  the  boilers.  It,  therefore,  r^ected  plaiutiffis^  claim  for  a 
privilege,  and  they  appeal. 

The  sole  question  presented  involves  the  diacuasion  of  the  exaet 
place  at  which  the  contnict  was  completed. 

The  negotiations  betwe(;n  the  plaintiQs,  who  are  boiler  makers  in 
(Cincinnati,  Ohio,  and  the  defendant,  Mrs,  Lagare,  who  was  at  that 
time  a  planter,  and  a  resident  of  the  pari.sh  of  Ascfusion,  in  thia  State^ 
were  carried  on  exclusively  by  correspondent-e. 

Their  letters  show  that  the  boilers  were  to  be  made  to  >trft.  LagJir^*^ 
order,  and  to  be  delivered  to  her  on  a  steamboat  at  Ciuciimad,  where 
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tiiej  were  to  bet  paid  for  on  delivery,  one-half  cash,  and  the  other  half 
by  her  not*;,  puyahle  iu  Deeeiubet'  followii\g. 

Had  the  correspond eiue  ceat^d  at  that  point,  and  had  the  contract 
been  clased  and  executed  under  those  stipulations,  the  controversy 
would  undoubtedly  fall  under  the  laws  of  Ohio,  and  the  case  would  be 
with  the  defeudaut,  Godr^haux* 

But  tike  record  shows  that  in  her  letter  of  May  27,  1877,  Mrs.  Legar6 
in  ordering  the  boilers  under  phuntiflfe'  conditions,  refers  them  for  the 
cash  iustalhiieut  tn  her  lui^rt^haDt  or  agent,  L.  Godchaux,  of  New  Or- 
leans, and  requests  them  to  write  to  the  latter  so  as  to  ari*ange  prelim- 
Inariejs  for  the  payment  iu  fpK^stion.  Conforming  to  lier  desires 
plaintiffs  wrote  to  Godchaux^  under  date  of  June  1,  1877,  in  the  follow- 
ing wordRi  « 

■*We  have  contracted  with  S.  Cecil  Legar6"  (Mrs.  Legar^'s  attorney- 
in-fact  )  **for  the  conatruction  of  three  boilers,  drums  and  fixtures,  for 
the^uvenir  Plantation.  He  a^ks  us  to  advise  you  of  same,  and  di- 
recting to  draw  on  you  for  one-half  amount  (  $1075 )  when  outfit  is 
shipped.  We  expect  to  have  all  complete  and  ready  in.  about  three 
weeks.'' 

This  notice  was  answered  by  Godchaux  on  June  4,  as  follows : 

'*Your  favor  of  let  inst.  came  dnly  to  hand.  We  will  pay  your  drafto 
($107.5)  for  one-half  of  Dr.  S.  C\  Legar^'s  contract  with  you,  against  Dr. 
Legar^'ft  receipt  of  the   boilertt,  etc.,  in  good  order  and  satisfactory." 

It  is  too  plain  for  argument,  tJiat  the  terms  of  this  letter,  if  accepted 
by  the  contracting  parties,  operated  a  most  material  modification  of 
the  original  contract  which  the  latter  had  contemplated. 

The  evidence  in  the  record  shows  to  our  entire  satisfaction  that  the 
cf>nditions  therein  contained,  were  accepted  by  both  parties. 

True,  the  plaintiffs  made  no  answer  to  the  new  proposition,  but  they 
acted  under  it.  and  hence  tliey  gave  an  implied  but  unmistakeable  as- 
sent thereto.     C.  C.  1811. 

Without  the  assistance  of  her  merchant,  Mrs.  Legar^  was  powerless 
to  comply  with  the  stipulation  of  a  cash  payment  of  the  boilers  on  de- 
livery. Hence  she  refened  plaintiffs  to  him  for  his  consent  to  advance 
the  necessary  fimds,  and  in  giving  his  assent,  he  dictated,  his  own 
terms,  which  pi'actically  altered  and  essentially  modified  the  contract, 
which  would  have  been  entirely  abrogated  without  his  concurrence. 

Under  the  original  stipulations,  the  boilers  were  to  be  delivered  and 
paid  for  in  Cincinnati^  and  would  thus  have  become  the  property  of 
Mrs.  Legare  before  leaving  that  city.  Under  Godchaux's  stipulations 
they  remained  plaintiffs'  [>roperty  until  delivered  to  and  accepted  by 
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Mrs.  Legar^,  or  K«r  ageot  on  her  plantation.  Had  Uie  boilent  on  in- 
spe^ftioB  l^e**n  fouud  not  to  he  of  thv  prt'iimbt*d  dinjeusioiis,  or  of  the 
reqniivd  qUiLlitv  of  iiiuN-riHl  and  workniniirihip^  the  ^If^liverv  utid  tlie 
contTact  would  not  have  been  completed,  and  tlie  pay  meet  would  liavi* 
l>eeJi  withht^kl*  ntlnTwifte,  if  tilt*  Ijoih-rs  had  be^^ii  ronsit1i*i-ed  a*(  de- 
livered Uy  fthijuncint  at  (liu^iiiuati,  in  ari;mdam'('  with  tht  origin al 
atipulationH. 

The  terms  rerjuirf^r!  by  Godrhaux  w*^re  hrtmglit  to  tht*  oiitif*'  of  Mrs, 
Legnr^,  wlio,  of  course,  tteceded  theret<>. 

Her  ai^^nt  Ift  whown  by  h*^r  ftabft*Hjuent  rorrertpondenre  and  by  a  for- 
mal notice  which  sh**  /rave  to  [ihuntilfi^,  on  tht*  day  that  the  boilers 
w^ere  Te<^eived  on  her  ]>1  notation j  tit  \vhi<'h  tiinr  tiulyj  tuul  not  lavtort^t 
fthe  aiithonzed  the  latter  t*Mlraw  oiH«odehaux  for  the  *^a(^h  puvTiient, 

The  aeceptaiiee  of  those  terinw  by  the  plain  tiffin  ii^  i^hown  by  the  Oict 
of  their  &hti)ping  the  lM^|lerti  without  exaeting  the  previoo^ly  fitiimlated 
cash  payment^  and  hy  thesudditi^anii  fart  of  not  drawing  for  the  same 
before  reeeipt  of  the  notice  whieh  waa  i^eni  to  them  by  Mrs,  Legare,  on 
th«  30th  of  August,  1877..  The  boilers  had  V>een  shipped  a«  far  ba^^k  a«* 
the  ]  4th  July —the  rlelay  of  delivery  having  bren  caused  by  the  Hiiiking 
of  the  boat  on  which  they  had  been  shipped. 

Had  they  l>een  lost  in  trmmtttj  the  liw«  would,  lieyoiid  a  d<aibt,  have 
been  that  of  plaintiili*,  under  the  cim  tract  as  modi  tied  by  tlic  t^'niia 
iiiiim^ed  by  Godrhaui,  himself.  Sm:h  was  the  ver.v  objtjct  of  the  titipa* 
lations  contained  in  his  letter  to  jilaiutillH.  He  cannot^  now,  e»ca|>e 
the  constiuences  of  his  own  acts  in  the  preudwes. 

The  direct  and  immediate  ctfect  of  the  moditieatiou  of  the  coutract, 
made  it  only  e3Le^■nt^>^y  and  suhjecti^  It  to  tlie  lasvs  of  Louisiana,  govern- 
ing sneh  contracts.  Tlie  new  Rtipulations,  eir nutating  from  tiodchaux 
aiid  accepted  by  all  parties,  engnifted  a  Huspi'ntiive  condition  in  the 
contract ^  under  which  it  could  not  be  executed  before  delivery  of  the 
things  sold,  in  tliis  Stat<\  lleTici*  the  conclusion  that  it  thus  became  a 
Louisiana  contrm-t,  and  thai  its  enforcement  must  be  tested  under  the 
laws  of  this  State,  C.  C.  204a,  2044,  S471 ;  Beirne  &  Ibiniside  vs. 
Fatton,  17  La.  5rfJ*;  Overeud  Gumey  &  Co,  v8,  Robinson,  10  A.  728; 
Maillard  vs.  Nihoul,  2\  A*  411^;  Dnncfln  v^.  Helm,  iS  A.  4lf^ ;  Charte  & 
Bods  vs.  Heyucr,  31  A,  599;    Beiyainln  on  Sales,  aections  rJOB,  ;U9»  65L 

We  have  fiiven  due  consfideration  to  the  authorities  invoked  by  de- 
fendant's counsel  in  support  of  his  proposition  that  this  contract  must 
he  CDustnied  nnder  the  laws  of  (Jhio^  bat  the  decisions  which  he  has 
quoted  present  cases  of  purchaaes  mode  by  rt^jdenu  of  thii  State,  in 
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Other  J^tatefl  of  the  Uaion  And  m  foreiga  ffiinitne%  and  they  pretwnt 
MDtriict*s  whirh  iHiiitiiiiied  no  ritipnhiti<mrt  of"  a  su3|j«u8ive  conditiou, 
r(mtrjM!t!S  in  which  the  puiehiu*ei  i4  Inid  not  <*veji  recoivert  thi>  right  of 
iDB}WH*timi  of  the  article w  bong! it  by  tUeni.  Whirtton  v&.  Htodder,  8  M. 
134-  Coir  v».  n^i^alkghiin,  ii  A.  !)S4;  Bn-nt  vti.  Stmnfte,  fti  A.  158; 
Uieb  vf^,  Hluiu,  U-'i  A.  23t3, 

louder  the  cir*'iijji8tJini:ett  of  this  raHe,  we  eoni^lude  tihat  the  contrai^t 
poqld  he  executed  in  Ijimisirtna  rmly,  and  that  plaiutittk  are,  therefore^ 
eJiTiiltHl  to  the  protection  of  our  htwti  on  tiic  queMtion  of  privileges  ou 
movahlei^. 

It  m,  therefore^  ordered;  adiud>;e<l  and  deeiwHl  that  the  judgment 
u[i[Hsded  fnnn  be  annulled  J  it  voided  jind  reversed^  and  it  is  now  de- 
rrei'd  that  a  privilege  be  roeogniKed  in  favor  of  plaintiffs,  on  the  boilerw, 
rhuiiis  Hud  fixtures  sold  and  delivered  by  them  to  Mrs.  Legar^,  on  the 
SiHtvt^ir  plantation  in  the  parish  of  AA^eension^  to  aeeure  the  sum  of 
ma*  tlioU!4and  and  seventy -live  dollars,  with  interest  of  eight  per  cent 
periinuain,  from  January  5^  Ij^7!^,  until  paid,  together  with  the  eotfta 
uf  tbis  appeal,  the  eusts  incurred  in  tlie  lower  court  in  the  present  case, 
tti*d  one-half  of  the  cogfcii  incurred  in  the  first  or  previnus  trial  below 
of  t\m  case* 


No.  9054,  J*L^i 

;>{  mil 
Th^  State   of  Loiisia^ca  vs.  Lor  is  Blaskr.  ^m4j(5i| 

Tke  ardhiimceaf  th«  city  of  Kaw  4>rk^iia  wlikh  oxuctA  twenty  iive  c:eut9  for  everj  loud  of 
AUpplifNi^  f'HpaviftUy  in  ro  fur  »^  it  stTocts  tlin  proiiiirtA  of  tfurd^titirti  adIiI  by  tbemaakre* 
al  miy  of  tb«i  public  markfta  of  the  city,  t»  lntutidt>tl  to  taiui^  &  rev-enni;^. 

Ettliifr  an  n  tax  ou  propmty  or  tt#  a  Uceiii^H  It  la  uucotiMtltutioooI.  iinll  nod  void. 

A    PPPEAL  fi'oin   the   Second   Kecorder's   C'unrt   ot    New   Orleans. 
i.  X    Fonij  J. 


fA/uf,  F.  Buck  and  Wtpuie  R<igets  for  Plaintiff  and  A  p  pel  lee » 
Bianc  t^  Butler  for  Defendant  and  Appellant : 

The  ■■  Gifcudeirera"  Tat,"  levl*Ml  by  3et:tioui>  of  City  0^dm!*Ilc■^^7».  C.  S..  Ih  ftdmitted  to 
l»  vithoELt  aittharity  ondei-  tb«  tajtiqg  power  ilelof^hjd  ta  the  tity  of  N<^w  Oi'1i5aii«^, 
r  The  tai;fng  poircr  of  thf  city  ia  it*  oDlt  pow«r  for  obt^dnLEig  rerrmir,  by  ijxiitttioDN  wr 
cdnlributjonn  Jevifjd  ppon  iUt  vitirA^m^.  nud  thitt  ptiwar  in  UmlU^d  ta  tho  mi  fUtUrrrm  or 
property  t»x  and  a  tax  on  opcnpatlonii  known  aa  tlie  lirnnH<<  tAX.  rh«  dTHt  %it  theMv  ij^ 
i^^iD  limited  to>  tnii  TiiUlq  on  the  doUar  of  vnliimtlon.  CaD4t.-2Q3»l^^,  ^06,  909;  City  Ch&r- 
tor  Actn  HfSi.  H:  ;U  A,  6:£{:  J4  A.  IMU.  lOiJOi  Cooley ,  T^icAtUJii,  301}. 
Th*i  coiii];^el  for  tliti  v;it>  iir^uvi^  tb4t  iJUv  '  ^1E '  iii  u  pallet!  rajfuiativn  ittipoyud  uj)tL«r  the 
pqllcc  power.    Tbii*  wi;  deny^ 


Digitized  by  VjOOQIC 


364  SUPREME  COUET  OF  LOUISIANA. 

Statf"  VH.  Bljwpr. 

4.  The  tax  is  a  palpable  effort  to  obtain  it^s^mup  Jiml  tbrtpnlire  powpr  canDPt  bo  us«tl  for 
parposes  of  revenue.  Delcambre  vs.  CWth.  "M  A,  W^-,  Uillon.  Mau.  Corp.  3il  ^,  ^  7f>S 
(old  Oil  §  609):  34  A..  750;  'S3  N,  J.  Law  280 :  7  Til.  <Ofl. 

5.  Primarily,  all  exacted  coutribuiions  urts  for  rtivt^Jiiii;,  um  [:au  rh«y  bts  ref«rTttd  to  Ibe 
police  power  unless  it  is  clearly  shown  to  bn  for  police  regnULion — that  (Jtiey  ar«  «rdu^ 
fioeZy  used  for  that  purpose.    34  A.  1053, 

0.  An  exaction  of-  mouey  for  the  pursuit  of  an  qnllrary  buMlnpiui.  In  ItJi  oatiire  nnofiiL  jLud 
advantageous  to  a  community,  is  to  Uc  Ctiki'^])  nii  onv  niodi^  for  rcvcuiiu  and  uot  n  imli^e 
regulation.    34  A.  750 

7.  Nothing  in  the  ordinance  tends  to  show  Hint  llip  "tax  '*  is  iidpoftod  t^defmy  tin*  Djetu 
cost  of  a  permit  or  regulation.  The  aTn4i}unt  uf  twenty  five  t:euts  per  day,  or  $91  50  per 
annnin,  is  so  extortionate  as  to  divest  SL  uf  all  HeinblAEiee  of  a  polLee-[>bwt'r  fi.-o.  la  uoii« 
of  the  instances  of  the  imposition  of  a  fee  under  the  police  po\ror  un  vi^ndom  uf  proTl- 
sions,  or  on  such  ordinary  occupations  nrce«Hnry  to  tUe  wplfari^  oT  ihv  ritiafMi.  linn  a  like 
amount  been  admitted  na  proper.  T1ie  auirmiil  fRiUclf  firidf-Dceof  thi^  purpom^  tn  ob^ 
tain  revenue.  31  A.  888;  Ash  vs.  Piuplt-,  11  Mich.  :J47:  City  vn.  Bryan,  ID  Ohio,  X.  S. 
635 ;  Magin  vs.  Yeunville.  3  Ala.  137:  IHUnti,  Miiu.  Corp.  ^  ^t,  nrtto,  ^  3815.  iLot^^;  St. 
Paul  vs.  Treager,  35  Minn.  S4fc. 

8.  The  city  of  New  Orleans  can  exercise  no  ptillc^  pnwrr  beynnd  th«t  gmnted  bj  tl^  Legis- 
lature Wliat  the  citj'  claims  to  do  as  a  poller  ruguUlinn  inost  hare  Im!pii  cleAiiy  granted 
by  the  General  Assembly.  Cooley,  Const,  Linu  lOl.  3BT ;  09  A,  2 j,  Ml ;  3a  A.  923,  1333 ; 
34  A.  750 ;  34  A.  1051 ;  Dillon,  Mnn  Corp.  :id  od.  §  J41  :  OuU^y,  Tji\iLliou.  im. 

9.  The  grant  of  power  to  exact  money  for  poltt^o  n^^ilnlion  in  niom  uaiTowriy  cqofitraeil 
than  that  for  revenue.    Cooley,  Taxation,  40^1 

10.  When  the  power  to  exact  money  for  policu  regulation  has  beim  altowed,  the  power  waa 
granted  in  terms  expressly  giving  the  HfjlTt  to  "  tax  '*  at-  to  rrqidrti  a  *''lirpui*e  "  or  "per- 
mit," and  even  thefi  it  was  restricted  n>  a  rpanou^bW  fee  fur  Insuiug  the  lirfluscp"  The 
power  to  regulate  and  make  police  ruleif  fat-  povi^rnnveDt  uf  umrlLeLs,  vendors  of  commod- 
ities, etc.,  does  not  include  the  power  to  eTUct  money  itt  li^-etiAe  fi-^s.  IHlltMir  Man. 
Corp.  3d  ed.  §§  361,  357  fSd  ed.  §  391);  ^  TCS  |St1  t^il.  flD9):  asg.  note  1 ;  I^S,  nut^:  ^iOl ;  ^ 
Minn.  3-18;  7Ind.  86:  16  Wis.  398;  II  Mich,  317;  ^lowa^lUiJ;  39  Coiiti.  141  j  41  N.  J. 
L.  71 ;  34  A.  1050. 

Sambola  <&  Ducros  od  the  same  s^iAe. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  defendant  resistt*  the  eDforeeincnt  of  an  ordinance 
of  the  city  of  New  Orleans,  exurtiiig  from  gardeners  the  pajTiient  of 
twenty -five  cents  for  every  loa^  of  ve^etahlt^t*  whic^h  they  convey  to^ 
in  carts  or  wagons,  and  sell  at  iiny  of  the  pulflic  markets  of  the  eity, 
in  case  they  do  not  occupy  a  stall  or  stallB  in  wiiid  mtirket. 

He  has  taken  this  appeal  from  an  adverse  judgment. 

He  charges  that  the  exaction  is  a  tax  or  lieen^efor  reTenne*  and  that 
in  either  case,  it  is  violative  of  the  ronstitution  nnd  unwarranted  by 
law. 

The  city  attorney  contends  that»  although  the  ordinance  calls  for 
the  payment  of  money,  it  is  not  necesjianly  a  tax  or  license  for  revenue 
and  that  the  right  to  impose  and  enforce  the  exaction  i&  derived  &om 
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tbe  ciiy^s  police  powers,  ub  an  iiicideiit  of  its,  power  to  (^Btablisli  and 
Fegnlate  public  markttU. 

Tbt?  reroid  sliows  that  the  defendant  is  a  gardener,  and  that  he  raises 
the  vegetables  which  he  conveys  to,  and  ofters  for  sale,  near  the  public 
markets  in  this  city,  in  his  own  wagon,  for  the  running  of  which  he 
pays  the  regular  city  license.  Hence  it  is  clear  that  the  exaction  can- 
Dot  be  enforced  if  viewed  either  in  the  light  of  a  tax  or  a  license,  or  if 
viewed  and  resting  under  the  city's  taxing  power. 

This  proposition  is  conceded  by  the  city  attorney,  who,  as  stated  above, 
rests  his  case  on  the  proposition  that  the  right  claimed  in  the  premises, 
is  derived  from  the  police  power,  as  contradistinguished  from  the  tax- 
ing power. 

The  question  for  solution  in  the  case  is,  therefore,  to  ascertain 
whether  the  present  ordinance  rests  on  the  police  or  on  the  taxing 
power  of  the  city.     It  reads  as  follows : 

*^That  each  and  every  cart  or  wagon  conveying  supplies  to  the  public 
markets  in  this  city,  for  sale  by  any  person  or  persons  not  occupying 
ft.8tall  or  stalls  in  sjiid  market,  shall  pay  for  each  and  every  load  twen- 
ty-five cents,  for  wliich  payment  or  payments  the  driver  or  owner  of 
each  and  every  cart  shall  receive  a  receipt,  which  receipt  shall  entitle 
Mm  to  visit  and  deliver  his  goods  at  each  and  all  of  the  public  markets 
of  the  city  on  the  day  such  payment  or  payments  have  been  made. 
Ml  butchers'  carts,  and  all  other  carts  and  wagons  owned  by  occupants 
of  stalls  and  stands  in  any  of  the  public  markets  and  used  in  convey- 
ing supplies  to  such  stands  and  stalls,  shall  be  exempt  from  this  tax. 
No  cart  or  wagon  shall  remain  at  any  of  said  public  markets  except 
between  the  hours  of  3  a.  m.  and  12  m." 

It  will  at  once  be  noticed  that  the  ordinance  discriminates  in  favor 
of  the  carts  or  wagons  owned  by  persons  occupying  stalls  in  the 
markets. 

Hence,  it  cannot  be  said  that  the  exaction  is  intended  as  a  means  to 
meet  the  expense  of  the  police  necessary  to  preserve  order  among  the 
wragons  and  the  teamsters,  or  for  the  expense  of  maintaining  the  clean- 
liness in  the  portions  of  the  streets  thus  occupied  at  stated  times  of 
the  day.  In  the  absence  of  the  wagons  falling  in  the  category  of  the 
defendant's,  other  vehicles  and  other  drivers  would  be  there  and  would 

ed  the  same  supervision  and  cause  the  same  filth  necessary  to  be 

sansed. 

It  cannot  be  said  that  the  exaction  is  necessary  to  meet  the  fee  for 

iuing  the  license  authorizing  the  dealer  to  back  up  against  the  ban- 
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q^iette.  At  the  rate  of  only  one  load  each  day,  the  dt^ailer  would  pa,>' 
some  $91  a  year,  an  amount  out  of  all  proportion  to  tht^  ]>ral)able  roat 
of  such  permit  or  license. 

Nor  could  the  exaction  be  justified  on  the  gi'ouiid  of  the  markets 
facilities  or  accommodations  aflPorded  to  the  gardeni^rw  h.v  th(t  i  ity  f»r 
market  lessees.  The  record  shows  that  they  are  not  even  afforded  a 
shelter  against  either  rain  or  sun. 

It  further  appears  that  the  sums  thus  collected  enure  ta  Iho  inimediabe^ 
or  direct  benefit  of  the  market  lessees  or  fanners,  on  whom  is  imposed 
the  duty  and  expense  of  providing  for  the  cleanliness  of  the  markets 
and  the  adjacent  streets. 

The  advantage  to  be  derived  b^'  the  city  from  tlie  exaction  is  the 
enhanced  rate  at  which  the  markets  will  be  leased.  The  eonseqiience 
is,  therefore,  an  increase  of  her  revenue.  As  stated  above,  the  pre^eiire 
of  these  dealers  and  their  teams  at  the  public  markets  tioes  nor  rntail 
an  additional  expense  to  the  city,  but  the  contribution  roquired  of  tUetn 
has  a  direct  tendency  to  increase  her  revenue.  IIem*4^  the  t'oncluriion 
that  the  whole  scheme  is  simply  a  mode  of  creating. a  revenue  and  thnt 
it«  enforcement  cannot  be  justified  under  the  police  ]*ower. 

If  viewed  in  the  light  of  a  tax  on  the  dealer's  pro]>eity,  it  is  uu con- 
stitutional under  the  provisions  of  Articles  203  and  2(©  of  the  Consti- 
tution J  if  considered  as  a  license,  it  is  violative  of  Article.  2(>f>.  Stafe 
vs.  Putamia,  34  A.  750;  City  vs.  Graves,  34  A.  840;  Deleambre  vs. 
Clerc,  34  A.  1050. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  l>e  annulled,  avoided  and  reversed.  It  fsf*  now  ordered 
that  the  prosecution  against  the  defendant  be  dismisi^ed* 


C'ONcrRRiNG  Opinion. 

Bermudez,  C.  J.  I  rest  my  concurrence  on  the  de^^ree  on  the  gronnd 
that  the  facts  disclosed  do  not  justify  the  adoption  and  etiforeeraent  of 
the  attacked  sections  of  the  ordinance.  ^ 

In  the  exercise  of  their  police  power,  which  implies  those  to  regulate 
markets,  streets  and  public  places,  municipal  corporations  have  the 
unquestionable  right  to  pass  and  execute  such  legislation,  provuUd  the 
exaction  be  necessary  and  reasonable,  actually  used  for  polir^  and  not 
for  revenne  purposes.  Burroughs  on  Tax,  392 ;  Cooley  C,  L,  231 ,  396» 
403,  572;  Dillon  M.  C.  25,  28,  91,  118,  166,  294,  384,  742;  2  Kent,  278, 
339;  Blackstone,  4,  162;  Wartman's  case,  33  Pa.  6t.  202,  D;  Nightin- 
gale in  rCj  11  Peck  Mass.  168;   Cincinnati  vs.  Buckingham,  TO  Ohio  in 
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Bank,  261;  Ash  vs.  People,  11  Mich.  347;  Chicago  Warehouse  cases,  63 
111.  80;  Johusou  vs.  Philadeli)hia,  60  Peim.  451;  Bush  vs.  Seabury,  8 
Johns.  N.  Y.  408.  See  also,  7  Cowan,  349;  9  Mich.  253;  15  Conn.  475, 
5(11;  3  Ala.  137,  28,  577;  6  Ala.  899;  7  Ind.  86;  8  hid.  34,  57;  11  Rich. 
S.  C.  Law,  55;  25  Mo.  37;  3  Wall.  320;  12  Wall.  349;  94  V.  S.  113,  125; 
y7  C.  S.  25. 

See  also  our  jurisprudence  in  the  following  cases:  2  L.  219;  4  A.  278, 
335;  14  A.  842;  15  A.  ;i37;  23  A.  723;  iJO  A.  ;J40;  31  A.  828;  32  A.  91 ; 
;«  A.  483;  34  A.  750,  1050. 


No.  8981. 
Leopold  Lacombe  et  al.  vs.  Rioiiau])  Milliken  et  als. 

The  commiAfiioiioi'8  appointed  to  liquidate  a  free  bank  vlioso  charter  was  jadiciiiUy  forfeitetl, 
have  uo  rijsht  of  action  a^Minst  directorn  of  the  institution  charged  witli  violation  of  Sec- 
tiou9  300,  301,  of  the  Ro vised  Statates. 

The  liability  for  the  debtH  and  oblj^rations  of  the  concern,  iiupoaed  on  the  directors  as  a  pen- 
alty for  such  violation,  U  uot  an  asset  susceptible  of  coIU*ction  by  the  commissioners. 

It  is  s  claim  which  accrues  to  the  crtMlitors  iU  xinguli  and  which  cannot  be  enforced  by  th^ 
liquidators.  « 

APPEAL  from  the  CUvil  District  ('ourt  for  the  Parish  of  Orleans. 
Rif/JltOTy     J. 


SUigletony  Browne  d'  Choate,  and  Hun  tiny  ton  t£*  Dufour,  for  Plaintiffs 
and  Appellants. 
Braughn,  Burk  cfc  Binkelspiel  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiffs,  as  commissioners  liquidating  the 
late  Mechanics  and  Traders'  Bank,  whose  charter  was  judicially  for- 
feited, sue  to  recover  some  $150,000  from  the  defendants,  as  dire<'-tors 
of  the  corporation  while  it  was  a  *  Agoing  concern." 

The  action  is  founded  on  sections  J300  and  1301,  R.  S.  Two  other 
grounds  for  an  infliction  of  the  penalty  are  alleged  in  the  petition,  but 
were  not  insisted  upon  in  argument  and  as  they  appear  to  be  witliout 
merit  in  the  mouth  of  the  commissioners,  are  deemed  to  have  been 
abandoned. 

Exceptions  were  filed  to  the  effect: 

That  the  petitioners  have  no  right  to  stand  in  judgment,  because  the 
•decree  of  the  forfeiture  of  the  bank  charter  is  unwarranted  and  their 
appoiutment  thereby  is  likewise  illegal; 
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That  the  )>eliti<)n  discloses  no  cau@€  of  aetiou  which,  if  it  exit»t|  is  not 
iij  favor  of  the  roiiconi  hut  of  it>s  creditorK* 

OiMj  of  thf  defi'mlaiiU,  Milliken,  fTirtht^r  pU  aded  the  pteBcription   of 
one  year, 

Tha  exeeptioufi  were  maintained  and  phiintitlW  dDitiand  vvaji  rejetrted, 
with  cotit^. 

Tlie  eoitmils^ionert^  apx>eal  from  tlijit  jiulfftJK-nt. 

1. 

In  tJie  t^aso  of  Statf  rj^  rel.  Wogan  vs.  Mtu-ljanit^f^  and  Trad*T*^*  Bmik, 
^r>  A,  Ti/rtlj  w<"  hsnl  oCTiuion  to  decidt'  that  the  fotfritujr  (if  the  hiuiit':*- 
charter  hiid  bcra  validly  decreed  and  that  tJie  aiifMiiiitment  af  coniniiH- 
siomus  w  as  authorii^ed, 

la  argameut,  it  has  heen  urged  here  that,  the  comnnssionerH,  under 
no  i'ir(Miiii8tanc*%  eiin  have  a  standing  to  i^iie  the  defVndanLs.  a^  i^ 
nlt^aitJterl  to  he  doni>  for  the  reason  that  the  forfuitiire  of  the  charter 
had  no:  iK^on  obtained  by  the  State  Auditor  and  that  it  m  only  on  that 
eojiting(^ncy  that  the  defendants,  if  liabhs  enu  l>e  held  responsihh'. 

The  view  whieh  we  have  taken  of  the  msw  iVoni  Miiother  8tand|Hfint, 
renders  aniier^Htiiwy  thta  consideration  of  thif*  in-eliintnury  defense, 

H. 

The  real  question  presented  for  siiliition  is,  whetlier  the  defendant ;*• 
if  ill  default  as  i-hnr^ed^  can  be  condinined  lo  pny  the  sum  claimed  to 
the  e*ininiifiMionerri|  in  other  words,  praetieiinyt  whetlier  the  aniiniiit 
Bued  for  ij^  an  th»ifvt  whicli  accnies  to  thi'  eorijoration  or  to  its  creditors  f 

The  eliarge  in  the  iii-tition  is  subs^rmdinlly  fhat,  on  January  1,  IH?!^, 
n\\  to  Mareli  IS!,  iffi^  tlie  bank,  to  the  knowledge  of  tlio  defendants  (it« 
direetor»}t  was  not  **/w  /lar,"  and  bein;>^  ^Umt  of  Ihu'^'^  made  loans  and 
dieeonnts  in  viohition  of  sections  30<J  and  ?WI  of  the  E*  8,  of  1870^  and 
that  by  tlie  viidati^m  of  said  laws  tlie  direet^^rs  Inive  rendered  them- 
selves linhle  for  mII  the  debts  and  obiigntions  of  said  bank. 

The  sections  invoked  read  as  follows: 

"  Sec.  ^i()0.  Every  haoker  or  banking  eonijmny  doing  business  iindeT 
this  act  is  reqnired,  in  addition  to  seeuntie!^  for  eiivnlation  deposited 
with  tlie  Auditor,  \a\  have  on  hand  at  all  times,  in  specie,  an  anion  at 
etinal  to  one-third  of  sdl  their  other  eaj^h  llahiliti(^s,  nnd  for  the  other 
i.wo-tliirds  of  siiid  liabilities  an  equal  an^omit  in  specie,  specie  fund , 
bills  of  exchanges  or  disi-ounted  pai)er  inatnring  within  ninety  days  and 
not  renewabh*. 

**  See.  r^JL  If  at  any  time  tlie  speeicj  sprcie  funds  and  t*hovT  p;ip<r 
hftld  by  stieh  banker  or  banking  com p;iu,v  should  hill  below  the  propor- 
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tion  to  casfi  liabilitififi  jirewrriUed  in  th^  i>rectdiii^  b<H'tion,  and  shall 
remain  so  for  a  8pac«  of  ten  days,  it  shall  not  be  lawful  tlieroafter  for 
such  banker  or  banking  company  to  make  any  loan  or  discount  what- 
ever until  its  or  their  position  is  re-established  according  to  the  terms 
of  the  preceding  section. 

**A  violation  of  this  provision  shall  be  held  to  be  an  act  of  insolvency 
and  the  Auditor  shall  cause  the  necessary  steps  to  be  taken  for  the 
liquidation  of  the  affairs  of  said  banker  or  banking  company,  as  in  <'ase 
of  insolvency;  and  every  director  or  manager  of  a  banking  company 
who  participate  in  or  assent  to  such  violation,  shall  become  individu- 
ally liable  for  all  its  debts  and  obligations." 

It  will  be  observed  that  the  statute  does  not  say  that  the  liability 
thus  incurred  shall  accrue  in  favor  of  the  concern,  or  shall  const] tnte 
one  of  its  assets,  ^ 

Had  it  done  so,  quite  a  different  case  would  have  been  presented. 

It  merely  says :  liable  for  its  debts  and  obligations.  The  liability  is 
clearly  imposed,  when  incurred  under  the  required  condition  of  thiuga* 
It  accrues,  not  in  favor  of  the  bank  in  liquidation,  which  is  a  debtor  to 
its  creditors,  but  in  favor  of  those  creditors. 

The  conmiissioners  are  appointed  for  the  purpose  of  liquidating  the 
affairs  of  the  bankrupt  corporation,  that  is,  of  realizing  its  assetn  and 
distributing  the  same,  first  among  its  creditors  according  to  their  re- 
spective ranks,  and  next,  if  there  remain  a  residue,  among  its  stock- 
holders. 

They  are  empowered  to  that  end,  to  take  possession  of  and  eventu- 
ally recover  all  its  assets,  that  is :  such  available  property  a^  it  owns ^ 
of  whatever  nature,  which  its  creditors  can  cause  to  be  subjected  to 
their  claims.     Abbott  &  Bouvier,  L.  D.  Vo.  Asset, 

The  liability  of  the  directors  is  not  in  favor  of  the  bank  or  its  liqui- 
dators, but  in  favor  of  the  creditors  of  the  concern,  who  may  or  not, 
at  their  option,  enforce  it  for  their  separate  benefit. 

A  review  of  the  authorities  applicable  to  cases  like  the  present  one 
shows  that  this  construction  is  the  correct  one.  Bristol  vs.  Blatchford, 
12  Blatchf.  341 ;  Dutchen  vs.  Bank,  12  Blatchf.  435 ;  Piscataqua  Co. 
vs.  Hill,  60  Maine,  178 ;  Anderson  vs.  Speers,  21  Hunn.  570,  and  authori- 
ties there  cited  j  Bank  of  Niagara  vs.  Johnson,  8  Wend.  645 ;  Farns- 
worth  vs.  Wood,  91  N.  Y.  308 ;  Thompson  on  Directors,  p.  460 ;  see 
a]  0,  Syndic  vs.  Mehibers  Board  of  Direction,  Journal  du  Palais,  1869, 
p  712. 

n  the  last  case,  it  was  held  that,  the  syndic  of  an  insolvent  bank 
c]   not  institute,  in  the  name  of  the  mass,  an  action  against  the  direc- 
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tors,  which  belong  to  the  creditors  ut  singuli  ;  that  they  can  do  so  onlv 
where  they  rei)re8ent  the  creditors  ut  univerfti,    See,  alsoj  35  A,  277^ 

Reaching,  as  we  do,  the  conclusion  that,  on  the  assunifition  of  the 
defendants'  liability,  the  plaintiffs  have  no  right  and  caiiHe  of  attiou  to 
enforce  it  against  them,  we  deem  it  unnecessary'  to  considei-  the  ple^A 
of  prescription  set  up  by  Milliken.  Our  judgment  on  it  would  not  l>e 
binding,  as  being  rendered  in  the  absence  of  the  necessary  jmrty. 

Judgment  affirmed,  with  costs. 


No.  9149. 
Colomb  &  Gondolfo  vs.  John  McQuaid. 

In  u  case  where  the  amoant  of  the  principal  demand  is  not  suflioient  for  thv  jiirittdimim  <tf 
the  Sapremo  Court,  hut  that  of  the  reconventioual  demand  faUs  under  its  JnriiMiietJoEi, 
if  the  defendant  ohtalns  an  order  of  appeal  from  theentiie  judgment  id  tlie  attf<mAtive 
and  furnishes  a  hond  exceeding  the  amoant  fixed  for  the  devolutive  ap])fMiI  bniul,  kin  ap- 
peal wiU  he  sastained  on  his  reconvention al  demand. 

The  owner  of  a  sugar  refinery  who  contracts  to  granulate  the  crop  of  flyrup  of  another, 
will  not  he  responsible  in  damages  for  shortness  of  result,  and  inferior  qnalltj  nF  rb» 
sugar  obtained,  unless  the  effect  can  be  attributed  under  the  evidence  tn  hfn  fanlt,  negli- 
gence, want  of  skill,  or  to  his  defective  machinery. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.     Sherhuni,  J. 

G.  0.  Bird  and  A.  K,  Gross  for  Plaintiffs  and  Appellees. 

Knox  &  LaycocJc  and  J.  M,  Burgess  for  Defendant  and  Appellant. 


Motion  to  Disaoss. 

The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiffs  sued  on  a  claim  of  $956,  and  defendant  rlaiitied 
in  reconvention  the  sum  of  $5611  70.  Judgment  was  renderr^r!  hi  favor 
of  plaintiffs  for  the  full  amount  of  theit  claim,  and  in  favor  of  defend- 
ant on  his  reconventional  demand  for  $34  50. 

Defendant  obtained  an  order  of  appeal  in  the  alternative,  and  ou  a 
bond  according  to  law,  if  suspensive,  and  on  a  bond  of  one  btrndTsd 
dollars,  if  devolutive. 

He  furnished  a  bond  for  $435,  which  he  evidently  intended  t'O  oper- 
ate as  a  bond  for  a  suspensive  appeal  from  the  judgment  of  $956,  ren- 
dered against  him  on  plaintiffs^  demand,  as  well  as  from  the  re;]crtion 
of  his  reconventional  demand.  The  motion  to  dismiss  is  predicjit-ed  on 
that  error  and  urges  that  the  appeal  was  taken  exclusively  from  the 
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jnd^^ent  iu  fnvor  of  [Jlainfiffw,  ni\fi  that  it  Hljinild  be  dismissed  for  the 
two  reaeouH  thtit  the  bond  ib  iumLtlicietit  for  a  t^uspeusive  appeal  and 
that  lb«*  aiiioujit  of  the  judgment  Ih  not  Huflirieot  to  give  us  jurisdiction. 
We  uiidjer&tnjul  from  the  xietition  of  appeal  that  defendant  intended 
to  appeal  from  the  entire  jadgment,  both  on  the  principal  and  on  the 
recoDireutioTial  demands. 

It  is  very  rlear  thut  we  have  no  jiirii?dictioii  of  the  amount  of  plain - 
tilE^^  claim  aod  hence  \re  cannot  review  the  judgment  on  that  branch 
of  tlie  case.  But  the  amount  of  tlie  recouveutional  demand  is  within 
our  jurisdiction  and  th*"^  ajipeal  fioui  the  jmlgnient  on  that  branch  of 
the  c-a^e  is  pro|>erly  before  na,  if  the  bond  of  appeal  is  sufficient  to  main- 
tain the  Bame> 

Appellee^i  *^ont€nd  that  it  in  defet^tive  even  if  intended  to  sustain  a 
devolutive  appeal,  because  it  is  not  in  the  amount  fixed  in  the  order 
for  that  kill tl  of  appeal^  but  it  lh  for  a  much  hirger  sum  than  the  amount 
thuB  fijEed  and  bence  appellecH  eaunot  coniplaiTi  of  that  feature  of  the 
bond.  If  they  could  be  Hufflciently  pmfceeted  bju  devolutive  appeal 
bond  of  flW,  th(^y  will  certainly  find  greater  s^heltcr  under  a  like  bond 
of  $l4;i5.  We  Hnderetand  the  rule  as  settled  in  our  jurisprudence  to 
the  following  effect: 

**  When  the  order  of  apiieal  is  in  the  alternative  for  a  devolutive  or 
fuspenaive  appeal  and  the  bond  given  is  not  Rufflrient  for  a  snspensive 
appeal  but  exceedf!  the  amount  fixed  for  a  devohiHve  appeal,  it  is  a 
Anfiident  bond  for  a  devolutive  appeal,  *  *  *'*  Chaflfe  vs.  Carroll, 
34  A,  122:  Moutaii  va.  Whitney j  12  A.  175;  Marshall  vs.  Grand  Gulf 
Compauy,  5  A ,  -ifiO, 

In  this  case  the  bond  was  intended  to  sustain  n  suspensive  appeal 
from  a  Judgment  rondeniiiin^  the  defendant  to  puy  a  specific  sum  of 
money  and  rejectini^  the  nnu-h  greater  portion  of  his  reconventional 
demand.  The  suspenftiTe  branch  of  hi^  a[jpeal  faUs,  but  tlie  bond  is 
more  than  anflieient  in  amount  to  sustain  bis  nppcnJ  in  the  devolutive 
form  from  that  branch  of  the  ease  which  involves  his  reconventional 
demand  and  which  is  sufficient  in  amount  t^  fall  within  the  jurisdiction 
of  this  Court.    Lamorere  vs.  Avery,  ^  A.  10()8. 

Appellees  complain  that  by  his  irregular  proceeding  appellant  has 
actnally  suspended  the  execution  of  the  moneyed  judgment  rendered 
against  him.  But  with  that  feature  of  the  case  we  have  no  concern,  &r 
we  have  no  jurifidiction  over  the  judgment  in  question. 

The  motion  to  dismiss  is,  therefore,  denied. 


II 
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Plaintiffs,  owners  of  a  large  sugar  refinery,  entered  into  a  contra^^t 
witli  tlie  defendant  to  granulate  his  crop  of  syi'up  of  tht^  ><*Jii-  Vr^^%  at  a 
rttipu luted  price.  They  brought  this  suit  to  enforce  th^  paynient  fine 
fin  their  labor  under  the  contract.  As  sta-t-ed  rvhove,  defendant  set  up 
n  reconventional  demand  for  damages  in  the  wtun  of  $.'>6J  1  70, 

The  tlamages  claimed  are  predicated  on  two  cans**a  of  iK'tion  t 

1.  The  losses  incurred  by  him  on  account  of  the  detii^ieni\v  in  thf 
quantity  and  in  the  quality  of  the  sugar  obtained,  attributed  to  the 
negligence  and  unskillfulness  of  plaintiffs  in  ninnipulatiiig  his  *^>  rup. 

2.  The  failure  of  plaintiffs  to  return,  as  agreed  npony  his  empty  \mv- 
ralB,  which  he  needed  for  the  speedy  shipmentji  of  hi«  syrnp  t-o  thv 
refinery;  in  consequence  of  which  he  suffered  damages  hy  the  lofin  of 
tim€^  of  his  employes,  loss  of  fuel  and  of  other  niatorialK  canst^rl  hy  tJie 
delay  in  receiving  his  barrels,  which  he  estin^ates  at  Heveriil  hundred 
dallars. 

The  defense  is,  that  plaintiffs  performed  tkithfully  and  skjllfiiHy 
their  part  of  the  contract,  and  that  the  deficiency  in  the  yield  of  sugar 
and  the  defect  of  its  quality  must  be  attributc^d  excIuaiTely  to  the  infe- 
rior (juulity  of  defendant's  syrup. 

After  a  careful  study  of  the  voluminous  e^iilent^e  in  the  record,  we 
reach  the  conclusion  that  defendant  has  failetl  to  substantiata  his  de- 
mand for  damages  on  either  of  his  causes  of  his  action. 

Plai  (^tiffs'  machinerj'  and  apparatus  are  not  sliow  n  1o  be  in  any  way 
defective.  Their  skilled  laborers  in  charge  of  the  vAcunm  pan  and 
centrifugal  apparatus  are  shown  to  be  comjietent^  vigiliint  and  consci- 
entious. Defendant  has  not  even  attempted  to  prove  their  ineonnw- 
teney  nnd  want  of  skill. 

It  ift  in  full  proof  that  his  synip  was  hand hnl  with  care  and  prompt- 
ness, and  that  every  effort  was  made  to  obtiiin  the  most  satisfat^tory 
results  from  his  syrup. 

From  the  testimony  of  plaintiffs'  witnesses,  it  ai^pears  that  out  of  5*)R 
barrels  of  defendant's  syrup  granulated  by  theni,  only  205  barrels  were 
of  fair  quality  and  properly  limed  and  boiled ;  that  the  balance  of  the 
eyrup  was  either  not  sufl5ciently  limed  or  limed  to  excess ;  that  it  was 
gum  nay,  and  that  the  syrup  of  the  last  shipments  had  been  produced  by 
frosted  cane  and  was  fermenting  and  turning  sour  when  received  at 
the  refinery. 

Those  facta  are  sworn  to  in  a  positive  manner  by  four  disinterested 
witnesses,  whose  veracity  is  not  impeached. 
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The  attempt  to  contradict  their  evidence  by  the.  testimony  of  other 
witnesses,  who  d**uy  tliat  the  synip  was  sour  or  iji  a  Btiite  of  fermenta' 
tioii  when  they  saw  it  at  defendimt's  augar-liou.sej  or  in  trnnsitu,  cannot 
deairoy  the  positive  te^itiinony  of  the  employes  of  the  refinery j  wlia  saw 
aDd  handled  thti  syrup  wlien  i(:  was  received,  when  the  barreli  were 
opened  imd  the  syrup  poured  into  the  pan  and  apparatus. 

We  also  not*  the  testimony  of  experts  to  whom  samples  of  the  syrup 
were  sent  for  exaniiuation,  and  who  foot  up  the  quantity  of  sugar  wldch 
ehould  have  been  obtained  from  the  number  of  barrels  that  were  for- 
Tflrded  to  the  refinery  by  the  defendant,  and  who  state  that  in  their 
opinion  the  result  obtained  by  plaintiffs  was  not  siitififactory.  But  that 
t«stimony^  although  eutitled  to  great  respect  and  tine  conai deration , 
cannot  overcome  the  stubborn  facts  testitied  to  by  men  equally  compe- 
tent, who  manipulated  the  syrup,  in  machinery  shown  to  have  been 
complete  aud  ^satisfactory,  who  siiow  that  Ihere  was  no  waste  and  no 
robl>cry  of  either  syrnp,  sugar  or  molasses,  And  who  state  that  no  bet- 
ter resnlts  could  have  been  obtained  under  the  circumstances. 

The  fact  that  sagnr  precipitates  are  sliown  to  exist  in  the  barrels  of 
mnlMBPs  produced  from  the  syrup^  is  explained  to  our  satisfaction  by 
the  evidence  of  three  witnesses  (sugar  chemists)  who  had  charge  of  the 
centrifugals  and  w  ho  stat-e  that^  owing  to  the  gummy  condition  of  the 
(i«ntrifiigalSj  it  was  impossible  to  obtain  second  sugars,  even  by  the 
centrifiigal  process. 

Hence,  they  state  that  the  stulf  had  to  be  taken  oat  of  the  centrifu- 
Pl\b  nnd  was  reboiled  to  tht*  consistency  of  molasses,  which  necessarily 
4^o]ltained  saccharine  njatter  which  aubsetiuently  granulated  after  *'.ool- 
iog  and  was  precipitated  at  the  bottom  of  the  barrels  as  they  laid. 

The  evidence  shows  that  the  short  quantity  and  the  inferior  fjuality 
uf  m^TQj^  obtained  fronj  defendant- s  syrup  cannot  legally  or  justly  be 
attributed  either  to  the  fault,  or  negligence,  or  want  of  still,  honesty 
or  attention  of  the  plaintiffs,  or  to  the  iiisntticiency  or  defect  of  their 
ma<*hinejy  and  apparatus.  Hence,  we  conclude  that  they  cannot  be 
held  ii)  damages  for  defendant's  losses,  if  he  has  sustained  any,  through 
plain tifth'  niauipnlati<m  of  his  syrut*. 

tt  jnay  be  that  the  system  itself  is  unaatisfaetoi-y  in  itb  results,  but 
*hat  problem  is  not  within  the  province  of  the  judiciary;  it  must  be 
ulved  by  the  sugar  interest  and  economy, 

Iq  reference  to  the  damages  alleged  to  have  bf^en  caused  by  the 
rregularity  and  delay  in  the  shipment  of  empty  barrels  under  the  con- 
rttct,  we  dud  that,  as  soon  as  emptied,  the  barrels  were  banled  to  the 
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refinery's  landing  for  shipment  and  that  the  dela^v  waa  cmiswd  liy  tUts 
reiterated  refusal  of  the  boats  to  receive  and  transpoit  thtnij  wbeii  the 
steam  ere  were  belated,  or  for  other  causes,  for  whii'h  plaiutift'fl  cannot 
be  held  responsible. 

Hence,  it  follows  that  defendant  cannot  recover  ou  this  branch  of  his 
deniund,  which  has  not  impressed  us  as  very  seriousj.  U  tiiids  no  sup- 
port in  law  and  much  less  in  equity. 

We  tind  no  error  in  the  judgment  appealed  froai*  which  ii  therefore 
affirmed  at  appellant's  costs  on  appeal. 

Rehearing  refused. 


No.  9147. 

A.  V.  Davis  et  al.  vs.  Mrs.  Catherine  Vouko. 
■• 

TTtisre,  m  defense  to  a  petitory  action,  defendant  interposes  tho  piion  gf  proscriptixnL,  aad  a« 
Lti  claims  the  land,  to  support  the  plea  an  actual  and  continitous  pouessiou  ar  mtmrr,  for 
the  entire  term  must  be  shown. 

An  off^r  to  buy  the  land  from  ^ne  holding  the  adverse  title,  whtm  not  madje  for  tbo  fmrpofta 
of  acquiring  an  outstanding  title  and  perfecting  the  tiUe  of  the  posMMor,  « 111  defeat  the 
plea. 

Here  forbearance  in  Judicially  asserting  a  claim  to  the  laud  will  not  u[jBrti(«  ilm  ua  ejitoppel 
again  i»t  the  true  owner  so  long  as  prescription  has  not  run,  eEtbur  a.i  relates  to  the  origli- 
na)  possessor  or  a  subsequent  one. 

When*  tLe  owner  has  been  compelled  to  pay  the  revenues  of  the  land,  for  one  or  more  y^rs. 
to  tbu  party  in  possession  under  an  adverse  Judgment  in  a  pc^saensory  aellou,  bo  canool. 
In  a  Rubsequent  petitory  action,  recover  back  the  same,  nor  tLo  cD?itN  and  eicpeaaes  of 
Anita  possessory  action.    It  is,  as  to  all  the  issues  in  that  actiun.  Pi4  adjadiiata. 


A 


FPEAL  from    the   Ninth   District  Court,   Pariah    of  Concordia. 
Soxighj  J. 


Wade  B,  Yoimg  for  Plaintiffs  and  Appellees. 
J.  JV.  Luce  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  petitory  action  in  which  the  plaintiffs  seek  to 
reoov*^r  of  the  defendant  a  tract  of  land  in  the  parish  of  f'oneordia, 
dfieerihed  as  sec.  45,  T.  7  N,  R.  9  E,  and  the  rentB  thereof,  accoiupanied 
by  a  daim  for  damages  for  slander  of  title,'  etc. 

I'he  defendant  interposes  as  a  defense  to  the  action  pleas  of  prescript 
tion,  res  adjudicata  and  estoppel,  and  calls  certain  parties  iu  warmnty. 

There  was  judgment  for  the  plaintiffs,  decreeing  them  owners  of  the 
laud  and  condemning  defendant  to  pay  rents  thereto r  at  $7U  per  annum, 
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aud  judgment  over  against  tlie  wan-iiutors  in  favor  of  the  defendnnt  for 
1254^  and  fiMlO^  aeverallT.  From  wliich  jndgiJient  the  defendant  has 
jilour  iip|>ealed.  ^  m 

Tbe  plaintiffs  ef<tal)1isht.'d  tLeir  title  to  tlit*  land  hy  a  patent  from  the 
United  States. 

We  will  proee*^d  to  consider  the  defenses  mentioned  to  tlie  action  in 
thearder  stated. 

L  Tbe  prescription  pleaded  iy  that  of  thirty  years. 

This  pi^seription,  to  have  the  effect  claimed  of  acquiring  the  owner- 
thipof  the  land,  must  be  baged  upon  actual  and  eontiuiious  possession 
of  the  landy  aa  owner,  for  the  term  required. 

it  appeai-s  that  one  corner  of  the  section  in  controversy,  containing 
about  tea  acres ^  had  been  inclosed  by  an  owner  of  the  section  contigu- 
(ym  thereto,  one  John  Fletcher,  Sr.,  some  time  iu  1853,  and  a  small 
clearing  made  tliereon  of  one  or  two  acres  and  cultivated  hy  Fletcher, 
who  had  opened  a  plantation  on  the  said  contiguous  sections  referred 
to.  [a  liMJO,  York  &  Hoover  became  the  owners  of  this  Fletcher  plan- 
tiition ;  and  York^  the  managing  partner  of  the  planting  partnership, 
caused  a  survey  to  be  made  of  the  lands  bought  of  Fletcher,  and  ascer- 
taiaed  that  a  part  of  his  Lnch>snre  embraced  this  ten  acres  in  section 
45,  heJongiug  to  the  pJaintiffs,  He,  Yorkj  therefore  made  a  proposition 
to  bay  tius  section  45,  at  $1CM)  per  acre,  which  was  declined.  He  con- 
tinued to  cult  IT  ate  the  lot  and  even  inrreast^d  the  clearing  thereon, 
with  the  apparent  acquiescence  of  tlie  plaintiffs. 

These  facta  we  learn  from  York  himself,  who  was  a  witness  in  the 
ease;   hut  he  states  distinctly  that  he  never  possessed  Mid  land  as 
uwner,  but  recognized  the  plaintifis  as  the  owners  of  it,  as  was  shown      * 
by  his  attempt  to  buy  it- 

Althongh  J]he  defendant's  counsel  criticises  this  testimony  of  Gen. 
York  and  suggests  tJiat  his  words  were  at  variance  with  his  acts,  we 
thiak  it  is  conclnaiTe  in  regard  to  the  character  of  his  possession. 
That  he  did  order  the  survey  to  ascertain  w^hether  the  land  was  on  the 
Fletcher  tract,  and  tliat  he  did  make  the  offer  to  buy  when  he  found 
oat  that  it  was  not,  are  significant  facts  and  are  not  controverted^ — 
besides,  are  corroborated  by  other  evidence, 

hsedgwick  &-  Wait,  in  their  work  entitled  *^  Trial  of  Title  to  Land," 
I  SaO,  lay  down  the  principle  bearing  on  this  point,  thus : 

*  [f  a  party  in  possession  of  land  offers  to  par  chase  it  from  the  true 
t  uer,  ajid  the  offer  is  made  not  merely  to  btiy  an  outstanding  or  ad- 
%    se  claim,  in  order  to  qniet  possession  or  to  protect  himself  from  liti- 
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gatioD,  the  offer  is  a  recognition  of  the  owner's  titlf  mu\  will  atop  the 
running  of  the  statute."  Lovell  vs.  Frost,  44  <'al,  471 ;  Boweu  ve. 
Guild,  130  Mass..  121. 

This  is  in  strict  accordance  with  our  own  law  on  this  subject,  C  C_ 
3490,  3500. 

We  find  also  evidence  to  the  effect  that  Fletcher  himself  never,  dur- 
ing his  possession,  claimed  the  ownership  of  the  laud* 

Another  fact  proved  to  our  satisfaction  is  still  more  <3onclusiye  aa  to 
the  kind  of  possession  held  by  those  ft'om  whom  or  tli rough  whom  de  - 
fendant  bases  her  claim  to  the  land. 

In  the  year  1866,  York  &  Hoover  retroceded  tlie  plantation  bought 
of  John  Fletcher,  Sr.,  as  stated,  to  his  son  and  heir,  John  Fletcher,  Jf., 
who  also  continued  to  po^ess  this  portion  or  lot  of  land  with  tht^  tJicit 
consent  of  the  plaintiffs ;  but  in  order  that  no  dotibt  might  exist  as  to 
the  character  of  his  possession,  he  executed  a  writing  in  whieii  he  dis- 
claimed any  right  or  claim  to  the  land  and  acknowledged  the  title  of 
the  plaintiffs. 

These  facts,  without  further  discussion  touching  the  duration  or  con- 
tinuity of  defendant's  possession  or  that  of  her  authors,  effectually  dis- 
poses of  the  plea  of  prescription. 

2.  The  plea  of  res  adjudicata  is  founded  on  a  judgment  rendered  in  a 
possessory  action  between  the  defendant  and  a  ten  it  tit  of  plaintiffs, 
respecting  the  possession  of  this  same  land.  In  tJiat  cuBe  the  defend- 
ant was  decreed  to  be  entitled  to  the  possession  of  the  land,  which 
plaintiffs  in  the  instant  case  sought  to  secure  b^y  putting  a  ttmant 
thereon. 

All  that  was  decided  in  that  case  was,  that  defemdaut  herein  had  pos- 
sessed for  the  time  requisite  to  maintain  a  posse»:^rv  action  and  had 
been  unwarrantably  disturbed  in  her  possession,  aud  wji^  entitled  to 
the  recovery  of  tlie  revenues  during  the  time  the  unlaAvful  adverse  pos- 
session lasted.  There  was  no  question  of  title  involved  and  could  be 
none.  The  decision  in  that  case  necessitated  the  prosecutiou  of  the 
present  suit  to  determine  the  question  of  title. 

The  only  effect  of  that  decision  as  relates  to  tliis  controversy  is  to 
bar  the  recovery  of  the  revenues  by  the  present  plaiD tiffs  that  the  de- 
fendant recovered  of  them  in  the  former  suit,  during  the  time  their 
tenant  was  in  possession,  which  was  for  1881.  Whether  this  recovery 
was  right  or  wrong  can  no  longer  be  questioned,  nor  arnouut  paid  under 
the  judgment  for  revenues,  costs  and  expenses  restored. 
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-^  The  plea  of  estoppel,  as  we  Reduce  fro  in  the  argument  of  the  coun- 
sel, iieem^  to  rust  alone  on  the  extreme  forbearance,  long  continued, 
^bowii  l>_v  the  plaiiitiSa  to  those  who  for  so  many  years  occupied,  culti- 
ratf*d  rtiid  i-eaped  tho  fruits  of  theii*  laud.  If  prescription,  through 
am^h  foTbear»n«e,  ha§  not  deprived  theni  of  their  ownership — which  we 
have  held  was  not  the  case— ^e  caunot  exactly  understand  how  it  has 
created  any  bar  to  plaintiflfa'  a^ertion  of  their  right,  or  furnished  de- 
fenflaBt  a  new  mode  or  eoutrivaiice  for  acquiring  her  neighbor's  land. 
There  h  neither  merit  nor  meaning  in  the  jdea. 

4.  In  regard  to  tljc  damages  claimed  by  the  plaintiffs  for  expense  of 
pro»eeatin^  the  pi-esent  suit,  they  ure  unauthorized  under  our  repeated 
decidon^  nor  can  the  amount  they  were  forced  to  pay  under  the  ad- 
Ten*e  decision  iu  the  possessory  action  be  recovered,  as  we  have  already 
uhown ;  and  the  other  daiiu  for  dama^^es  for  previous  troubles  about 
this  land  nre  equally  groundless,  but  as  to  the  rents  and  revenues  of 
the  land  allowed  plain tiffk  by  the  judgment,  we  think  there  is- an  error 
iigainst  then  I,     Seventy  dfillars  per  annum  only  was  allowed. 

Lti  the  possessory  action  reten'ed  to,  the  defendant  herein  and  plain- 
tiff in  that  suit,  was  allowed  $200  for  the  fruits  of  1881.  We  think  from 
the  pleadings  and  judgment  in  that  case  and  the  proof  in  this  record, 
that  the  defendant  should  pay  at  least  $180  per  annum  from  judicial 
demand  till  possession  of  the  land  is  given.  This  is  the  defendant's 
own  valuation  of  the  annual  revenues  and  she  should  be  bound  by  it. 
This  amendment  is  authorized  under  the  answer  of  the  plaintiffs  to  the 
appeal. 

There  is  also  an  appearance  for  one  of  the  warrantors  (Fletcher)  in 
this  Court,  and  an  amendment  of  the  judgment  against  him  is  asked  for 
to  the  effect  of  rejecting  the  total  amount  decreed  against  him.  The 
judgment  in  this  respect  cannot  be  disturbed.  This  wan*antor  did  not 
appeal  from  the  judgment  against  him,  the  only  appeal  being  taken  by 
the  defendant  from  the  judgment  against  her  in  favor  of  the  plaintiffs. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  by  condemning  the  defendant  to  pay  plain - 
tiflfe  one  hundred  and  eighty  dollars  per  annum  rent  for  the  land  in 
controversy,  from  judicial  demand  till  they  are  placed  in  possession  of 
the  same;  and  that  in  other  respects  the  judgment  be  affirmed,  defend- 
ant to  pay  costs  of  both  courts. 
Rehearing  refused. 
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Btmte  TB.  Bicnvcttu  cit  *Ja« 


No*  9073. 
Thk  State  of  LoirisiANA  vs*  D.  Bienveni   et 

In  pmMieadoiiii  for  libel  J^rouf  of  publlcatiDU,  Uhrlloui*  iLud  uiiiintliod^^d  on 

oot  a  yjKf/in/flciV  CJ18P  for  the  Statn  aOtl  FutnlillHliuft  ft  lepal  jiroaumptiiwi 

biirtJcTj  of  L'atiiUlinbiDiijmiliflnfttlon  1^  thpri  thio**ti  upon  di^fDDdADt 
If  tliepnbljt'iition  iNCiiot- ji^Wrtfc^i^t/.  J  us  Li  fi  cation  *iun  onlj  reaali  trtim  piv 

mfitttcr  clijw  eed  wan  ti  u©  atnl  tbat  tho  piibllt'aliott  wtt«  oiimIis  with  ^ood  i4 

titldblei  cnda- 
Article  16P  of  tbd  CaiwtltntloiJ  fs  not  imemMjiTeBl  wltb.  «tid  *lo^  oot  rep 

iLuviMttl  tstatotci!^ 
BoliBf  io  tbo  tnilh  of  Jibdlotift  matter  ubar|?«d,  wbe»  not  pilvilbf  i^,  t»  no  ja 

the  clinrgo  Ia  ACtufLlly  fttl^t: 
The  actioD  of  ft  ioL^rol>er  of  a  oongrpjiatJtto  In  publbbuig  I©  ol)  Ih*  wotW  a  1 

his  idlniHt«r  ot  pHc^t  Ib  out  pr3Tl!<?[:iMl— buwflv*r.  it   Dilghr  bu  wHb  tike 

addtflftKed  to  llie  clmrcb  utithoriti*?*. 


A 


PPEAL  from  the  Tweutieth  Digtriet  Cmirt»  Parish  of 


E.  A.  (ySuUirmi,  Diatrict  Attariiey,  for  tlu*  State,  Appell 
(?titow  d>  Fo?*(!,  P^if//*  ffr  ^oirei/  au'l  Frtifer  Ouio**  for  Defd 

Appellants, 


Tho  opinion  of  tht^  Couit  was  delivered  bj 

Fenner,  J,  l>t*lpliiii  Bienvenu,  appellant^  was  convk 
indictment  ehttf^^n^^  him  witli  the  otfenae  of  liaTiDg  publi 
U|K*n  the  Rev*  t'yprien  V^nisKtit,  a  Catholie  piieat,  t*ou1 
pamphlet  written  iu  the  French  langaage  nnder  the  head  ( 
»ur  r affaire  dc  LttlmdievUleJ^ 

The  jKJjtionrt  of  mid  pamphlet  constituting  said  libel  ai 
lowing  words : 

Attmdu  I.  Qu'ik  dilferent«s  ^poiiuea,  deptiia  plnB  de  viu 
le  R^v,  Cyprien  Veiii8«at*  par  de»  aitfess  d'iiopiutirit.^  qui 
tori^J^te  puhliqne  et  par  d'jmtres  mU*f>>  de  Inhrieit^^  qni  fti>nt 
des  t^moiBfi  ociilaires,  a  viol^  seci  vf^u%  de  chast^t^  et  est 
flujet  de  hoTite,  de  iiiepris  r^t  de  iaeaudale  ponr  ses  paraiaaje] 

And  agjiin  : 

Et,  afln  que  la  v^rit^  pni&He  ^tre  l*^galeiuent  reveudiqu^a 
droits  D  ou  »  a  s*r«  ni  on  a  p  e  raonell  em  en  1 1  a  r  e  eponsi  bl  1  i  t  ^  d  ef« 
dont  nons  Ptions  le**  porteiun  de  !b  part  des  paroiime 
rAiiti>rit^  Dioe^saiiie,  Nona  nous  eii  faisons  les  auteura 
Mge*  Leray  avait  reBtreint  reniju^te  aux  seuiaiaits  d*inipi 
declurous  que  uaua  aiirions  prouv^  ilu  teniie  de  TenquelKs 
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CypTien  Venis^at,  cure  de  Labadiev^ille,  s-ewt  reuducoupable  d'attouche- 
mtfiitei^  de  ciireisse!*,  d'euibnvaaemeuta  et  de  buisers  irapudiques  en  vers 
dt^  t^l^veti  et  difs  relifiibUHei*  de  aou  cotiveut  de  Ste-Philom^.ne  et  en  vera 
d^autreti  pesrsouiu**  dii  sexe  fi^niiDiu,  tt  tiiill  a'est  rendu  coupable  aussi 
4e  iMklnctioD  et  udultt'ie. 

:*igllt!d,  [>EJ,PHIN  BlEN^ENU,  M.  D. 

Thi?  record  predate  four  bills  of  exceptitiu  and  a  motion  in  arrest  of 
jadgmest, 

L  Tbe  tirat  exception  is  to  a  reniai'k  raado  by  the  judge,  in  the  open- 
ing of  the  t-aae  while  eouusel  were  explaiDiug^  its  nature  to  the  jury,  in 
thes*?  words:  the  offense  uiid  crime  of  libf4  would  be  made  out  and 
proved  by  the  State  upon  the  ssok  proof  by  the  State  of  the  printing 
and  pablicatiou  by  the  accused,  of  n  tiheUoiis  pamphlet  upon  which  the 
prosecution  was  begun  and  is  founded."  The  remark,  though  perhaps 
untimely,  seems  entirely  innocuous  to  any  interest  of  defendant.  Indeed, 
it  is  nothing  more  than  an  obvious  truism. 

2.  The  next  exception  is  taken  to  the  charge  of  the  judge  which  is 
attacked  as  a  whole  and  in  nearly  all  of  its  parts.  We  have  closely 
studied  this  charge  in  connection  with  the  objections  urged  against  it, 
and,  noth withstanding  its  length,  we  embody  it  here  in  full,  as  an  ad- 
mirable compendium  of  the  law  of  libel,  and  the  duties  of  juries  in 
i^ch  cases,  and  as  furnishing,  in  itself,  the  best  and  briefest  answer  to 
most  of  defendant's  objections. 

**  The  indictment  under  which  the  defendant  is  tried,  charges  him 
with  having  libeled  the  Reverend  Cyprien  Venissat. 

"No.  1.  A  libel  is  any  malicious  publication  which  is  calculated  to 
create  disturbances  of  the  peace,  to  corrupt  public  morals,  or  which,  by 
words  or  signs  tends  to  expose  a  person  to  contempt,  ridicule,  hatred, 
or  degradation  of  character,  or  which  accuses  him  of  an  odious  act, 
disgraceful  in  society. 

"  No.  2.  Any  publication  is  libel  upon  a  private  individual  which  is 
of  a  nature  to  blacken  his  reputation,  or  to  hold  him  up  to  contempt 
and  ridicule,  unless  such  publication  is  shown  to  be  true  and  to  have 
been  justifiably  made. 

"No.  3.  Although  malice  is  a  necessary  ingredient  of  libel,  it  is  not 
necessary  to  show  that  the  party  publishing  was  actuated  by  a  feeling 
T  personal  hatred  or  ill-will,  towards  the  person  defamed ;  it  is  suffl- 
ient  to  show  that  the  publication  was  wilful  and  unauthorized.  Legal 
lalice  alone  is  sufficient,  and  in  law,  means  a  wrongful  act  done  inten- 
ioDally,  without  just  cause  or  lawful  excuse.  And  malice  is  presumed 
aa  matter  of  law  by  proof  of  the  publication. 
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"No.  4.  If  you  believe  from  the  evideiue,  thiit  the  dnfendant  f»ol>- 
lished  a  libel  of  and  concerning  the  Reverend  C-yprien  Veiiiiisat;,  a» 
charged  in  the  indictment,  then  the  law  presmnes  malice  on  the  pa^rt 
of  the  defendant  against  the  said  Veniss^nt,  and  it  r^^X^  im  the  defeii<J- 
ant  to  rebut  this  presumption  of  malice  by  a  prepondcrttnce  of  e^ideiio^-- 

"No.  5.  If  you  find  beyond  a  reasonablf  donbt  that  the  defeod^nt 
published  a  libel  as  charged  in  the  indiotruetit,  that  iw,  that  he  wrote 
and  distributed,  or  knowingly  and  inteutionally  cajised  the  prititiii^ 
and  distribution  of  a  pamphlet,  containinj[;  iijiitt<*r  %vhifh  Imputed   to 
the  Reverend  Cyprien  Venissat,  conduct   wliitih,  if  ^aid  VenisRat  were 
guilty  of,  it  would  injure  his  reputation  or  degrade  hiin  in  society  or     < 
lower  him  in  the  confidence  of  the  community  or  bring  Mpj  into  public 
hatred  and  contempt,  and,  if  you  further  lind  that  the  defendant  haa 
failed  to  show  by  a  preponderance  of  evidc^nce  the  truth  of  the  charge**, 
statements  and  insinuations  made  against  t}]e  »Jiid  Veninsat^  then  the 
defendant  is  guilty. 

"  No.  6.  If  you  believe  beyond  a  reasonable  doubt,  from  the  e^'idt-iic*;, 
that  the  defendant  composed  and  published  the  printed  pamphlet  a^ 
charged  in  the  indictment,  it  is  no  defense  simply  to  sbow  the  truth  of 
the  matter  published,  but  the  defendant  muat  go  farther  and  prove  by 
a  preponderance  of  evidence,  that  the  m attorn  charged  in  the  alleged 
libel  were  not  only  true,  but  that  he,  the  defendant,  acted  with  good 
motives  and  for  a  justifiable  end,  and  that  he  hail  aome  purpose  in  view 
•that  was  justifiable. 

"  No.  7.  If  you  are  satisfied  beyond  a  reasonable  doubt,  from  the 
evidence  in  this  case,  that  the  defendant  published  of  the  Hev*  t Cyprien 
Venissat,  matter  defamatory  of  the  said  Venii^sat,  or  of  a  nature  U> 
bring  him  into  contempt  and  disgrace,  tht^iit  nnlew^  it  appears  to  yon 
that  the  publication  was  for  a  justifiable  imrpoae  antl  uot  lualiciousp 
nor  with  the  intent  to  defame,  the  proof  i^f  tlie  truth  of  tlie  libellous 
matter  does  not  justify  or  excuse  the  publiintion* 

"  No.  8.  When  the  defendant  attempts  to  justify  by  proving  the  truth, 
the  justification  must  be  as  broad  as  the  charge.  The  verilication  of 
part  will  not  be  enough.  And  the  truth  inuat  he  fnlJy  e^tablifihed  bj' 
a  preponderance  of  evidence. 

"No. 9.  If  you  find  that  the  defendant  made  and  published  defama- 
tory charges  against  the  Rev.  Cyprien  Venissat,  of  a  nature  to  bring 
him  into  contempt  or  disgrace,  and  if  you  find  that  the  defendant  wsa 
not  able  to  prove  them  to  be  true,  or  if  you  find  that  any  of  them  wm 
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nutmeg  the  law  implies  malire  froin  the  publication  and  deems  the  pub- 
Ik^tion  lil>el]onB. 

*-Xo-  10.  Hut  if  von  find  tbat  the  defendant  made  and  published 
chargei^  defiimatorr  of  the  Rev.  ('yprien  Venissat,  but  that  such 
rhAT|r«^f;  are  tnie,  and  that  the  defendant  made  aUd  published  the 
cliaiffet?  witliont  evil  motive  and  tbi-  a  justifiable  end,  then  the  publica- 
tion ia  not  Ii1>elloiiA, 

*^  No.  H .  It  is  no  defenw*^  to  an  iirdictment  for  a  libellous  publication, 
that  the  story  Tvas  rt'ceived  at  second  hand  and  not  invented  by  the  de- 
fen  daQt> 

"  So.  12.  to  every  cnminal  proKf  ciition,  the  accused  is  presumed  iii- 
orMTent  until  overj'  fact,  efiftciitial  to  establish  his  guilt  has  been  proved 
beyond  a  reajsonable  doubt. 

*'■  No,  13,  A  doubt  t-o  justify  an  acquittal  must  be  reasonable^  and  it 
m^mt  arise  from  a  candid  and  impartial  investigation  of  all  the  evi- 
dence in  the  ca^e*  By  a  reason  able  doubt  is  not  meant  a  mere  possi- 
bility, a  eoDJeetnre  or  a  supposition  ^  but  rather  that  state  of  the  case 
which,  after  thi^  entire  c^lTlll>a^flOll  and  consideration  of  all  the  evidence, 
leave?^  the  mind  of  a  jnior  in  that  condition,  that  he  cannot  say  that  he 
feele  an  aUidinir  conviction  to  a  moral  certaintA'  of  the  truth  of  the 
charge.  The  doubt  must  arise  in  the  case  before  you,  in  other  words, 
you  are  not  to  go  beyond  the  evidence  to  hunt  up  doubts. 

"No,  IB,  You  an?  also  the  judges  of  the  law  as  well  as  of  the  facts." 

The  charge  ie  to  be  considered  as  a  whole.  We  find  it  unnecessary 
to  consider  in  detail  all  the  objections  made,  such  as:  that  the  atten- 
tion of  the  jury  is  directed  only  to  facts  and  presumptions  of  law  unfa- 
vorable to  defendant  and  tended  to  restrict  the  defense  to  the  sole  ques- 
tion of  negativing  the  proof  of  publication,  precluding  the  jury  from 
considering  the  questions  of  want  of  malice,  truth  or  privileged  char- 
acter of  the  document;  that  it  misstates  the  law  of  malice;  that  it 
ignores  the  presumption  of  innocence  in  favor  of  accused  and  wrong- 
fuDy  shifts  the  burden 'of  proof. 

On  all  these  points  we  consider  the  charge  unexceptionable. 

Aa  to  the  question  of  privileged  communication,  that  was  disposed  of 
in  a  subsequent  special  charge,  which  will  be  separately  considered. 
On  the  question  of  burden  of  proof,  the  law  is  clear  that  on  proof  of 
lublicatdon  of  matter  libellous  on  its  face  and[unauthorized,  malice  in 
law  may  be  presumed  and  the  case  of  the  State  is  established  unless 
the  pFesumption  of  malice  be  rebutted,  or  other  lawful  justification  be 
established  by  ae^^used.  Com.  vs.  Bonner,  9  Met.  410;  2  Bishop  Cr. 
Law,  §  942;  Whaiton  Cr.  Ev.  4  739. 
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SiAte  vm.  Biaavenii  ot  ■!■. 


'  The  TiiOBt  serious  objection,  how^vtr,  ie  to  that  part  of  the  cliai| 
which  told  the  jury  that  after  pi-oof  of  puhHration  of  a  lil>elloTis  eoi 
muDiratioii  defendant^  in  oi'der  to  jiifitify,  iiiiiHt  prove  that  "the  mi 
ters  clun-^'ed  were  not  ou]y  true,  btit  that  he,  th*^  defendant,  acteil  wii 
good  motives  and  fur  a  jujfitjfiablo  eud^  and  that  lie  had  $^otiie  purpoi 
in  view  that  was  jiii^tihable/* 

The  contention  of  defendant  is,  that  under  Article  168  of  our  prem 
Constitution,  proof  of  the  truth  of  the  libel  is  a  conipleti*.  and  plenn 
justification. 

Wo  re;]oice  to  say  that  this  contention  is  utterly  unfounded. 
All  that  our  Constitution  says  is,  that  "  in  all  prrweedings  or  in  did 
ments  for  libel,  the  tnith  thereof  nniy  be  |?iveu  in  evidence," 

At  the  tiuie  of  the  adoption  of  the  Consititatiou,  the  8t^tiitea  of  cfe 
St4ite  contained  tJie  following  provision i  ''In  all  prosecationj^  for  Hb 
the  truth  uuiy  be  given  in  evidence;  and  if  it  Rlniil  appe^jr  that  the  msA 
ter  (charged  as  libellous  is  (true)  ft  fid  was  piddklied  with  good  motive* 
jimtifiahh  endSj  the  party  shall  be  actpnttcd."     Kev,  ^?t«t.  sec.  3641 . 

It  is  manifest  that  the  article  of  the  Constitution  eontJiiiis  nothii^ 
inconsistent  with  this  statute,  and  the  latter,  in  its  entiretj,  reniiiin&  ii 
law  of  the  State,  Tlie  sole  object  of  the  Constitution  was  to  prerei 
legislation  excluding  evidence  of  the  truth  in  proiaecutioHfi  for  Hbel«bi 
not  to  destroy  tlie  important  safeguard  furnish ctl  to  society  in  the  oth< 
feature  of  the  existing  hxw» 

Indeed,  that  would  be  a  barbarous  doctrine  which  would  grant  to  tl 
evil -disposed  the  liberty  of  innsacking  the  lives  of  others  to  drag  fort 
and  expose  follies,  rault^  or  crimes  long  since  forgotten  ^  and  pertmf 
expiated  by  years  of  remorse  and  sincere  reform,  with  no  other  motii 
than  to  gratify  hatred  or  ill-will  by  blasting  the  cliaraet^ar  and  reptil 
tion  of  their  victims.     Such  is  not  the  law  of  Louisiana. 

3.  The  third  bill  of  exceptions  is  taken  to  tlie  refusal  by  the  judge 
give  certain  fipecial  charges  agked  by  connsel  for  defendant.  The  fift 
two  were  to  the  effect  that  it  was  inclmibent  on  the  State  to  prort'  u 
only  tbe  publication  of  the  libel,  but  also  affirmatively  to  prove  mali< 
We  use  the  language  of  Chief  Justice  Shaw  in  saying ;  **  If  the  publioi 
tion  be  libellous,  that  is,  be  such  as  t-o  bring  the  person  libelled 
hatredt  contempt  and  ridicule  among  the  people,  maHee  is  preemm 
ft^om  the  itynrions  act-"     Com.  vn.  Bonner,  9  Met.  410, 

Therefore,  the  State  was  not  bound  to  give  any  affirmative  proof 
malice  beyond  that  preeumed  from  the  publication  of  the  Ubel, 
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StatA  T«   Btenvtititi  «i  A&4. 


The  other  special  eharge  aakcd  ^*m  fit  rhe*eflfect  that  every  member 
>  ^f  B  clmrv^b  or  coiif^rf^mliou  hjit*  ^h*^  iruhi  and  duty  of  exposing  and 
Vrifi^ng  to  light  any  iiiid  iill  dt'it4ictians  on  the  part  of  a  minister  or 
pnestp  aDd  am-h  publiratioiis  m^  pnvileg^d;  whi<^h  charge  the  court 
g;ave  with  thii;  qualitiration :  ''tlmt  a  ronniiunication  made  to  the 
ehunh  anthorities  roiiecruing  a  priest  or  n)iuister  in  i  harge  was  priv- 
ileged, if  niadt'  by  a  mi^mber,  but  the  circulation  of  a  pamphlet  and 
publicatiou  of  the  f^anje  iratwde  of  the  chnrch  was  not  i^o  privileged." 

The  qtialtticatiou  8eeni«  eminently  juHt.  We  knoiv  of  no  authority 
fw  principle  granting  to  nteniber^  of  «  chnreh  a  poi^uliar  privilege  to 
libel  their  prie&t8  or  ministerw  by  publications  addressed  to  all  the 
world. 

4*  Tlie  la^t  bill  of  €xcepti<m^  i»  to  the  ovemiling  of  a  motion  for  new 
ftialt  which  was  baaed  on  the  charges  of  error  already  considered. 

-1.  The  motiou  in  arrest  was  basted  on  the  groniid  that  "the  indict- 
ment does  not  set  forth  any  crinic^  known  to  the  law  of  Louisiana."* 

U  i»  lueiitless. 

Atter  the  expiration  of  tlie  delays  allowed^  and  after  this  opinion  had 
l»een  tinally  adopted  by  the  Court.,  an  iihlc  and  oarnci^t  brief  was  filed 
in  behalf  of  appellant,  which  has  been  carefully  considered,  without, 
however,  shaking  any  of  our  conclusions.  The  only  additional  point 
which  we  find  it  necessary  to  allude  to  is  the  objection  that  the  charge 
of  the  judge  excluded,  as  a  rebuttal  of  malice,  the  honest  and  reason- 
able belief  of  the  accused  in  the  truth  of  the  libel.  Nothing  is  better 
settled  than  that  belief  in  the  truth  of  the  libel  does  not  serve  to  rebut 
the  presumption  of  malice  flowing  from  its  publication.  In  matters  of 
homicide,  the  party  acting  under  a  reasonable  belief  of  personal  dan- 
ger, is  free  from  the,  charge  of  malice,  because  he  was  called  upon  to 
act.  But  in  the  ciise  of  libel,  such  is  not  the  case.  His  action  is  purely 
voluntary  and  deliberate,  and  not  for  self-protection.  He  has  no  right 
to  publish  a  libel  of  another  unless  he  knows  it  to  be  true ;  and  if  ho 
acts  on  information  or  belief,  he  acts  at  his  peril.  This  rule  has  its  lim- 
itations in  case  of  privileged  communications.  I  Bishow  Cr.  Law,  sec. 
308;  2  Wharton  Cr.  Law,  sec.  2581. 

Judgment  affirmed. 

Rehearing  refosed. 
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Friedman  vs.  Adler  &  Levy. 


No.  9010. 
Joseph  B.  Friedman  vs.  Adlee  &   Lew. 

Where  an  bvjnnotion  has  arrested  the  execntion  of  a  jadgmeni  for  a  miia  nf  Enoney.  tiie  marf^y 
to  the  injunction-bond  is  not  entitled  to  notice  of  the  Jndfnneiit  of  dlftsolncfoii  and  fiwr 
damages  before  the  issuing  of  execution  thereon. 

The  surety  to  an  ipjunotion-bond  in  such  case  is  not  merely  eunjitructTrf?1y  in  f-Lkiirt^  bat  t* 
an  actual  party  to  the  suit,  made  co-plaintiff  ipto  facto  by  ibf  mere  act  of  Aarftyatup^ 
and  invested  by  the  law  proprto  vigore  with  all  the  attribut^'^.  qualltiRs,  r4£:htfi,  and  bur^ 
dened  with  the  liabilities  of  his  principal,  and  is  entitled  T^>  Lil-atloii  arid  aoLi<«  a»  ia  falA 
principal. 

APPEAL  from  the  CivQ  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Chas,  8.  Bice  and  James  D,  Augustin  for  Plaintiff  and  Apjiellant. 

Henry  C.  Miller ;  Okas,  A.  Baquie  and  E,  T,  FIt^rmi<;^  for  DefendaDta^       • 
and  Appellees.  ! 

Tke  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Adler  &  Levy  had  obtained  a  money  judgment  against 
one  Jacob,  the  execution  of  which  was  arrested  by  an  injunrHoij, 
Friedman  being  surety  on  the  bond.  The  injunction  was  diBm>lved 
with  damages  against  the  principal  and  Friedman  ilw  aurety  in  sofido. 
After  the  lapse  of  the  delay  for  appealing,  ext^tution  ifiamnl  against. 
Friedman,  under  which  his  stock  of  goods  (he  was  a  i^hopkt^eper  in  St. 
Charles)  was  seized,  was  held  by  the  sheriff  three  weeks,  and  was  t4ien 
released. 

Friedman  now  sues  to  recover  ten  thousand  dollars  as  damages  for 
the  illegal  seizure,  and  after  setting  forth  the  injuries  caused  by  this 
process,  avers  that  he  was  not  a  party  to  the  injunction  suit,  and  never 
appeared  therein,  and  was  not  served  with  any  citation  or  other  notice 
in  those  proceedings  until  the  notice  of  actual  seizure  under  thefi./a. 
He  was  not  served  with  notice  of  judgment. 

The  question  is  thus  squarely  presented,  is  the  surety  to  an  injunction         * 
bond  entitled  to  notice  of  the  judgment  of  dissolution  with  damages, 
when  the  injunction  has  arrested  the  execution  of  a  money  judgment. 

The  surety  on  an  injunction  bond  is  considered  a  plaintiff  in  the  suit. 
Fifty  years  ago  the  facility  with  which  injunctions  were  obtained  under 
our  Code  of  Practice  had  already  become  a  fruitful  source  of  abuse,  tft 
prevent  the  continued  recurrence  of  which  the  Statutes  of  1831  and  1833 
attached  to  the  suretyship  of  such  bonds  consequences  more  enlarged 
and  more  stringent  than  had  hithertx)  attended  any  act  of  suretyship* 
And  these  provisions  were  designed  to  deter  persons  from  assisting 
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purtips  \Yho  had  been  juclidally  eourTemued,  m  evading  or  delaying  the 
coDFSP  of  Justice  in  eases  wherein  they  were  not  entitled  to  relief.  The 
surety  waa  so  eomplet(*ly  identified"  with  the  injoining  debtor  as  to 
birnuje  his  co-pluiutifl'  fj}i!!o/(iclo  by  the  rneix^  act  of  suretyship — a  soli- 
dary jndg^njent  was  expi esi^ly  auth<irized  against  them  in  the  pending 
suit  if  the  injuijcnmi  were  diss^olved — and  the  solidarity  of  obligation 
was  cr< J w  11  eJ  i  ly  t  rn  1 1 .sl'e n  i n  ^  t li  e  su n^ty  to  tl i e  posi tion  of  a  principal 
m  tlifs,  that  be  was?  deprived  of  the  plea  of  discussion.  Code  Prac. 
art.  l¥}4\   Denton  v^,  Irwin,  5  A.  21. 

In  con^trniiig  these  nmmialoua  and  rigorana  requirements  the  courts 
have  lent  their  Iieijrty  nid  to  the  interpietation  that  woidd  besteflfectu- 
(ite  the  intention  of  the  Legislature,  and  in  furtherance  of  it  have  held 
that  the  surety  was  not  merely  a  nominal  party  to  the  injunction  suit, 
I  tut  such  a  venl  aetual  pavty  tlmt  lie  is  cntiHed  to  be  cited  on  an  appeal 
when  it  la  by  petition^  Gibson  vsi.  Selby^  li  A.  318^  and  when  the  ap- 
peal is  by  motion  in  open  eourtj  that  he  is  ejnbraced  equally  mth  his 
principal.  .Mitchell  va.  ?iiy » 4  A.  514.  And  where  judgment  was  prayed 
agniDBt  the  wrong  person  tm  t?urety,  the  court  gave  judgment  against 
him  who  was  really  surety.  Unioji  Bank  ta.  Smith,  3  A.  147.  So  where 
ihe  verdict  of  the  jnry  was  aguinst  the  luineipal  in  the  injunction  bond 
alone  and  the  judgment  wa^s  ngainst  him  inid  the  surety  also,  it  was 
[flaintained^  Mason  vs.  PonliiHierj  10  A,  418;  and  the  surety  may  be 
totideuined  on  the  trinl  of  a  rule  to  dissolve  ra  well  as  <m  the  merits, 
Betts  v^,  Mougin,  15  A.  52;  and  he  is  so  perfectly  and  irrevocably 
bound  by  the  petition ,  affidavit,  order  of  injunction,  etc.,  that  they 
eare  the  omission  of  any  description  of  tlie  proceedings  in  tht^  bond. 
Green  vb.  Hney,  23  A.  7t)4,  We  net^d  not  say  more  of  Verges  vs.  Gon- 
zales, 33  A,  410,  than  that  it  was  not  a  case  where  the  execution  of  a 
monej  judgment  wns  arrested. 

It  is  manifest  fi'om  this  catena  of  decisionu  that  the  legal  presence 
of  the  surety  in  court  is  not  a  mere  fie! ion  of  law,  nor  is  it  correct  to  say 
that  he  is  only  constructively  bc^fore  the  court,  since  the  law  propria 
,  fifjore  makes  him  a  partyj  not  nominally  i^&  U  a  sheriff  in  an  injunction, 
bat  regally  Jind  aetimlly^  stamped  ineffacenbly  with  all  the  attributes, 
^nalitics,  rights,  and  linbilittes  that  appeitaiu  to  and  inhere  in  a  party 
«£  completely  as  if  Ida  name  had  been  inserted  in  the  petition  and  had 
appeared  at  every  subsequent  ^tage  of  the  suit.  He  is  trani^llted  by 
the  spear  of  the  low^  and  is  empaled  upon  the  suit,  in  order  that  the 
par^j  injured  by  his  aid  may  then  and  there  obtain  tedressfrom  him. 
II  iu  an  apyieal  by  motion  he  is  I'mbriieed  just  as  is  his  prihcipal,  iind 
ia  a  1  appeal   l^y  petition  he  is  entitled  to  t*ervice  when  his  principal 
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Adnm  Brothittjt  vn,.  Qterl  ^  Dm  thai . 


I  is  thiift  eutitli^d,  hv  \»  likewi*se  entitled  to  notice  of  jntlgment  tm\y  wbai 

hie  principal  is,  and  therefore  when  fte  iu  tliii?  case  tho  defemUnt  ap- 
peared and  deft'nded  the  suit,  and  ih  tlms  not  entitled  to  notice  of  jiidp- 
'.  menti  the  surety  hjia  no  ejuise  of  e  tun  plaint  when  the  eiecntion  issufti 

upon  the  judgment  of  disK(dntion  and  for  damages  against  liiin,  &0£i 
the  e:ipir3'  of  the  delay  for  an  appeal,  wi^bont  uotiee  to  him  of  th( 
judgment. 

frt  will  be  obBcrved  througliout  that  we  are  ronsidering  and  decidiu|: 
alone  the  ca«e  where  the  jnd|r»ient,  the  exeeiition  of  nhich  is  jirre*ited, 
M#  is  a  jndgmeut  for  the  payment  of  money. 

Tf  the  plaintiff  wai*  endan;:jered  by  the  seizure  of  hit*  property  ander 
the  ^-/ff.  the  injury  resulted  fiom  his  oivn  failure  to  fulfill  the  obliga 
J  tion  into  ul>5oh  he  had  entered  for  the  payment  of  such  damages  a* 

L  may  har©  been  sustained  by  tlie  in  joined  crpdit4jr  through  hii^  own*^- 

1  iihip, 

■  Judgment  afHrmed. 

No.  8026, 
Adam  Bhoth£ES  vs.  S.  Oteri  &  Bbothee- 

A  principal  t»  bornid  to  relmbuiHc  tht  cxpenap  and  chnrgce  ^hlcli  bU  a^pnl  hm^  tDcnired  is 
the  nEecQlion  of  tlifi  nmtnlAti^.  nud  pay  hh  rnnmilnMkin  whcrf  oni?  tins  \meji  stipulittiii 
Ktither  c«n  he  be  dinpeoi^'d  tbiTefrcHiip  nor  be  pontiittfd  to  irdiiec  the  tLmouniya  bf 
reimbcimcd.  aodet  prelrimu  that  tbi^  cl3HTii!t-ii  oti^ht  to  have  inti'i%  Icah.  «v«d  if  t^c  %Sm 
fame  nut  ftncc««ded,  vhere  no  fj^uk  i»  lmput«il  to  tlie  ai^t^Dt 

APPEAL  from  the  Civil  District  Couit  for  the  Parish  of  Orleans 
Tiuot,  J. 


Henrtf  Detm  for  Plaintifts  and  Appellanta* 
W^  S.  Benedict  for  Defendants  and  Appellees* 


The  opinion  of  the  Court  waa  delivered  by 

Bermudkz,  C*  J<  This  is  an  action  sounding  in  damages  alleged  to 
have  been  sustained  in  couHequenee  of  eounter  ordei'sfrom  the  defend- 
ants preventing  the  complete  execution  of  a  contract,  partially  carried 
out,  under  which  plain  tiftSf  for  tlieir  services,  were  to  receive  a  fixed 
remuneration. 

The  allegations  are  that  the  idaintift"^  were  employed  by  the  defend- 
ant6  for  the  purpose  of  forming  in  England  a  limited  liability  conipanj 
for  a  fiteanier  in  process  of  construction^  and  to  provide  for  some  ar- 
rangement with  the  builders  for  ix  satisfactory  guarantee  for  the  pftj- 
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Adnni  Brnthcm  v».  Oturi  &  Brother. 

roentof  tTie  last  infitalin<mt  (£.>DOL»)  of  the  price;  that  the  ftefeiidants 
Hi]  a^M'tl  to  pay  for  tbe  plaiutittV  servii^eft  £I3(X);  that  the  pt^titionerft 
TTH^  eD  gaged  in  the  executiou  of  that  /igreenieiit  and  bad  nl  ready  taken 
a  p^t  deal  of  tl*oul*le;  done  much  labor  and  iucurred  cxpeuaeB  in  ftir- 
tberance,  whtn  the  defendants  changed  their  niiiids  aud  iuatructed 
I  piaiiiiiffa  to  proceed  no  fnrtlier. 

The  defense  is  a  general  dental,  amplified  by  aveniienta  to  show  that 

wbnteTer  passed  between  the  pa i ties,  the  alleg-ert  agi-eement  ne^erwae 

filtered  into  and  that  the  sum  claimed  is  gieatly  in  excess  of  what 

would  be  the  cu&tomary  fee  in  like  caseK,  Tiz:  £!iKJ. 

There  wjijs  jiulgnient  disniismng  tlie  Siuit,  and  plaintiftje  api»eal. 

Oral  and  documental^  evidence  was  adduced,  the  latter  eonsistinir  in 

tbp  Icttei-e  and  cablegranm  which  passed  l>etwccn  the  pnnci]>al  and 

iBtermediate  piirtie*.     The  reeoinl  contains   some  thirty  letters  aud 

twenty  dispatches  on  the  subject* 

We  deem  it  nnnecessary  to  state  speViiicuHy  what  that  evidence  was. 

We  think  that  it  eijtahlishef*  that  the  de^fondauts,  through  the  firm, 

Forstal],  Ross  &  Clayton,  of  this  city.,  did  authorize  the  plaintiffs  to 

take  all  necessary  stepn  to  form  the  eom])aiiy  and  to  make  some  ar- 

j  Tun  gem  en  t  for  the  payment  of  thr  nnpaid  portion  of  the  price  of  the 

steanier:  that  they  agreed  expres^^ly  to  pajf  the  plain  tills  £IlCX>for  their 

services;  that  the  plaintiffs  had  a  ^ood  (leal  of  tronhlr  in  eaixying  out 

their  mandate,  placed  the  matter  in  the  liauds  of  a  solicitor,  had  the 

f^et  of  an  act  prepared,  whichHhey  transmitted  to  the  defendants  and 

which  is  in  the  recf^rd,  for  their  inspection  and  eonsiderntion,  eouforin- 

in^nA  much  as  practicable  ^vith  their  views  and  insEnietions  ns  far  as 

anderstood;  tliat  the  plaintiffs  were  willing  t4)  undertake  to  guarantee 

the  payment  of  the  balance  of  price  due  the  builder,  provided  they 

I  irere  secured  either  by  a  tmnsfer  of  stoti^k  or  by  a  moi^tgage  on  the 

[iteainer. 

It  farther  appears  that  a  bn*ther-iii-iaw  of  the  defendants,  who  has 
10  interest  in  the  ship,  the  importance  of  which  cannot  be  easily  or 
wrrectly  stated ^  as  he,  liimself,  when  pressed  to  specify  it  did  not  do 
«o.  and  who  was  to  have  bt*u  put  in  command  of  the  veaael  had  he 
ISfToved  himself,  as  he  claimed  to  be^  an  English  subject,  threw  impedi- 
ments in  the  way  of  the  uxecaticin  of  the  agreement.  It  also  appears 
that  it  is  on  this  account  that  the  defendants  countermanded  their  pre- 
y^om  in  struct  ions,  which  had  talc  en  the  form  and  substance  of  a  valu- 
able contract,  in  which  the  plaintiffs  had  acquired  a  pecuuinrr  interest, 
*  Veste^l  right,  which  cx^uld  not  hi*  wrested  from  them  ivith  impnnity. 
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SticctiHi^loii  of  St,  Hubert, 


Tli€^  counter  orders  to  plaintifts  imply  an  nnteriai-  injderf«tamliiig  and 
contrat^t. 

It  is  inuiiati.Tial  whether  tlie  litigautis  be  viewed  and  dealt  with  a* 
mdejK^ndeDt  eon trae ting  partief",  or  a^  agents  iiiul  pntieipiils.  Ftouj 
either  stand-point,  the  pUiiutifls  filionld  recover. 

The  law  on  the  rtnlijeet  ot'  njaudatt?  distinetly  n?^:ogii!zes  their  rigbu 
as  asserted  in  the  present  aetioti. 

Article  liOiK  R,  C,  C*  expressly  provides: 

*^  The  priueipal  ought  to  reinihuiTie  the  expense  and  charges  whkb 
the  agent  has  inruned  m  the  execution  of  tl^e  mandate^  and  pay  hi* 
commission  w  lie  re  one  hay  been  stipulated.  | 

"If  there  he  no  frarid  imputable  to  the  agent,  the  i>i4ncipal  canBoT  ' 
dispense  with  this  reimbursement  ai;d  payineut^  nor  can  he  redfice  th*' 
amount  of  the  reimbnrscmeut  under  pretens§c  that  the  charges  andei^ 
pensGw  ought  to  have  beeu  less*"    C.  N.  29i)9;   2  IL  6^,  IGJ;   1  A.  5;  e 
A.im;  18  A,  34i;j  3  A.  98, 

Nothing  indicates*  that  the  phun tiffs  ever  were*  in  default,  while  ihi- 
proof  is  clear  tbat  the  deteudant^  were  in  vaiious  wa^s. 

Had  not  Capt,  Pizatti,  the  brother-in-law  already  mentioned,  intet- 
posed  obstacles  as  he  did,  which  pro%a*d  a  stumbling-block,  the  iiudeT- 
,  taking  would  bare  been  carried  out  by  the  plaintiffs,  who  having  be«ti 
foiled,  should  recover* 

The  measure  of  the  damages  is  the  amount  which  they  would  liavr 
earned  had  not  the  conntenniinding  taken  place  aud  had  they  ht^ 
permitted  to  complete  their  undertaking. 

The  judgment  of  the  lower  court  was  one  of  non-suit.    The  proot-i 
wajrauts  a  recovery,  i 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  < 
from  be  reversed ;   and  it  is  now  ordered  and  deci'eed  that  phiiniifij* 
recover  of  the  defendants,  Salvador  Oteri  and  Joseph  Oteri,  in  solido, 
the  suni  of  fifteen  hundred  dollars j  with  legal  interest  from  jadicinl 
demand  until  paid,  wilh  costs  in  both  courts. 


SCCCESSIOK  OF  AlCIDE    St.  HtTBERT* 

Ou  AD  Apjie&l  from  &  Judgmeot  appainttn^  the  ptibUc  admLniHtnit'Or  for  Tho  pariah  of  Ot)iL!u«| 
admhiie^Lratar  of  a  AQccGAi^ioii  ftUpged  hj  liim  to  be  vacnnt.  the  quc^liOD  ia  not  vhetb^t' 
the  dec  Fanned  httt!  lu  ft  hf^lra  jirv*en  tot  Jtprpijctifof1+ In  iho  Stn^o,  bfiL  wb  ether  tlje«ifc*i 
anee  of  au£Li  heirn  wa^  mnd^  kuowtin  by  oppnfiltion  or  othendie,  to  tlia  comrt,  lwforf«  ll 
t^nditlon  Df  the  Judgiuejit^ 
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tf  tbt  jndfiDPnl  wHii  pnN:cH](f<l  by  an  AfiplicalJoii  with  priiper  [i1]{?i;atiDDjiH  by  public  noticen 

\  coufijur  «v]ih'UCL^  broiij^ht  aft^r  tho  jut^Igiucnt  tcniUuii  tn  aIjq'A' ibi^  eviattmce  iiud  prel- 

'  «Bco  Of  let,'al  helrft  wUb  n  vinw  Ui  nblflln  n  rev^rsfll!  uf  lK«  j[icl(;iiient, 

4   PPEAL  from  the  CiTil  District  Court  for  the  Parigli  of  Orleans, 
xjL    Ltizarns,  J 


€ha$.  Lontjuf  for  the  Heirs,  AppeUauta. 

Bnavj:  dt  Hall  for  the  Public  Adniiuistratori  Appellee. 


The  opinion  of  the  Coort  was  delivered  by 

Poca^j  J.  The  mother  and  tlie  three  sisters  of  the  dci^eased,  repre- 
«euting  t  hern  selves  as  liis  Bole  heirs^  have  taken  this  appeal  from  thu 
jadgmcnt  of  the  district  court,  ai>pi>iul:iiig  the  pnlilio  adutini&tmtor  of 
the  paris'iih  iif  Orleani*,  adaunistiator  of  this  succesfiiou.  The  record 
discloses  the  follouiuj^  faints  and  prorecdiiigs; 

A  fcTT  days  after  the  death  of  Alcide  St,  Hubert,  who  died  in  this 
ritr  on  December  fl,  18B3,  the  piiltlii'  administrator  applied  for  the 
admiaiatratiou  of  Iii»  suecessiou,  alleging  tlmt  the  deceased  had  lelt 
jimperty  and  debts  tind  that  he  had  left  no  BUTYiring  wife  or  heir, 
preeeM  or  represented  in  the  State,  entitled  to  or  elaiming  the  ad  minis - 
tntion  of  his  eueression.  After  due  public  notice  of  the  application, 
fmd  after  the  expinitiou  of  legal  delays,  aud  no  opposition  liaving  been 
made  to  the  application,  the  court  appointed  the  public  administrator 
tad  he  was  at  once  (pnditied  as  ailrninistrator  of  the  succession. 

Fronj  that  jadf^nentT  which  was  rendered  aud  signed  January  10^ 

1884,  the  present  ajjpeal  was  taken  by  motion,  on  the  4th  of  February 

lowing, 

I     The  njotiou  of  appeal  was  supported  by  aifidavits  of  ap|)ellant«  recit- 

■  hg  in  substance  that  thoy  nre  the  sole  legal  heirs,  all  of  agCy  of  the 

idt!ri*a?;ed,  aud  that  they  are  now  and  were,  at  the  time  of  his  death^ 
reiidentB  of  the  cit^y  of  New  Orleans, 
I  The  contention  of  tJjcir  eouusel  is  that  these  facts  show  conclusiTely 
dml  the  public  admin istni tor  was  not  entitled  to  the  admiDistration  of 
I  dils  succession  aud  that  his  appointment  as  sueh  should  be  au nulled 
-uid  set  aside  as  ha^^iug  been  made  in  contravention  of  law. 

(lur  understanding  of  the  issue  presented  by  tlie  appeal^  is  that  the 
lolfc  question  wliieh  we  are  called  upon  to  decide  involves  the  validity 
of  the  judgment  appointing  the  aduiinbtrator  under  the  pleadings  and 
fact?  then  brought  to  the  knowledge  of  the  court. 


n 


Siice^uioD  nf  &e,  Babert.  g 
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M#!baprt  vil  Dietrich. 


On  api)eiil,  cmr  invest!  r^atioti  muM,  in  tlie  Terv  nut  tire  of  things,  hf 
r^^tiiv tA'6.  to  thi^  J 11  fitters  nrsnofl  or  oo» tended  lu'low. 

Hiis  rule  peremprorily  exchidt-H  from  onr  I'lisijjidifmtiou  all  matK^ts 
lutd  elements  of  proof  ils  well  us  ia.sueR  \\h'nl\  parties  may  seek  to  inject 
in  the  pi-ueeediijp^  Hultf^equeiit  to  tJie  lenditinn  of  the  jud^rnu^uf  mm- 
Ijhiiued  of. 

Hence,  in  thi8  matter,  the  question  is  not  whether  the  public  adminis- 
trator ie  entitled  in  hifi  EippoLntnient  under  timi^howing  made  by  appel- 
lants^ wlio  now  present  tfieui.selve8,  Imt  vvhi-tlier  under  tlie  ftbowin^ 
made  before  the  Uistiiet  jndge  hie  jndgnjent  is  sustained  Ijj  law. 

The  record  ehowa  coueluBi  vely  that  no  heirn  had  presented  themsekei, 
ur  were  then  known,  to  the  eoui-t,  and  tliat  no  opposition  had  been 
made  to  the  pnhlie  admiuis^trator'a  application. 

Under  those  circnni stances  the  law  itself  dictated  the  Judgment  wtncii 
waft  tendered  in  the  pn-uiiees,  aud  we  have  no  authonty  to  distarb  ii 
un  this  appeal.     Acts  of  J87D^  p,  120 ;   Actjs  of  1877,  p.  111. 

It  is,  thercfoi-e,  clear  to  onv  minds*  that  appellants  have  entirriy 
mistnken  their  remedy. 


Judgment  aftlrmed. 
Rehearing  refused. 


No.  906(3. 
HtjGo  Mehkert  ts.  M.  Dietrich. 

"gfl—^ft         Whcns  th«  tranncript  jf*  cjoitipldten  Imt  tbp  iSf^rliflcftrfl  of  r lie  clt^rk  in  deffn^tive  in  noi  uligvliii; 
I  51  UTO  it,  the  ointn^'ion  in  Miq  ri'iiitlcMe  muy  be  JtuppUtJil  by  a  )irt>pei- Aticl  timrly  tuotlaii. 

Wbe^re  iici  Jiii1|t;niP):it  for  dnniAguft  i^  ri^riflcred  ur  pra^'&tl  for  djijuinAt  the  arret;^'  nn  an  ji^ODt 
Uon  bond,  lie  U  n  c«iitip«taut  Jiarety  on  (be  bund  of  iippe&L  tnkou  Ttqui  ibe  judiitnenL  dif* 
suLvHniE  tbe  liiJiinctiunK 
^jirberct.  AfU^r  nmniivf^o  mid  imder  tliQ  rS^mt  of  tho  eonmiiuiitir^  a.  tinniijeM  vrbicb  lud  for- 
En«rly  btrEniij^^'d  Ktt  nod  bc^un  fiuiriducliKl  by  tba  wLfij',  i^  CQDiibirtud  in  (be  natno  of  tl» 
huftbandH  It  beconui  ihe  bLtnlneiui  at  the  cuiumuonyH  and  it«  a<:(]UL''£tfi  utd  gocKi-vill ifi 
liablf]  to  aeUutf^  tov  tbo  hti.^ljniid'adEbtft. 


A 


PPEAL  from  tlue  Civil  Diatiiet  Court  for  the  Parish  of  Orkflji*.  j 
Monroe  J  J,  ■ 


Pajd  Eeusch  and  Jnkn  F,  Smith  for  Plaintiff  and  AppeUetj. 

A.  B.  PMlips  and  Albert  Voorhies  for  Defendant  and  Appellant. 

Ox  MoTiojf  TO  Dij^smaa. 
The  opinion  of  the  Court  i^'as  del^  vered  by 
Todd,  J.    This  motion  i»  based  on  two  gronnd&: 
1.  Upon  the  alle^^ed  incompleteness  of  tlie  record ,  ae  fliliowii  bj  it» 
ceiti£cat«  of  the  clerk. 
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Meliaert  vii.  Ditttrltth. 


Tbe  certificate  itself  was  clefet;tive^  as  upon  its  face  it  failed  to  attest 
or  cover  certain  proceed iu^s  which  the  transcript  in  fact  contained. 
Upon  a  timely  motion  of  tlie  appellontV  attorney,  this  defect  or  omis- 
sion in  tUe  certificata  was  siipj>lied  and  there  has  been  returned  to  this 
Court  a  certificate  uieeting  all  the  requirements  of  the  law,  and  show- 
ing a  record  embracing  all  the  pr^^ceedingd  had  and  evidence  oflfered  in 
tbe  loii^er  court.     The  motion,  therefore » fails  on  this  ground. 

2.  It  \a  urged  that  the  Hurtty  ou  the  appeal  bond  was  the  surety  on 
th^  Inj  auction  bondj  fi'um  the  disftolutiou  of  which  injunction  the  appeal 
was  taken  J  and  that  the  said  surety  was^  therefore,  legally  incompetent 
ai3  rt'Sipecti*  the  appeal  bond. 

We  find  from  an  examination  of  the  it'cord  that  there  was  no  judg- 
ment rendered  against  the  surety  on  the  injunction  bond  for  damages 
and  no  damages  even  asked  against  him  in  the  motion  to  dissolve  the 
injunction }  and  under  isiieh  conditions  he  was  under  no  disqualification 
Bh  gnr^ty  on  the  appeal  bond. 

TLe  motion  to  dismiss  tht^  appeal  is,  therefore,  denied. 


Ox  TRE  Merits. 

Fesoter,  J>  Plaintiffj  a  judgment  creditor  of  Emile  Dietrich,  seized, 
ttnder  _J1,/fl.j  a  eertain  coffee -ho  use  and  ion  tents  as  the  property  of  their 
eaid  debtor. 

His  wife,  Magdalcua  Dietrich,  Vjrouijht  fluit  by  third  opposition,  claim- 
ing ownership  and  possession  of  tlie  property  seized  as  her  separate 
property,  enjoining  the  seizure  and  claiming  damages. 

The  evideuce  efttaldislied  that  tdie  owned  the  coffee-house,  fixtures 
imd  contents  prior  to  her  marriage  in  1H79,  and  then  carried  on  the 
basincRs.  It  appeaiti,  hovve'^'-er,  that  the  community  of  acquesta  and 
gains  subsisted  behweeu  the  parties  autl  that  since  the  marriage  the 
business  has  been  carried  on  in  the  name  of  the  husband,  whose  name 
figured  on  the  sign  of  the  catablishment  and  in  the  city  directory,  and 
in  wliose  name  also  the  internal  reveaue  returns  were  made  under  oath. 

Although  8he  took  an  active  part  in  the  administration  of  the  coffee- 
house, these  circumatanccR  forbid  her  denial  that  the  business  was  con- 
due  ted  A&  that  of  the  comnnmity. 

This,  of  course,  did  not  convert  tlse  pennanent  fixtures,  which  were 
hers  before  marriage,  into  community  property,  but  so  far  as  the  con- 
eamable  stock  was  concerned,  conaistiug  of  liquors,  cigars,  etc.,  which 
had  btsen  necessarily  used  and  replaced  many  times,  those  on  hand  at 
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the  date  of  the  fieiziire  belonged  to  the  coinnniiutVj  as  did  also  tht  good- 
will. Such  was  the  view  taken  by  the  jud^^e  it  quo,  wlio  nuiiutiiiiiyd  the 
injunction  in  so  far  as  concerned  the  fixtnifcs,  but  dit^siUilTed  it  in  othar 
respects. 

The  judgment  was  manifestly  correct. 

Judgment  afiQrmed. 

Rehearing  refused. 


No.  9064. 
Wm.  H.  Atmar  vs.  a.  L.  Bourgeois,  Shejuff,  etc. 

In  an  injunction  suit  to  i-estrain  the  tax  collector  from  prncpeiUng  in  u  AAle  fnr  iax«is  whea 
the  validity  of  the  assesAment  and  taxes  has  been  niiHtMJntHl  by  a  prior  jTi{1;^eiii  vrlilch 
has  become  re4  atfjudica to,  the  tax  debtor  staml^i  in  tlifl  TKJBiliun  «f  a  jmlsiiientdfbiot 
and  the  test  of  our  jurisdiction  is  the  amount  of  ttjo  tux  oluim,  cixclusive  of  inti^r^sL 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  St, 
James.     Cheevers,  J. 

Blanc  &  Butler  and  B,  IhtguS  for  Plain tilf  and  Appellant. 

F.  B,  Earhartj  District  Attorney,  and  Sims  efi  PocM^  for  Defendant 
and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  a  writ  to  enjoin  a  sale  tif  plaintifiTe  property  for 
taxes,  wherein  the  plaintiff  alleges  tliat  the  dfiemlaut^  sherift'  -and  to 
collector,  '4n  attempting  to  enforce  and  collf^rt  from  i>etiti(jncr  eertaiD  ' 
pretended  taxes  or  tax  claims,  to  wit:  a  State  tax  uf  1875  for  $^5  50; 
a  State  tax  ot  1876  for  $337;  a  parish  tax  of  J87tj  for  i*?237  50|  prt-teod- 
ing  that  said  claims,  with  interest  and  costs,  art*  due  upon  and  bear 
against  property  of  petitioner,"  etc.  TJie  petition  contains  no  other 
jurisdictional  allegations  and  the  record  is  Imrren  of  any  tnidencc  us  tfl 
the  amount  of  costs  due  on  said  taxes  at  dat«  of  .^uit. 

The  plaintiff,  who  is  appellant,  claims  that  there  were  cert-iiin  cbiirgw^ 
due  on  said  tiixes  under  express  provisions  of  law  which  formed  [Mtrt  of  i 
the  claim  for  which  the  sheriff  was  about  to  sell  the  property,   Hp  j 
specifies:     1.  Collector's  fees  of  four  ;per  twenty  under  sections  IG  jiQd  17  1 
of  Act  98  of  1882;  and,  2.  Sheriff's  commisaionfi  for  makings  sale,  . 

As  to  the  first,  it  does  not  appear,  under  the  term«  of  the  law,  that 
the  same  would  have  been  collectible  nn  cost^  from  plain  ti9\  but  for  j 
this  injunction  proceeding,  since  the  law  says;  "He  lihall  be  gllowed 
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four  per  cent  on  the  amounts  eolleoted  from  tax  sales,  to  be  collected 
as  coHts,  rfionld  he  he  prevented  l»y  injunction  or  otherwise  from  col- 
lecting said  taxes  and  costs."  In  other  cases,  the  four  per  cent  allowed 
the  tax  collect^  is  paid  by  tlie  State.  Therefore,  this  item  was  not 
dvie  at  date  of  suit,  but  became  exigible  by  reason  of  the  suit. 

As  to  the  item  for  commissions,  that  would  have  become  due  only  in 
case  of  actual  sale. 

The  fee  allowed  in  favor  of  the  State's  attorney  likewise  arose  only 
in  consequence  of  plaintiff's  suit  and  must,  likewise,  be  excluded  in  de- 
termining amount  involved. 

If  we  were  to  allow  all  the  other  items  of  costs  mentioned  in  plain- 
tiff's brief,  as  estimated  by  himself,  they  would  not  be  sufficient  to 
bring  the  matter  in  dispute  up  to  $1000,  exclusive  of  interest. 

Plaintiff  has  filed  an  affidavit  in  this  ease,  swearing  in  most  general 
terms  an. I  without  any  supporting  evidence,  "that  at  the  moment  of 
instituting  this  suit  the  demand  for  taxes,  fees,  commissions,  costs  and 
printing,  exceeded  §1000."  Even  if  we  were  to  consider  this  affidavit, 
it  is  obviousl}'  predicated  upon  the  items  above  mentioned,  which  we 
have  excluded. 

No  question  of  the  legality  or  constitutionality  of  the  tax  is  presented. 
On  the  contrary,  the  taxes  are  incoutestably  due  by  plaintiff,  having 
been  so  finally  a(\judicated  in  a  former  suit.  And  this,  we  may  say, 
inclines  us  to  consider  very  strictly  his  attempt  to  prolong  this  Litiga- 
tion by  the  present  appeal. 

His  pretension  that  our  jurisdiction  is  to  be  measured  by  the  value  of 
the  property  seized,  is  without  merit.  He  stands  in  the  precise  position 
of  a  judgment  debtor  seeking  to  enjoin  the  execution  of  a  judgment 
against  himself.     Marsh  vs.  Briant,  9  Rob.  7. 

In  the  case  of  Shannon  vs.  Lane,  33  A.  491,  we  said:  "The  assess- 
ment, tlie  record  of  the  delinquent  list  and  the  tax  collector's  sale,  are 
the  precise  equivalents  of  judgment,  seizure  and  execution  sale." 

He  has  only  to  pay  the  debt  which  it  has  been  judicially  determined 
he  owes,  in  order  to  obtain  complete  relief.  It  is  elementary  that  that 
debt  is  tlie  measure  of  our  jurisdiction. 

Appeal  dismissed  at  appellant's  cost. 

Rehearing  n  fused. 
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Rtat«  ex  rel.  Kailruad  Compuny  vn.  JiulgHn 


No.  9193. 

Tee   State   ex    itfiL.  Morgan's    Loiti>iana   ANn  Texis  Eaii.roai> 
AND  Steamship  Compaxy  vs.  The  Ji;dge  hv  the 

TWENTY-FIUST  JUDICIAL    DtriTlUCT. 

Wliili]  tlio  r^DL^D  nf  r;iHiL':H  in  which  writn  of  innudamuit  may  be  ii^iiiii'fl  M  (^ii1iir;E<il  by  tlti^ 
gtiiQl  of  RupsjrTiHKPiT  jmwer  over  ioforior  courts,  it  iIokh  lUJt  fulliiw  Miat  that  wiJt  may  be 
Lovoktid  alvruj >*  iriHtiMd  of  aa  appeal.  It  woald  revobiUouke  oui-  jiirNprmirnce  tii  hold 
that  evupy  li^lit  ihuJ  w;i«  formerly  en forciMl  by  ajip^iil  and  iiv>iiy  wrt»nt;  tUflt  w^^  for- 
merlj  rcdn''A^tL  hy  uppeal  can  now  be  enforced  by  mandamut  whoii  hq  t'mcr^eiLC}'  seeois 

A  maDdninu4  will  not  iiitsue  to  compel  an  inferior  Jad;^e  tn  Uoi^d  cm  IvJuaL'tfon  when  he  tifis 
ncfaiud  tfl  diEtaoKo  t>u  bond.     The  remedy  is  by  apiiL-^j,!, 

\    PPLICATION  for  Maiidamus. 


Bl 


D.  Caffenf  and  Lecnij  cC*  Kmitschniit  for  tlie  Relator* 
fi.  5.  Perry  und  Frank  D.  Chretien  for  thi-  Res poii dent. 


Tilt?  tiiniiioii  [>f  the  Court  was  delivered  1»5 

Manning,  J.  31  is.  Jiulice  has  obtained  an  injunetiou  against  thtJ 
Morgan  Kiiilway,  restrainiug  it  from  const rnetlug  a  switch  tliiotigh  the 
town  of  Joanueri'tle  over  a  street  dedicat^'d  to  jmldip  imx^  hy  ber^  the 
constrnrtiou  bein^  about  to  be  made  underroh>r  of  an  ordiuauec  of  the 
mayor  and  couuc!il  of  the  town.  The  Railway  Company  applied  to 
bond  the  inJiHirtiou  and  the  Jud^e  refused,  whf^ienpon  the  Company 
seek  by  thin  maudumus  to  compel  him  tii  disBit^lve  the  iuj miction  on 
bond. 

The  decisions  of  this  court,  tJiat  the  writ  of  uiandiUiius  will  be  isiiued 
by  it  only  in  nid  ot"  its  apjiellate  jurisdiction,  may  now  be  relegated  to 
the  jndidfil  lumber-room,  since  the  broad  i-onfemn^  upon  us  of  super- 
visory powers  by  the  existing  Constitution.  Mnuy  articles  of  the  Codfc 
of  Pi'actit'e,  which  until  then  were  benumbed,  have  beeji  quit^kened 
into  beneficent  life  by  the  wand  of  that  tersi'  and  comprehensive  pro- 
vision. 

But  while  the  range  of  cases  in  wliich  we  ntay  isfiiie  this  writ  ifl  thue 
enlarged,  it  does  md  follow  that  it  may  be  inv€iked  always  instead  of 
an  appeal.  It  would  revolutionize  our  jurist  prudence  to  hold  that  every 
right  that  was  l^rmerly  enforced  by  appeal  ajrd  iixers  wrong  that  was 
formerly  redressi'd  by  appeal  can  now  be  enforced  or  redressed  by  tnan- 
damua  when  an  emergency  seems  to  require  or  invite  it. 
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'StAte  est  rel.  Knilrtpdil  CDiupan.v  th^  Jud^e. 


Thii'  eonrt  l\a»  lun-etofore  rrfused  to  cinnpd  jin  inferior  judge  to  grant 
a  writ  iif  injiiiirtioTr.  St;tH^  tj-  /W.  liff^li*^  vs.  JinJ|;r,  28  A.  905;  StMt*  er 
rti.  Prt<lron  vft.  Judge,  *J1  A,  7^4 1  Stutf  er  reL  Nuw  Orleans  vw.  JinTge, 
;K  a,  hSIU;  Jiltlnni^^h  in  a  rerrnt  m^e  wo  iiKsi^itod  itnv  power  to  is.sue  the 
writ  for  timt  purpose  under  our  supei'vmrv  J uri -^diction,  State  ejt  reL 
Murray  vil  Judge,  nud  the  iipfuKnl  ifl  pLnt'ed  on  the  ground  that  graut. 
in;?  ati  injunrtlon  is*  a  judicial  ac*t,  tuid  ii  niaudamus  will  not  He  to 
eoerce  j  iidio  ia  1  d  i^e  r t^  t  i  <  *  u . 

If  frnukting  ^ui  injanetian  he  an  act  mTolTing  judicial  discretion,  it 
woiilil  speui  thf^t  tli^aolvin^  un  J tij unction  was  equally  such  net.  And 
die  uitau,  bectiuse  it  has  beeu  held  that  where  the  legal  requirenieuts 
bii^^e  iM^en  complied  mtb,  the  right  to  an  In,!  unction  is  absolute  and  the 
indgje  it*  without  discretion  to  refuse  it.  Bee  he  vw.  Guinault,  2i)  A,  7^5, 
while  in  the  jmittcr  of  dissolving  iin  iiy unction  the  Code  expressly  de- 
clares '"  the  court  may  in  its  discretion  dissolve  the  same."  Code  Prae. 
art.  tM3(7.  The  language  is  imperative  when  provision  is  made  for  issu- 
ing iBJuuctiou^ — it  *  must  be  gi'unttd/  Code  IViu\  art.  298 — but  permis- 
sire  when  dissolving  upon  bond — *the  court  miitf  dissolve'  and  use  its 
di^redon  whetlier  it  will  or  not  dissolve.  Tndeed  it  has  been  held  that 
a  maudanias  will  not  issue  directing  an  inferior  court  to  dissolve  on 
bond,  i^tale  e^  reL  N.  O.  &  Hav.  Lot  Co.  vs-  Judge,  23  A.  76ru  hut  as 
the  relator  attacks  that  decision  we  preferred  U>  examine  tlie  point 
without  reference  to  that  cai*e. 

There  are  nnmeroiiB  cawes  where  a  mamlamu^^i  has  been  refused  be- 
cause the  party  ha^  a  remedy'  by  appeal.  State  cy  re/.  Wise  vs.  Judge, 
^  A.  977;  State  ex  re/.  LaniinaiK  vs*  Judge,  ^4  A,  1114;  et  alii  ut  Bwpra. 
Tlie  relator  urges  that  the  reaiedy  by  nppeal  is  too  slow,  and  that  par- 
ties were  relegated  to  that  remedy  under  former  Constitutions  because 
of  the  lack  of  t.liat  supervisory  jurisdiction  which  we  now  have,  and 
which  be  conceives  to  have  been  given  us  in  order  that  we  mny  cinnpel 
£11  inferior  judge  to  flecide  as  we  ishould  decide  were  the  case  before  us 
oa  appeal. 

This  would  hew  a  short  road  between  the  lo^rer  and  the  appellate 
court  that  would  soon  be  blocked  l*y  the  crowd  of  travelling  litigants. 

In  the  first  case  that  came  before  the  present  conrt  wherein  its  super- 
visory power  was  invoked,  :in  inferior  court  liad  granted  an  injunction 
against  the  City  based  upon  tlie  ground  tliat  it?i  ordinance  was  null, 
and  had  considered  smd  denied  a  moti^m  to  dissolve,  so  that  this  injunc- 
tion was  existing  at  the  utoment  when  the  City  applied  for  a  counter 
ii^ amotion.    The  grantiug  of  the  ttouuter  injunction  would  have  bad 
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City  TK.  Cuial  ind  NaTigatino  Uonipa^y. 


the  Mime  effect  as  the  difisolntioii  of  tbt^  first.  Held,  the  refusul  tofrant 
the  eonntpr  iiijunetion  n'jift  under  the  rirenniHti^iiees  a  judiHnI  question 
proper  to  be  flecided  aecordiiig  to  the  eotiaeietit^  of  the  judgt!^  and  the 
remedy  was  Ivy  appeal  nml  nnt  by  mnudamn**.  State  &r  reL  N,  0.  ti. 
Judge,  [U  A,  551. 

We  do  not  rule  deflnitiTely  that  we  will  not  grant  a  niao damns  wbeo- 
ever  tliert-  i&  a  remedy  by  ap]>eal.  We  eon  tine  ourselves  to  the  point 
preeented  in  the  case  at  bar. 

The  writ  in  refoBed, 


No.  8786, 
CiTT  OF  New  OKi>EA!rs  vs.  Tbtj  Cauokdelet  Cakal  and  Natigatios 

Company. 

A  »iwc!ftl  i^tntntfi  osemptltii;  pro|ieTty  from  Uitntiim  in  1858,  In  nut  repcalei)  bj  the  Coo*U 

tmlon  of  1079.    N,  O.  vah  Poydros  Asylum.  Sa  A.  eSO,  affSriucd. 
Au  miqnjillSed  oxemptimi  by  Uio  Srmtu.  impIkH  no  1»iniTiDit:y  from  luuniclpid  tKxiti&ti 

Whraevor  the  Bov*>iToif?;n  exonerates,  bp  does  #o  wlUi  munMcenc#,  nnleiB  reiLLHjtioDi 

buTC  beun  fonuKlIy  u^xpresAed, 
Under  sectiou  9  at  Act  74  of  1S53.  tbe  capital  slock  of  th«  defendoot  oompaa^  ft  not  tiiMr    | 

to  aofl^asDicnt  and  tax  fof  Hfty  >tiirfl. 


A 


PPEAL  from  the  Civil  Distriet  Court  for  the  Parish  of  Orleans, 


L.  O^DoitnvU^  Asaii^tant  DiRtrict  Attorney,  for  Plaintiff  and  AppeUiini. 
ff,  />.  Ogden  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Bermi  DEZ,  C.  J.  The  city  appeals  from  a  judgmeut  respectiug  her 
demand  for  J?i35]*  oity  taxes,  ehumed  from  the  defendant  eompany. 

The  defense,  whioJi  wa^  snst^iined,  is,  that  tlie  st<iek  on  which  thr 
tax  la  aa^efised,  is  exempt  from  t-ajcation. 

In  support  of  that  position,  the  rouipany  points  to  section  9  of  Act 
74  of  1958. 

The  defendant  c*or[) oration  was  created  in  1857  (  Aet  li>0  )  and  ac- 
qnired  the  n^lit,  power,  and  anthoiity  to  enter  upon  and  take  iKJSses- 
fiion  and  control  of  tlie  Canal  Caroudelet  and  Bayoti  St.  John  for  the 
purpose  of  completing  the  works  of  improvements  thereon  and  other 
privileges. 

tn  view  of  the  subsequent  emharrasaed  eoudition  of  the  eompiiny* 
and  in  apprehension  of  a  diseontlntiatiou  and  abandonment  of  the  cm- 
der taking  and  of  coneequeiLt  public  calamity,  the  Legislature  in  lS5d 
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Citj  V9.  Canal  and  Navigation  Company. 

passed  the  act  invoked,  section  9  of  which  reads :  "That  said  canal 
and  niikoad  shall  be  exempt  from  taxation  during  th^  period  of  fifty 
years. 

It  cannot  be  with  plausibility  claimed  that  the  exemption  was  to 
operate  technically,  exclusively  as  far  as  the  canal  and  the  railroad 
were  concerned.  The  canal  was  State  property  and  of  course  as  such, 
necessarily  exempt.  The  railroad  which  the  company  was  authorized 
to  build,  did  not  then  exist  and  has  never  been  constructed.  The  leg- 
islative intent  was  clearly  to  exonerate  the  property  of  the  company, 
represented  by  its  stock  and  tlie  machinery  used  for  the  purpose  of 
the  contemplated  imjirovement  of  the  canal  and  bayou.  It  was  ten- 
dered and  accepted  as  an  important  inducement  for  the  onerous  under- 
taking in  view,  for  the  enhancement  of  the  public  good. 

Evidently  such  has  been  the  construction  placed  upon  it  by  both  the 
State  and  the  city,  as  never  heretofore  has  either  one  or  the  other 
cbimed  any  tax  from  the  company  for  the  past  twenty -five  years. 

The  contention  of  the  city,  adverse  to  the  immunity,  rests  on  two 
gromids  only : 

1.  The  exemption  was  repealed  by  the  Constitution  of  1879. 

2.  If  it  was  not,  it  applies  to  State  taxes  only,  not  to  city  taxes. 


The  exemption  was  granted  by  a  special  statute,  which  the  Legisla- 
tnre  had  the  power  to  pass.  In  the  case  of  the  Poydras  Asylum,  33  A. 
850,  we  had  occasion  to  consider  a  similar  question  of  exemption  and 
we  came  to  the  conclusion  that  the  Constitution  did  not  contemplate 
or  produce  the  effect  claimed. 

The  reasoning  and  authorities  collected  in  that  case,  are  applicable 
to  the  present  one. 

We,  therefore,  held  that  section  9  of  Act  74  of  1858  was  not  repealed 
by  the  present  Constitution,  and  know  of  no  law  subsequently  passed 
to  the  contrary. 

11. 

'  The  exemption  is  unlimited,  .unqualified.  It,  therefore  extends  to 
aU  taxation,  whether  State  or  municipal.  The  reason  for  which  the 
exemption  was  accorded  by  the  State,  is  equally  strong  in  favor  of  a 
similar  exemption  from  municipal  taxation.  When  the  sovereign 
emancipates,  he  does  so  munificently. 
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Villars  vs.  Falvre  ain^  Mnflhew*. 

Tho  corpora^iou  owns  some*  real  estate j  upon  which  &  tax  wns  as- 
sessed and  paid.  Such  property  was  not  within  the  purview  of  tlie  Act 
of  1858,  nertiou  P,  No.  74,  and  is  not  c^ousidered  aR  exempt  or  claimed 
to  be. 

The  exemption  granted  exouorates  the  itock  and  the  st<*ek  hold  era* 
Burroughs  oi*  Tax,  142;  Cooley  on  Const.  Liiu,,  164, 

Tbe  diijtrict  jud^e  correctly  decided. 

Judgment  atftrmed. 


^  pM  No.  sms. 


Mrs*  ADiiLK  \'nj.ARS,  Wifk  of  Edo^  auu  Diu>i:et,  vs.  Louis  Faitse 
AND  Fred.  L.  Matthews- 


_  AH  lBsiie«  prcefult^iij  by  the  pleadings  in  a  caua^  fluil  tm  which  I'vldrm-ft  in  ItriTndticed  OJa 

IF    x?Si  trifll,  win  le  ropftidercd  as  disposed  of  b,v  a  AduI  jinlgmi^iit,  ulthoDjih  the  latter  bt*  eile'Ut 

— ^^^  -  j  OD  ono  or  njoro  nt"  the  isaaes  in  the  case,  nnlcAA  a  Hnrrjul  rpHcrvaiion  1^  moile  Ln  the  JujAk  - 

EencD.  ill  a  pctiU>rv  nctlon,  the  jndginent  which  (liu^reort  thu  Iiti[|^nt«d  proparty  to  plaintl^ 
and  iA  ftlliiiit  on  iha  mibjcct  of  rents  and  revenues  prnycd  for  tn  plaintiff 'a  pi^titionH  when 
it  nppcnre  Umt  ( ri^hince  had  been  introduced  nn  thai  den i ami,  will  be  conBtrnfld  ms  ag 
ubftolutf^  T^'juetinn  *t\'  the  demand. 

Sach  a  Jtidgitieiit  will  '^iipport  the  plea  of  reg  jvttitnttti  Tu  a  Hub^»H|U(?nt  Jirilob  by  tiit^«un4« 
plalnLitt'  for  i-L*iit^  niid  revenues  on  the  samn  prupertj,  ngiiinat  tho  Aatno  Ut^fcailaat, 

VPPEAL  from  the  Twenty -sixth  District  Court,  Parish  of  Jefferson . 
Huhu,  J. 

Alfred  Grlirtu  and  H,  N.  Gautier  for  Phiintift"  auil  ApiJellaut 

Alfred  E.  BiUittf/8  and  Jos,  H.  Spearintf  foj  Defendants  and  Appellees. 

The  opiuiou  of  the  Court  was  delivered  by 

Poch£,  J-  Phiintifif  has  brought  this  suit  for  The  recovery  of  rents 
and  revenues  on  a  piece  of  immovable  property,  which  fihe  revindica- 
ted tlirouj^h  a  juilgment  of  this  Court,  rendered  ju  March,  18!?3,  in  a 
suit  which  she  had  instituted  against  Louis  Faivre,  one  of  the  defend- 
ants herein,  in  August,  1877.    34  A.  19^. 

At  the  in f?ti tuition  of  her  petitory  aetion  &he  had  caused  the  litigated 
property  to  bo  sequestered,  and  the  defendant  fuvd  thereupon  released 
it  on  ft  bond  of  nioe  hundred  dollars,  >vith  his  co-defendant,  Matthe^^-Sj 
as  his  security. 

Plaintiff  prays,  in  this  suit,  for  judgment  in  the  sum  of  nine  hundred 
dollars  against  the  defendants  in  soUdo  and  for  the  further  snm  of 
thirty -six  hundred  dollars  against  the  defendant,  Fairre,  individuiilly. 
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Villara  va.  Faivre  and  Matthews. 

She  prosecutes  this  appeal  from  a  jadginent  niaiutaining  an  exception 
of  res  judicata  interposed  by  the  defendants. 

The  plea  is  predicated  on  the  following  grounds : 

In  her  petitory  action,  plaintiff  Iiad  cnmuhited  a  demand  for  the  rents 
and  revenues  of  the  property  in  litigation,  which  she  fixed  at  $400  per 
annnm,  from  August,  1877,  to  the  time  at  which  she  would  recover 
possession  of  the  property. 

She  was  cast  in  the  district  court,  arid  on  appeal  she  was  declared 
the  owner  of  the  property,  but  the  judgment  of  this  Court  contained 
no  mention  of  or  reference  to  the  deninnd  for  rents  and  revenues, 
'  either  in  the  reasons  for  judgment  or  in  the  decree.     34  A.  198. 

It  is  conceded  that  the  cause  of  action  is  the  same,  the  parties  the 
Rame,  their  capacities  the  same,  in  the  two  suits,  in  so  far  as  the  demand 
for  revenues  is  concerned. 

The  contention  turns  upon  the  legal  effect  of  the  judgment  of  this 
Court,  on  the  demand  for  rents,  by  reason  of  its  silence  on  that  subject. 

Plaintiff  argues  that  such  silence  means  at  most,  and  no  more,  a 
rejection  of  her  demand  as  in  case  of  non-suit ;  while  defendants  con- 
tend that,  under  numerous  precedents  furnished  by  our  reports,  such 
silence  must  be  construed  as  an  absolute  and  final  rejection  of  the 
claim. 

Plaintiff  argues  that  no  evidence  was  offered  in  her  first  suit,  on  the 
subject  of  rents  and  revenues,  and  that  in  the  absence  of  such  evidence 
UiiB  Court  could  not  dispose  of  that  issue  which  was,  in  consequence 
thereof,  not  passed  upon.  In  this  she  is  not  borne  out  by  the  record, 
which  does  contain  evidence  on  that  subject  sufficient  in  its  character 
and  scope  to  sustain  a  judgment  on  that  point.  It  is  true,  as  she  sug- 
gests, that  the  point  was  not  directed  t/O  the  Court,  either  in  the  oral 
ai]gument  or  brief  of  her  counsel,  and  that  such  omission  may  have 
cansed  or  superinduced  the  silence  of  this  Court  on  the  point.  But 
this  is  not  the  pivotal  question  in  the  present  discussion.  We  are  not 
called  upon  to  explain  or  determine  the  reasons  which  caused  our 
silence  on  the  subject,  or  to  qualify  it  thither  as  an  omission  or  an  over- 
sight j  the  question  involved  is  tlie  legal  effect  of  the  omission  to 
dispose  of  that  issue  which  was  one  of  the  essential  points  in  the  con- 
troversy. 

After  mature  consideration  and  a  thorough  examination  of  numerous 
decisions  of  this  Court  on  the  subject  matter,  we  lu-e  driven  to  the  con- 
claaion  that  the  legal  effect  of  our  judgment  was  an  absolute  rejection 
of  the  claim  and  that  the  plea  of  res  judicata  in  this  action  was  well 
taken. 
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Vi  liars  vs.  FiiivKj  uml  MaUbnwsi, 


Our  jiiriHpnidciu'e  has  rested  on  a  solid  fouiidfittmi,  the  rule  tliat  all 
tlie  issues  pvt'S4?nted  by  the  pleadings,  and  on  wliich  i^vidcnce  liasjbefn 
offered,  ^vill  be  considered  as  dii^poj^ed  of  by  a  tlual  Juilgniciit  in  thr 
cause,  timl  tljiLt  demands  passet!  oyer  in  sileuee  must  be  eonjsitlered  ii^ 
rejected  iii  tlie  absence  of  a  ap^^cial  leservatitm.  Plain  tilf  quot€« 
i  nauierous  dccisioni^  in  support  of  the  undisputed  proposition  lliat  th»^ 

f  .       appellate  vonrt  is  not  bound  in  linv  to  dispose  of  hU  matters  eoutejsteil 

,  and  that  the  eoort  may  remand  certain  mattciv  for  a  second  examina- 

Itioii  in  the  lower  court,  or  may  TVB(*rvo  to  the  party  pressing  ctrmtu 
claims  or  dennunis*  the  rin:ht  of  nr^dng  the  Mamo  in  u  separate  nctiou 
Sue!  I  a  ruling  is  of  every  day  oe<nnence.     It  was  doiibtless  tlie  right 
I  of  thi&  *  'onrt  to  liuve  made  a  si  mil  a  r  disposition  of  plaintitf's  demand 

f  now  under  discussion.     Under  sneh  a  reservation  lier  prcjaeut  aetioD 

i  could  nothn^^e  bren  as  much  a8  t loaded  by  a  iheam  of  a  plea  of  rrt 

judicata.     But  unfortunately  for  her,  such  a  reservation  wn^  not  nia<lf 
and  the  question  recurs  to  the  legal  etfeet  of  tiie  silence  of  the  judg- 
j  uieut  oiir  that  portion  of  the  deuiand  in  Iicr  previouis  suit.    Under  the 

i  circumstanees  of  this  case  our  jurisprudence  places  an  insunuouaiable 

f  obstacle  in  the  way  of  her  reco^'<^ry. 

►  In  tlic  early  case  of  Delatage  vs,  Pellerin,  3  Maitin,  14'2j  the  plea  (rf 

i  res  jiidimta  \xim  tmccessfulh-  intei"|iosed  to  a  claim  for  ilamages  for  tLf 

'l  unlawixil  detention  of  a  slave,  on  the  ground  that  in  a  pi'evious  suit  f<jr 

^     *  the  recovery  of  the  same  slave  and  for  damages  for  the  detention,  rbe 

I  judgment  had  restored  the  slave  to  plaintiff,  but  was  silent  on  the  qne5- 

'  tion  of  damages. 

In  the  celebrated  case  of  Saul  vt*.  His  Creditors,  7  N.  S.  437,  ihe  Court 
reviewed  previous  rulings  on  the  point  and  unreservedly  afBrmed  thi- 
^  doctrine  of  the  Delatage-Pellerin  case.     The  question  there  presented 

wasllje  exposition  of  the  legal  effect  of  tlie  silence  of  the  judguieutfin 
a  demand  for  interests  urged  in  tlic  pleadings,  and  it  was  held  that  the 
interests  were  refused  by  the  judgment. 

By  way  of  illuatratiou  the  Conn  tlien^in  distinctly  asserted  the  doc- 
trine as  atTecting  fruits  or  rents  which  generally  follow  the  judgment 
on  the  issue  of  title  to  immovable  i>rnperty.    The  doctrine  waa  reviewed 
^  and  reasserted  In  the  following  cases :  Robertson  et  af.  vs.  Penn^  8  La- 

64  J  Vascoen's  widow  vs.  Pavie,  14  La.  139;  Plicque  &  Lebeau  vs^Per-  \ 
rot,  19  La,  3'-J4;  McMickin  vs.  Morgan /J  A.  209;  Spencer  vs.  Bamtister,  \ 
— ;   Brady  vs.  Ascension,  26  A.  321. 

The  rule  thai  the  silence  of  the  jiulgnient  on  anydeioaud  which  wii^l 
an  issue  in  the  case  under  the  pleadings  mnstbe  considered  as  an  ahso- 
lute  rejeetion  of  the  demand,  came  under  the  eonsideration  of  the  pros- 
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eDt  Court  in  a  recent  case,  whicli  seems  to  have  escaped  the  attention 
of  both  counsel  in  the  present  suit.  We  refer  to  the  case  of  tlu^  Sticces- 
sion  of  Robert  Anderson  on  tlie  rule  of  C.  M.  Pilcher,  32  A.  581,  in  ivhich 
we  held  that  interest  could  not  be  collected  on  a  judgment  fur  money 
wbich  by  its  terms  was  silent  as  to  interest,  although  intorcat  wiie' 
legally  due  on  the  claim.  In  that  case  we  had  occasion  to  consider^  and 
unqualifiedly  reaffirmed,  the  doctrine  laid  down  in  the  case  of  Saul  vs. 
His  Creditors. 

We  there  held  the  following  language,  which  is  a  fit  conflnsion  to 
our  reasoning  in  this  opinion:  **If  the  plaintiff  in  rule  is  holder  of  u 
judgment  which  unjustly  denies  to,  and  withholds  from  him,  his  legal 
right,  it  is  a  misfortune  which  might  have  been  repaired  before  that 
judgment  became  final,  but  which  is  now  past  remedy." 

So  with  the  plaintiff  in  this  cause,  whose  counsel,  by  means  of  a  timely 
application  for  a  rehearing,  might  have  obtained  an  araendmenr  of  our 
!  judgment  in  the  petitory  action,  so  as  to  secure  a  recognition,  or  at 
i   least  a  reservation,  of  her  rights  to  rents  and  revenues. 

His  oversight,  or  our  possible  omission,  may  have  exposed  her  to  a 
great  hardship,  but  it  is  now  past  remedy.  We  are  in  duty  bound  to 
IbQow  the  wise  precedents  laid  down  for  the  guidance  of  coui'ts. 

Appellees  suggest  our  want  of  jurisdiction  over  the  demand  for  nine 
bnndred  dollars  against  Matthews,  the  security  on  the  relentis  boiHl. 
Under  the  conclusions  which  we  have  reached  and  herein  announced 
m  the  main  issue  in  the  cause,  that  question  loses  all  practical  import- 
iiwe.  But  it  is,  nevertheless,  clear  to  our  minds  that  under  the  plnjul- 
itjgs  no  judgment  could  be  rendered  against  Matthews  exceed iii^^^l  OIK), 

'  aud  that  therefore  we  had  no  jurisdiction  of  the  demand  pressed  agiiinrtt 
Mm.  The  fact  that  he  was  boimd  in  solido  with  Faivie  cannot  affect 
t)»e  question  of  jurisdiction.  He  co^ild  not  be  held  for  more  thiui  $SX)0| 
and  the  amount  involved  as  to  him  is  unquestionably  the  test  of  our 

\  jurisdiction  as  to  his  interest  in  the  litigation. 

The  appeal,  in  so  far  as  it  concerns  the  judgment  in  favor  of  Mat- 
I  ihey^Sj  is  dismissed. 

For  the  reasons  given  on  the  main  issue  in  this  case,  the  judgment 
\  app-  ded  from  is  affirmed,  with  costs. 


26 
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liandoipli  VH.  Lavwu'd^ 

No.  9112. 
E.  G.  Randolph,  for  use  etc.,  vs.  A.  L.  Lav^aicu, 

Where  the  plaintiflF in  n  petitory  actiou  claims  the  land  in  lutitroviiriiy  ubJi-T  Alitle  wliicb  he  a^ 
Bert«  was  Trarrantiul  by  the  author  of  the  defend  a  ufji  tirli-  r»ppuAied  tu  Lltii  srnd  that  tlic 
defendant  is  thereby  CHtoppcd  from  setting  np  his  lillt^  a^^niuHl  him,  the  faet  of  tb^  irar- 
rauty  must  bo  clearly  established  and  may  bo  di.tpiuvi'd  by  wldt^nct^  dto^iiti;  a  diM.iiicE 
and  continued  acknowlcd{;mcnt  of  the  title  of  defotidatit'n  anthor  by  ihosp  Lmm  wbom 
or  throagh  whom  the  plaintiff  claims.' 

Such  acknowledgment  may  also  bo  opposinl  to  a  cLiim  of  tillh  Tiy  p^atniiO'  haftCfl  on  pT<v 
snmption. 

Even  where  a  title  haa  been  acqaired  by  prescription,  it  inny  allL^rw^inlR  be  l4^Nt  by  mi  hm^- 
quent  adverse  possession  of  the  land,  peaceahleaud  undisturbed  foi  luoretlian  two  yo&r^ 
by  one  holding  a  jast  title  translative  of  the  property. 

APPEAL   from    the   Twelfth    District    Com%    Psimeh    of    Grant- 
Barbin,  J. 

Af.  Ryan,  R,  J,  Bowman  and  J.  C,  Rytut  for  Plniiitiff  and  A])pellnnt. 
James  G.  White  for  Defendant  and  ApiiclUiut. 


The  opinion  of  the  Court  was  delivered  l)>' 

Todd,  J.  This  is  a  petitory  action.  The  plaiutiff  I'hiinjR  that  the 
land  in  controversy'  formed  a  part  of  two  lots  ntw<iived  in  the  partition 
of  the  estate  of  Josepli  Gillard  in  1829^  by  Leaiidfr  Laroiir  and  wife, 
and  John  Baptiste  Gillard  and  wife,  respiH-tivoly,  and  tlmt  hy  nie^me 
conveyances  from  tliem  thr  title  to  the  sanie  bt^^nie  rested  in  him,  the 
plaintiff.  He  asserts  title,  also,  by  the  effect  of  wanniitv  and  tljt*  pre- 
scription of  ten  years. 

The  defendant  resists  the  demand  ami  f^rts  u]*  title  iu  liiuiself  tirst^ 
under  an  entry  made  of  the  land  in  183C),  h\  Joseph  Gilbnd^  Jr.,  and  a 
patent  from  the  United  States  issued  to  him,  luu]  u  n^^'iilar  rhain  of 
conveyances  from  his  heirs  to  tlie  ancestor  of  the  delendauL  Hc^  far- 
ther pleads  the  prescription  of  ten  years- 

The  two  lots  of  land,  described  in  the  [>otition  ii»  the  Lcander  Laeonr 
and  J.  B.  Gillard  tracts,  wxre  a  part  of  a  leii^nie  of  luiid  ullef^efl  to  have 
been  acquired  bj*  one  Colin  Lacour  from  rlie  Pascagoida  Indijiiri*  and  to 
have  been  surveyed  and  located  in  1H59  l\v  one  MciVinimone,  aad 
partitioned  the  same  year  among  the  parties  in  iuterest. 

There  was  a  survey  made  of  this  same  lea^ie  by  the  Hiiited  StJit^e, 
it  is  claimed  by  the  defendant,  as  early  as  1816;  and  subftequently,  id 
1848,  a  resurvey.  The  private  survey  did  not  correspond  with  the  one 
sui'vey  made  by  the  Government,  and  thi^  fouseiiueiieo  wiia  that  part 
of  the  land  embraced  in  the  league  as  located  V>y  Mii Criminous  belonged 
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Uiindulpfa  VH,  Ln.:^  ^rd. 


to  the  puhlic  domaiu,  as  abowii  by  the  Government  survey,  which  in 
our  opinion  tixcil  the  tnic  locatian  of  tlm  lea<;ue. 

If  h  tontenilt^d  bv  the  plaintifl^'ft  ijounsel  that  a  partition  was  made 
in  l^'Jl^  between  the  different  tnvnerrt  uf  the  league  as  located  by  Mc- 
Crinimons*  and  iu  the  plat  ol'  hi»  survoy,  admitted  in  evidence,  we  find 
tbc  boiindnrii  s  of  tlie  several  trnct^i  or  Ints  falling  to  the  ditferent  pro- 
priptora  anderthe  alleged  partition  marked  out.  Admitting  that  there 
was  fi  partition  and  that  this  pint  correctly  defined  the  severiil  lota 
reteiveil  muter  it  by  the  aeviTal  owitert*,  with  the  proper  boundaries, 
tLea  it  vdll  appear  that  some,  if  mil  alb  of  these  lots  or  tracts  extended 
bejoud  tile  lines  of  the  league  a«  located  by  McCrimmons,  and  took  in 
or  embraced  public  biTidss,  or  laud,  to  which  the  title  of  the  General 
GoTemment  had  not  been  divested* 

It  i^y  however,  denied  by  the  defendant  that  there  ever  was  a  parti- 
tion made  of  tliis  league,  nnd  the  atbuinHsion  of  this  plat  or  survey  in 
eridence  to  show  it,  as  well  ns  all  ]jarol  evidence  offered  for  the  same 
jmrpose,  wa^  objeet-ed  to  on  tlie  ^^roundsi,  substtantially,  that  it  was  not 
the  be^t  evidence  and  that  parol  evidenre  was  not  admissible  to  prove 
title  to  real  estate. 

It  nhonid  bo  stJited  here  that  the  judicial  and  notarial  records  of  the 
parj:*h  of  I^pides  were  destroyed  by  hre  in  1864,  and  the  land  in  dis- 
pute then  lay  in  that  pnnshj  and  subBtquently  was  embraced  in  the 
parish  of  Grant  after  its  organization;  and  in  tliis  latter  parish,  also, 
the  records  were  burned. 

In  viewof  thts  CTrcuniJ^tjince,  iuid  the  further  consideration  that  there 
mtigt  have  existed  some  kind  of  a  partition  among  the  original  owners 
of  this  league,  from  the  fact  that  they  first  owned  it  in  indi vision  when 
located  and  tliat  soon  after  they  possessed  in  sej)arate  tracts,  whose 
boundaries  were  partially  given  in  aU  the  early  sales,  conventional  and 
judicial,  made  of  these  trat^t^,  and  moreover  that  the  plat  upon  which 
these  lot«  are  marked,  w!ien  olfered,  was  in  possession  of  the  parish 
surveyor,  and  for  many  years  previous  in  that  of  his  predecessor ;  and 
by  one  witness  it  was  shown  to  be  a  correct  copy  of  a  copy  of  the  orig- 
inal mirvey,  which  had  been  destroyed  in  his  possession:  The  plat,  we 
think,  wn&  properly  admitted.  The  parol  evidence  objected  to  related 
more  to  t!ie  possession  of  the  land,  and  to  that  extent  and  for  that  pur- 
pose was  admissible. 

We  do  not  believe,  however,  that  there  ever  was  a  formal  partition 
of  the  leaguoj  cither  judicial  or  conventional,  made  and  recorded.  No 
one  testified  to  ever  having  seen  it,  and  some  of  the  parties  who  at 
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times  acquired  one  or  i«orc  of  tbese  ti-actsi  wliilet  tli<^  recordist  were  ex- 
\i\ut^  procured  copiee^  of  all  thv  earlier  titles  appearing  in  the  tt'aiis- 
cript*  but  uol  u  copv*  of  llie  partition, 

11. 

Tlie  ]»Iea  vV  warranty  Hd\^iinet;d  by  tlie  ]>l(iintiff  in  wupitort  of  his 
chiini  to  the  land  in  d inputs  iRiounded  on  tliiH  alleged  partition  between 
the  tiret  proprietors.  Among  tlmfio  was  Joseph  Gillnrd,  nndej'  whose 
entry  or  patent  the  defeudnut  derives  his  title.  It  m  coiiteuded  tha^t 
neither  Joseph  Gillanl  nor  any  one  holdin;^  midiT  hini,  in  view  of  the 
warranty  implied  in  the  i)artitionj  con  Id  urge  a  claim  ailverRo  t^o  any  of 
hi  ft  eo -partitionists  or  those  deiiN-ing  title  from  them,  and  that  they 
were  eatopx»ed  from  setting  np  title  to  any  ]iart  of  the  traets  or  lots  fall* 
ing  to  them  under  the  partition  according  to  the  nietea  and  bouods 
appearing  on  the  Mc(.Mmmona  sunrey. 

The  entiv  made  by  Joseph  GiHard  meutioued  embraeed  n  part  of  the 
tract  designated  op,  thiw  pbit  as  the  Leander  Laconr  and  J.  B.  Gillard 
lots,  being  a  portion  of  the  rear  of  aaiil  lots.  This  entry  compris4^d 
fractional  fieetion  JiT),  in  which  the  land  in  disspiite  lies,  and  is  called  l>y 
the  ^vitneiiseri  the  *'wedg<^,"  It  is  as  owner  of  tbese  two  last-named 
lots  that  the  pbdntiff  asserts  tide  to  tlie  "  wedge.'* 

Conceding  that  a  warrant v  is  as  Viroad  and  far  reaching  as  contended 
for  by  plaintiif' s  counsel » that  it  is  good  even  again !*t  the  Govemmeut 
aud  can  be  used  aa  an  aggressive  force  for  purpose  <>f  eviction  as  well 
as  ft  nieajiB  of  resistance  (propositions  we  need  not  here  discnfts)^  ive 
have  opposed  to  the  effect  and  even  existence  of  the  waiTanty  in  this 
instance  the  following  facta : 

When  it  was  found  tliat  the  league,  as  located,  extended  in  part,  over 
Govermnent  land,  Joseph  Gillard  entered  this  section  35  and  other  sec- 
tions, all  impinging  tuore  or  lews  on  the  league  a«  Merrimmons  had 
located  it  in  his  own  name  as  early  as  1830.  It  does  not  appear  that 
there  was  any  offer  on  the  part  of  the  proprietors  of  the  other  lots  to 
share  the  e:3tpensi^s  of  the  entries^  nor  (»f  any  o]>poftitioTi  to  the  enti'ies 
being  made  liy  Jasjicr  GiUard  exclnsiTcly  for  himself  and  in  his  name. 
On  the  contiaTj'j  we  have  the  testimony  of  several  witnesses,  including- 
one  of  the  Gi  Hards  and  one  of  the  Lacours,  rl  e  seen  dan  t^  of  tlie  original 
proprietors,  to  tlie  etiect  that  this  section  ;io  was  never  claimed  by  Le- 
andcr  Lacoar  or  J,  B.  Gillanl,  or  their  immediate  successors,  but  that 
the  title  of  Joseph  Gillard  and  Ids  snecession  was  acknowledged.  In 
all  tlie  titles  relating  to  them  tracts,  we  tind  no  description  of  any  rear 
lines,  and  no  mention  what^^ver  of  section  35,  which  formed  part  of 
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them  according  to  the  McCrimmons  plat,  until  we  come  down  to  the 
deed  from  Henry  M.  Hyams  to  Judge  Ryan,  passed  in  1857,  in  which 
there  is  the  following  reference  to  it,  or  the  part  of  it  covered  by  the 
land  in  controversy,  to  wit : 

"  The  said  Hyams  refuses  to  give  any  warranty  in  case  of  eviction, 
eveD  for  any  return  of  price,  inasmuch  as  there  exists  a  suit  or  suits 
against  him  in  the  parish  of  Rapides  for  the  recovery  of  that  part  of 
the  lands  now  conveyed,  to  the  full  knowledge  of  the  said  Ryan,  who 
admits  that  he  is  aware  of  the  danger  of  eviction  and  takes  that  part  of 
the  land  now  sold  at  his  peril  and  risk." 

In  the  face  of  these  facts,  we  feel  justified  in  the  conclusion  that  upon 
the  discovery  that  the  league  was  in  part  on  the  public  domain,  there 
was  an  abandonment  of  the  respective  claims  under  the  partition  be- 
yond the  point  or  line  where  the  Government  lands  commenced.  The 
facts  proved  are  inconsistent  with  any  other  hyi)othe8is,  and  we  think 
the  testimony  of  the  witnesses  relating  to  these  matters  was,  under  the 
circumstances,  properly  admitted.  There  is  then  no  warranty  or  estop- 
pel that  would  entitle  the  plaintiff  to  a  recovery  of  the  land. 

III. 

In  regard  to  prescription : 

The  plaintiff  bases  this  plea  on  ten  years'  possession  of  the  land  on 
the  part  of  the  original  owners  of  the  Leander  Lacour  and  J.  B.  Gillard 
lots,  and  their  successors,  commencing  and  running  from  1829,  the 
alleged  date  of  the  partition. 

The  possession  claimed  rests  mainly  upon  the  contention  that  the 
disputed  land  was  a  part  of  the  last  named  lots  and  that  tlie  actual  pos- 
session and  occupancy  of  the  fruits  of  these  lots  gave  or  constituted 
possession  of  the  whole. 

From  what  we  have  said  before,  it  is  apparent  that  it  is  a  contro- 
verted point  whether  the  land  in  question  did  form  part  of  these  tracts. 
Beyond  this  description  there  is  no  satisfactory  proof  that  there  was 
any  actual  and  continuous  possession  as  owners  on  the  part  of  the  orig- 
inal proprietors  from  whom  plaintiff  claims,  or  their  successors,  upon 
which  alone  a  title  of  prescription  can  rest. 

IV. 

ven,  however,  conceding  that  such  possession  had  been  shown  for 
Ui  time  stated,  could  it  prevail  against  the  title  and  possession  of  the 
dc    ndantf 
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Ir  ift  titiiHspiitrd  tliat  tlie  hats  in  quo  is*  cavcrecl  l>y  tUe  entry  mid  pat- 
nil  of  Joseph  Gillard  ilefcodant's  author,  and  however  the  possess iou 
tht^reof  may  hnve  heen  for  the  first  ten  y^itm  from  tlit^  datf^  of  the  entrx? 
or  wvu  up  to  and  beyond  the  time  of  the  nale  iVotii  Hyama  t*)  Ryan  ia 
]H^)7j  it  is  c'ertuiti  that;  the  defendant  imtl  \m  aneestonj  liavc  hcen  in 
th<^  fictual  quiet  and  undisturbed  possession  of  the  premises  from  18GB 
to  1881,  when  the  suit  wua  instituted,  imd  antler  a  title  translative  of 
property, 

It  is  true  that  soon  aftf^r  Lay  sard  acqnirrd  title  in  1854^  he  institutetf 
one  or  more,  nnits  ngain?^t  parties  having*  or  claiming  posseasioa  of  small 
frsietions  of  the  laud.  These  suits  lingei-ed  on  the  docket  for  yoarw  and 
tiunily  the  record  of  them  was  destroyed  V>y  fire  and  they  were  never 
r**vivi!dj  because  the  parties  had  abandoned  the  landj  and  finding  the 
poi^im^iision  thus  aboudoned  after  the  expiration  of  more  tluin  tea  yearg 
from  the  tiling  of  his  Buits,  Laysard,  unopposed,  entered  into  tbe  quiet 
and  peaeealde  poss^essiou  of  the  entire  tiJict  iit  dlsput^^,  and  -he  and  hie 
dencendajita  liave  held  it  nndisturbed  until  the  preaent  time. 

These  suits  raunotj  therefore,  in  our  opinion,  be  considered  a$  having 
any  bearing  or  diaturbing  effect  on  the  ten  years-  preaeription  pleaded 
l*y  rhe  defendant  io  bar  of  plaintiff's  artion. 

V. 

Pinallyj  when  we  consider  that  the  laud  was  entered  by  and  patented 
to  the  defendant's  autiiorj  and  title  thereto  lias  been  claimed  ever  siace 
under  such  entry  and  |nitcnt,  and  artTial  and  undisputed  possession 
ht^ld  Ijj  tbe  defendant  and  his  ancestors  claim ijig  thereunder  for  more 
than  ten  years;  and  when  we  consider  further  that  in  a  petit4>rj action 
a  plaintiff  mnat  succeed  upon  the  strength  of  his  own  title  and  not  on 
the  weakness  of  Lis  adversary's,  we  realize  distinctly  how  com  para - 
tivelj  weak  and  insufficient  are  the  pleas  of  warrriTity  and  prescription 
upon  which  tise  plain titf  rests  his  demand,  aod  how  little  they  are 
entitled  to  prevail  again st  the  claim  of  defendant  as  presented,  based 
upon  a  clear  title  and  more  than  ten  years'  undisturbed  possession 
under  it. 

Judgment  alBrmed* 

Rehearing  refused. 

Manning,  J,,  recuses  himself,  having  been  of  counsel. 
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No.  8390.  ' 
Albert  Shultz  vs.  H.  W.  Houghton. 

Eridence  that  a  debtor,  when  preseiite<l  ^ith  a  long-standiog  account  of  large  debits  and 
credits,  acknowledged  generally  an  indebtedness,  but  declined  to  acknowledge  the  ac 
eoant,  and  said  he  would  have  to  look  over  his  own  papers,  is  not  suflScient  to  interrnpt 
prescription,  since  it  left  the  debt  claimed  unacknowledged  and  open  to  fi-ee  controTersy . 

Ike  acknowledgment  required  by  the  Code  is  an  "acknowledgment  of  the  right"  of  the 
creditor,  i.  e.,  of  tiie  debt  claimed. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
x~\.    MonroCy  J. 


Chas.  8.  Bice  for  Plaintifi*  and  Appellee. 

B,  W,  Huntington  and  H,  L,  Dufour  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fekner,  J.     Defendant  is  sued  upon  an  account  due  in  1875. 

His  defense  is  a  geijeral  denial  and  prescription  of  three  and  five 
years. 

Evidence  was  offered  to  establish  an  acknowledgment  of  the  account, 
for  the  double  purpose  of  showing  that  it  became  an  account  6ta.ted, 
prescriptible  only  by  ten  years,  and  also  an  interruption  of  prescription. 

For  the  first  purpose  the  evidence  is  manifestly  insufficient,  since  it 
appears  from  plaintiff -s  own  testimony  that  defendant  never  acknowl- 
edged the  correctness  of  th^  account,  but  said  he  would  have  to  look 
over  his  own  papers. 

It  is  claimed,  however,  that  defendant  made  a  general  acknowledg- 
ment of  indebtedness,  which  is  sufficient  to  interrupt  prescription. 

The  evidence  on  this  point  is  of  the  vaguest  and  most  general  char- 
acter, not  pretending  to  give  the  language,  or  definite  purport  of  the 
language  used. 

It  is  very  clear  the  defendant  never  made  an  "acknowledgment  of 
the  right"  claimed  by  the  creditors,  which  was  the  right  to  claim  the 
amonnt  shown  due  by  the  account. 

Non  constat  that  after  examining  his  papers  he  might  not  have  dis- 
puted any  indebtedness  whatever,  the  account  being  one  of  large  debits 
and  credit*. 

1  e  case  is  not  nearly  so  strong  as  that  presented  in  Lackey  vs. 
Ma  nirrdo,  where  the  Court  said:  "In  estimating  the  effect  to  be  given 
to  t  .e  conversation  above  mentioned,  it  is  proper  to  consider  what  is 
the  ffect  of  an  interruption.     The  effect  would  be  to  destroy  the  con- 
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veyances  which  otherwise  would  have  resulted  frtnii  the  lapsie  of  time 
•  *  *  and  to  give  a  new  date  as  the  starting  point  for  the  ciiuse  of 
prescription.  *  *  *  As,  therefore,  the  alleged  interruption  prac- 
tically affects  the  rights  and  obligations  of  the  parties  to  a  contract,  it 
is  reasonable  to  require,  then,  that  proof  of  an  assent  to  such  a  change 
on  the  part  of  tlie  debtor  should  be  clear  and  unequivocal."  Lackey 
vs.  Macmurdo,  9  A.  17. 

So,  in  anotlier  case,  it  was  held  that  an  acknowledgment  was  in  suffi- 
cient, because  "he  did  not  acknowledge  his  indebtedness  to  thf  appel- 
lant for  the  amount  of  her  claims, ^^  Succession  of  Jewell,  11  A.  83;  see, 
also,  Ross  vs.  Adams,  23  A.  621 }  Marquez  vs.  Bloom,  22  A.  328. 

It  is  perfectly  clear  that  defendant  in  this  case  has  never  a<  knowl- 
edged  "the  right  of  the  creditor,"  i.  c,  the  debt  claimed  by  the  cred- 
itor ;  but,  on  the  contrary,  declined  to  acknowledge  it  and  left  it  a 
matter  of  free  and  open  discussion. 

It  is  to  be  borne  in  mind  that  the  defendant  contradict*  mo«i  poKi- 
tiv^ly  the  evidence  for  plaintiff. 

The  judge  a  quo  maintained  the  plea  of  prescription  and  we  ice  no 
reason  to  disturb  his  judgment. 
Judgment  affirmed. 


No.  9129. 
H.  McKnight,  Administrator,  vs.  W.  S.  Calhoun  and  Ada  Lane. 

Where  one  is  administrator  of  a  succession  which  has  a  claim  against  him  individaiillT.  or  u 

unconditional  heir  of  another  decedent,  prescription  is  suspended  during  tb«  contiftei- 

ance  of  the  administration. 
Prescription  is  likewise  suspended  as  to  such  claim  against  one  who  is  his  co-heir,  vr  vbu  ii 

bound  with  him  iu  the  same  manner  and  for  the  same  sum.    A  suit  by  him,  SLi^  ^\n\3a^ 

trator  of  one  succession,  against  his  co-heir  in  another  succession,  when  their  liatilir; 

qiMod  this  claim  is  the  same,  would  be  virtually  a  suit  against  himself. 
A.  claim  against  one  for  rents  collected  and  received  by  the  connivance  or  consent  at  Out  wL- 

ministrator  to  whom  they  belonged,  is  likened  to  the  responsibility  of  a  negotieTum  fitiisf 

rather  than  a  wrong-doer,  and  the  action  to  recover  them  is  not  ex  delicto.  Th^^  pccfiurip- 

tion  of  one  year  is  not  applicable  thereto  but  that  of  ten  years. 
The  doctrine :  ''contra,  non  valentcm  agere  non  currit  prctcriptio, '  is  not  ineonsistet:it  wijb  iti* 

laws  of  Louisiana,  or  repugnant  to  our  system  of  jurisprudence,  tiud  will  be  eEfor  cA  is 

proper  cases. 
Opinions  and  dieta  to  the  contrary  must  be  considered  as  overruled.    The  deci^^ai]  n  U^ 

Succession  of  Farmer,  32  A.  1037,  affirmed. 
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APPEAL    from   the   Twelfth    District   Court,   Parish    of   Grant. 
Barbin,  J. 


R.  F.  Hunter,  and  JB.  J.  Bmcman  for  Plaintiff  and  Appellant. 
Jw,  P.  Hornor  and  F.  W.  Baker  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Meredith  and  Mary  S.  Calhoun  were  husband  and  wife. 
Their  two  children  William  and  Ada  are  the  defendants.  Meredith 
Calhoun  died  1869,  and  liis  son  became  administrator  of  his  estate  and 
continued  so  until  1882,  during  which  year  he  was  destituted  .and  the 
plaintiff  McKnight  was  appointed.  Mrs.  Calhoun  had  died  in  1871, 
and  the  children,  both  majors,  had  accepted  her  succession  uncondi- 
tionally and  were  put  in  possession  thereof. 

In  January  1883  McKnight,  as  administrator  of  Meredith  Calhoun, 
brought  this  suit  to  recover  the  amount  of  certain  debts  which  it  is 
alleged  the  mother  of  the  defendants  owed  at  the  time  of  marriage, 
and  which  had  been  paid  by  Meredith  her  husband  during  the  commu- 
nity ;  for  improvements  made  on  her  lands  by  him  during  the  same 
time;  and  rents  of  his  lands  alleged  to  have  been  collected  by  the  de- 
fendant Mrs.  Lane  from  1873  to  1881. 

Prescription  was  pleaded  and  sustained,  and  the  plaintiff  appealed. 

If  Mrs.  Calhoun  was  thus  indebted  to  her  husband^s  succession,  the 
obligation  was  personal  and  subject  to  the  prescription  of  ten  years. 
The  right  of  action  accrued  at  the  death  of  her  husband  in  1869,  but 
prescription  was  suspended  as  long  as  William  Calhoun  was  adminis- 
trator of  the  creditor  succession.  No  one  could  sue  for  the  recovery  of 
the  claim  but  the  administrator  of  that  succession.  He  might  have 
sned  in  the  brief  interval  between  1869  and  1871,  but  when  his  mother 
died  he  became  eo  instanti  one  of  her  heirs,  and  by  his  unconditional 
acceptance  of  her  succession  stood  in  her  place.  Thereafter  he  must 
have  sued  himself  if  suit  were  instituted.  As  administrator  of  his 
father  he  would  have  sued  himself  individually — his  individual  liability 
accruing  by  virtue  of  his  heirslnp  of  his  mother. 

The  law  neither  authorizes  nor  countenances  a  proceeding  so  anoma- 
lon  ^  Prescription  having  been  thus  suspended  during  the  continu- 
anc  i  of  his  administration,  the  suit  was  instituted  almost  immediately 
aft(  *  its  termination. 

I  prescription  could  not  run  in  favor  of  William  Calhoun  for  the 
alx    ?  reason,  neither  can  it  run  in  favor  of  his  sister.    If  he  had,  as 
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administrator  of  his  father,  sued  his  sister  who  ia  with  him  no-heir  of 
his  mother,  for  this  alleged  indebtedness,  his  Eillegotions  would  be  tan- 
tamount to  a  confession  of  judgment  against  hinietOt'.     Because    if  lus 
sister  as  his  co-heir  owes  as  he  must  have  alle<Ted  her  to  owe,  then    he 
owed  also  in  the  same  way  and  for  the  same  r^^iison  and  for  the   twinie 
sum.     Everj'  averment  that  h^  must  have  riiside   to  i%et  out  a  cause  of 
action  against  her  would  tell  equally  against  liiniw^^lf,  and  the  laniiiia^gie 
he  would  have  used  to  charge  her  indebtedn^f^H  would  charge  hip  o^ni 
indebtedness  also.     If  then  he  cannot  be  required  as  adiiiiiiistratr>r   tu 
sue  himself,  neither  can  he  be  required  to  sue  his  sister  on  a  liability 
that  he  shares  with  her,  and  if  the  one  caus(^  i^nspendi^  prescription  so 
does  the  other. 

The  creditors  could  not  have  compelled  tho  adniiitistratoT  to  sue. 
His  exception  to  a  proceeding  by  mandamus  would  have  been  that  if 
his  sister  was  liable  so  was  ho,  and  that  he  could  not  by  judicial  pro- 
cess be  forced  into  the  position  of  plaintiff  and  defendant  in  the  same 
suit  at  the  same  time. 

Besides,  this  is  not  a  claim  that  could  have  come  to  the  knowledge 
of  creditors.  It  was  not  likely  to  be  an  inventoried  asset  of  the  suc- 
cession, and  could  not  be  in  the  circumstances  of  this  case.  It  was  not 
a  debt  that,  like  a  note  for  instance,  was  it:^elf  evidence  of  ita  exUt- 
ence.  It  is  a  claim  alleged  to  arise  out  of  tlK^  acts  of  parties  that 
created  a  legal  liability,  the  existence  of  which  could  be  known  only 
to  those  who  had  access  to  the  private  pjipers  of  the  deceased,  like  the 
administrator,  or  who  knew  from  other  sourcea  what  was  the  Tii story 
of  the  property. 

But  if  the  creditors  had  the  means  of  knowing  the  existence  of  this 
debt,  the  administrator  would  have  answered  the  coini>ulsory  proceed- 
ing against  him  by  denying  that  any  obligation  of  the*  kind  set  out  by 
the  creditors  had  ever  rested  upon  his  mother,  or  upon  his  sister  aa  one 
of  the  heirs,  and  this  issue  would  have  involved  nml  wcvvsmtntetl  the  trial 
of  the  whole  case  in  the  mandamus  proceediii;^r.  His  personal  interest 
to  defeat  the  suit  woidd  conflict  throughout  with  liis  duty  as  plaiatiflT, 
for  it  is  quite  impossible  to  have  separated  his  own  interest  from  his 
sister's,  and  though  she  would  nave  been  the  only  uoMiiual  defendant, 
his  interests  would  be  so  inextricably  bound  up  with  hers  tliat  he  would 
be  a  real  defendant  as  much  as  she  was.  So  that  i\-e  get  back  at  la*st 
to  the  substantial  reason  why  he  could  not  be  conii^elled  to  sue  his 
sister,  i,  e.  he  woiUd  virtually  be  suing  himself. 

If  prescription  was  not  suspended  undei^  those  circumstances,  the 
creditors  would  be  remediless  and  must  stand  conscious  but  silent  wit- 
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oesaee  of  that  lapse  of  time  wbu^U  was  gradually  taking  from  them 
their  redress  without  tho  power  t^j  arrest  its  progress. 

The  claini  agaiuflt  Mrs.  Lane  for  rents  of  Meredith  Calhoun's  lands 
receiver!  by  her  without  anj  alleged  opposition  from  his  administrator 
cannot  be  regarded  as  nn  Qotiou  ex  (hiicto.  She  may  reasonably  be 
presumed  to  have  received  thein  ujuler  some  color  of  right,  and  her 
position  would  be  more  likened  to  a  netjotiorum  gestor  than  to  a  wrong- 
doer. The  preaeriptiou  of  cue  .ye^ir  is  not  therefore  applicable  thereto. 
but  that  of  ten  yeara^  wliich  had  not  expired. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reverand,  the  pWi\  of  prescription  is  overruled, 
and  the  cause  is  remanded  to  be  procef?ded  with  according  to  law,  the 
defendants  and  appellees  payiug  costf^  of  appeal. 


DissEKTiNG  Opinion. 

TonD^  J.  1  concur  iu  the  opinioo  Just  read  in  every  respect,  save 
in  that  part  of  it  overruling  the  plea  of  prescription  interposed  by  Mrs. 
Liine  to  the  demand  again j^t  her  as  heir  of  her  mother,  Mary  S.  Cal- 
houn, and  think  that  hei  pleu,  to  thiw  extent,  should  have  been  sus- 
tained. 

Mf>re  than  ten  yearn  had  elapised  from  the  death  of  Meredith  Cal- 
houn and  the  opening  of  his  auci^essiou,  to  which  the  debt  was  alleged 
to  be  due  J  and  also,  more  tlian  ten  years  from  the  death  of  Mrs.  Cal- 
houn, wboE^e  succession  wan  charged  with  owing  the  debt,  and  I  cannot 
see  that  prescription  as  to  Mrs.  Laue,  co-heii*  of  the  latter  succession, 
was  *4Ui4pended  from  any  cau^e  recognized  by  law. 

There  waa  not,  in  my  opinion,  at  any  time  during  this  prescriptible 
term  any  legal  obstacle  iu  the  way  of  a  suit  against  her  for  her  share 
or  portion  of  the  alleged  dpbt. 

The  suceeRfllon  of  Meredith  Calbonn  was  regularly  opened,  an  ad- 
ministrator appointed  to  itj  whose  right  and  duty  it  was  as  its  legal 
representative  to  prosecnto  M  claims  in  favor  of  it,  and  who  could 
have  been  compelled  to  do  so,  if  necessary,  by  creditors  and  other 
parties  in  interest 

The  mere  fact  that  the  ^Iministrator  might  have  felt  a  reluctance  to 
sue  on  thii  ehiim  for  reasons  and  apprehensions  personal  to  himself, 
should  not  and  did  not,  in  my  opinion,  have  the  slightest  bearing  on 
the  rights  of  Mrs.  Lane,  with  reapect  to  the  prescription  of  this  debt. 
It  was  a  matter  of  no  roncera  to  her,  brought  about  by  no  fault  of  hers 
and  bv  which  she  could  not  be  affected. 
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I,  therefore,  dissent  from  this  part  of  the  decree  and  the  re* -aeons 
adduced  in  support  of  it. 
Fenner,  J.  concurs  in  this  opinion. 


Application  for  Rehearing, 

Poch6,  J.    This  is  a  suit  by  the  adiniulstrator  of  the  succession  o^ 
Meredith  Calhoun  on  an  alleged  indebtedness  due  by  the  succession  €>f 
his  wife,  Mary  S.  Calhoun,  and  it  was  brought  against  the  defendants, 
as  her  sole  heirs,  who  had  accepted  her  succession. 

In  overruling  the  plea  of  prescription^  we  held  that  prescription  li»d 
been  suspended  quoad  W.  S.  Calhoun  during  the  time  that  he  was  tlie 
administrator  of  his  father's  succession,  for  the  reason  that  being  per- 
sonally a  debtor,  by  his  right  of  inheritance  from  his  mother,  he  couJcl 
not  sue  himself  and  that,  for  the  reason  that  every  allegation  and  proof 
of  indebtedness  against  his  co-heir,  who  was  alike  responsible,  woul^i 
affect  his  interests,  prescription  had  likewise  been  suspended  in  her 
case ;   a  suit  against  her,  on  such  cause  of  action,  being  practically  a 
suit  against  himself. 

Her  counsel  charge,  with  great  confidence,  that  our  ruling  involves 
a  discovery  of  a  means  of  suspeifiding  prescription  hitherto  unknown 
to  our  laws. 

But,  being  forcibly  reminded,  by  their  knowledge  of  jurisprudence, 
of  the  doctrine  of  '*  contra  non  valentem,'*^  etc.,  which  had  been  practi- 
cally recognized  in  the  early  stages  of  our  jurisprudence,  they  l^astily 
retreat  on  the  position  that  the  doctrine  is  inconsistent  with  the  spirit 
of  our  legislation,  and  they  intrench  themselves  within  the  protection 
of  the  decision  in  the  case  of  Smith  vs.  Howard,  21  A.  67,  in  which  the 
Court,  as  then  composed,  laid  down  the  opinion  that  the  doctrine  had 
no  application  in  our  system  of  jurisprudence,  which  admits  of  no 
other  mode  of  suspending  prescription  beyond  the  means  enumerated 
in  the  Civil  Code. 

It  is  evident  that  counsel  have  npt  yet  considered  the  decision  in  the 
case  of  the  Succession  of  Farmer,  32  A.  1037,  which  unreservedly 
recognizes  the  doctrine  and  has  thus  restored  jurisprudence  to  the 
former  position  occupied  by  this  Court. 

We  must  adhere  to  the  conclusion  that  the  doctrine  finds  its  applica- 
tion in  the  case  now  before  us. 

A  second  examination  of  the  question  as  to  the  nature  of  the  demand 
against  Mrs.  Lane,  for  an  account  of  rents  collected  and  appropriated 
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by  her,  baa  icrvc*!  to  couiirui  mix  eoDcluiion  that  the  action  is  not  e«- 
delicio,  TVe  (vre  clear  in  mu  convktioii  that  %TUeti  she  roUect-eJ  tboae 
rents,  Mn?.  Lant^  coiiRcientioiisly  bt-lieved  tliat  ehe  had  a  legal  rip:ht 
thereto,  Wc  i-cl'ns*!  to  enti^rtain  th*3  charge  injplitMl  in  the  nrgumcut 
of  her  counsel,  that  she  deliberately^  wilfally  ami  TiTon^fftillj  appro- 
priated money  to  which  she  knowingly  liad  uo  clnim  or  right. 

Rehearing  refuseil, 

Jnstie4^8  Tudd  and  Fenner  adhere  to  their  diaeenting  o]iiniou. 


No.  9138, 
Samuel  H*  Ssitth  v,^*  A.  M,  Haas* 

k  teoaul  who  qaltM  promiHAs,  tu  wblch  he  tilaitDH  to  bare  obtaluflcL  ■  aew  leaflet  iwd  wMdti 
he  d«eJAreji  b«  biu  left  b^cfind^  urdertnA  to  do  bo  by  blA  landlord,  e^ziot  sqCf^AaruIlj 
cIbuh  dmiiai^ca  fnr  an  JUk^uI  uiid  \rroD^fu1  tjectmisut- 

\    PPEAL  from  tlie  Twelfth  Uistrict  Ooiirt,   Parish   of  Avoyelles. 
/jL     Blackmattf  J. 


Thos.   Overton   and    Thnriie^   Petm*mati   *f   Thorpt^   for   Plaintiff  and 
Appellee. 

Ctdlom  d^'  Coco  for  Defendant  and  Appellant* 


The  opinion  of  the  Court  was  delivered  by 

Bermt7dez^  Ci  J*  This  is  an  action  in  damages  for  an  alleged  viola- 
tion of  a  conti-act  of  lea§e,  couflisting  in  a  vrronirtiil  ejectment  of  the 
tenant  and  taking  poftsession  by  tlje  land  owner. 

The  defense  is  a  denial  of  the  lea&e  and  of  any  wrongful  act. 

From  a  judgniLmt  against  him,  for  part  of  the  claim,  the  defendant 
has  taken  this  appeal. 

An  examination  of  the  testimony  has  failed  to  satiefy  ub  of  the  exist- 
ence of  the  contra^^t  of  lease  relied  upon. 

The  testimony  of  the  plaintiff  iif^  vagae  and  uncertain  and  is  uncor- 
roborated by  that  of  til e  two  wirucsse«  who  were  l)rought  forward  for  the 
purpose  of  fortifying  it,  while  that  of  the  defendant  is  clear  and  positive 
enough  to  leave  no  doubt  on  the  mind. 

If  the  lease  ever  was  agreed  upon^  it  was  surely  ftubseq neatly 
abandoned.  It  would  have  begun  at  the  expiration  of  the  previons 
one,  that  is;  on  Januaiy  1,  188:1;  but,  when  asked  why  he  had  left, 
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plaiutiff, himself,  says:  that  it  was  bt'L^iiuse  the  defoudaut  had  toltl  liim 
he  should  not  work  the  place  any  [oiigt^r;  that  \w  had  asked  Iritn  to 
remain  longer  but  that  defendant  would  not  do  »o. 

The  district  judge  thought  there  wa«  u  pirivoiHlerauce  of  dirocrt  and 
circumstantial  evidence  in  favor  of  i^laiutillj  (showing  that  he  had  iiiacie 
a  contract  of  lease  with  defendant,  of  tlje  premit^^ii,  for  tlie  year  1B83- 

We  have  weighed  the  scattering  evidence  and  fail  to  iiereeive  liow 
it  can  be  unified  and  systematized  bo  as  to  es^tfiblieh  the  contract  Tvliieh, 
under  the  circumstances,  should  ha^  o  beea  proved  by  couclusivL*  tc-sti- 
niony.    We  think  that  defendant  is  not  liable  to  the  claiui  agntnst  liini^ 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appeali^tl 
from  be  reversed  and  that  plaintift'^ri  deniund  he  rejected,  with  judg- 
ment in  favor  of  the  defendant,  with  costs  in  both  courts* 

On  Application  t'OH  Heheaeing. 

Poch6,  J.  Plaintiff  wishes  this  case  to  be  re-opened  for  the  ]mrpoae 
of  reserving  his  right  to  claim  of  defendant  the  value  of  some  seven 
acres  of  seed  cane  which  he  had  put  down  for  the  cultivation  of  defend- 
ant's lands  in  1863,  and  which  he  chargci^  delendant  to  have  appropria- 
ted ^ince  the  trial  of  this  case  in  the  district  court* 

The  value  of  that  cane  formed  an  element  in  his  demand  for  datna^^e^ 
and  to  that  extent  it  is  covered  by  our  judgment  but  no  further^  and, 
tlierefore,  our  decree  could  be  no  liar  to  his  claim  for  the  value  of  the 
cane  alleged  to  have  been  taken  and  used  by  the  deiendant-. 

Such  a  demand  proved  no  part  of  the  issue  made  in  the  pleadings 
and  disposed  of  by  our  decree — hence,  w*^  are  not  concerned  with  it  in 
Oie  present  case,  and  have  no  author  ity  to  uuikc  any  order  or  reserva- 
tion touching  the  same. 

Our  judgment  must,  therefore,  reiuain  undisturbed. 

Rehearing  refused. 


No.  in:^, 

j^  *ii'  C.  E.  p.  Calhoun  vs.  H.  MrKNiGHT,  AninxisTKATOR. 

h4  '^^(f  A  P«ty  allefnng  himself  to  be  a  creditor  of  a  RiicceAFiiou,  atnl  prflying  in  that  capddt  j  for  ui 
iDcrease  of  the  administrator's  bond,  cannot  b^  required  to  fiirniali  iha  fiaDie  cDDclnALc-e 
proof  of  his  claims  which  wonld  be  oxactpti  of  him  if  Iip  wus  ruihj!;  for  ibt  recover^'  of 
bis  claims.  Oar  law  looks  with  favor  on  procppdhii;B  intpuilLNl  to  Hcmtinin;  the  coudn^^i 
of  administrators,  and  to  increase  the  security  of  crcilitorH  an  J  of  oih^n^  perj^cna  intoT- 
osted. 
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An  administrator  frill  be  required  to  furnish  a  ue>y  bond,  so  as  to  cover  newly  discovered 
property,  and  to  tbe  full  extent  of  the  value  of  tlie  vrboie  sncceftHion  property  as  shown 
by  a  snpplemcntal  inventory  provoked  by  tbe  admlDistratur  himself. 

An  admioiftttator  should  not  bo  required  to  furniBli  bond  on  the  basis  of  an  inventory  in 
which  prOfMrty  was  inadvertently  included  which  was  not  owned  by  the  deceased,  but 
which  was  judicially  declnred  to  belong  to  a  different  parly, 

Althongh  tho  amonut  ot  the  bond  be  fixed  by  tho  Supreme  Coart,  an  inquiry  as  to  the  own- 
ership and  value  of  such  property  can  be  instituted  in  the  lower  court,  which  has  power 
u>  rednce  the  amount,  where  authoiizcd  to  do  so,  subject  to  tho  right  of  the  party  ag- 
grieved  to  have  the  action  reviewed  on  appeal.  . 

APPEAL   from    the    Twelfth    District    Court,  Parish    of   Grant. 
Barhin,  J. 

Thorpe,  Peierman  &  Thorpe  for  Plaintiff  and  Appellee. 

B,  J.  Bowman  and  jB.  P.  Hunter  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Alleging  that  she  is  a  creditor  of  the  succession  of  Mere- 
dith Calhoan,  plaintiff  suggests  that  since  the  defendant  furnished  his 
bond  as  administrator  of  said  succession,  new  property  has  been  dis- 
covered as  belonging  to,  and  has  been  at  his  insttmce  inventoried  in, 
the  succession ;  hence,  she  prays  that  he  be  required  to  furnish  addi- 
tional security  commensurate  with  the  value  of  the  estate  as  shown  by 
the  last  inventory  tlicreof. 

The  main  defense  is  a  denial  that  plaintiff  is  a  creditor  of  the  succes- 
sion, coupled  with  tlie  showing  that  a  considerable  portion  of  the  suc- 
cession property  has  been  sold  at  probata  sale  and  the  proceeds  thereof 
applied  to  the  payment  of  debts. 

Tlie  district  court  ordered  the  administrator  to  furnish  a  bond  of 
810,993,  in  addition  to  the  bond  of  $7000  which  he  had  furnished  at  the 
time  that  he  was  qualified  as  administrator. 

From  that  judgment  he  has  obtained  a  suspensive  appeal. 

Appellee's  motion  to  dismiss  the  appeal  cannot  prevail.  It  is  predi- 
cated on  the  provision  of  law  wliich  regulates  that  judgments  of  this 
character  are  not  suspended  by  appeal.  C.  P.  art.  1059.  On  that 
ground  apiMjUee  might,  by  a  proper  proceeding,  have  resisted  the  order 
for  a  suspensive  appeal,  but  it  cannot  justify  the  dismissal  of  the  ap- 
p«.l  itself.  The  appeal  is  properly  before  us,  and  without  deciding 
whether  it  su&pends  the  judgment  or  not,  we  must  entertain  it. 

In  support  of  her  allegation  that  she  is  a  creditor  of  the  succession, 
ph  in  tiff  introduced  the  written  transfer  of  several  jud^jments  originally 
he   '  by  third  parties  against  the  succession.     Defendant  contends  that 
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no  proof  having  been  adduced  of  the  authority  of  the  agents  and  attor- 
neys of  record  to  execute  such  transfers,  ydaintiff  lias  failed  to  sliow 
that  she  was  the  tine  and  lawful  owner  of  such  judgments,  or  that  she 
is  a  creditor  of  the  succession.  Plaintiff  fs  not  suing  to  enforce  pay- 
ment of  her  alleged  claims,  or  to  obtain  an  absolute  or  final  judicial 
recognition  of  the  validity  of  her  ownersliip  of  the  same,  and  hence  she 
cannot  be  held  to  the  rigorous  proof  of  lier  claims  which  the  defendant 
contends  for. 

Our  law  looks  with  favor  on  all  proceedings  tending  to  investigate 
the  official  conduct  of  administrators  and  to  secure  the  fidelity  of  tbi^ir 
a<lininistration,  and  the  rights  of  creditors  and  of  other  persons  Lotrtv 
duced.  Hence,  it  discountenances  all  technical  objections  to  such  jim- 
ceedings.  McComas  vs.  Rengville,  4  A.  123;  Succession  of  Frajder,  ;S3 
A.  594. 

We  find  sufficient  evidence  to  authorize  plaintiff  to  enforce  the  rights 
conferred  to  creditors  under  the  provision  of  our  law  which  she  ioTCkket* 
in  this  matter.    R.  S.  sec.  10. 

The  supplemental  inventory  taken  in  the  succession  shows  prnj>ertT 
consisting  exclusively  of  lands,  appraised  at  $24,188.  True,  it  iDcInd** 
some  of  the  property  previously  inventoried,  but  defendant  cannot  com- 
plain of  that  feature  of  the  inventory  which  was  made  at  his  iDgtuore 
and  under  his  directions.  It  does  show  the  amount  of  the  propeirj 
belonging  to  the  succession  and  should  be  the  basis  of  his  bond. 

The  necessity  of  a  bond  to  cover  the  full  amount  of  the  inveniorv  is 
not  altered  or  affected  by  the  fact  that  portions  of  tlie  proi>erty  bavp 
been  converted  under  a  probate  sale  into  money  and  bonds.  The  iw!- 
ministrator  is  equally  responsible  to  the  creditors  and  heirs  for  ^wh 
funds  and  assets  as  he  was  for  the  property  inventoried  before  It  wa^ 
sold. 

The  district  judge  does  not  inform  us  on  what  basis  of  calculaiitvii  or 
authority  of  law,  or  upon  wliat  reasoning,  he  has  fixed  the  amomit  of 
the  additional  bond  at  $10,993.  Hence,  we  cannot  say  whotlier  he  errind 
or  not  from  his  own  stand-point.  But  we  find  an  inventory  showing  an 
aggregate  of  $24,188,  and  we  know  that  the  law  exacts  a  bond  of  om*- 
fourth  above  that  amount.  Appellee  has  prayed  for  an  amendment  of  ' 
the  judgment  in  that  particular  and  we  think  him  entitled  to  it. 

The  judgment  appealed  from  is,  therefore,  amended  86  as  to  inr Ti^ajypt 
the  amount  of  the  bond  required  of  the  administrator  to  one-foxutt 
over  and  above  the  sum  of  twenty-four  thousand  one  hundred  and 
eighty -eight  dollars ;  said  bond  to  be  in  lieu  and  stead  of  his  original 
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bond  of  seven  thousaDd  dollars,  or  at  his  option  a  bond  which,  added 
to  the  ^7000  bond  already  furnished,  would  equal  the  amount  of  the 
bond  herein  required;  and  said  judgment  as  thus  amended  is  affirmed, 
at  appellant^s  costs  in  both  courts. 
Manning,  J.,  takes  no  pai*t. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  The  only  serions  ground  of  complaint  against  the 
jad^^ment  previously  rendered  seems  to  be  that,  in  the  computation  of 
the  amount  of  the  bond  which  the  administrator  is  ordered  to  furnish, 
the  court  has  not  excluded  from  the  inventory  property  therein  inad- 
vertently embraced  as  owned  by  the  deceased,  which  had  been  judi- 
cially declared  to  belong  to  Mrs.  Lane  and  which  is  valued  at  $10,000. 

This  defense  wiis  not  urged  when  th^  case  was  first  submitted  to  our 
consideration.     Strictly,  it  should  not  be  noticed. 

The  record  does  not  verify  the  fact  advanced  by  the  defendant. 

It  is  tnie  that  there  are  one  and  even  two  judgments  recognizing  cer- 
tain real  projierty  as  belonging  to  Mrs.  Lane,  but  they  do  not  contain 
such  a  description  of  it  as  can  enable  the  Court  to  identify  it  with  any 
land  described  in  the  inventory. 

Even  then,  the  inventory  does  not  show  that  the  property  is  worth 
$10,000.  Reliance  is  placed  on  the  testimony  of  the  defendant  to  show 
this  value.  He  simply  says  that  there  must  liave  been  seven  to  ten 
thousand  dollars'  worth  of  land. 

This  is  not,  assuredly,  such  a  valuation  as  can  serve  as  a  basis  for  a 
proper  computation  of  the  bond  to  be  given. 

We  think,  however,  that  justice  forbids  that  the  administrator  should 
be  required  to  furnish  a  bond  to  answer  for  property  which  does  not 
belong  to  the  succession  in  his  charge,  although  the  bond  in  such  a  case 
would  be  an  idle  formality.  We  will,  therefore,  while  maintaining  our 
previous  decree,  reserve  to  the  appellant  the  right  to  have  it  deter- 
mined by  the  lower  court  whether  or  not  the  property  unquestionably 
belongs  to  Mrs.  Lane,  and  what  is  it«  exact  value  on  the  inventory j 
and  were  the  court  to  find  in  his  favor,  to  reduce  the  amount  of  the 
bond  fixed  by  this  Court,  without  prejudice  to  the  rights  of  the  plain- 
tiff to  have  the  findings  of  the  district  judge  reversed  on  appeal. 

With  this  reserve,  the  applitatiou  for  a  rehearing  is  refused,  with 
costs. 

Manning,  J.,  takes  no  part. 
tr 
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Zaberbier  &  Behan  vs.  Robin  Sc  Son. 


No.  9143. 

ZlBERBIER    At^EHAN   VS.    MrS.  JuLIE    RoBIN    &    SON. 

Wbere  plaintiff  sneg  for  $748  31  and  defendant  reconvenes  for  $784  57.  neither  clxtoi  is 
within  onr  jurisdiction.  In  thin  case,  after  answer  tiled  to  original  denaand,  plaintllT 
filed  an  amended  petition  claiming  |259  additional,  but  this  claim  was  never  put  at  ImwtK- 
by  answer  or  default.  It  moreover  appears  from  x>lAiDtiff  *8  pleadings  that  he  jadictallT 
admitted  that  his  original  claim  should  be  reduced  to  $148  31,  which  would  exclir«t«  e«r 
jurisdiction,  even  if  we  entertained  the  amended  petition. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  IbeririUe, 
Pope,  J. 


Chas,  O,  Lauve  for  Plaintiffs  and  Appellants. 
8amH  Matthmvs  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  bv 

Fenner,  J.     We  are  manifestly  without  jurisdiction  of  this  ajip*  al. 

The  original  petition  of  plaintiffs  claimed  from  defendants  a  priori* 
pal  sum  of  $748  31,  and  by  amended  petition  they  claimed  a  further 
sum  of  $259. 

The  answer  of  defendants,  filed  before  the  amended  petition,  claiuied 
that  they  were  entitled  to  additional  credits  by  plaintiffs,  which  wonUi 
leave  the  latter  indebted  to  them  in  the  sum  of  $784  57,  for  which  they 
prayed  judgment  in  reconvention. 

Interventions  were  filed  by  various  persons,  the  nature-  of  whuh 
need  not  be  stated,  as  they  were  dismissed  and  intervenors  have  uof 
appealed. 

But  in  their  answer  U)  the  interventions,  plaintiffs  judicially  aduiii 
that  of  the  credit  claimed  by  defendants,  six  hundred  dollars  w^as  due, 
and  say:  "That  your  respondents  are  not  indebted  t^  J.  Robin  &  Son : 
that,  on  the  contrary,  said  Robin  &  Son  are  indebted  to  your  app^^nr- 
ers,  after  deducting  value  of  ccmtent^  of  store  (say  $600),  and  as  m  *' 
ters  now  stand  between  youi-  appearers  and  them,  in  the  full  sum  of 
$148  31" — being  exact  difference  between  amount  of  their  claim  in  th«. 
original  petition  and  the  $600.  This  pleading,  filed  before  trial,  wr^-  i 
judicial  admission  Reducing  the  claim  against  defendant^^  l>elow  ^ni: 
jurisdiction,  even  if  we  considered  the  claim  in  the  amended  petitiiLiu, 
and  the  claim  of  defendants  against  them  was  equally  deficient. 
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Cltj  TH.  ApksD 


W^  liave  earefully  exatQUied  the  record  without  finding  that  tha 
claitn  in  the  aniended  petition  wag  ever  put  at  issue  by  answer  or  de- 
fault +  i^tifl  it  16*,  tlu  retorts,  not  be  for  f*  H^. 

It  reftiiltsi,  that  ihuUt  every  view  we  lue  without;  juHsdictUuiy  neither 
the  principal  demand  nor  that  in  reconvention  being  in  excess  of  f  1000, 
Sec'  T^taniorere  vh.  Avery,  lf2  A,  UW. 

It  i^^  thi.neffjrt%  ordered  tJint  thiHi  npiieal  be  disuuRFscdj  at  appe  Wants* 

C!>*<t. 


Rt'lientinif  refi lined. 


No,  BBOO. 
CiTT  OF  New  ORLi;A.xg«  vs*  Fredeuiuk  Apkkn, 

Whetrtf  HDthmg  in  the  pleadiDi^H  at  the  parties  nor  Ln  tbp.  en  Lire  rucord  inffirmD  ihe  f^onrt 
tfaat  the  nuliJtKit  mattur  in  within  iU  luriMdlet^aBol  amauuts  Ibv  ITotirt  ptnpriu  uvitu  wjil 
diAmiHif  tbo  appeal. 

TbP'  tact  of  it*  JiiriAdlctiou  luuai  bf  muilfi  iiffiiniatiirely  to  appenr. 

A    PPEAL  from  the  Civil  District  Court,  for  the   Paiiyh  of  Orleans. 


W^ti€  EofferHf  AsHistaiit  Uity  Att<iruey»  for  Plaiutiif  and  Apijellee, 
J,  Bui^an  and  G.  ihipkuithr  for  Defendant  and  Ap|H?llant. 


Th<^  opinion  of  the  Court  wak  dclivereil  by 

Todd,  J-  'ilie  defendant  appeals  from  a  judgment  pei  petiiatiug  an 
injunction  taken  out  hy  the  city  against  his  k poping  a  dairy  and  st-able 
at  the  corner  of  Toleduuo  and  Anuunciatinn  streetz^t  ^^  alleged  viola- 
tin  a  of  certain  city  nrdinauf^et*. 

Sim'C  the  ttling  of  tho  trauiscript  the  api>elhii]t  )iaa  made  no  appear- 
jince  in  this  Court  and  submitted  no  ar|£umentT  oral  r>r  written,  in 
support  of  liin  appeal. 

We  have  cxandned  tlie  record  and  tiud  in  the  pleadings  no  allej^^ations 
^'"iching  the  value  of  the  busitieH?*,  against  which  the  proceedings  is 
irected,  and  no  averment  of  any  am  on  at  in  dispute  and  nothing  in  the 

ideace  even  that  would  afford  the  slightest  ground  for  a  a  inference 

at  the  case  i&  within  our  Jurisdiction.  This  fact  mast  be  made  aftirm- 
itively  to  appear  frouj  the  n^roril,  TItr  uppeal  is,  therefore,  dis- 
aiflged* 
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Snccession  of  TonuiADft. 


_  No,  9077. 

^^  ^^■jg  Succession   of  Joski*h  Tot  zanne. 

M    43SO 

n<>  _^l|  On  OppoHitioii  ot-Heirp. 


rtlS  »     Wh<*re  there  is  but  one  decree,  and  two  ajipi-nlft  arn  Uiken  from  It  by  diffiarwi*  penofitfL.   bnt 

^.^^  I  one  transcript  nee<l  be  filed,  and  it  mattent  not  vriiicli  appellant  tiies  It. 

Tbf  e  omniiesionn  of  an  administrator  of  a  .nncresiiiini  ar^  ftiik-lted  by  mnL  admjnifltmtini]. 

\^']i?rp>  the  asAetH  of  a  succession  consist  alone  of  nsoiiny,  <»f  wliicb  ihn  adininiAff-^iior  r«rci»«a 
to  render  an  account,  until  it  is  extorted  Jiaiu  bhti  iLrtni^b  rfp4';^Ted  urdriH  nf  o>iirt  fttid 
under  pressure  of  a  rule  for  contempt,  every  thinji  wUl  be  coijatiTiiti  Hj^Hinj^r  bim*  and 
tbe  heirs  shall  have  judgment  for  th^  i^utua  foniirl  tv  bp  diic^  bj  blm  ^  itb  t*  o  pc^r  ceotutu 
per  annum  interest  thereon. 

H^'ir*!  are  not  remitted  to  a  direct  action  ngifUmt  tb*-  Mitniiiieiir:iicir  of  th^ir  mirestor'p  tucc«*»- 
Hion  to  recover  the  sums  ho  owes  them  Thn  ptoper  and  iiiitiira)  ijIjicc  foi  wuth  demand 
ift  on  the  succession  proceedings  b^' oppojiHiun  h>  hU  nnrnTmt.  «t  by  iDTokina:  tbtt  c<mi- 
pnlsor}'-  process  of  the  court  to  compel  biro  to  ^k-  mi  iirrnonr  wbcn  hr  hnv  falkd  to  tHr 
any. 

APPEAL  from  the  Tweuty-sixth  DUtriet,  Courts  Pinish  of  8t,  Chart  tri^- 
.    Eahn,  J. 


James  1).  Aug^ustin  for  the  AdTninistrntor,  Appellee. 
(Urns,  A.  Ba<pii^  for  the  Pl^eirs,  ApijelU'es*. 


On  Motion  of  Hiitiu.^  to  Dir^Mias. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Judgment  was  rendered  ngain^^t  Denis  Meug,  the  ad- 
ministrator, on  the  opposition  of  the  heirw  t«  liiw  in'rmiiitt  froui  which 
he  appealed.  The  ground  of  tlie  iiKJtion  is  tljat  he  hus  appealed  as 
administrator  from  a  judgment  a^^ainsthim  in  favour  of  the  i^uei^essiou. 

The  appeal  bond  is  signed  in  lii^  individual  nLpaeity^  and  thv  motion 
tor  appeal  recites  that  it  is  madt^  far  *^  MtMig  agaiust  whuni  Jiidgment 
has  been  rendered,"  et<;. 

Motion  refused. 


Ox  Motion  of  ADxnNi^riiATou  to  Dismiss. 

The  opposition  of  one  of  the  heii>  was  dismii^sed  bflo-A',  and  she 
ap]iealed.  Tlie  administrator's  motion  applie^i  to  this  appeal.  The 
ground  is  that  she  has  not  bronglit  up  a  tranft*.Tipt. 

It  was  needless  for  lier  to  do  ho  unUMM  Mtng  ha*l  failed  in  doing  it* 
She  took  the  risk  of  his  filing  his  tranr^cript.  There  wnti  but  one  decree, 
/iiul  both  appeals  are  taken  from  it,  and  i^  rht-refore  uiiliki^  Snr.  VUuy- 
UmXj  where  there  were  two  judgments. 

The  motion  is  refused. 
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Sucoession  of  TonzaDne. 

On  the  Merits. 

Joseph  Touzanne  died  in  August  1877  unmamed  and  intestate,  his 
only  heirs  being  his  mother,  and  a  half-brother.  It  was  not  until  De- 
cember 1878  that  his  succes'^ion  was  opened,  when  Denis  Meng  obtained 
administration  thereof  on  the  representation  that  he  was  a  creditor. 
The  inventory  contained  but  one  item,  eleven  hundred  and  seventeen 
dollars  and  eighteen  cents,  cash  on  deposit  in  a  Savings  Bank  in  New 
Orleans.  Meng  received  this  sum  from  the  Bank.  The  deceased  owed 
Dothing.     The  administrator  rendered  no  account. 

After  waiting  more  than  four  years  the  heirs  obtained  an  order  in 
February  1883  for  the  administrator  to  account  within  ten  days.  Per- 
sonal service  was  made  of  the  order,  and  the  order  was  disobeyed.  In 
May  following,  the  heirs,  suggesting  this  disobedience,  obtained  a  rule 
on  the  administrator  to  show  cause  why  he  shoiild  not  be  punished  for 
contempt,  upon  service  of  which  he  appeared,  and  the  court  did  not 
punish  him  for  contempt,  but  again  allowed  him  ten  days  to  file  his 
account.  He  paid  no  more  attention  to  this  order  than  to  the  first,  but 
on  June  4th,  filed  sundry  exceptions  to  the  proceedings,  and  an  answer 
pleading  prescription,  and  averring  that  he  took  the  administration 
only  to  serve  the  mother,  and  that  after  paying  some  costs  he  had 
loaned  out  the  residue  of  the  sum  received  from  the  savings  bank,  and 
the  mother  had  regularly  received  the  interest  thereon.  No  account 
was  offered. 

Two  days  afterwards  a  second  rule  for  contempt  was  issued,  and  this 
extracted  from  hitn  a  *  schedule'  wherein  the  charges  against  the  suc- 
cession amount  to  $125.80  and  a  statement  is  made  that  the  residue  of 
$991.38  was  invested  by  the  instructions  of  the  mother — these  two  sums 
aggregating  the  amount  received  from  the  savings  bank.  No  vouchers 
were  produced. 

Oppositions  were  filed  to  this  schedule  (standing  for  an  account) 
alleging  that  the  administrator  had  received  other  sums  belonging  to 
the  deceased,  viz  $500  cash  found  in  his  wardrobe,  and  $550  collected 
by  the  administrator  from  one  Sarpy,  the  amount  of  a  note  due  the 
deceased  by  the  latter.    The  proof  shewed  that  he  had  received  them. 

The  administrator's  commissions  were  also  opposed  as  having  been 
forfeited  by  mal -administration,  and  every  other  item  for  non -produc- 
tion of  vouchers.  The  lower  court  rejected  the  it-em  of  forty  dollars, 
cmK  of  a  visit  of  the  administrator  to  New  Orleans,  allowed  the  other 
ch  rges,  increased  the  debit  of  the  administrator  by  the  sum  of  $1,050, 
an<  gave  judgment  in  favour  of  the  brother  for  three  fourths  of  the  sum 
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tliiis  found  to  be  due  with  ten  per  cent,  interest,  and  diRinis?*e(l  t\\^ 
opposition  of  the  mother  with  reservation  of  her  right  of  tuition  againit 
Mcng.  ♦  I 

We  shall  reject  the  item  of  commissions,  and  aUow  the  gume  paid  thf' 

hiwyer,  notar^^,  appraisers,  and  clerk,  which  only  aggregate  $49.!^5,and 

terminate  the  controversy  by  giving  the  mother  a  judgment.    The 

account  is  thus  stated : — 

J 
Amount  received    by  administrator  frpm   savings 

bank $1,117  1^ 

Amount  received   by  administrator  cash  and  for 

note : 1,05(1  (il 


$2,167  18 
Deduct  charges  allowed 49  ti5 


$2,117  t^ 
One  fourth  to  mother $    529  30 

Three^fourths  to  brother 1,587  93 

$2,11?  il 

It  wonld  break  the  force  of  this  plain  narrative  to  comment  upon  ih 
administrator's  concealment  of  the  sum  found  in  the  deceased's  ainioir 
and  that  collected  from  his  debtor — upon  his  persistant  refusal  to  w- 
count  to  the  court  for  anything — and  upon  his  plea  in  defence  that  tht 
heirs  had  mistaken  their  remedy,  and  should  have  brought  a  direct 
action  against  him.  He  has  mistaken  his  duty,  palpable  and  urgent  :v* 
it  was,  to  make  a  clean  exhibit  of  what  he  knew  he  had  received  of  the 
dead  man's  effects,  and  to  make  haste  to  deliver  it  to  his  heirs. 

It  appears  from  his  own  testimony  that  he  has  paid  the  mother  inter-  , 
est  up  tO'and  including  1881.     Therefore  j 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  in  i 
favour  of  Zephirin  Lavergne  be  amended  so  that  he  have  ju*1;;tinint 
against  Denis  Meng  for  fifteen  hundred  and  eighty-seven  dollars  and  | 
ninety-three  cents  with  ten  per  centum  interest  thereon  from  Jaumn  | 
23,  1880.     And  it  is  further  ordered  and  decreed  that  the  judgment  of  < 
the  lower  court  dismissing  the  opposition  of  Adeline  Lavergne  i^  avoid- 
ed and  reversed,  and  it  is  now  adjudged  that  she  have  and  recover  nf 
Denis  Meng  five  hundred  and  twenty-nine  dollars  and  thirty  cenU  witii 
ten  per  centum  interest  thereon  from  January  Ist,  1882,  and  tUiit  e^iid  i 
Meng  pay  all  costs  in  both  courts. 

Rehearing  refused. 
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No.  8982. 

36    423 

Henry  Denegre  vs.  P.  S.  Moran.  ^^^^\ 

36    423 

As  ftpp«al  will  not  be  dinmiAsed  whore  tho  traoBcript,  Id  an  injnuntion  suit.  containB  all  the         H^    489 
proceedings  had  and  all  the  docnments  filed  therein,  and  the  jad|j;mert  appealed  from  U 
one  sustaining  peremptory  exceptions. 

U  it  wa«  irregnlar  to  file  the  petition  for  an  ii\janction,  under  the  number  and  title  of  the 
caaein  which  the  Judgment  enjoined  waH  rendoi-ed.  the  defendant  in  iujanction  nhould 
have  excepted  below.    Not  having  done  »o  there,  he  cannot  object  in  this  Court. 

la  the  abeence  of  any  charge  and  proof,  that  a  transcript  is  incomplete  by  the  faalt  of  the 
appellant  and  where  it  does  not  itself  appear  to  be  deficient  and  where  the  clerk's  certifi- 
cate is  In  proper  form  and  the  record  is  such  that  the  court  can  pass  upon  the  case,  the 
appeal  will  not  be  dismissed. 

The  Supreme  Court  has  no  Jurisdiction  over  a  suir  in  nullity,  to  annul  a  Judgment  rendered 
in  a  case  in  which  the  amount  in  dispute  is  lees  than  one  thousand  dollars.  It  is  imma- 
terial what  the  grounds  of  nullity  be.  A  claim  in  damages  for  a  larger  amount  does 
not  give  jurisdiction  to  annul  the  judgment. 

4   PPEAL  from  the  Civil  District  Court  for  tlie  Pansh  of  Orleans. 
rV     Rightor  J. 


Bayne  dt  Denegre  for  Plain titt*  and  Appellee. 

Gibgon,  Hall  &  Montgomery  foi*  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bb.mudez/^C.  J.  The  appellee  moves  the  dismissal  of  this  ai)pealv 
on  the  grounds :  , 

1.  That  it  was  taken  from  a  judgment  in  one  ease,  and  that  the  tran- 
script filed  here,  is  that  of  another  case  j  and 

2.  Farther,  tfuit  the  clerk  does  not  certify  the  transcript  as  conta-in- 
ing  all  the  proceedings  had,  etc.,  in  the  case  in  which  the  appeal  was 
asked  and  granted. 

The  appeal  is  taken  from  a  judgment  dissolving  an  injunction  ob- 
tained to  arrest  the  execution  of  a  money  judgment  and  to  annul  that 
same  judgment.  The  motion  and  the  bond  of  appeal  describe  the 
judgment  appealed  from,  as  rendered  on  April  10,  1883,  and  signed  on 
May  5,  following,  in  case  No.  8087  of  the  Civil  District  Ccm.rt.  That 
judgment  is  in  the  transcript. 

When  the  petition  for  an  injunction  was  filed  below,  it  was  not  dock- 
et I  under  a  distinct  number  or  given  a  diiferent  title.  It  was  filed  in 
th  record  in  which  the  money  judgment  was  rendered,  under  the  num- 
bc  and  the  title  of  the  case,  8081.  No  exception  was  made,  in  the 
lo   er  court  to  that  course,  if  objectionable,  on  the  contrary,  the  de- 
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fenses  set  up  were  filed  under  the  number  and  title  of  the  main  fliiit. 
It  is  too  late  to  urge  such  objections,  at  present,  in  this  (.ourt. 

The  motion  and  the  bond  of  appeal  are  very  precise  in  describing 

the  judgment  appealed  from.     It  is  not  pretended  that  there  are  two 

judgments  answering  that  description  in  the  case  bearing  No.  806] . 

^V  The  motion  and  the  bond  cannot,  therefore,  be  attacked  on  the  grountl 

of  vagueness. 

The  transcript  before  the  court  begins  with  the  petition  for  an  in- 
junction. It  continues  with  the  exceptions,  tlie  minute  entries,  tht- 
judgment,  a  motion  for  a  new  trial,  the  motion  and  bond  of  appeal,  and 
concludes  with  a  certificate  of  the  clerk  that  it  is  a  true,  correct  ami 
complete  transcript  of  all  the  proceedings  had,  etc.,  in  the  injuncHuu 
8vit,  in  this  (the  lower)  court,  and  now  in  the  records  thereof  uDd^^r 
No.  8081. 

It  is,  therefore,  evidei.t  that  the  transcript  before  this  Court,  is  thn 
of  the  case  in  which  the  judgment  rendered  and  appealed  from  wag 
rendered,  and  that  the  clerk's  certificate  is  such  as  it  should  be.  h 
could  not  correctly  be  otherwise. 

The  appellee  does  not  charge  that  the  transcript  is  defective  by  the 
fault  of  the  appellant,  and  does  not  specify  in  what  particulars  it  is  in- 
complete. 

On  its  face,  it  appears  to  be  such  as  the  law  requires,  and  such  as 
will  enable  the  court  to  pass  on  the  peremptory  exceptions  filed,  and 
sustained,  and  under  which  it  does  not  appear  that  any  evidence  wa« 
offered. 
|;  It  is,  therefore^  ordered  that  the  motion  to  dismiss  be  overruled. 

On  the  Merits. 

^  This  is  an  action  by  the  original  defendant  for  the  nullity  of  the 

judgment  rendered  against  him,  the  execution  of  which  he  has  arrested 
|,  by  an  injunction. 

The  grounds  relied  upon  are  that,  that  judgment  was  rendered  for 
$1049  73,  when  the  amount  in  dispute  was  $927  only. 

That  the  judgment  thus  rendered  was  signed  on  the  third  judicial 
day  following  its  rendition. 

The  plaintiff  in  injunction  alleged  damages,  sustained  by  him, 
amounting  to  $1100. 

Exceptions  were  filed  to  the  petition  for  an  injunction  on  the  follow- 
ing grounds : 

No  cause  of  action,  res  judicata  and  prescription. 
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The  exceptions  were  fixed  for  ttial  and  a  rule  to  dismiss  assigned 
for  liie  same  day. 

There  was  judgment  dissolving  the  injunction  without  damages. 
From  that  judgment,  Moran  appeals. 

The  lower  court  did  not  pass,  nor  could  it,  on  the  claim  in  damages, 
80  that  this  matter  is  not  now  before  us. 

In  the  suit,  between  the  same  parties,  35  A.  346,  this  Court  propria 
motu  dismissed  the  appeal  from  the  judgment  now  sought  to  be  an- 
nulled, for  want  of  jurisdiction. 

If  this  court  has  no  right  on  appeal  to  revise  the  judgment  for  that 
reason,  it  passes  strange  that  its  power  should  be  invoked  to  annul  it. 

It  can  no  more  annul  it  than  it  could  one  rendered  by  a  justice  of 
the  peace. 

The  attempt  to  engraft  on  the  suit  in  nullity,  a  claim  for  eleven 
hmidred  dollars  damages,  founded  or  not,  cannot  produce  the  effect  of 
giving  to  this  Court  a  jurisdiction  to  annul  the  judgment  which  it 
would  not  otherwise  possess.  H.  D.  p.  20,  No.  8 ;  L.  D.  p.  14,  No.  1 ; 
p.  15,  No.  16;   33  A.  1072,  1085. 

It  is  immaterial  on  what  grounds  the  nullity  is  asked.  It  suffices 
that  the  Court  be  called  upon  to  annul  a  judgment  in  an  unappealable 
case. 

It  is,  therefore,  ordered  and  decreed  that  the  appeal  herein  be  dis- 
missed, with  costs. 


•No.  8919.  l^fl-4^ 

J.  B.  Camors  &  Co.,  vs.  Thomas  A.  Madden.  l6~425 


In  ft  eoDtract-of  sale  for  the  delirery  of  a  commodity  at  a  o«rtaiD  time,  the  vendor  who  noti- 

ftm  his  vendee  at  abont  the  time  of  delivery  of  his  inability  to  folfill  his  contract,  relieves 

the  latter  of  the  legal  obligation  to  put  the  vendor  in  default 
The  defaulting  vendor  is  therefore  liable  for  damages,  the  measure  of  which  is  the  difference 

between  the  price  stipulated  in  the  contract  of  sale  and  the  enhanced  market  price  of 

the  connnodity  at  the  time  he  made  default. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
lissot,  J. 

P.  E.  Thiard  &  Sons  for  Plaintiflfe  and  Appellees. 
Ji  nas  dt  Nixon  for  Defendant  and  Appellant. 

T  e  opinion  of  the  Court  was  delivered  by 

P  CH^,  J.     Plaintiffs'  object  in  thi«  suit  is  to  recover  damages  for  the 
mei  cution  of  a  contract  of  sale.    They  charge  that  on  the  12tli  of  July, 
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1881,  the  defendant  sold  to  them  ten  car  lojwl**  of  Nicaragoa  bard  wheal, 
on  sample,  at  95i  cents  a  bushel,  for  prompt  shipraent^  and  that  be 
made  default,  thereby  causing  them  damages  in  the  sum  of  $V2tUl 

The  defendant  pleaded  the  general  ii^8ue^  wm\  hv  has  taken  thi> 
appeal  from  a  judgment  of  six  hundred  and  twenty  dollars  against  him. 
His  main  contention  on  appeal  is  that  the  contract  which  he  made  witb  ' 
plaintiffs  was  not  an  absolute,  but  merely  a  conditional  sale,  without 
stipulation  as  to  the  time  of  delivery,  and  that  the  damages  allo^vixl  h) 
the  district  court  are  excessive. 

The  evidence  amply  supports  plain ti fife'  theory,  which  is  as  follows: 
That  the  contract  was  an  absolute  sale,  binding  on  both  parties  and  ^ 
that  the  wheat,  which  was  known  to  be  in  Texas,  was  to  hav**  \weu  ^ 
shipped  from  that  point,  at  most,  three  days  after  the  date  of  sakj  to  i 
this  port,  where  it  should  have  been  delivered  on  or  about  the  25th  of 
the  month,  in  ample  time  for  delivery  on  board  of  a  ship  sailing  for 
France  on  the  SOth  of  that  mouth,  on  which  they  had  retained  freight 
room  for  the  wheat  which  they  had  purchased  from  the  defendant.    A* 
early  as  the  15th  of  July,  the  defendant  informed  them  that  he  wa* 
unable  to  fill  his  contract,  but  he  was  urged  to  continue  his  efforts. 
However,  on  the  27th  of  July,  he  finally  notified  them  of  his  absolutt^ 
inability  to  deliver  the  wheat. 

That  formal  notification  to  plaintiflfe  relieved  them  of  the  obligaiioi 
to  put  the  defendant  in  default. 

Under  this  state  of  things  plaintiffs  are  clearly  entitled  to  dami^p-v 
and  the  measure  of  the  same  is  the  difference  between  the  price  m^u- 
lated  in  the  contract  of  sale  and  the  ruling  market  price  at  the  time 
that  default  was  made. 

On  that  point  the  evidence  is  somewiiat  confiicting,  a  circumstance 
which  is  due  to  the  absence  of  regular  reports  of  that  kind  of  wheat  m 
this  market.  The  testimony,  in  fixing  the  acknowledged  advance  of 
the  commodity,  varies  from  five  to  thirty  cents  i>er  bushel.  The  dis- 
trict judge  concluded  that  the  advance  was  15i  cents,  and  he  mus^t  have 
based  his  conclusion  on  a  wheat  transaction  reported  by  one  of  th*^  wit- 
nesses,  a  dealer  in  grain,  who  stated  that  at  the  end  of  July  he  elo^ 
a  transaction  at  the  rate  of  $1  11a  bushel  for  a  first  quality  of  Niciim- 
gua  hard  wheat.  Under  that  testimony,  which  certainly  affords  a  Ttnr 
reliable  test  of  the  market  price  of  that  commodity  at  the  very  time 
that  defendant  made  default,  the  judge  correctly  held  the  defendant 
liable  for  damages  at  the  rate  of  15i  cents  per  bushel  for  4000  biyihf  K, 
which  is  shown  to  be  the  average  capacity  of  ten  car  loads.  C.  C  1  '*'M. 
Vance  vs.  Toum6,  13  La.  225 ;  Gauthier  vs.  Green,  14  A.  788. 

His  conclusions  are  supported  by  the  evidence  and  are  sanction e  !  Ks 
law  and  equity.    They  are  also  ours. 

Judgment  affirmed. 
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No.  9134. 
N,  KtN*i  Knox  vs.  The  Oitv  of  Baton  Rocgb. 

ft  is  «Aseiiibil  to  the  viJidity  of  lH>ndA  i»u<tcl  hy  a  miinkipiil  corpoiuttmi,  thut  th«  ordinucie 
i>r*atiiijj  tlie  debt  repr«'S*ut*d  by  them,  nhonlfl  prnvidi"  th^i  medJiA  for  payln;^  the  princii- 
pal  and  itilt*r«st  of  the  luimv, 

^ior  i*  UiiAt^iiii^tDPiit  met  by  the  fkot  thiit  the  Vaudnwnre  listed  ia  li«a  of  ftiSiMh  aiibK?n|»^ 
Unn  for  flT4M:k  In  ti.  r^Uxaiuiy  wlUnii  »iibftortptIon  waa  to  be  pnul  l)y  m^ADS  nf  n  Bp«0l&l  tmx- 
Tbe  pTQvivlnp  for  thn  pnj^ipurt  af  tb«  Httu'k  wilh  imt  ai  vail  able  for  thmt  ef  the  bi>iid». 

Ki^  <io«n  tbi<  i^DuneDt  itf  th«  qimliflt^  voterv,  of  tb«  town  or  ck^^  to<  the  liwulnjg;  of  the  boudn 
divp^F^EiAe  witb  tb lit  requlrL^mcDt,  wbere  tbe  ordlojuice,  nuder  which  thoy  tiisned,  def^^t?- 
tjTfr  with  riuip«i't  to  thtii  re{[uiremcDt,  vran  nc^ver  Aiibmit  ii^  to  the  Toten  for  ratlfloAtlQii- 

APPEAL  froTW  the,  Seventeenth  District  C-o art,  Parish  of  East  Batou 
Rouge,     Sherburtt,  J. 

DamdN.  Barrmc  and  W.  F.  de  IK  L\  Mdlmi  for  Plaintiff  and  Appellant. 
£i  H.  Farrar  and  J.  B,  Beckwlth  Ibi'  Defendant  and  Appellee^ 


The  opinion  of  the  Oonrt  was  deli%^ered  by 

ToDDf  J.  This  IB  a  suit  on  ei^ht  bond  a  of  the  city  of  Baton  Roage, 
i8«ned  on  the  1st  of  November,  18.'58,  payable  in  twenty  years  from 
date,  aggregating  ^950(),  with  interest. 

On  the  3d  of  August,  1^57^  an  ordiimnre  was  pa  seed  providing  for  the 
subscript  ion ;  by  the  eity  of  Baton  Rouge,  of  fifty  thonsand  dollars  in 
the  stock  of  the  Raton  Rouge,  Groftfie  T^te  and  Opeloueas  Railroad 
Company,  payable  in  five  eniTent  instalments  of  $10/)CKJ  each,  to  meet 
which^  a  ta^  on  the- landed  ©atate  within  the  city  was  levied  and  each 
tax -payer,  in  payment  of  the  tax,  became  entitled  to  an  equivalent 
amount  of  said  stock.  Tins  ordinance  was  ratified  by  a  vote  of  tbe 
tax- payers.  It  was  passed  under  the  provision  of  an  Act  of  the  Legis- 
lature, No,  375  of  18ri2,  providing  for  tbe  subscription  by  mtmicipal 
corporations  to  the  stock  of  corporations  undertaking  works  of  internal 
iniprovemeDts. 

Before  tlte  first  inatalmeut  of  this  subscription  became  due,  on  the 
5th  of  March,  IS'iS,  tlie  Legisluture  passed  an  act  authorizing  '*  the 
mayor  and  board  of  selectmen  of  the  city  of  Batou  Rouge  to  issue  their 
bonds  for  tifty  thonsand  dollars,  x>ayable  in  twenty  years,  bearing  si.x 
per  cent  interest,  in  lieu  of  the  subscription  of  the  same  amount,  pay- 
able in  five  yeju^j  voted  by  the  tux- payers  of  the  city  of  Baton  Rouge 
in  favor  of  tlie  said  railroad  company.^' 

The  question  of  issuing  the  bonds  authorized  by  this  act  waa  sub- 
mitted to  a  vote  of  the  qualified  voterjit,  who  voted  in  favor  of  it,  and, 
thereupon,  an  ordinance  was  passed  by  the  municipal  authorities  dire«:t- 
ing  the  bonds  to  be  issued,  which  was  accordingly  done. 
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There  was  judgment  in  the  lower  court  in  favor  of  the  defendant 
and  the  plaintiff  has  appealed. 

The  main  defense  relied  on  by  the  city,  is,  that  the  evidence  in  quea- 
tion,  under  which  the  debt  was  created  and  the  bonds  issued,  did  not 
provide  means  for  paying  the  principal  and  interest  of  the  debt,  as 
required  by  Act  of  1853 — now  constituting  sections  2448,  2449  and  2450 
of  the  Revised  Statutes. 

It  is  manifest  that,  if  the  bonds  in  question  are  subject  to  the  opera- 
tion of  the  act  referred  to,  tliis  defense  must  prevail,  as  in  the 
ordinance  under  which  the  bonds  were  issued,  no  provision  is  nijirl*^ 
for  the  payment  of  either  their  principal  or  interest. 

Nor  does  the  act  under  wliich  the  ordinance  was  passed  pn*^*  ri^w* 
any  mode  for  the  payment  of  the  bonds,  and  in  such  case  it  ha*  been 
settled  by  frequent  adjudications  of  this  Court,  tliat  tlie  Act  of  1851 
becomes  operative,  and  where  its  requirements  are  not  complied  witb 
the  bonds  are  void.  Benham  vs.  Carroll  Parish,  28  A.  343 ;  Smith  v?*. 
Madison,  30  A.  461  j    Young  vs.  Police  Jury,  32  A.  392. 

It  is,  however,  contended  that  for  similar  reasons  these  bondii  ai^ 
not  affected  by  the  Act  of  1853. 

I. 

The  first  is  that  the  ordinance  under  which  they  issued  did  imt 
create  the  debt  against  the  corporation  represented  by  the  bonds,  but 
that  the  debt  already  existed  at  the  date  of  the  bonds  and  was  citato  li 
by  the  ordinance  of  August,  1857,  providing  for  sub8crii>tion  of  $50,000 
in  the  stock  of  the  Baton  Rouge,  Grosse  Tete  and  Opelousas  Railroad, 
and  that  this  ordinance  and  the  Act  of  1852  authorizing  it  made  special 
and  adequate  provision  for  the  payment  of  the  debt. 

A  critical  examination  of  the  ordinance  and  legislative  acts  referred 
to,  satisfies  us  that  the  debt  purporting  to  be  i'\idencedby  the  bonds  in 
suit  is  not  the  same  debt  created  under  the  ordinance  of  1857. 

As  stated,  the  object  of  that  ordinance  was  to  authorize  the  subsvTiji- 
tion  of  stock  in  the  railroad  mentioned.  The  sum  subscribed,  as  stLitt  <l 
was  $50,000,  payable  in  equal  instalments.  The  instalments  were  to 
be  paid  by  means  of  a  tax  on  tlie  **  landed  property  "  within  the  limiT- 
of  the  city.  One  section  of  the  ordinance  contained  the  following 
provision. 

"  Be  it  further  ordainedy  etc.,  That  separate  receipts  for  said  tax  >Hb-i  li 
be  given  to  the  tax-payers,  which  shall  entitle  them  to  an  equivalent 
amount  in  the  stock  of  the  railroad  company,  and  whenever  the  aiui^Mj^t 
of  the  tax  receipts  shall  not  correspond  exactly  with  the  amount  of  » 
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share  or  any  number  of  shares  in  the  railroad  company,  it  shall  be 
lawful  for  the  holder  of  the  receipts  to  complete  the  fraction  to  an 
amount  equivalent  to  a  share,  by  payment,  in  cash,  of  the  deficiency." 

And  the  Act  of  1852,  under  authority  of  which  the  ordinance  was 
passed,  provides  as  follows : 

**  Sec.  4.  Be  it  fvrther  enacted,  etc,  That  if  any  subscription  be  made 
under  the  terais  of  this  act,  the  stock  so  subscribed  shall  not  belong  to 
nor  be  administered  by  the  parish  qr  municipal  corporation  by  which 
the  gub8crii)tion  shall  be  made,  but  said  stock  shall  belong  to  the  tax- 
payers who  shall  have  paid  therefor;  and  the  tax  receipt  of  each  tax- 
payer shall  entitle  him  to  a  certificate  transferable  by  delivery  from 
the  corporation  to  which  subscription  has  been  made,  for  an  amount 
equal  to  the  amount  of  his  tax  paid;  Provided,  however,  that  said 
police  jury  or  municipal  cori>oration  shall  be  empowered  to  require 
Mich  bond  and  security,  and  in  such  sums  from  the  sheriffs  or  collectors 
of  said  tax,  as  they  may  deem  necessary." 

It  is  evident,  under  these  provisions,  that  the  amount  to  be  paid,  for 
the  stock  in  question,  was  not  a  debt  proper  against  the  corporation 
itself,  binding  on  its  property,  or  to  be  satisfied  out  of  the  taxes 
collected  from  all  the  tax-payers,  but  one  to  be  paid  by  the  landed 
proprietors  voting  to  ratify  the  subscription ;  and  that  the  stock  was 
not  to  belong  to  the  city  but  to  become  the  property  of  these  landed 
proprietors,  who  were  alone  authorized  to  administer  it. 

There  were  no  bonds  to  be  issued  for  the  instalments,  but  they  were 
payable  in  cash  and  without  interest. 

The  Act  of  1858  authorized  the  city  to  issue  its  bonds,  due  in  twenty 
years,  bearing  six  per  cent  interest,  payable  semi-annually,  in  lieu  of 
the  instalments  for  the  stock  subscription.  The  provision  to  meet  the 
instalments  by  the  levy  of  the  special  tax  could  certainly  not  be  invoked 
to  pay  the  principal  and  interest  of  the  bonds,  for,  as  stated,  that  was  a 
special  tax  against  the  landed  proprietors,  whereas  the  bonds  purport 
to  be  the  debt  of  the  city,  to  be  satisfied  out  of  its  property  and  the 
general  taxes.  Besides,  such  provision  was  wholly  inadequate  for  the 
bonds,  inasmuch  as  the  subscription  amounted  only  to  $50,000,  and  the 
bruds  and  accruing  interest,  till  their  maturity,  to  at  least  $110,000. 

There  was  no  authority  whatever  in  the  Act  of  1858,  nor  in  the  ordi- 
n;  nee  under  it,  for  utilizing  or  rendering  available  kny  security  or 
m  Jans  provided  in  the  Act  of  1882  and  the  ordinance  of  18^7,  for  the 
p  irment  of  tlie  stock  subscription  authorized  thereunder,  but  the  Act 
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of  1858  simply  authorized  the  issiiiug  of  the  bouds  in  lien  of  the  instal- 
ments for  the  stock,  and  by  its  tenus  made  the  bonds  tlie  debt  of  the 
corporation. 

There  is  iiotliiug,  therefore,  iu  this  \'iew  of  the  subject  that  relieves 
the  bonds  from  the  operation  of  the  Act  of  1858. 

11. 

Next,  it  is  urged  that  authority  for  the  issuiug  of  the  boudi^  aud 
proper  provision  for  their  payment  may  be  found  in  an  act  api>roved 
March  20,  1856,  entitled  "An  Act  granting  the  city  of  Haton  Rouge 
power  to  issue  bonds  for  fifty  thousand  dollars." 

We  see  no  connection  whatever  between  this  act  and  tliat  of  1858  and 
the  ordinance  under  the  latter  act. 

The  Act  of  1856  contained  no  authority  to  issue  bonds  in  aid  of  the 
railroad  in  question,  nor  for  any  other  work  of  int<'rnal  improvement, 
but  provided  only  for  bonds  to  the  amount  of  $50,000,  to  be  issued  and 
sold  for  corporate  purposes  of  for  the  use  of  the  corporation,  and  by  its 
very  terms  limited  them  to  such  purposes  or  use.  Tliis  act  cannot, 
therefore,  by  the  most  strained  construction,  have  the  slightest  bearing 
on  the  bonds  in  question. 

III. 

Lastly,  it  is  contended  by  plaintiif's  counsel  that  the  inhibition  con- 
tained in  the  Act  of  1853  is  directed  alone  against  ^Hhe  coMtituted 
authorities  of  incorporated  towns  and  cities y'*^  and  other  municipal  corpo- 
rations ;  and  that,  inasmuch  as  the  issuing  of  the  bonds  was  ratified  by 
a  m^ority  of  the  voters  in  the  city  of  Baton  Rouge,  the  debt  wa^ 
not  created  by  the  constituted  authorities  of  the  city,  but  was  the  act 
of  the  corporation  or  its  members,  and  that  the  inhibition  in  question 
would  not  in  such  case  apply. 

Whatever  force,  if  any,  there  may  be  in  this  proposition,  it  is  noi 
now  before  us  for  consideration,  for  in  point  of  fact  there  never  wa-; 
any  ratification  by  the  qualified  votei^s  of  Baton  Rouge  of  the  bonds  ai^ 
they  were  issued,  that  is  without  provision  made  for  their  payment. 

The  corporate  authorities,  before  passing  the  ordinance  directing  th<- 
issuing  of  the  bonds,  submitted  to  the  voters  the  question,  '*  Whethei 
^r  not,  under  the  act,  the  bonds  of  the  city  shall  be  issued  to  said  com- 
pan>\,"  etc.  And  after  that  question  had  been  decided  affirmatively  bv 
an  electiJon,  they  proceeded  to  pass  the  ordinance  under  which  the 
bonds  wer»  issued,  but  wMch  ordinance  was  never  submitted  to  tht^ 
people  for  approval.     The  people  or  voters,  therefore,  even  could  thej 
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h»ve  done  so^  never  waived  the  reqnireineiit  of  law  impoamg  on  their 
afi^c'Utia^  the  duty  of  providing  Id  the  ordinance  creating  the  debt  the 
iiieaD$  of  its  payment. 

Von  ci^jt^Utt  thitt  if  the  ontinance  aft  paft^ed,  defective  in  this  respect, 
hiiil  l>eetj  aubuiitted  to  the  vot^^rw,  it  wfinld  have  been  approved  by 
thf^m.  Tlie  power,  therefore,  to  contract  the  debt  passed,  under  the 
?nal»liDg  Act  of  1858.  to  the  constituted  anthoritiea  of  Baton  Eoo^e, 
tfiibjtct  to  the  requirement  of  the  Act  of  1833,  referred  to. 

For  the^e  reasons,  we  conclude  that  the  bonds  were  issued  without 
observing  this  e.««^^ntia1  condition  to  their  validity  and  are,  therefore, 
void. 

If  void  OD  account  of  this  radical  defect,  it  h  useless  to  discues  the 
proposition,  or  cite  authorities  to  snstaiu  it,  that  the  hoods  could  ar- 
qitire  ni»  validity  by  reaeoD  of  their  subsequent  aHftignment  to  a  third 
perwon  for  value. 

The  judgment  of  the  lower  court  is,  therefore,  aftlnned,  with  costs. 


ilN  Application  von  Rehkauikg. 

Xberc  is  no  litc«afliftt«Dcy  between  tYts  rloctrluo  of  the  nHj^ital  oplniou  in  thli  caae  and  chat 
at  tJtiitefl  Strtteh  vg.  New  Orlrnna,  9  Otto.  3^.  TLe^  riiAHdiiA  in  the  latttiE  cusefoT  bolrtln^ 
that  lUv  ftLt  of  X\i6  Lfi^Hlature  ther^  Invuh'nd  wan  iuiU  i>t»odiP'iit  <]f  th«  proYision  of  the 
An  or  tdoS,  ivc|iiirliiif  rAMeh  nod  utwda.  in  nrpiitiiij^  <iebtii.  tn  proviile  id  the  same  ordl- 
DAQCfr  thc<  niejinH  nf  piiyiueni,  were  Hpeclai  aud  Ati  nnt  a-ppiy  tf>  thft  pnjLbling  wjt  han 

Fenxer,  iL  We  have  c:irefully  c^xau lined  this  ai>pli cation,  without 
tin  ding  occusifm  to  change  any  of  the  views  expressed  in  our  onginal 
opinion.  The  only  [joint  reqninng  comment  is  the  suggested  inconsis- 
tency between  our  opinion  as  t  ►  the  operation  and  effect  of  the  Act  of 
1853  and  that  expressctl  Viy  the  Supreioc  Court  of  the  Unired  iStates  in 
the  ease  of  United  ?i fates  v^.  New  Orleans,  i^  Otto,  W6.  If  this  incon- 
sistency were  real,  h  would  ^ifive  us  serious  pause,  because  of  our  desire 
U*  preserve  nil  possible  harmony  with  the  jurisprudence  of  that  high 
trihtinal.  But  there  id  no  *4ucli  inconsistency.  We  freely  concede  that 
the  Stat  lite  referred  to  was  not  a  limitation  tipon  the  power  of  the  Leg- 
iaiatnre  to  authorLBe  the  nmnieipal  authorities  to  create  debts  without 
pro  %i  si  on  in  the  ordinance  of  the  means  of  payment.  The  question  is, 
whether  the  enabling  act  hero  presented  did  confer  such  authority. 

In  the  c&m  above  mentioned,  the  Supreme  Court  of  the  United  Statea 
found  tliat  th*^  HUjfiljMtifr  act  there  inx^olved  conferred  tlie  tmthority,  for 
the  reason  assigned  by  the  Court  "  that  the  Act  of  1854  prescribed  the 
details  of  the  ordinance  which  should  be  passed  by  the  city  in  the  exe- 
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cution  of  the  authority  conferred,  and  that  th**  ordinance  pasi^d  con- 
formed to  them." 

A  reference  to  the  Act  of  1854  will  show  tliat  it  pinvi<h*d  in  temaa 
that  "the  ordinance  authorizing  such  subHiiptioD  shrtll  coutain  tho  fol^ 
lowing  provisions,  to  wit:" — going  into  a  ininuU'  di*tail  of  the*  required, 
provisions,  including  some  as  to  the  means  foi    puyiiij^  the  interest    c^f 
the  debt  contracted.     The  Court  had  po^vcrful  nuL&on  for  holding  that 
an  ordinance  conforming  to  all  the  requirt^nieiits  *>f  th**  act  -sva*  a  valid 
exercise  of  the  authority  conferred,  which  was  special  and  independent 
of  the  general  statute  of  1853.     But  the  tDabliug  act  involved  in  the 
instant  case  presents  no  such  features  and  iMn  within  the  doctrine  an- 
nounced by  us  in  the  case  of  Oubre  vs.  Donuldaonville,  23  A.  3H6,  to  which 
we  referred  in  our  original  opinion  and  to  wbieh  we  adhere. 

Rehearing  refused. 


No.  9007. 


36  432|  City  of  New  Orleans  vs.  The  New  Ohlkan^^  Water- woekb 

•  ,  Company. 

The  ezempti<m  from  taxation  of  defendant's  property  by  tt*  chftrt4?r,  pwanad  is  IBTT.  1i  wo- 

constitutional,  and  the  city's  demand  for  taxes  is  MUi^tiiined. 
To  the  extent  that  the  exemption  was  the  consideration  i>f  disfendAnt'H  oblij^atioD  to  napplj 

free  water  to  the  city,  defendant  is  entitled  to  reliiT- 
The  exemption  was  not  the  sole,  bat  only  pait  of  the  tatmldc  ration  of  the  obligation  to  iiip 

ply  free  water. 
This  partial  failure  of  consideration  entitles  defendant  to  n-llpf  to  Lh^  pve<?l*ie  extent  thcrwf 

which  is  accomplished  by  condemning  thi>  city  to  pay  ft>v  it»  wiLt-ta-  to  thu  vaJu^  of  tha 

taxes  recovered. 

APPEAL  from  the  Civil  District  Court  for  tlw  Parish  of  Orleans. 
Monroe,  J. 

Ohas,  F,  Buck,  City  Attorney,  and  Wynne  E<>ger8  for  Plaintiff  and 
Appellant. 

Albert  Voorhies,  Thos,  J,  Semmes,  Hennj  B.  Kelly ^  Blaji^  d  Butler, 
and  Breatuc  dt  Hall,  contra. 


f  

I'l  The  opinion  of  the  Court  was  delivered  hy 


Fenner,  J.  The  Act  of  the  General  AsaernbJy,  No.  33  of  1&77,  is  the 
charter  of  the  defendant  company,  and  is  entitled  *'An  Act  ip  ettahle  fhe 
dtyof  New  Orleans  to  promote  th^ public  health  and  ta  ajffbrd  greater  i^eru- 
rity  a4jain8t  fire,  by  the  establishment  of  a  ^corporation  to  be  trailed  tbe 
New  Orleans  Water- works  Company/'  etc. 
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The  act  provides  for  the  transfer  from  the  city  of  New  Orleans  to  the 
company  of  '*the  water- works  and  all  the  property  appurtenant  there- 
to," then  belonging  to  said  cily. 

It  confers  upon  the  defendant*  sundry  valuable  privileges,  amongst 
others,  **that  it  shall  have  for  fifty  years  the  exclusive  privilege  of  sup- 
plying the  city  of  Ne\>'  Orleans  tind  its  inhabitants  with  water  from  the 
Mississippi  river,  or  any  other  stream  or  river,  by  means  of  pipes  and 
conduits,"  etc.,  and  to  charge  therefor. 

The  eleventh  section  of  the  act,  which  is  directly  responsive  to  the 
purposes  declared  in  the  title,  provides : 

"That  the  city  of  New  Orleans  shall  be  allowed  to  use  water  from  the 
pipes  and  plugs  of  said  company  now  laid,  or  hereafter  to  be  laid,  free 
of  any  charge,  for  the  extinguishment  of  fires,  cleansing  of  the  streets, 
and  for  the  use  of  all  public  buildings,  public  markets  and  charitable 
institutions,  and  that  the  said  company  shall  place,  free  of  any  charge 
whatever,  two  hydrants  of  the  most  approved  construction  in  front  of 
each  square,  where  a  main  pipe  shall  be  laid  at  a  suitable  distance  from 
each  other,  from  which  a  sufficient  quantity  of  water  may  be  conveni- 
ently drawn  for  the  extinguishment  of  fires,  for  watering  the  streets 
and  cleansing  the  gutters,  and  for  any  other  ]>ublic  purpose ;  that  on 
the  squares  whicli  do  not  front  on  the  river,  the  hydrants  shall  be  placed 
on  opposite  sides  of  the  streets,  at  an  equal  distance  from  each  other 
and  the  corners.  It  shall  be  the  duty  of  the  said  company,  whenever 
main  pipes  shall  be  laid,  to  supply  water  for  all  the  purposes  herein 
mentioned  at  all  times  during  the  continuance  of  this  charter;  and  iv 
consideration  thereof  the  franchises  and  property  of  said  New  Orleans 
Water-works  Company,  used  in  accbrdunce  with  this  a^t,  shall  he  exempt 
from  taxatio7i — State,  municipal  and  parochiaV 

By  an  amendment  of  the  act,  the  exemption  from  State  taxation  was 
lepealed. 

The  city  of  New  Orleans  brought  the  present  suit  to  recover  $11,- 
184  87,  amount  of  taxes  levied  on  the  defendant's  property  for  the  year 

im. 

Defendant,  in  ita  answer,  pleads,  in  bar  of  plaintiff's  action,  the  ex- 
NDption  granted  by  the  foregoing  act  j  and  then,  reconvening,  demands 
Butt  in  case  the  plea  of  exemption  should  be  overruled,  the  city  should 
be  ooademiied  to  pay  the  valte  of  the  watet  used  during  the  year  fbr 
vbich  the  tax  was  levied. 

Judgment  was  rendered  in  ifavor  of  the  city  for  the  tax  claimed  and 
la  Cav-^  of  re*;onvenor  against  the  city  for  the  value  of  the  water,  viz : 

t8 
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the  sum  of  forty  thousand  two  hundred  and  eighty-one  dollars  and 
eighty-8even  cents. 

The  coiTectnestt  of  the  judgment  for  the  tax  does  not  admit  of  ques- 
tion. 

The  courts  organized  under  the  Constitution  of  1868  repeatedly  de- 
cided that  neither  ujunicipal  authorities  nor  the  State  Legislature  could 
validly  exempt  property  from  taxation,  either  by  commutation  of  «uch 
taxes,  or  in  any  other  manner,  unless  the  property  was  *'  actually  used 
for  chui-ch,  school  or  charitable  juirposee."  See,  specially :  City  vs.  La- 
fayette Insurance  Co.,  28  A.  756;  Louisiana  Cotton  Manufacturing  Co. 
vs.  City,  31  A.  440;  City  vs.  Louisiana  Savings  Bank,  Td.  827;  also:  27 
A.  376,  646,  648;  28  A.  498,  512;  31  A.  292,  637,  519. 

This  jurisprudence  has  been  followed  by  this  Coui-t,  atC  at  pi-esent  or- 
ganii^ed.  State  vs.  Louisiana  Savings  Bank,  32  A.  1137:  City  vs.  \e^ 
Orleans  Sugar-shed  Co.,  35  A.  549. 

To  the  extent  that  tlds  subjection  to  taxation  desti-oys  or  impairi^  tht 
consideration  upon  which  rests  the  contract  of  defendant  to  supply  fre* 
water  to  the  city,  defendant  is  undoubtedly  entitled  to  relief;  but  u* 
•  that  extent  only. 

The  position  of  defendant,  impliedly  though  not  expressly  apini^ed 
by  the  judge  a  qvo,  is  tliat  the  exemption  from  ta.xation  was  the  mlr 
consideration  of  the  defendant's  obligation  to  furnish  the  city  with  fw 
water,  and  that  when  the  city  elect-ed  to  claim  its  taxes  it  released  th*- 
defendant  from  its  entire  obligation  to  furnish  water  free  and  becamt 
bound  to  pay  for  all  the  water  used,  even  though  exceeding,  as  it  doe*, 
three-fold  the  taxes. 

Such  is  not  our  view. 

While  the  free  water  supply  is  declared  by  the  act  to  be  the  cou.^id- 
eration,  and  doubtless  the  sole  consideration,  of  the  exemption  ftiim 
taxes,  the  act  does  not  declare,  nor  do  we  think  it  means,  that  Uie  ex- 
emption is  the  sole  consideration  of  the  obligation  to  supply  the  water 
to  the  city.  On  the  contrary,  we  consider  that  the  latter  is  a  principal 
and  fundamental  jHovision  of  the  contract,  the  consideration  of  wMi^h 
is  found  not  only  in  the  exemption  but  in  all  the  valuable  privilepe* 
conferred  by  the  act. 

This  is  so  clear  to  our  minds  fi-om  the  reading  of  the  entire  act,  and 
from  the  nature  and  purposes  of  the  stipulation,  a«  indicated  by  the 
title,  that  we  deem  it  unnecessary  to  elAborate  our  reasonB.  The  result 
is,  that  defendant  has  suffered,  not  a  total,  but  only  a  partial  failure  of 
the  consideration  of  its  contract  and  is  entitled  to  relief  only  jwo  Mr»J^> 
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The  principle  governing  tlie  relief  is  well  expressed  by  Mr.  Parsons : 
**  Where  the  consideration  fails  only  in  part,  principles  analogous  to 
those  which  govern  an  inquiry  into  the  adequacy  of  a  consideration 
would  be  applied  to  it.  If  there  were  a  substantial  consideration  left, 
although  much  diminished,  it  would  still  suffice  to  sustain  the  contract. 
•  •  •  If  the  couhideration  and  the  agreement  founded  upon  it,  both 
consisted  of  several  part«  and  a  part  of  the  consideration  failed,  and  the 
appropriate  part  of  the  agreement  could  be  apportioned  to  it,  then  they 
might  be  treated  as  several  contracts,  and  a  recovery  of  money  paid  be 
had  accordingly."  1  Parsons  Contracts,  4G2;  Franklin  vs.  Miller,  4  A. 
&  E.  605;  Roberts  vs.  Ilavelock,  3  B.  &  Ad.  404. 

There  conld  not  be  a  clearer  case  for  the  application  of  these  princi- 
ples than  this. 

Defendant's  obligation  to  furnish  water  to  the  city  is  unrestricted  as 
to  amount,  and  it  appears  that  the  city  has  actually  used  and  the  de- 
fendant has  furnished,  water  to  the  value  of  more  than  forty  thousand 
dollars.  The  extent  to  which  the  consideration  has  failed  is  exactly 
the  amount  of  the  city's  claim  for  taxes.  If  the  city  shall  be  con- 
demned to  pay  defendant  for  that  amount  of  water,  exact  justice  will 
be  done  and  defendant  can  claim  no  more. 

But  for  the  nature  of  the  city's  claim  being  for  taxes,  compensation 
wonld  preserve  the  exact  status  quo. 

We  regret  that  the  city's  financial  condition  prevents  the  judgment 
against  her  from  being  the  immediate  equivalent,  but  the  law  regards 
interest  as  the  only  compensation  for  the  delay  which  defendant  may 
wffer  in  the  collection  of  its  judgn)ent. 

We  obsei-ve  that  in  the  sugar-shed  case  we  allowed  the  defendant 
a  judgment  in  reconvention  for  an  amount  slightly  exceeding  the  city's 
claim  for  taxes.  It  may  be  that,  in  that  case,  the  exemption  was  the 
sole  consideration  of  the  bonus;  but  in  any  event,  the  difference  be- 
tireen  the  two  claims  ivas  so  slight  that  the  view  now  presented  did 
not  attract  onr  attention.  City  vs.  New  Orleans  Sugar-shed  Co.,  35 
A.  549. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
apj  Miled  from  be  amended  by  reducing  the  principal  of  the  amount 
alk  ^ed  defendant  on  its  reconventional  demand  irom  $40,281  87  to 
III  484  87;  and  tha:t,  as  thus  amended,  the  same  be  now  affirmed,  de- 
fen(  ant  to  pay  cost  of  this  appeal. 
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On  Application  for  Rehearing. 

Manning,  J.  We  permitted  oral  argurat^nt  on  this  HpplieHriun  chiefly 
because  our  decision  was  based  upon  a  coimtnu-tioii  of  the  t'oiinmiivV 
charter  that  had  not  beeu  presented  at  the  bar.  The  Hr^iiiiH-iit  against 
it  resolves  itself  into  a  single  proposition,  i,  e,  that  the  !  Jth  *4eetion  of 
the  Act  distinctly  and  in  terms  declares  the  wjitev  KHj^plv  to  be  the  cou- 
sideration  of  the  exemption  from  taxation,  m  liivh  deebira-tion  thei'ourt 
can  neither  enlarge,  restrict,  nor  otherwise  altjer,  and  the  inevitable 
consequence  is  that  the  exemption  having  heeonie  ino]>eriitive,  there 
can  no  longer  be  a  free  water  supply  of  an>  ^uaiitity  vvbatever. 

Regarded  from  this  standpoint  it  is  nianifest  then  that  these  twti 
things — the  exemption  and  the  water  supjdy  were  eonmdered  exaet 
equivalents,  and  it  was  the  intention  of  thi*  piiities  iind  tlie  legislature 
that  they  should  so  be  held.  It  might  be  tliat  in  the  linetUiitionS*  of 
values  the  t^xes  should  not  alw^ays  be  the  p^juiie,  or  that  in  the  neeils  of 
the  city  or  its  profusion  in  using  wat43r  th<^  supply  would  vary,  so  that 
a  year  might  come  when  the  taxes  will  pie  ponderate  over  the  coat  of 
the  water  supply  as  greatly  a«  the  latter  doe?*  no^v  over  the  foiTiier. 
Contingencies  of  thie  kind  w^ere  foreseen,  but  tlie  principle  was  Ktiiniped 
in  the  Act  that  however  unequal  arithmeti rally  them^  two  fiunij*  might 
be,  they  should  be  equal  in  the  contemplntiivn  of  the  statute  and  that 
the  one  should  be  the  exact  equivalent  of  (hi'  ot'lici. 

This  is  sufficient  answer  to  the  contention  that  the  exeniption  it?  the 
Hole  consideration  for  the  water  supply,  but  a  review  of  the  statute  in 
all  its  parts  and  of  our  construction  of  it  impret^i^s  uj*  with  a  settled 
conviction  that  the  exemption  was  not  thv  8ole  con  si  ile  ration  hut  the 
privileges  conferred  as  well. 

The  legislature  was  creating  a  company  with  large  powers  and  valu- 
able privileges,  and  extending  the  exercise  of  theni  through  half  a  cen- 
tury. The  city  was  transferring  to  this  com]>any  all  of  her  intere«tii. 
pecuniary,  sanitary,  protective,  etc.  For  sn^^K  grants,  and  for  exemp- 
tion from  the  burden  of  t>axation,  a  free  supply  of  water  for  all  the  city^s 
puri>o8es  might  be  considered  a  reasonable  equivalent,  but  uoUnjigieiiai 
and  when  a  part  of  the  one  equivalent  is  \ritlKlrawn,  equity  requires 
that  only  a  pro  rata  part  of  the  other  shoul*!  uo  longer  be  tree,  T!ii*i 
adjusts  the  debt  each  owes  the  other  as  nearly  as  we  can  adjust  it.  It 
would  be  perfect  ^.qui4;y  that  the  oae  -should  compeusate  the  other,  hiit 
the  law  interposes  and  declares  a  tax  not  rompensahle. 

The  rehearing  is  refused. 
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D1S8ENTING  Opinion. 

PocH^,  J.  A  second  examination  of  this  case  and  a  careful  stndy 
of  the  position  taken  by  counsel  representing  the  defendant  company, 
have  led  me  to  the  conclusion  that  we  had  erred  in  a  portion  of  our 
liret  opinion  and  in  the  4p<*i'e^  rendered.  Hence,  T  think  that  a  rehear- 
ing sliould  have  been  granted.  There  island  there  can  be,  but  one 
opinion  as  to  the  nullity  of  the  exemption  of  taxation  and  that,  there- 
fore, the  tax  claimed  by  the  city  must  be  enforced. 

But  the  very  reasoning  which  leads  to  that  conclusion  should,  in  my 
opinion,  carry  with  it  a>  declaration  of  the  complete  nullity  of  the  con- 
tract, of  which  the  tax  exemption  was  one  of  the  considerations, 
unless  it  can  be  made  to  appear  that  the  act  provides  for  or  contem- 
plates other  and  distinct  considerations  for  the  stipulated  free  supply 
of  water  to  the  city  by  the  defendant  company. 

In  my  opinion,  the  reverse  of  that  proposition  clearly  appears  from 
a  proper  construction  of  the  true  meaning  of  section  11  of  the  Act  (No. 
33  of  1877)  which  is  the  only  section  or  part  of  the  act  in  which  refer- 
ence is  made  to  the  free  supply  of  water  to  the  city. 

In  that  section,  after  providing  that  the  city  of  New  Orleans  shall  be 
allowed  to  use  water,  *  *  free  of  charge,  for  the  extinguishment  of 
fires,  cleansing  of  the  streets  and  for  the  use  of  all  public  buildings, 
public  markets  and  charitable  institutions,  the  law  maker  used  the  fol- 
lowing explicit  and  unambiguous  language:  *''It  shall  be  the  duty  of 
the  said  company,  wheresoever  main  pipes  shall  be  laid,  to  supply 
water,  for  all  the  purposes  herein  mentioned,  at  all  times  during  the 
continuance  of  this  charter ;  and  in  consideration  thereof  the  ft*anchises 
and  property  of  said  New  Orleans  Waterworks  Company,  used  in  accord- 
ance with  this  act,  shall  be  exempt  from  taxation,"  etc. 

It  cannot  be  suc<5essfully  denied  that  the  "purposes  herein  men- 
tioned "  in  the  last  part  of  the  section  refer  to  the  free  supply  of  water 
for  the  extinguishment  of  fires,  cleansing  of  the  streets,  and  for  the 
use  of  all  public  buildings,  public  markets  and  charitable  institutions. 

There  is  no  other  language  or  provision  in  the  act  to  which  this 
reference  could  possibly  apply.  The  language  used  fills  out  the  con- 
tinuation of  a  leading  idea  and  the  conclusion  of  a  stipulation  which  is 
the  main  feature  of  the  section.  It  could,  therefore,  refer  to  no  other 
pnrposes  already  mentioned  in  the  act  or  to  be  mentioned  further  on. 
That  being  the  case,  there  is  less  doubt  as  to  the  subject  matter  to 
which  the  subsequent  words  "and  in  consideration  thereof"  refer  to. 
It  is  more  than  plain,  that  they  refer  to  the  corresponding  obligation 
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uf  the  company  to  Biipply  water  free  of  charge  for  the  ptirpoftes  **  hereiti 
mcintioned."  Hence,  the  section  must  have  bt^en  iiit+;nclecl  to^  anil  it 
doea  beyond  a  doubt,  create  a  coraplett*  aud  ludcpeitdt-ut  contraer  1>b- 
fsveen  the  eity  and  the  company.  The  contract,  iks  tUui  shaped  Hiid 
I'lieated,  hat^  iif^ff^rence  to  no  other  portion  of  the  act,  whif^li  i.s  complete 
art  iiu  act  without  the  contract  contained  iti  the  section— a§  complete  jti* 
the  contract  itself  stands  without  any  reference  to  any  or  U^  all  of  the 
othei  provision B  of  the  act. 

Hence  follows,  in  my  opinion,  the  irresistible  conclusion,  that  the 
foiidderation  furnished  by  oneof  thecontra^^ting  parties  liaviug  utterly 
fsiilfd,  the  en  tin?  contract  must  tall. 

I  have  cai'efiilly,  but  in  vain,  sought  for  any  other  c^>n  si  deration  in 
riu)  act  which  the  city  is  made  to  contribute  in  compeusiition  of  the 
free  \rater  supply  stipulated  in  its  favor  by  the  proviftiouw  of  the 
^'Icventh  section  of  the  act. 

There  i»  uo  force  in  the  suggestion  that  e^uch  a  consideration  is  fount! 
ju  tlie  valuable  prerogatives  and  excluwive  privile<,^cs  conteiTed  to  the 
cnnii^any.  No  language  in  the  act  justitief*  such  a  conchnsion.  On  the 
contrary » lao^iage  may  be  found  whidi  exclutl^H  fvcu  the  implication 
tlial  tbs  act  contemplated  a  free  8up]jly  of  wiiU^r  to  the  city  for  any 
tithe  r  consideration  than  that  stipulated  in  fWH-tion  11.  ThuH  we  find 
tikat  section  5  provides:  "That  the  said  waterworks  company  shall 
own  and  possesH  the  privileges  acquinnl  by  the  city  of  New  Orleans 
from  the  Commereial  bank :  that  it  shall  have  for  fifty  years  *  «  • 
the  exclusive  privilege  of  supplying  the  city  of  New  Orleans  and  itw 
inUabitautfl  ^vith  water,"  etc. 

By  this  plain  and  unambiguous  language  tb*^  city  ift  placed  on 
exactly  the  same  footing  as  "its  inhabitants/'  and  is  to  be  resjulated 
by  the  same  laws  of  supply  and  demand.  In  the  case  of  Waten^'orks 
vs.  Sugar  Refinery,  we  recently  expounded  the  meaning  of  the  privilege 
conferred  by  that  sedition  and  we  restricted  the  scope  of  its  meaning  to 
'*  Belli Dg  water." 

Besides,  the  obligation  which  rests  on  all  large  cities  to  supply  their 
inhabitants  with  water,  coupled  with  the  fact  that  the  city  was  anxious 
Ui  be  ridden  of  t!ie  burden  which  she  had  iuhei-ited  from  the  Commer- 
cial bunk,  were  serious  and  sufficient  considerations  for  the  charter  to 
a  corporation  which  furnished  its  own  nicanii  for  such  a  vast,  useful 
and  inilisiR'usiible  enterprise  and  paid  the  city  the  full  value  of  thu 
franc  hi  Res  transferred  to  it. 

The  grant  of  exclusive  privileges  was  guarded  and  checked  by  the 
reserved  power  of  controlling  the  company's  charges  and  in  limiting 
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the  rate  of  itii  annual  i^ev^^nies,  a8  shown  by  the  provisions  of  ^«ectioIl 
15  af  tht  act. 

It  i*  thereii3  jirovided  that  the  net  profits  of  the  company  shall  not 
fictjed  ten  |*er  cent  pt^r  annum,  and  that  in  order  to  regulate  this  mat- 
ter the  city  fomiciK  throu|j:h  a  committee,  shall  have  access  to  the  books 
uf  tbe  company;  and  that  in  case  of  a  revenue  in  excess  of  the  limita- 
tion, the  city  eonueil  rthull  have  the  power  to  reduce  the  rate  of  charges 
fur  water  finpfily^  Mt  u^  U^  accomplish  the  end  proposed;  and  it  is  also 
provided  that  the  tompjiuy  shall  not  exact  chai-ges  exceeding  those  now 
paid  by  the  city,  rewfr^inj^  to  the  latter  the  power  of  enforcing  compli- 
ance by  the  writ  of  mandamus.  The  whole  tenor  of  the  act  distinctly 
conveys  the  conclusion  that,  with  the  exception  of  the  provisions  con- 
tained in  section  II,  the  city  has  no  greater  privileges  in  the  matter^of 
water  supply  than  all  other  consumers  of  water  within  her  limits ;  and 
ihdit  quoad  this  company  she  occupies  precisely  the  same  position  which 
she  has  always  held  towards  the  gas  company  or  any  other  corporation 
created  for  the  purpose  and  vested  with  the  power  of  furnishing  any 
commodity  to  "  the  city  and  its  inhabitants." 

For  those  reasons,  I  respectfully  dissent  from  the  conclusions  of  my 
associates  of  the  ms^iority. 

Todd,  J.,  concurs  in  this  opinion. 
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Consolidated. 

Aa  asreement  by  which  oDe  transfera  to  another  certaiD  movable  property  with  the  proviso 
and  condition  that  this  latter  is  to  sell  it,  pay  himself  what  the  transferror  owes  him, 
and  distribnte  the  reeidne  to  certain  named  persons,  is  not  a  sale,  and  the  transferree 
does  not  thereby  become  the  owner  of  the  property.    He  is  at  most  a  bailee  or  trustee. 

A  sdznre  onder  yi.  /a.  of  this  property  by  a  judgment  creditor  of  the  transferror  is  lawful, 
and  an  injunction  by  the  transferree  restraining  the  sale  of  it,  will  be  dissolved  with 
damages. 

A   PPEALfrom  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
jx.    Goods,  J. 

Jos,  p.  Homor,  F,  W,  Baker  and  J.  B.  Winder  for  the  Appellee. 
i  ^SuUivan  df  Blake  for  the  Appellants. 

1  'le  opinion  of  the  Court  was  delivered  by 

I  AJ^NiNGy  J.    Bourg  issued  execution  upon  his  judgment  against 
Lo  Bz  and  Martinez,  and  seized  the  undivided  half  of  certain  sugar 
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and  molasses.  Hobert  intervened,  claiming  the  ?ingar  ;tiid  inolfiH'ie?*  ^^^ 
owner,  and  obtained  its  release  on  bond,  but  did  uot  injoiu  the  sale  oj- 
st-(^k  to  stay  it.  The  sheriff  was  pro9eeding  with  hia  exe<*nti«ii,  when 
an  injunction  was  then  sued  out,  and  is  the  second  >4uit. 

Hobert's  intervention  asserts  that  he  is  the  lawful  i>wner  and  j>o.h- 
si'Sftor  of  the  property  by  virtue  of  an.act  of  transfer  and  i*ale,  the  uon- 
si<leration  of  which  was  Lopez'  indebtedness  to  him  for  iidvance**  Xap 
make  and  take  off  his  crop,  and  to  pay  his  hands  for  labor.  He  dis- 
claims in  terms  relying  upon  his  superior  privilege,  and  avers  that  ^^hi^ 
right  is  based  on  that  of  ownership  under  and  by  virtue  of  tlie  act  of 
sale  and  transfer,"  and  the  Act  was  introduced  in  evidence. 

This  Act  recites  that  Lopez  is  indebted  to  Kobert  iu  the  »ura  of 
.i<f>l9.84  for  advances,  **and  in  order  to  effect  a  ?iPttli^itterit  with  him, 
Lopez  transfers  and  delivers  to  him"  the  sugar  and  molasses^  **  pnxvided 
Hobert  ships  the  crop  and  out  of  the  proceeds,  after  paying  hiius(*lf, 
shall  pay  the  hands,  and  shall  pay  what  remains  to  Miirtiuez  for  ser- 
vices as  overseer."  Hobert  appears  and  accepts  tliin  **  agreement,"  &a 
it  is  therein  called,  acknowledges  possession  of  the  pri>duce,  and  blndi^ 
himself  to  appropriate  the  proceeds  as  above  set  forth. 

This  is  not  a  sale.  It  has  no  element  of  that  contract.  It  did  not 
divest  ownership,  and  therefore  did  not  transfer  it  Neither  is  it  a 
giving  in  payment.  Full  dominion  over  the  projierty,  with  power  tn 
do  with  it  as  he  listed,  is  not  conferred  by  the  iustrumeut.  [  t  cannot 
rightly  be  called  a  pledge,  but  if  it  were,  that  would  not  protect  the  ■ 
property  from  the  pursuit  of  other  creditors.  Auge  vs.  Variol,  31  A. 
H(36;  Pickens  vs.  Webster,  Ibidf  870;  Hornor  vs.  Uentii^,  34  A.  38JI. 
Like  the  contract  in  Herold  vs.  Stockwell,  32  A,  951,  it  has  no  name, 
and  is  at  most  a  bailment  whereby  Hobert  bound  himself  to  distribute 
the  proceeds  of  the  sale  to  named  persons  in  stiituf^nce,  and  tlms  held 
as  trustee  for  them.  Martinez  is  the  last  beneficiary.  He  is  to  bo  paid 
the  residue  after  Hobert  and  th*^  hands  are  paitl^  and  he  is  one  of  the 
solidary  debtors  of  Bourg.  The  writ  of  fi,  fa,  isisued  against  Lopez  the 
owner  and  him.  The  seizure  was  not  wrongful,  and  the  injunction  wa» 
properly  dissolved. 

It  must  be  observed  Hobert  makes  no  claim  of  privilege,  lien,  pledge, 
or  other  right  for  the  security  of  the  debt  Lope  7,  owes  him.  He  is  no 
longer  a  creditor  of  Lopez,  but  absolute  owner  of  specified  fjroperty  by 
a  recorded  title.  He  will  have  nothing  less  or  else,  and  it  is  because 
he  is  owner  that  the  seizure  of  his  property  to  pay  another*s  debt  is 
tortious  and  should  be  stayed. 
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His  title  fails  him.  He  is  not  made  owner  thereby.  The  judge 
avnirded  fiftj'  dollars  damages  as  attorney's  fee  and  twenty -four  dol- 
lars as  general  damages  in  dissolving  the  injunction,  and  reserved  to 
Hobert  the  assertion  of  any  privilege  he  may  have  upon  the  property. 

The  counsel  of  Bourg  complain  of  this  reservation,  but  we  think  it 
wa8  properly  made. 

Judgment  affirmed. 

Rehearing  refused. 


No.  8909. 
Mississippi,  Terrb-aux-Bgsups    and    Lakis    Borgne  Railroad        i  se^ilii 
Company  vs.  L.  H.  Wooten. 


The  ri^ht  to  build  branch  roadn  and  to  expropriate  for  the  pbrpos^^onferred  by  a  charter  to      Li09 
a  railroad  company,  is  embraced  within  the  .title  of  its  charter,  which  reads:  "An  Act 
to  incorporate  the  Mississippi,  Terre-aax-Bfleafs  and  Lake  Borgne  Railroad  Company, 
and  to  define  its  powers  and  anthority." 

The  expropriated  owner,  through  whose  land  the  road  is  boilt,  has  a  right  of  passive  across 
it  to  go  fh>m  one  part  to  another. 

Wbare  sach  owner  has  failed  to  adduce  sufficient  evidence  in  support  of  his  claim  for  dam- 
ages, his  right  to  assert  and  prove  such  should  be  reserved . 

\PPEAL  from  the  Twenty-fourth   District  Court,  Parish  of  St. 
Bernard.     Livaudais^  J. 


E,  D.  White,  E,  7).  Saunders  and  J,  Lombard  for  Plaintiff  and  Ap- 
pellant. 

John  Bay  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermcdez,  C.  J.  This  is  a  proceeding  to  expropriate  the  defendant 
of  a  strip  of  land  which  the  plaintiff  claims  to  need  to  build  a  branch 
road. 

The  defenses  are:  that  the  expropriation  is  not  authorized  by  plain- 
tiff's charter,  the  title  of  which  is  not  expressive  of  the  right  claimed ; 
that  even  then,  the  amount  tendered  as  the  value  of  the  land  and  com- 
pensation for  damages  is  by  far  inadequate,  as  the  land  and  damages 
are  fully  worth  $8500,  for  which  judgment  is  asked. 

Tl  e  case  was  tried  by  a  jury,  who  allowed  $100  and  no  dainages. 

Fr  m  the  judgment  on  the  verdict  the  plaintiff  appeals. 
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I. 

The  title  of  the  act  of  iDcorporation  of  the  compauy  read^t ;  "An  Ati 
to  incorporate  the  Mississippi,  Terre-anjc-Hoeiifrt  and  Lake  Borgne  Rail- 
road Company,  and  to  define  its  powers*  and  iiutlioritj/^  V,  Act  ^,  L 
S.  1877,  p.  24.  I 

By  tbe  third  section  of  this  act,  the  line  of  roitd  dctH^ribed  is  to  ooni- 
mence  at  **a  point  about  fifteen  miles  below  the  city  of  New  Orleiui*, 
in  the  parish  of  St.  Bernard,  and  kno^ia  as  the  Terre-anx-  Bteufii  land- 
ing; following  the  Terre-aux-BoBufs  road  to  a  point  where  tbe  late- 
Mexican  Gridf  Railroad  branches  olf  iroui  the  ^id  Terro-aiu:- Ba^ofi 
road  and  thence  to  the  lake,  the  teriiiiuiia  of  the  present  roAl;  with,  i 
such  other  branches  as  the  company  Timy  deeiu  proper  anii  expt^lit^nt 
to  create  and  facilitate  business." 

The  line  of  road  whicb  the  plaintiff  ftuea  to  ©xpropriat-e  coimntfnc«i 
in  New  Orleans  an<!brnns  so  as  to  intersect  the  main  road  as  laid  doini 
in  the  charter. 

It  is  unnecessary  to  determine  whether  the  right  to  baiM  a  nmui 
road,  and  to  expropriate  for  that  piiq*ofie  implies  that  of  buildiui 
branch  roads,  and  ta  expropriate  to  that  end,  as  the  charter  in  the  prw- 
ent  case  is  explicit  on  that  subject. 

The  question  presented  for*  solution^  iff  simply  whether  that  poorer 
to  build  branch  roads  and  to  expropriate  to  that  end  is  expres^sed  b 
the  title  of  the  act  of  incorporation. 

The  title  of  the  act  explicitly  announces  the  creation  of  the  corpora- 
tion and  the  definition  of  its  powers  and  authority.. 

It  is  unnecessary  to  say  whether  this  title  includes  one  or  mi^re  ob- 
jects, as  the  act  was  passed  under  the  constitution  of  1868,  which  au- 
thorized the  adoption  of  acts  having  several  objects. 

It  is  settled  by  abundant  authorities,  resting  on  sound  rea^^oii  and 
principles,  that  the  title  of  an  act  is  not  required  to  enumerate  all  the 
particulars,  incidents  and  details  by  which  its  object  is  to  be  carrieii 
out.  The  Constitution  requires  only  that  the  title  should  announce  \t» 
general  object.  The  provisions  in  the  body  of  the  act,  sneh  as  air^ 
ancillary  to  accomplish  the  purpose  of  the  act  and  come  within  \W 
purview,  which  are  incidental  or  germain  thereto,  are  considered  a* 
covered  by  the  title,  where  its  language  is  broad  enough  to  inelnde 
the  same. 

In  the  present  instance,  the  corporation  is  given  the  right  to  build 
branch  roads  and  to  expropriate  for  the  purpose  of  constructing  them.. 
That  right  is  a  power,  is  one  of  its  privileges,  is  part  of  its  anthonty 
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>wui  ]js  el^irly  iucludeU  or  embraced  within  the  title  as  expressed. 
tw*]ey,  C.  L,  pp.  144,  14fi ;  Bishop  on  Written  Laws,  *  36a;  28  A.  38, 
m.  722;  31  A.  :i38 ;  32  A,  00  -  'S3  A.  63. 

II. 

The  area  of  the  strip  sought  to  be  expropriated  is  some  two-thirds 
of  an  arpeut.  The  tender  made  as  its  value  was  $100.  This  was  re- 
fused. The  defendant  claims  that  it  is  worth  $150,  and  that  the  damages 
to  be  sustained  by  him  can  be  set  down  at  $7500  as  the  value  of  the 
rear  portion  of  his  land  or  plantation,  cousidered  as  totally  destroyed 
l)y  the  i-ailroad  in  front  of  it,  and  $500  as  the  loss  in  value  of  the  front 
part :  the  whole  aggregating  $8150. 

The  theory  and  only  ground  upon  which  the  defendant  contends  that 
he  is  entitled,  besides  the  value  of  the  laud  sought  to  be  expropriated, 
to  the  damages  set  forth,  is  that,  after  the  road  will  have  been  built, 
he  will  have  no  right  to  cross  it  for  the  purpose  of  cultivatiughis  plan- 
tatioD  and  other  purposes. 

It  is  needless  to  pass  upon  that  question,  as  the  plaintiff  emphatically 
admits  the  right  which  clearly  exists  in  defendant.  '  * 

The  brief  of  counsel  distinctly  says : 

'*It  is  not  true  that  the  company  will  have  the  legal  right  to  refuse 
defencTant  a  right  of  passage  over  its  right  of  way.  It  would  not  have 
Mich  right,  the  rear  portion  of  the  plantation  being  inclosed  by  the 
fODgtruetion  of  the  road,  even  if  it  were  absolute  and  unconditional 
owner.  A  railroad  company  is  not  in  the  full  sense  of  the  term  abso- 
lute owner  of  the  right  of  way.  It  acquires  under  expropriation  no 
right  which  it  cannot  hold,  but  would  be  compelled  forthwith  to  retro- 
cede  to  the  expropriated  owner.  It  does  not,  therefore,  acquire  the 
right  of  prohibiting  the  owner  from  crossing  the  right  of  way  to  reach 
tiie  portion  of  his  land  inclosed  by  the  construction  of  the  road.  As 
the  defendant's  plantation  is  not  severed  in  two  portions,  each  inaces- 
lible  to  the  other,  the  only  cause  of  damage  which  he  alleged  in  his 
pleadings,  is  shown  not  to  exist." 

The  right  to  cross  the  road  being  thus  unequivocally  recognized,  the 
apprehensions  of  the  defendant  must  be  deemed  altogether  groundless. 

The  defendant  further  claims  that  he  was  not  allowed  the  full  value 
of  the  land,  and  the  cost  of  fencing  and  gates  alongside  the  road. 

The  difference  between  the  amount  tendered  and  that  claimed  as  the 
Taim*  of  the  land,  is  fifty  dollars,  which  a  jury  of  freeholders  of  the 
^^rtcimge  thought  should  not  be  allowed. 
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The  answer  does  not  specify  as  an  element  of  damage,  th^  cost  of 
fences  and  gates,  but  evidence  was  received  without  objection  on  the 
subject. 

The  proof  does  not  appear  to  establifih  Burti<;ientl,r  the  net"e«sit>'  w  | 
cost  of  the  same.  It  is  no  doubt  on  that  account  thfit  the  Jarr  made  | 
no  allowance.  The  defendant  should  iiot»  liowever,  1m?  prtyudiced  by  1 
that  want  of  proof,  and  his  rights  what**ver  t\if*y  he  t4»  auch  and  ant  ; 
other  damages  not  passed  upon  here,  sliotild  be  reserved. 

This  is  not  a  case  in  which  we  should  interfere  to  quash  the  verdiet 
of  the  jury  otherwise,  which  seems  to  have  done  justice. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  and  judgment 
hereon,  be  amended  by  inserting  therein  a  reRene  of  the  righti*  of  de- 
fendant, if  any,  hereafter  to  claim  sucIj  dam  ages  and  the  value  of  socJi 
fences  and  gates,  and  that  thus  amended,  said  verdi<-t  and  judgmeul 
be  affirmed  at  the  costs  of  plaintiff. 


No.  9052. 
Succession   of   Eliza    P.    Maci as.— Octave    Anfocjx   and   oTtrcR^l 

iNTERVENORii, 

A  sale  of  snccession  property  made  under  an  order  of  eoQTt  Up  pay  debta,  on  tke  appi 

of  creditors,  is  a  Judicial  sale. 
The  pnrchaser  at  snch  a  sale,  when  it  appears  that  iha  court  wa«  of  Gotnpct«nt  Jnri^dHrila, 

is  not  boond  to  look  beyond  the  decree  recogniziD^  iu  DeceiwUy 

APPEAL  from  the  Civil  District  (Viriii  for  the  Parish  of  Orleani, 
Lazarus,  J. 


Jos.  P.  Homor  and  F.  TT.  Baker  for  Plaintiff  and  Appellee. 
Albert  VoorJUes  for  Defendants  and  Appellant*. 


The  opinion  of  the  Court  was  deliverf  d  by 

Poch6,  J.  This  appeal  brings  up  a  rtile  by  a  pttrrh»»et  at  a  jiidieUl 
sale  of  succession  property  for  posscKwion  of  said  property,  which  ii 
withheld  from  him  by  0.  Anfoux,  in  actual  fmBsession  of  the  ^am^. 

In  the  latter^s  answer  to  the  rule  he  is  joined  by  Th^ophile  Anfooi. 
executor  of  the  succession,  and  by  Del]vljine  Inibert»  wiio  charge  uti''lii|- 
of  the  judgment  ordering  the  sale  at  whidi  plaintiff  in  the  rule  beci 
a  purchaser,  on  the  main  ground  that  tiie  same  property  bad  been  pre- 
viously sold  and  abjudicated  to  Delphine  Imbert,  which  sale  had  't««i 
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made    under  the  order  of  the  fitime  oourt,  Imt  lind  not  been  completed 
on  acfrciint  of  the  aiietiont'er^ti  illegal  rofujwtl  to  perfect  her  titli', 

An**^rjg  her  readinei*»  t<i  roiuply  with  tin''  terms  of  the  adjiulitatioii. 
lo  bf^Fy  Delpbine  luiVjert  urg*^i*  that  0*  Anfoux  ia  her  keeper  under  her 
«Ue^2r*^4i  title,  aud  tiigethei*  \rith  the  execiiU*r  who  joins  in  her  defense, 
^he  re^ist^  tlie  rule  for  |>o8M:3i^ion. 

The  nile  wa^  uiamtAiued  and  intervenors  have  appealed. 
The  recotd  rthows  that  the  rtucrewsiou  propetty  was  offered  foi^  tswle 
at  tht*  iust«uee  of  ereditorR  under  iin  order  of  eimrt,  for  the  purpcme  of 
[ikHjiiiiT  the  debt**  of  the  sut^cei^ioij,  and  waw  at  t lie  first  offering  adjudi- 
eat#^<^  to  the  iutervenor,  Uelphine  Imhert,  who  is  represented  in  tJie 
mietioaeer''^  return  a*  having  failod  to  eomply  witli  the  temis  of  lier  hid. 
On  a  petition  of  a  eredit'Or  nwiting  then**  faet*,  the  court  issued  si 
ieroiid  order  for  the  m\t  of  tlie  sueeesision  property.  At  the  offering 
made  thereunder  the  property  in  tiuewtiou  wati  adjudicated  to  the  plain- 
iff  iu  thi«  rule,  to  whom  the  auctioneer  exectited  an  authentic  act  of 
Male. 

In  their  ertbrt*>  to  asBiiil  the  1« tier's  title  and  to  defeat  his  demand  for 
pfis^*»6sion  of  the  property  thus  acqiured  by  him,  inter venorp  are  met 
with  a  jud^nent  of  a  fourt  of  (Competent  jurisdietion  ordering  the  sale 
i>f  the  property  in  contest,  and  they  have  to  eueounter  the  well  estah- 
lifihed  rule  of  our  juriapmdenee  which  protect.^  a  parchaser  in  good 
faith  at  a  judicial  sale  made  under  tlie  orders  of  a  court  of  competent 
jurisdiction. 

In  addition  to  the  gronnd^  of  nullity  hereiu  above  stated,  their  main 
^'ont-ention  is  that  in  the  proteedings  svhieh  resulted  in  the  second  ofter- 
ingof  the  property,  the  exeeutor  was  not  mmle  a  party  and  that  he  wae* 
a  necessary  party. 

To  thirt  a  ready  ati^wer  ia,  that  the  executor  is  always  before  tlie 
mart,  and  that  he  muat  be  legally  held  as  cognizant  of  all  proceedings^ 
affecting  the  succession  which  he  representw.  Hence  it  is,  that  Article 
390  of  our  Cofle  of  Praetice  authorizes  the  sale  of  succession  property 
t4)  pay  debts  at  tlie  instance  of  creditors,  without  the  mention  of  the 
representatives  of  the  estate ;  and  that  Article  992  applies  theae  rnle^ 
i^  all  auecesaions  administered  by  adminiBtTu tors- 
It  ift,  therefore,  apparent  that  the  court  had  jurisdiction  in  the  pren*- 
iie*,  and  that  the  proceedings  contained  all  the  elements  of  a  valid 
judgment.  Beyond  this  the  purchaser  had  no  other  inquiry  to  make. 
A  purchaser  at  a  sale  made  under  snch  a  judgment  is  not  bound  to  look 
beyond  the  decree  recognizing  it.s  necessity.     No  nile  in  our  jurispni- 
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dt^iice  rests  on  more  solid  ground,  or  it^  ijimrtloued  b.v  more  ubundap  f 
direct  autliority.  Neloni  vs.  Weis  et  al.  M  A.  1010;  Duckworth  vs. 
Vaughn,  27  A.  599;  Succession  of  Vaughn,  26  A.  150;  AV right  vs.  Cuiu- 
jiiiugs,  19  A.  358;  Succession  of  (Jurney,  14  A.  622;  McCullough  tr- 
MiDor,  2  A.  466;  Lalance's  Heirs  vs.  Moreaii,  J8  La.  431;  PiuUjrd  \x 
Ueyrio,  3  N.  S.  32. 

The  issue  tendered  by  intervenors  involves  defects  and  irreguiaririr'i 
tvliich  all  preceded  the  judgment  under  which  the  sale  was  effiHted: 
hence,  it  cannot  be  tried  under  these  proceedings. 


I  Judgment  affirmed. 


Application  fok  Rkheaking. 

HER3ii;t)EZ,  C.  J.  We  did  not  propose  to  say,  in  our  previous  n\Hn 
ion,  that  creditors  of  a  succession  had  a  right  to  pr€)ceed  and  obrain  fi 
parte  an  order  for  the  snle  of  property  to  pay  them,  for  that  \voiild 
have  been  ninning  counter  the  well  seated  Jurisprudence  whit-lj  re- 
quires a  contradictorary  proceeding  in  such  cases.  26  A.  804;  10  A. 
238;  3  A.  408;  3.  R.  35;  5  R.  98;  10  R.  458;  29  A.  560:  33  A.  343. 

We  simply  considered  that,  if  the  petitions  and  orders  under  i^lni i. 
the  property  in  question   was  decreed  to  be  offered  and  re-offered  for 
sitle,  were  open  to  attack  on  that  ground,,  surely  neither  the  ^y 
noT  the  first  adjudicatee  could  be  listened  t-o  do  so,  and  this  forobviauft 
reasons. 

They  were  intervenors,  and  as  such  could  raise  no  issue,  not  suscep-  \ 
tible  of  being  legally  fonned  between  the  second  adjudicatee  and  the  ; 
mere  possessor  or  occupant,  or  keeper  without  any  title  and   not  per- 
missible under  the  pleadings.     They  must  join  either  or  resist  both. 

Hence  the  objections  to  the  inadmissability  of  pi*oof  in  support  of  tb^ 
avennents  of  the  intervenors,  were  properly  sustained.  | 

The  executor  and  the  first  adjudicatee  cannot  be  allowed  to  find  ant 
fault  with  the  first  proceeding,  by  the  creditors  for  the  sale  of  tbe 
property,  as  they  are  themselves,  in  their  intervention,  that  the  sale 
made  was  regular.  If  such  was  the  character  of  the  first  proceediisgT 
it  ifi  also  that  of  the  second,  which  was  necessary  as  a  furtherance  af 
the  prior  one.    32  A.  265. 

Of  course  an  executor  is  always  before  the  court  and  deemed  cogm- 
zaut  of  pleadings  affecting  the  succession  which  he  represents ;  bal 
this  does  not  mean  that  ex  parte  proceedings  acquire  an  imme<'  liai* 
binding  effect  on  him,  the  mouthpiece  of  the  creditors*  aiid  heirs. 
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If  ail  vthing  of  the  kind  bt?  illegally  done,  to  which  v^alid  objection 
*-xist*,  tile  liiw  di>e&  not  iBuVf  him  without  remedy  to  prevent  the  iii- 
dietioii  of  tht^  uuauthomed  wrou^.  ^houkl  he  fail  to  invoke  the  same 
i»aa  son  ably,  and  wei-e  the  othen^  eoneerued  to  acquiesce  in  hiB  dlrelic- 
Hon  V»v  their  aileiiee  find  luiietioii,  tmd  rIiouUI  inooeent  parties  acquire 
rii^hts,  eould  he  not  and  tho^e  he  represents^  be  vievved  in  the  light  o 
a  defendant,  pre^nr  lit  the  parit^h,  where  a  judgnieut  rendered  against 
him  w^ithout  citation  ha«  been  executed  f    (\  P,  fil2. 

<Jttr  deei»iou  was^  like  that  of  the  diatrief  court.,  wlmpjy  to  the  eft^&ct 
that,  aw  Ifcetween  the  plaintitt'  in  I'ule  uiul  the  mere  oceuiiHUt  of  the 
pro|**^rt)^  the  tonne r  was  entitled  to  poafteBsion,  'in  fnilheTance  of  the 
aiijudkation  rikI  compliance  with  the  ternu*  thereof,  without  prejudie*' 
tti  any  adveri^it*  rightJ^  which  the  iiiterveiiorii  might  have  and  aflnert  in 
a  proper  proceeding. 
Rf^besriug  refused. 


No.  9173. 

SuCCESiiirON    OF    RATE   TOWNSEND. 


Ar  AppeilAQt.lIn  hU  petitioQ  Tor  an  appfialL  m  ttot  bound  to  nua«  th^  ftp|H^npA«,  but  ii  4iiMf;«w 
tb»t  be  prayii  that  the  p&rtJeN  fu  hit^i^Jit  btr  dteil  and  makfiH  nncb  refervuce  tn  t1if*pro 
reeding  tbAt  the<  clcik  eaOiinl  bi'  edIhIh]  aa  to  tbi^  parties  to  be  citei). 

The  fulurQ  of  ihft  dfitk  to  cite,  iinilpr  tuch  n  pt^jHir.  in  bO  ground  for  Uue  diamissiil  of  thfl 
appeal 

Wh<*D  a  tbirrt  partT  ]4pp««jA  fmnj  a juil^m^iiT  pnd  n  llofl.  picl«»iT(*ly  on  erron  oflaw  to  aiu^ 
tain  hifi  appeA],  of  frhicb  iin  Aiiqi^ninpint  is  HCiVfloj^bly  flieil  tn  tins  Com-f.,  th*-  apt>BiiiL 
can  oat  be  dinmlHApd  b(!«nnAei  tbi?  eviileuce  wb«  not  taken  down  an  th<^  trial  in  ihr  lownr 
conrt  snd  no  .^lUteiuffnt  ^uf  fa*; is  was  ftinde  in  Yiovi  thfriwf 

A  indigent  in  wtilcb  a  woman,  who  la  not  mnde  a  pnrtv  t«  tbe  prot^fn^dlngM,  U  ^eclarf^H  Ui  ht* 
a  lewd  ptifKOU,  and  U  onlared  to  Irti  ^4-utifd  Htttntuiirily  frain  ptrnilftfii  v!iji^h  she  »<!cypi«A, 
|!t  a  nullity,  and  will  b(^  reversed  on  l.1i^  appeal  nf  aiicvEi  pFirnoD,  in  an  frtr  aa  ah«  la  eon 
oerned  tbpreni. 

VPPEAL  from  the  Civil  DiRtrict  Court,  for  the  Parish  of  Orleanit. 
nouston^  J, 

Thos-  /?.  Busier.  Attorney  of  absent  heirs,  for  the  Appellee. 

-/oi-  P.  Hornor  and  F.  W.  Baker  for  Dofftndant  and  Appellant. 


On  Motioh  to  Dismiss. 

The  opinion  of  the  Court  waa  dDliverod  by 

Todd,  J.    The  foUowinu  are  the  ffronndft  of  the  morion   which  we 
will  oon aider  seriatim ^ 
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SucceHsion  oj  TownHendi. 


1.  That  the  proper  pailies  to  the  appeal  were  uot  Tiained  and  r-ittti. 

The  appeal  was  granted  on  petition  in  which  th*^  judgment  uiid  pro- 
ceedings ininiediately  relating  thereto  weie  de^i^jiiited  iiuri  all  partie* 
in  interest  asked  to  be  cited,  and  the  judgim^nt  oil  its  facp  i*howed  whu 
were  the  parties  to  the  proceedings.  If  no  citation  wus  i^^iied  Ui  tht^ 
parties,  whatever  the  appellee's  remedy  miglit  he,  fhe  iJUJir^'^inii  shoulrl 
not  cause  the  absolute  dismissal  of  the  appe  nl .  f^rcdeDlvurgl*  vi».  Behan, 
32  A.  561. 

Besides  Sykes,  executor,  the  only  defeiidtiul  iu  thi-  ruh-  on  wliiHi 
judgment  was  rendered,  has  answered  the  j^ipcjil  aiKl  tlu-  attonicv  for 
absent  heirs,  the  sole  plaintiit*  in  the  rule,  for  whom  alont^  n  pil:i*tioii 
might  be  required,  has  appeared  in  this  Court  to  itiakc  the  motion  in 
question. 

The  second  and  third  grounds  may  be  ^^l^lft^fle^'d  ti^gether.  Tb*^v 
are,  substantially,  that  the  record  is  incomplete  in  not  eontainiDg  titp 
evidence  on  the  trial  of  the  nile,  and  the  otnisj^ion  m  not  supplied  hjii 
statement  of  fact*. 

The  appellant  was  no  paity  to  the  proc<*ediiigs  in  the  lower  conn, 
but  fiom  an  inspection  of  the  record  it  is  obvious  that  nhe  i^  rhe  one  tn 
be  chiefly  affected  by  the  judgment,  and  her  interest  therein  i*  dot 
questioned.  She  has  filed  in  this  Court  an  asRigBuiewt  of  errors,  frhivh 
shows  on  its  face  that  her  complaint  again t^t  tlie  Judgment  and  her 
appeal  in  fact  is  based  exclusively  upon  alh^ged  ijiors*  of  law  patent  on 
the  record  and  which  must  be  considered  iiidt.'pendently  of  any  fiict 
that  the  evidence  might  have  established.  In  such  (^\m>  the  transrTipt 
nee'd  not  contain  either  the*  evidence  adduced  in  the  court  Inflow  or  a 
statement  of  fact.    C.  P.  897;  13  L.  83. 

4.  There  is  in  the  record  an  assignment  of  ernirs,  rts  abi»ve  AtsxtM^ 
and  it  was  flled  in  time. 

5.  The  last  ground,  that  the  formalities  for  an  appeal  have  not  been 
complied  with,  is  too  vague  and  general  to  require  att-ention. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Merits. 

Poch6,  J.  This  appeal  is  taken  from  a  judgment  rendered  on  a  rule 
on  the  testamentary  executor  of  the  deceased,  ordering  him,  and  on  lUi« 
default  the  shei-iff,  to  ejeiJi  the  appellant  herein  from  certain  premi5^ 
belonging  to  the  succession,  on  the  ground  that  she  and  other  lewd 
women  were  occupying  said  premises  in  tne  pursuit  of  their  nnlawfiil 
and  immoral  avocation. 
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SDCc«JtBio<ii  of  TotrtiAend. 


AppeUaiit  was  not  made  a  party  to  the  proceedings,  and  she  was 
alio  wed  no  opportunity  of  being*  heard  by  counsel  or  otherwise,  in  a 
rrial  Tvlikh  eulmluaU'd  in  ii  jiidgHient  which  declares  that  she  is  a  lewd 
woroati  fttid  condeiiins  !ier  to  ht.'  eijectcd  immediately  and  summarily 
front  |>Teiiiis*'r4  of  m  hivh  ^lie  hud  uitdisputtitl  possession. 

HerH"€T  i^Ut  hroiiffht  tins  appeal  UTidf*r  the  pmvisions  of  our  law  which 
confer  tlif  rigbt  to  third  person j^,  not  x>arties  to  a  suit,  of  appealing 
from  the  judgment  rendered  in  the  rabje^  if  they  have  been  aggrieved  by 
the  i^^me.  A  woman  who  \a  det^r€M.*d  to  be  n  lewd  person  and  is  con- 
deioned  to  be  ejected  from  the  iiou8e  whirli  j^he  occupies,  is  beyond  a 
doubt  ug^rit^ved  by  such  a  jud^tient,  aud  unless  she  was  allowed  a 
legal  opportunity  to  be  heard  in  Jier  defense  tl^e  judgment  must  fall. 

This  1*0  u  si  deration  refits  on  principles  of  law  and  justice  too  well 
established  in  our  jurisprudenct^  and  in  that  of  all  civilized  nations,  to 
require  any  reference  to  authorities  in  its  support  at  this  stage  of  juris- 
pnidence. 

Appellee's  argumeut  that,  because  the  rule  was  not  taken  against 
appellant^  because  her  rights  were  not  acted  on,  and  because  she  figures 
only  as  an  incident  in  the  jndgnjent  which  orders  the  executor  to  x)er- 
fonu  certain  acts^  she  has  no  potiehI  of  comphiint  and  is  entitled  to  no 
rdiet  is  absolutely  without  forco»  In  our  opinion,  every  one  of  those 
re«MJiJft  presents  a  sericyus  gronnd  of  complaint  on  the  part  of  this  ap- 
pellant^ who  Eippcarw  to  us  to  he  the  main  incident  in  the  judgment 
rendered  ostensibly  a  gain  at  the  executor,  but  which  ui  reality  produces 
ite  most  vital  effects  on  the  right?*  of  appellant. 

We  nore  appellee's  ar^mcnt^s  in  the  denial  of  appellant's  right  to 
thia  appeal  J  but  they  liave  already  been  considered  and  finally  disposed 
of  in  our  opinion  on  his  motion  to  dismiss  this  appeal,  and  in  our  opinion 
iu  the  matter  of  the  State  ex  re!,  the  present  appellant  vs.  the  judge 
wbo  rendered  this  judgment. 

The  judgment  is  manifestly  eiToneous  and  mgust  to  this  appellant. 

It  is,  therefore,  ordered  aud  decreed  that  the  judgment  appealed 
from,  in  so  far  as  it  affects  the  rights  of  appellant,  be  annulled,  avoided 
and  reversed,  and  that  she  be  allowed  her  costs. 
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47    anl 


No,  902{>. 

F,  M»  Hotard  kt  al.  vs.  The  T^xas  and  Pacifio  Railway^ 

Company* 

III!  a  suit,  for  rlamn^eA  cKrcawioned  by  a  \TFciTipfnl  net,  pn^arription  eommwncflji  tttmti,  nw  Cr 

Ihe  time  ibe  act  wnu  tlnae,  but  from  the  tirue  wbt^n  (Ipma^c  waft  ^untaititMl  \a  i^oiiM-qai^ntf^^ 
of  it . 

Wli pro  iin  not  under  p>iiriit«  sif^uatair  li«iHt  been  ivrnrdprl  upon  cIop.  pi^tof  of  lU  expratitarEi^ 
and  tbe  nri^tinal  ban  Ih^q  withdra^-n  Trom  tbc  Kirorftct'd  utlti^f:>  b.^'  Ibc  pjii ty  to  whom  ir 
brIonKH, a  tbini  portion  winbinc  to  aiako  it  aTnilnblo  n^niniit ^mb  pnil'v  irmv  iuttt^iici?<  io 
fviib-nct*  a  copy  of  sticb  recoi"d.    It  is  *.hv  l>e«t  nvblencti  nttaJtinblr  b>  liini. 

A  i^ilwiiy  rotiipaDV  tbat  bnn  deAtroTed  a  l^vc^  fof  its*  oiaii  (jiiiivnuipTi^r*  niiii  vrithuut  autboT- 
itv,  biiihlhiE  aoi^i'tLieT  ui  indifferent  pbiLC,  irbii'li  i^ivPA  w^y  nhorUy  thprr^aftpTK  ta  i^fipAat-' 
»ibb>  for  the  ilaoiat^eis  fonAcquent  tbAn-oji. 

A    PPEAL  from  the  Twenty -sixth  Dietrirt  Toiirt,  Parisli  of  Jeff^r- 

J'\      won.     Ifahn^  J. 


€,  W.  Be€an^on  and  Samhola  d'  Dttf^oti  for  Plaintifl's  awd  Vppt^llecu, 
Kennard,  Howe  t£  Prentiss  for  Defendant  and  Appellant, 


The  opinion  of  tin:  Court  wn^  dt^liveied  by 

Manning,  J.  Thr  object  of  thi&  snit  is  to  rorovi^r  dnnni;*eii  for  iiynry 
to  the  gardens  of  plaintifiPs  r  a  used  hy  a  orevasne  in  April,  188^1  The 
crevasse  is  allcg*Ml  to  be  owin^^  to  the  t^xcavntion  and  renmvalofa 
levee  which  had  protected  tJi<'in.  a  ml  whk-h  exU^aded  from  a  ]>oint 
near  the  boundary  line  between  Algiers  and  MrUononpfliville  four  or 
five  hnadi-ed  ynnii*  np  the  river.  The  i>etition  rhar^ces  thiit  this  lev***^ 
wttfl  cut  away  ami  the  eai*th  renn>vcd  by  the  defendant  roiupuny  for  its 
own  benefit,  and  that  the  earth  thus  rt^moved  wa^  used  to  make  grades 
for  its  trat^k,  switches,  etc.,  and  that  these  acts  were  maUrioufi. 

The  pin  in  tiffs  have  no  connection  with  one  another  except  that  they 
are  companions  in  misfortune.  There  are  ei^teen  of  them.  Each  i« 
owner  of  his  seimrate  parcel  of  ground.  Their  petition  prayed  judg- 
ment for  a  romul  siiiu — seventeen  thonsantl  nine  huudrt'd  ami  tbrty 
dollars — to  be  apportioned  amoag  them  according  to  a  st^itemeut  an- 
nexed, whereon  each  is  set  down  for  the  amoimt  of  his  damnge^  and 
mention  is  made  of  the  kind  of  vegetables  or  fruits  iji  cultivatiou  when 
the  damage  was  saffered. 

There  was  judpjmeut  below  on  a  verdict  of  a  jury  for  aeven  thousand 
and  thirty-five  dollars,  distributing  it  among  the  plaintiffs  (aft-er  five 
of  them  had  beea  eliminated  by  an  exception  to  jurisdiction)  and 
specifying  the  sum  for  which  each  had  judgment.  The  plainiiftV  brief 
calls  our  attention  to  a  motiou  to  diiiniLia  on  the  ground  that  each  chiitu 
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is  sf*i>ai"nte  froiii  the  otherft^  and  no  clnitLi  ia  above  one  thousand  dollare. 
We  do  iiof  tind  any  tnofion  for  disnibsiid,  and  should  not  sustain  it  if 
w^e  dhL  Ti»e  dc'IViid^tit  for  its  and  their  cmivenience  made  no  objec- 
tion to  the  joindt^r  of  [dainHflk,  if  indeed  ;;  valid  one  could  have  been 
madcf  iiu'l  now  that  the  plain tiJfw  have  profited  by  it  in  saving  costs, 
the  tlefeudant  is  fuirly  i  ntithul  to  liave  the  advantage  of  it  also.  In 
point  <jf  fat't  two  of  the  plaintiffs  prefer  cat  h  a  claim  for  more  than  a 
tboii^and  doUfiTs* 

PreewHptiuii  ^ras  pleaded-  The  levee  wiis  dug  and  removed  in  or 
iKfort  March,  1882,  The  crevasse  oceurred  more  than  a  year  thereafter, 
ApriJ,  J8c*:j,  Tlje  ^uit  wus  iiled  in  June  of  same  year.  Prescription 
coniniences  to  vm\,  not  fnuu  the  tiuie  of  the  wrongful  act,  but  from  the* 
Huip,  when  damage  was  euf^taiued  in  conse^iuence  of  it.  Mestier  v. 
Oi»eloin«i:i  IL  Co.  16  Anu.  ti54. 

The  name  of  the  company  tluit  eonnucnced  tlie  building  of  this  road 
was  the  New  Orlennn  Pacific  Haihtind,  which  was  consolidated  with 
and  raer;?ed  in  the  Texas  autl  Pacitie  on  June  20,  1881.  The  deed  is  in 
the  rroniTnon  law  foi-m  of  conveyance,  and  not  a  notarial  act.  The 
acknowledgment  of  it  wa^  made  before  a  Commissioner  of  Deeds  in 
Xew  York  in  September  1B82.  The  phiiutitfs  introduced  in  evidence 
die  conveyance  book  in  whieU  that  deed  iw  recorded,  or  the  pages  con- 
taining it.  Objection  was  made  that  the  be^t  evidence  of  the  consoli- 
dation was  the  original  deed,  vvliicli  was  not  pretended  to  be  lost  or 
destroyed,  and  none  other  eould  he  admit.tetl.  The  brief  of  the  defend- 
ant ^tate^  that  tlie  origiual  \Si\&  not  ile posited  with  the  Recorder. 

The  plaintiffs  ai*a  thus  shewn  to  have  produced  the  best  evidence 
attainable  by  tiiem.  The  d*K.'umenl  belonged  to  the  defendant.  The 
original  had  been  withdrawn  from  the  public  records  by  the  defendant, 
or  rather  had  never  been  deposited  among  them.  It  had  been  recorded, 
says  the  ivrief,  to  give  it  effect  as  against  third  persons.  It  must 
equally  enable  third  persimis  to  make  it  effectual  against  the  company. 
This  deed  shewed  that  the  defendant  had  taken  the  place  of  the  former 
L^ompany  in  June  Idril.  The  act  iM>mplaiued  of  was  done  after  that 
<late. 

The  defendant  further  urges  that  cutting  the  Ifevee  was  a  lawful  act 
because*  authorized.  The  police  jury  had  passed  an  ordinance  in  the 
Spring  of  1881  granting  the  right  of  way  over  any  road  or  street  of 
which  the  jury  has  control,  and  providing  that  any  fences,  buildings, 
or  other  obstructions  Standing  ui)on  any  of  them  shall  be  removed  and 
rebuilt  by  the  company ;   to  which  is  also  given  permission  to  build 
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wharves,  depots,  warehouses,  etc.  upon  and  In  front  of  its  riparian 
property.  No  mention  is  made  of  levees  except  that  the  company 
shall  maintain  at  its  own  expense  the  levee  on  or  in  rear  of  the  land 
occupied  by  its  terminus. 

Not  only  is  there  no  permission  given  to  cut  the  existing  levee,  bm 
the  ohligatiou  of  maintaining  a  particular  levee  is  expressly  imposed. 
It  is  therefore  not  necessary  to  say  whether  the  statute  of  1880,  when  it 
authorizes  police  juries  to  make  necessary  laws  for  tlie  re])air,  preser- 
vation, and  protection  of  levees,  can  be  understood  to  confer  authority 
for  their  destruction  and  demolition  ;  nor  to  enquire  if  the  jmwer  tn 
regulate  the  manner  in  which  a  levee  may  be  cut  for  rice  fluiui  s  m 
other  purposes,  can  be  construed  as  including  the  total  removal  itf  tiii 
levee  among  the  *  other  purposes.'  The  ordinance  cannot  cover  \\u 
act  of  the  defendant  even  under  the  most  latitudinarian  con  struct  ifni. 
('onceding  to  the  police  jury  the  fullest  control  over  the  levees,  pen nts- 
sion  was  not  given  by  the  ordinance  to  do  what  the  defendant  li»> 
done,  and  the  reading  the  ordinance  makes  manifest  that  the  jurj  had 
no  such  act  in  contemplation. 

Nor  can  it  be  conceded  that  because  it  was  more  convenient  for  thf^ 
railway  to  change  the  line  of  the  levee,  therefore  it  could  rigbtful!) 
dig  up  the  existing  levee  and  make  another  where  it  wished  to  hnve  it 
If  the  levee  built  by  the  company  inst<?ad  of  the  old  one  whtcli  it 
destroyed,  had  withstood  the  Hoods,  doubtless  no  one  would  liav*^ 
questioned  its  right.  But  it  did  not  withstand  them.  The  defeuduni 
contends  that  it  gave  way  under  the  overwhelming  force  of  the  eh- 
ments — that  the  river  was  at  the  highest  stage  till  then  knowii,  and 
was  irresistible.  We  can  never  know  whether  the  old  levee  wouhl  atil 
have  likewise  given  way,  but  we  do  know  that  the  particular  piirt  of  * 
this  levee  that  did  give  way  was  that  newly  built  by  the  defend  im. 
That  part  of  the  old  levee  both  above  and  below  the  excavation  ^xoani 
the  pressure  of  the  wind  and  waves.  The  excavated  part  was  as  gt»'^i 
as  those  above  and  below.  Two  witnesses  say  that  the  new  levee  w(w 
as  good  as  the  old.  They  admit  a  levee  covered  with  grass  is  stiusi^^ir 
than  one  that  has  not  sudx  protection,  and  there  is  no  dispute  that  th^ 
old  levee  was  thus  sireugthened,  and  the  new  was  not.  There  ^^m? 
no  reasonable  doubt  that  the  crevasse  was  owing  to  the  destmction  of 
the  old  levee,  and  there  is  no  escape  from  the  liability  for  da^na^ 
occasioned  thereby. 

We  have  scmtinized  the  verdict  to  asceitain  whether  the  dam  i^^- 

r 

and  loss  of  profits  are  based  exclusively  upon  the  speculative  opijiioni 
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of  witnesses  and  upou  their  estimates  of  supposed  profits,  and  find  tb^ 
jury  have  judiciously  abated  the  exaggerated  claim  as  set  forth  in  the 
estimates  annexed  to  the  petition.  We  perceive  the  difficulty  of  an 
entirely  accurate  computa^tion,  and  as  that  difficulty  would  scarcely  be 
less  for  us  than  for  thVm  we  shall  not  disturb  their  finding. 
Judgment  affirmed. 


No.  8995. 

.Victoria  H.  Dickson  and  Husband  vs.  H.  P.  Dickson  Vst  al. 

On  Third  Opposition  of  M.  L.  Dickson. 

Property  compoRing  the  comnmnity  between  hnsband  and  wife  accrues,  at  the  dissolatjati 
of  the  community  by  the  death  of  one  of  the  apouaea,  in  full  ownership  to  the  snrvivcir 
aod  to  the  heirs  of  the  deceased  eventually,  subject  to  a  usufruct  in  favor  of  the  formrr 
and  always  burdened  with  the  claims  of  creditors  of  the  community,  who  can  subject  U 
to  the  payment  of  their  debts. 

Tb«  smriving  spouse  and  the  heirs  can  mortgage  their  undivided  share  or  interest  in  tli^^ 
real  instate  thus  acquired.  The  mortgage  creditor,  in  seeking  paj-ment  of  his  claim 
(iherc  being  no  creditor  of  the  community),  is  entitled  to  be  paid  out  of  the  proceeds  of 
sale  of  such  interest,  in  preference  to  any  claim  of  the  heirs  against  the  surviving  spon  a*^ 
not  recorded  at  the  date  of  the  mortgage. 

The  partnership  or  community,  which  may  have  been  formed  after  the  dissolution,  betwef^n 
the  surviving  spouse  and  the  heirs,  is  not  to  be  likened  to  that  once  existing  betwcttN 
husband  and  wife.  Claims  arising  after  dissolution  of  that  community  between  the  spouseH 
do  not  enjoy  the  rights  and  privileges  attaching  to  claims  against  the  conjugal  commu- 
nity property. 

An  improper  allowance  of  interest  on  the  decree  can  be  corrected  and  stricken  out.  without 
granting  a  rehearing. 

APPEAL   from    the    Second    District    Court,   Parish   of    Bossier, 
Drew,  J. 


J.  Z>.  Watkirut  for  Third  Opponent  and  Appellant. 

Land  d  Land,  J.  H.  Shepherd,  B.  J,  Looney,  and  Merrick,  Foster  dt 
Merrick,  contra. 

The  opinion  of  the  Court  was  delivered  by 

BERMUDEZy  C.  J.  The  third  opponent  claims  to  be  paid,  by  prefer- 
ence to  all  others,  out  of  the  proceeds  of  the  sale  of  half  and  more  of 
the  property  herein  sold  to  effect  a  partition  between  the  widow  an<l 
heirs  of  Michael  Dickson. 

She  alleges  that  after  the  death  of  said  Michael  Dickson  she  loaned 
to  his  widow  the  amount  claimed,  which  was  secured  by  the  latter  by 
mor  ^nge  on  her  interest  in  certain  described  real  estate  which  wa^ 
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herein  sold  j  that  her  cl^im  is  liquidated  by  judgiiieut  and  that  she  is 
entitled  to  payment  of  it  in  preference  to  the  heirs  of  Michael  Dickson. 

Her  pretensions  are  resisted  bj'  all  the  parties  to  the  partition  suit, 
who  contend  that  Mrs.  H.  P.  Dickson  could  not,  and  did  not,  give  the 
opponent  a  mortgage  susceptible  of  out-ranking  the  claims  which  thev 
have  against  her,  and  that  tliis  Court  has  so  lield;  that  the  iiiitrt^t  oi 
Mrs.  H.  P.  Dickson  in  the  propertj^  is  completely  absorbed  by  sueb 
claims;  and  that  nothing  remains  for  the  opponent  to  take. 

The  lower  court  sustained  the  defense  and  rejected  the  third  opimsi- 
tion.     From  the,  judgment  thus  rendered  the  opponent  appeals. 

The  facts  are  simply  the  following : 

Michael  Dickson  was  married.  During  his  marriage,  coiDmniutt 
property  for  a  large  amount  was  acquired.  He  died  leaving  no  ^thi^ 
and  seven  children  the  issue  of  his  maiTiage.  At  his  death,  ]m  wido'w 
took  possession  of  all  the  property  which  was  acquired  during  the  com- 
munitj',  and  his  heirs  of  age  accepted  his  succession  unconclitionallt. 
Five  years  after  his  death  his  widow  borrowed  from  the  thii'd  oppo- 
nent the  sum  of  ten  thousand  dollars  and  secured  its  reimbursttim'nt  oa 
her  interest  or  share  in  the  real  estate  thus  acquired.  This  creditor, 
at  maturity  remaining  unpaid,  brought  suit  against  the  widow.  One  <jf 
'  the  heirs  intervened  to  resist  the  claim.  Judgment  was  rendeiiJ  in 
favor  of  the  plaintiff,  on  appeal  to  this  Court,  recognizing  her  mortgs^ 
and  directing  that  the  property  mortgaged  be  sold  to  pay  the  Jt^bt, 
interest  and  costs  recognized  by  the  judgment  appealed  from.  33  i. 
1244. 

It  is  that  debt  and  that  mortgage  thus  judicially  recognized  ^xliidi 
this  opponent  now  seeks  to  enforce  by  payment  out  of  the  procetds  of 
the  property  mortgaged. 

There  is  no  dispute  about  the  existence  of  the  judgment,  or  about 
the  want  of  proper  inscriptions  and  reinscriptions  required  to  keep  Xht 
debt  and  the  security  alive. 

The  suit  in  which  the  third  opponent  intervenes  asking  payment 
was  brought  by  and  between  the  widow  and  licirs  as  co-proprietora  of 
the  real  estate,  for  a  partition ;  the  usufruct  of  the  widow  over  tho  half 
of  her  children  having  been  judicially  declared  forfeited  and,  therofore, 
having  ceased. 

Differences  between  the  co- parti tioners  having  arisen  in  that  suit^  the 
matter  came  up  before  this  Court  and  was  finally  adjusted  by  a  deerte 
liquidating  and  settling  their  respective  riglits,  the  one  against  ih^t 
other.  The  third  opponent  was  not  then  a  party,  in  her  individuil* 
capacity,  to  that  litigation.    33  A.  1370. 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  APRIL,  1884.  4S« 

IH<;1t!!ioo  null  Unsband  va.  Dickson  et  aL 


j 


The  d('fendant8  in  the  opposition  contend  that  the  opponent  is  es- 
topped and  conclnded  by  what  was  said  by  this  Court  in  its  opinion  in 
that  case.  This  cannot  be,  for  the  reason  that  she  never  appe^'tied  in 
those  proceedings  otherwise  than  as  tutrix,  and  never  asserted  lier 
claim  therein  as  a  creditor,  and  the  decree  of  the  Court  does  not  adt"- 
dicate  on  that  claim. 

But  it  is  insisted,  as  a  new  proposition  eventually,  if  the  opinion  in 
that  case  does  not  operate  as  an  estoppel  or  res  adjudieata,  that  the         ^ 
opponent  never  acqilired  a  mortgage  on  the  interest  of  the  witlow  in  « 

the  common  property  which  authorizes  her  to  recover  her  claim  out  of 
the  proceeds  of  the  property  mortgaged  and  sold,  by  preforen*!^  over 
the  heirs  as  creditors  of  the  mortgagor.  ^ 

Indeed,  it  is  claimed  that  the  interest  of  the  widow  in  community  is 
residnary  and  that  in  a  partition  of  the  succession  property  her  obUga- 
tions  to  the  heirs,  her  co-partners,  must  be  first  satisfied  out  of  the  luaHH 
of  the  common  property;  that,  as  after  such  satisfaction  there  remains 
no  residuum  in  her  favor,  there  is  nothing  to  which  the  special  mojt- 
gage  granted  by  her  on  her  interest  in  a  particular  tract  of  land  ouee 
belonging  to  the  community  can  attach. 

Such  is  not  the  law  of  Louisiana.  The  jurisprudence  expounding  it 
hag,  by  a  long  line  of  precedents, .  well  sustained  on  princi]>l<?  and 
reason,  uniformly  established  the  reverse.  A  survey  of  that  jiiriapru- 
dence  justifies  the  unequivocal  announcement  that  the  following  proji- 
ositions  liave  been  recognized  as  law  and  constitute  rules  of  property 
from  which  no  departure  can  be  sanctioned :  I 

Property  acqnired  by  the  industry  of  either  or  both  of  the  jjpouaea,  ^  i 

during  the  existence  of  the  community,  becomes  common  property  and 
is  liable  for  community  debts.  i 

At  the  dissolution  of  that  community  by  the  death  of  either  of  the  ' 

spouses,  the  property  :hey  acquired  vests,  in  the  absence  of  adverse  ^ 

ante-nuptial  stipulations,  in  the  surviving  spouse  and  in  the  heirs  of 
the  deceased,  in  the  proportion  of  one-half  in  the  former  and  of  a  liku 
share  in  tho  latter,  collectively  or  jointly. 

If  the  community  has  creditors,  they  can  have  the  community  liqui- 
dated, or  pursue  the  widow  and  heii-s  if  they  have  accepted  it,  and  sub- 
ject the  property  to  the  satisfaction  of  their  debts  by  divesting  the  title 
thus  acquired. 

If  the  community  has  no  creditors,  the  title  which  the  widow  and 
hm%  havi5  acquired,  the  former  as  surviving  partner  in  community  the 
btter  as  heirs,  becomes  absolute  and  indefeasible.  The  widow  and  the 
ttir-  continue  in  the  quiet  ownership  of  the  property. 
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In  either  case  the  widow  and  heirs  can  nioii^tiK*^  tht-ir  iuterps*  in 
such  property,  if  it  be  real  estate,  and  the  creditor  aequiring  siitL  mort- 
RHge  is  entitled  in  case  of  non-payment  to  liavt^  it  i^eized  ami  mild  vo 
satisfy  his  claim,  subject  to  be  expropriflted  or  aut-ranked  onljr  h\ 
creditors  of  the  community  and  of  the  suocet^s^ic^i  of  tht^  dfctjased  §]Mn^^ 
and  whose  mortgage  was  recorded  anterior  U>  liU  own,  the  iiut< t^twiuu 
creditors,  however,  to  be  paid  out  of  succession  property* 

The  authorities  invoked  by  the  appellers  ^o  only  to  the  eitent  erf 
declaring  that  the  widow,  or  surviving  spouse  in  eomnmnitj,  wbils  th** 
succession  of  the  deceased  is  under  ad  mini  strati  on  luid  befor*^  its  cr^d^ 
itors  are  paid,  cannot  mortgage  lier  share  rn  any  specific  piece  of  red 
property  acquired  during  the  community  ^  to  th«  t»rejudiee  of  creilitoif 
af  that  community  and  of  the  succession.  Tlio«e  antlioritieB  are  not 
destructive,  but  merely  restrictive,  of  the  ri^hi  of  tljc  widow  and  of  the 
tieirs  to  sell  or  to  mortgage. 

In  the  very  early  case  of  Gale  vs.  Davi^,  4  M,  653,  the  f 'onrt  saidi 

"  The  moment  that  the  husband  or  wife  dies,  the  title  to  one-half  of 
the  common  property  vests  immediately  in  hi.^  or  her  hell's,  Thfj 
Uecome  joint  owners  of  the  whole,  togetlier  with  tlie  survivor/ 

In  the  subsequent  case  of  German  vs.  Gay^  U  La.,  ;J83,  the  Court  «fti(l; 

"According  to  our  understanding  of  the  Code,  the  diiitinct  interest  of 
the  parties  attaches  at  the  dissolution  of  the  miuTiage,  iitiihject,  how- 
ever, to  the  right  of  the  wife  or  her  lieivs  to  reuoiuice  and  thereby 
exonerate  herself  from  the  payment  of  the  flehtis  of  the  coinaitiaity. 
•  •  *  His  (the  husband^s)  authority  as  uni.ster  of  the  comunmity 
ceases  on  the  dissolution  of  the  marriage.  Thr  right  of  the  heirs  of  the 
deceased  party  then  attaches  to  have  a  partition  of  the  e6Fe<^t«,  saly^ 
to  the  payment  of  the  debts. 

Again,  in  Hart  vs.  Foley,  1  Rob.  381,  the  Court  enidt 

"After  the  death  of  one  of  the  spouses  the  community,  in  a  legil 
sense  of  the  word,  is  terminated.  Each  paaty  is  sei^sed  o{  one  muli* 
rided  half  of  the  property,  subject  to  the  payment  of  deV>ts,^ 

In  the  case  of  Ware  vs.  Jones,  19  A.  428,  the  Court  dii^diictl)  m* 
nounced  that  the  heirs  of  the  deceased  become  seized  of  the  propertj^of 
their  ancestor  at  the  moment  of  his  death. 

The  surviving  widow  is  seized  of  one-half  of  the  comno  unity  prop  riy 
and  the  heirs  of  the  other.  The  title  vested  continues  in  them,  sal  «* 
to  be  divested  at  any  time  by  the  creditors  or  the  administratDi  for 
them. 
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The  widow  and  the  heirs  take  the  estate  absolutely,  subject  to  the 
debts  and  eharfces  against  it,  and  all  that  is  meant  by  residuary  rights 
is,  that  the  property  is  thus  eii(;unibered. 

They  are  not  the  less  the  owners  of  the  property  because  it  is  fol- 
lowed by  and  subject  to  the  charges  against  it. 

This  doctrine  was  uniformly  recognized  and  applied  by  this  Court  in 
a  number  of  cases,  in  which  the  right  of  the  widow  and  of  the  heirs  was 
admitted  to  mortgage,  and  tbe  right  of  the  creditor  to  enforce  his  claim 
against  them  with  the  security.  *  4  M.  653;  7  L.  157,  222;  17  L.  233;  1 
R.  380:  5  R.  299;  7  R.  404;  2  A.  :»;  3  A.  562;  19  A.  167;  21  A.  253;  22 
A.  185,  264,  24  A.  264;  26  A.  260;  27  /I.  503;  30  A.  93;  31  A.  493;  32 
A.  162,  848,  972;  SS  A.  151,  584,  1244. 

In  the  same  sense  are  the  Spanish  and  French  authorities,  to  which 
mach  weight  is  due.  4  Febrero  Adicionado,  p.  228,  No.  29;  2  Troplong 
Mar.  Contr.  No.  854,  pp.  133-5;  13  Toulli^r,  No.  211,  245;  3  Troplong, 
No.  1081,  p.  218;  3  Troplong  Priv.  and  Mort.  p.  392,  No.  818;  3  Mar- 
cad^,  p.  180,  No.  258;  see  Articles  986-996,  French  Code  of  Practice; 
C.  N.  80.3;  2  Zacharioe,  pp.  136-7;  2  Troplong  Priv.  and  Hyp.  p.  175, 
No.  468  (ter.  et  al);  2  Paul  Pont.  Priv.  and  Hyp.  p.  634,  No.  633;  Td. 
p.  638,  No.  636,  et  al;   same  author,  Vol.  I,  p.  291,  No.  ;M)l. 

When  the  surviving  widow  and  the  heirs  of  the  deceased  husband 
continue  in  possession,  their  co-ownership  and  enjoyment  is  not  a  pro- 
longation of  the  community  which  had  existed  between  the  spouses. 
Tliat  community,  dissolved  by  the  tteath  of  the  first  dying  spouse,  is 
not  revived  and  continued  between  the  survivor  and  the  heirs  of  the 
departed  one,  who  own  by  a  different  title  and  are  governed  by  dif- 
ferent laws. 

The  condition  of  the  surviving  spouse  and  of  the  heirs,  in  such  a  case, 
can  well  be  likened  to  that  of  husband  and  wife,  once  common  in  prop- 
erty, subsequently  judicially  separated  in  property,  and  who  neverthe- 
less continue  to  own  and  hold  in  common. 

Claims  may  subsequently  arise  in  favor  of  the  heirs,  co-proprirtors, 
against  the  mother;  but  they  do  not  acquire,  and  do  not  enjoy,  the  . 
rights  and  privileges  attaching  to  claims  by  creditors  of  the  commu- 
nity, so  as  to  out-rank  creditors  of  the  widow,  becoming  such  after  the 
death  of  the  husband  and  acquiring  a  mortgage  on  her  half  of  the  real 
estate  once  belonging  to  the  partnership  of  acquets  and  gains.  The 
claims  of  tbe  creditors  of  the  community  are  one  thing,  and  those  of 
the  heirs  inter  se,  or  against  the  widow  after  the  dissolution  of  the  com- 
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tnunity,  are  another.  Such  claims,  on  tlie  part  of  the  heirs,  could  ont- 
rank  such  mortgage  creditors  in  the  event  only  of  their  prevjooR  regis- 
try, H  feature  totally  lacking  in  the  present  controversy. 

Tlie  character  of  the  community  or  partnership  which  it  is  claimed 
wai!i  formed  and  continued  between  the  heirs  and  the  widow,  has  no 
Hijtnnftcance  in  this  litigation,  so  as  to  aflfect  the  rights  of  the  third  op- 
ponent as  a  mortgage  creditor  of  the  widow. 

W!.atever  the  laws  be  which  regulate  among  themselves,  or  even  as 
to  third  persons,  the  rights  of  heirs  owning  and  holding  in  common 
inherited  property,  they  canncjt  be  legitimately  extended  to  property 
thus  owned  and  held  by  heirs  and  the  surviving  partners  in  commu- 
nity'. No  interpretation  of  the  word  rnlcj  found  in  Article  1290,  B.  C. 
C,j  run  justify  such  construction  of  the  laws  on  the  subject.  That  word 
exclusively  refers  to  matters  of  form  for  the  purpose  of  eflfecting  a  par- 
tition between  or  among  the  owners  mentioned  in  the  law. 

A  first  recorded  mortgage  on  real  estate  produces  the  important  effect 
of  ont-ranking  all  such  as  are  subsequently  inscribed,  and  a  fortiori 
rlaims  which  are  not  registered  and  which,  even  if  registered,  would 
not  t>n  that  account  create  a  mortgage.  Of  this  character  are  those  of 
the  heirs  in  this  case. 

r.aws  creating  privileges  and  legal  mortgages  are  to  be  strictly  con- 
rttriN  d.  Accordingly,  no  privilege  or  legal  moi-tgage,  or  right  equiva- 
lent thereto,  can  l)e  urged  and  recognized  by  the  courts  unle^  the  law 
creating  it  be  pointed  out  and  such  law  be  found,  when  examined,  as 
really  creating  it  and  operating  as  claimed. 

The  heirs  who,  after  the  dissolution  of  the  community,  continue  w 

(own  in  common  with  the  surviving  spouse,  where  the  latter  has  a  ri^lit   i 
of  nmifruct  over  their  share,  are  not  allowed  by  law  a  legal  niortpn^  | 
{^  on  tlie  proi)erty  of  their  parent  as  a  substitute  for  the  security  to  i^liicb  I 

usufructuaries  are  subjected.  .  I 

I'  Even  if  the  law  did  grant  them  such  mortgage,  it  was  not  revoKknl, 

and  could  not,  therefore,  be  made  to  operate  to  the  opponent's  injnrv- 
Permitting  their  claims  to  out-rank  the  opponent  would  be  tiitu- 
ally  to  recognize  in  their  favor  a  legal  mortgage  and  giving  to  it  tbi' 
force  and  effect  attaching  formerly  to  a  tqcit  mortgage,  when  ffucb 
mortjxage  has  had  no  existence  as  swh  since  January  1,  1870,  m  lliis 
State.  It  would  be  judicial  legislation,  in  the  teeth  of  express  cou^ti- 
tntional  prohibition  which  forbids,  in  negative  terms,  the  existence  u 
to  third  persons  of  unrecorded  mortgages.    Constitution,  176. 
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In  the  case  at  Lar,  the  title  acquired  by  tlie  widow  and  heirs  was 
absolate  as  there  existed  uo  coninninity  debts.  The  mortgage  con- 
sented by'  the  widow  on  her  intercRt,  which  is  one-half  and  one-fonr- 
te^nth,  is  a  valid  mortgage  and  ranks  all  the  claims  which  her  children 
may  have  against  her  for  anj'  cause,  and  which  were  not  secured  by 
mortgages  and  recorded  previous  to  the  registry  of  the  mortgage  con- 
seated  by  her  in  favor  of  the  third  opponent. 

The  district  judge  is  not  at  fault  for  ruling  as  he  has  done,  for  he  was 
^ded  by  the  dhtum  in  the  partition  suit,  33  A.  1370,  under  part  III  of 
the  opinion,  from  which  this  Court  recedes  as  a  proi>osition  of  law. 
The  Court  there  distinctlytsaid  that  the  questions  raised  touching  the 
ralidity  and  effect  of  certiiin  conventional  and  judicial  mortgages 
which  were  created  by  or  against  Mrs.  H.  P.  Dickson  on  her  interest  in 
the  community  property,  were  of  uo  importance,  and  it  therefore  ab- 
stained from  passing  formally  upon  them,  dismissing  them  from  its 
attention  by  simply  uttering  the  remarks  or  considerations  which  con- 
stitute the  dictum  in  question,  which  is  of  no  effect  as  regards  the  third 
opponent  in  this  case.  Whether  justified  or  not  in  that  case,  the  an- 
nouncement is  not  binding  on  the  opponent,  who  was  not  a  party  to  the 
proceeding,  in  any  manner  so  as  to  be  personally  aflfected  thereby. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  re  versed  5  and, 

It  is  now  ordered,  adjudged  and  decreed  that  there  be  judgment  in 
flavor  of  the  third  opponent,  Mattie  L.  Dickson,  recognizing  her  as  a 
creditor  for  eight  thousand  one  hundred  and  seventy  dollars  and  sixty- 
live  ceirts  ($8170  65)  and  interest,  as  claimed  of  Widow  H.  P.  Dickson, 
and  as  such  entitled  to  be  paid  the  same  by  preference  over  all  others, 
out  of  the  proceeds  of  the  sale  of  the  interest  or  share  of  the  saiil  Widow 
Dickson,  namely,  one-half  and  one-fourteenth  of  the  property  mort- 
gaged and  sold  herein  to  eflTect  a  partition,  with  costs  in  both  courts. 


Dissenting  Opinion. 

Fekseu,  J.  This  is  the  same  partition  suit  which  was  before  us  two 
years  ago,  and  in  which  we  rendered  the  opinion  and  decree' reported 
at  p.  1370,  33  Annual. 

I  that  case,  the  holders  of  conventional  mortgages  granted  by  Mrs. 
H.  ^  Dickson  upon  her  interest  in  specific  community  property,  and 
stai  ding  in  identical  case  with  the  present  opponent,  were  parties,  and 
us»  rted  the  same  rights  with  reference  to  their  mortgages  which  the 
opj  nent  here  asserts  with  reference  to  her  own. 
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In  disposing  of  the  questions  thus  necessarily  arising,  we  said:  "Much 
learning  and  ingenuity  are  expended  in  discussing  the  validity  and 
effect  of  certain  conventional  and  judicial  mortgages  which  were  cre- 
ated by  or  against  Mrs.  H.  P.  Dickson  upon  her  interest  in  the  coiDina- 
nity  property.  In  the  view  we  take  of  this  case,  these  questions  are  of 
gj^  no  importance.     They  are  sufficiently  disposed  of  by.  the  following  con- 

y^ '  siderations :  The  interest  of  the  widow  in  community  is  residuary  only, 

resembling  the  interest  of  an  individual  partner  in  the  partnership 
property.  It  can  only  be  ascertained  and  defined  after  the  settlement 
of  the  marital  partnership. 

"  From  the  date  of  Michael  Dickson's  death,  this  entire  estate,  mov- 
able and  immovable,  has  belonged  to  Mrs.  Dickson  and  the  heirs  of 
Michael  Dickson  as  partners  in  community.     k&  legal  usufructuary  at 
^  well  as  administratrix  J  she  has  had  the  use  and  administration  of  the  enUre 

f;  property,  entitled  under  the  law  to  all  the  revenues  for  herself,  but  nn- 

der  the  obligation,  at  the  termination  of  her  usufruct,  to  produce  in 
^  such  condition  as  the  law  requires,  the  property  susceptible  of  x)erfect 

_  usufruct,  and  to  account  for  that  used  or  consumed  bv  her  in  the  exer- 

f^,  cise  of  the  imperfect  usufruct.     All  the  property  or  its  equivalent  held 

by  her  in  indi vision,  and  administered  and  useJl  by  her,  must  enter  into 
and  form  the  basis  of  the  settlement  and  partition ;  the  debts  due  by 
the  partnership  must  be  paid :  the  accounts  of  the  partners  must  be 
settled  and  their  respective  interests  ascertained,  and  according  to 
these  interests  the  partition  must  be  made.  The  residuary  interest  of 
}^  the  widow,  thus  finally  ascertained  and  settled,  is  the  only  source  to 

i.  which  her  individual  creditors,  whether  secured  by  mortgage  or  not, 

can  look  for  satisfaction  of  their  claims.  Inasmuch,  therefore,  as  under 
these  circumstances  the  mortgages  referred  to  cannot  affect  the  obliga- 
tion of  the  administratrix  and  imufrxictuary  to  account  to  her  co-part- 
ners and  cannot  prejudice  the  rights  of  the  heirs  to  have  tlie  interests 
coming  to  them  under  such  accounting  satisfied  out  of  the  entire  mass  of 
the  community,  it  follows  that  the  validity  or  invalidity  of  said  mort- 
gages are  matters  exclusively  between  Mrs.  Dickson  individually  and 
the  mortgagees,  and  do  not  figure  as  factors  in  this  partition." 

1  am  at  a  loss  to  conceive  upon  what  ground  it  can  be  said  that  the 
above  passage  was  a  mere  (Uctumy  "not  necessary  to  the  decision  of  lie 
cause,"    If  it  was  not  necessary  in  that  case  to  pass  upon  the  rights  of 
mortgage  creditors  there  asserted,  neither  is  it  necessar^^  to  paes  npon 
I  the  rights  of  opponent  as  asserted  here. 


L 
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In  my  humble  judgment,  wltli  due  deference  to  the  majority  of  the 
Court,  their  opinion  herein  does  not  grapple  with  the  true  question  in 
this  case,  nor  is  it  touched  by  any  of  the  decisions  quoted. 

The  general  proposition  is  not  disputed  that,  at  the  dissolution  of 
the  community,  the  surviving  partners  and  the  heirs  of  the  deceased 
partner  become  undivided  proprietors  of  the  community  property,  sub- 
ject to  the  payment  of  the  community  debts.  They  become  so  pre- 
cisely in  the  same  manner  and  on  the  same  principle  declared,  in 
reference  to  heirs  inter  cese,  by  Art.  1292  of  the  Code,  which  says: 

•*When  a  person,  at  his  decease,  leaves  several  heirs,  each  of  them 
becomes  an  undivided  proprietor  of  the  effects  of  tlie  succession,  which 
forms  among  the  heirs  a  community  of  property,  as  long  as  it  remains 
nndivided." 

This  "community  of  property"  is  subject  to  be  terminated  by  **parti- 
tion'^  which  is  defined  to  be  a  '*di vision  of  the  eflPects^  of  which  the 
snccessioii  is  composed,  among  all  the  co-heirs,  according  to  their  respec- 
tive rights."     (\  C.  Art.  1293. 

The  right  of  every  co-heir  to  such  a  partition  and  the  manner  in 
which  it  is  to  be  made  are  recognized  and  specifically  defined  in  the 
following  articles  of  the  Code.  It  involves  a  complete  accounting  be- 
tween the  heirs,  which  must  include  not  only  **the  sums  which  each  of 
the  co-heirs  owes  to  the  fZccea«ed,"  but  also  "those  which  each  of  the  co- 
heirs may  have  received  or  disbursed  on  account  of  tJie  succe^aion,^  and 
"those  which  each  of  the  co-heirs  may  owe  by  reason  of  damages  or 
injury  which  have  been  caused  by  his  fault  to  the  effects  of  the  suc- 
cession."    C.  C.  Art.  1350. 

The  Code  distinctly  provides  that,  in  the  formation  of  the  activ9  ma^a, 
it  is  to  include  not  only  {.he  property  movable  and  immovable  remain- 
ing in  the  succession  or  the  proceeds  of  sale  thereof,  and  the  sums  to 
be  collated,  but  also  the  debts  due  by  the  heirs  on  account  of  succes- 
sion funds  which  may  have  been  received  and  converted  by  them  as 
above  indicated.    Art.  1356. 

From  this- active  massj  the  deductions  pointed  out  in  Art.  1359  are  to 
be  made,  and  the  balance  is  to  be  divided  according  to  the  interests  of 
the  heirs.  Of  course,  the  shares  of  the  heirs  who  owe  nothing  are  to 
be  first  satisfied  out  of  mass,  while  the  shares  of  the  heirs  who  do  owe, 
are  to  be  diminished  by  the  amounts  so  due  by  them. 

Thus  ia  ascertained  the  final' »^re  coming  to  each  heir. 
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The  Code  recognizes  the  power  of  ^aeh  lieir,  dtiriiig  the  poudener  of 
the  indivision  or ''community  of  properfy/' to  affvi^t  Iiik  ifiteix^sl-ibj 
'*  raortfjages,  liens  or  privileges,"  but,  it  expressly  pi^ovides  rkjt  "tbr 
mortgages,  liens  or  privileges  existing  against  one  of  the  co-proprie- 
tors, shall,  by  the  mere  fact  of  the  judicial  partition,  attach  to  the  s/iar« 
allotted  to  him  by  tlie  partition,  and  cease  Uy  attach  to  the  shares  al- 
lott(>d  to  his  co-proprietors."     Art.  1338. 

It  would  have  been  impossible  for  the  legislator  to  declare  in  plainer 
terms  that  co-l  eirs  in  indivision,  although  they  are  "undivided  pro- 
pi-ietors^'-of  all  the  effects  of  the  succession,  hold  the  same  subject  to 
the  necessity,  not  only  of  settling  succession  debts,  but  also  of  a  full 
accounting  between  themselves  :  that  their  final  shares  are  only  deter- 
minable after  such  settlement  and  accounting ;  and  that  any  mortgages, , 
which  they  may  giant  upon  their  individual  interests,  will  attach  onlj  j 
to  their  shares  as  thus  finally  determined. 

That  like  principles  apply  to  the  case  of  an  unsettled  commnnity,  I 
think,  doesTiot  admit  of  serious  question. 

A  reference  to  our  fonner  opinion  and  decree  in  this  case,  will  show  i 
that  we  applied  them  in  all  their  length  and  breadth.     33  A.  1370.         | 
1  cannot  think  that  we  erred  jn  so  doing. 

If  the  widow  and  heirs  be  regarded  merely  as  co-proprietors,  thew 
rules  apply  ex  v^i  terminornm  of  Art.  1290  of  the  Code.     If  the  conimn-  t 
nity  effects  be  regarded  as  the  property  of  a  dissolved,   but  unsettled  ) 
partnership,  it  is  elementary  that  like  rules  apply  and  that  one  partner 
cannot  alienate  his  interest  in  particular  assets  or  in  the  whole  estate, 
to  the  prejudice  either  of  creditors  or  of  his  co-partners.    Claiborne  ?«. 
Creditors,  18  La.  501.     Indeed  it  is  difficult  to  uuderfttand  upon  what  ^ 
grounds  of  law  or  reason  rules  should  be  applied  to  the  interest  of  the 
widow  in  this  unsettled  community,  different  from  those  applicable  t4i 
the  interests  of  the  heirs,  her  co-proprietors. 

The  case  presented  is  this:  A  large  community  estate  fell  to  tfe^ 
widow  and  heirs,  several  of  the  latter  minors.  It  consisted  of  in^uifiv- 
ables  and  of  movables  of  great  value.  The  widow,  as  administrotm  of 
the  succession  and  as  legal  usufiuctuary,  entered  into  the  possetaion  of 
the  entire  estate.  She  converts  into  cash  all  the  movables,  exct^linc 
in  value  her  entire  share,  and  appropriated  it  to  herself.  Shp  rVis 
mortgaged  for  her  individual  debts  her  share  of  the  imnoiovablc  ppip 
erty.  But  for  this  mortgage,  it  would  not  be  disputed  that  upon  a  m- 
tlement  with  the  heirs  by  partition,  the  debt  due  by  the  widow  forthf 
community  funds,  received  and  converted  by  her,  would  form  |.iart  of  ] 
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the  Mtive  maaSj  and  tliat  the  imn^ovables,  or  proceeds  theieof,  would 
go  to  the  heirs  to  the  extent  necessary  to  make  them  equal  with  the 
widow. 

It  is  claimed,  however,  that  by  reason  of  tliis  mortgage,  tlie  mort- 
gagee succeeds  to  rights  which  the  widow  would  not  have]^liad,  and 
may  withhold  one-half  the  proceeds  of  tliese  immovables  from  the 
accounting  due  to  the  heirs.  .  . 

The  answer  is:  Nemio  plus  transferre  potest  quam  lidbet.  The  very 
case  is  presented  which  was  anticipated  in  Gestae  vs.  Florane,  31  A. 
496,  wliere,  in  discussing  the  efl'ect  of  a  mortgage  gianted  by  the  widow 
on  a  particular  immovable  of  an  unsettled  community,  tliis  Court  said: 
"The  heir,  as  well  asthe  creditor,  is  entitled  to  have  the  administra- 
tion of  the  succession,  as  an  entirety,  completed.  Non  constat  ^but  that 
the  widow  has  already  received  her  full  half  of  the'^entire  succession ; 
and  if  a  mortgage  given  by  her  upon  parts  of  its  remaining  property 
were  held  good  and  tlie  property  alienated  by  its  foreclosure,  the  heir 
would  be  denuded  of  his  inheritance." 

I  am  aware  that  the  decisions  are  conflicting  as  to  the  right  of  the 
surviving  partner  in  an  unsettled  community  to  mortgage  her  share  in 
particular  assets;  but,  conceding  that  right,  no  decision  exists  holding 
that  such  mortgage'  by  a  widow  administering  the  entire  community, 
could  defeat  her  obligation  to  account  to  the  heii*s,  or  could  have  effect 
to  reach  more  than  the  share  of  such  community  resulting  to  her  after 
guch  account  and  settlement  made  according  to  the  law  regulating  par- 
titions. 

If  such  be  the  law,  a  more  efficient  recipe  for  "denuding  heirs  of  their 
inheritance"  could  hardly J>e  devised. 

I,  therefore,  dissent  from  the  opinion  and  decree. 


Dissenting  Opinion. 

Manning,  J.  I  fullj^  concur  in  the  dissenting  opinion  of  Mr.  Justice 
Fenner,  but  even  if  I  did  not  agree  with  hira'  upon  the  law  as  stated  by 
him  as  a  general  proposition,  1  should  still  join  him  in  dissenting,  be- 
cause I  think  it  has  already  been  announced  as  the  law  of  this  particu- 
lar '^.ase. 

Ills  identical  partition  suit  was  before  this  Court  in  1881 ,  and  a  decree 
wa  '  sent  down,  so  minute  in  its  directions  that  it  covers  two  printed 
pa  »  of  the  Report.  Dickson  Case,  33  Ann.  1378-9.  The  lower  court 
ob  ^^ed  the  instructions  from  here,  and  this  appeal  is  from  its  judgment , 
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rendered  in  conformity  to  tbeui,  and  in  i  x<^rution  of  the  law  govern- 
ing partitions,  tlms  distinctly  ennnciate<l  to  the  judge  l>e1ow  for  hi? 
guidance  in  tlie  further  progress  of  the  suit. 

The  majority  opinion  liolds  tliat  the  plaintiff  was  not  a  party  to  the 
suit,  when  it  was  here  before,  in  her  capacity  of  mortgagee,  although 
she  was  a  party  to  it  in  another  capacity,  but  the  opinion  then  n-ndered 
de«alt  with  the  whole  question,  as  is  manifest  from  the  quotation  from 
it  incorporated  in  Justice  Fenner's  dissent  just  read,  which  annonutcf*! 
that  under  the  circumstances,  that  had  already  been  amply  set  forth, 
the  mortgage  given  by  the  defendant  Hannah  could  not  affect  her  (d>- 
ligation  to  account  to  her  copaitners,  and  could  not  prejudice  the 
rights  of  the  heirs  to  have  their  interests  satisfied  and  therefore  those 
mortgages  did  not  figure  as  factors  iu  the  partition. 

Now  comes  one  of  the  parties  to  that  suit,  albeit  not  then  claiTninp 
as  mortgagee,  and  insists  that  her  mortgage  shall  figure  as  a  very  ira- 
portant  factor  in  that  partition,  and  her  claim  is  allowed  and  enforr«Mi. 
I  cannot  approve  it. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  A  re-examination  of  tJiis  case  has  served  only  to 
confirm  us  in  the  con^ectness  of  our  views  previously  expressed.  Our 
decree  must,  however,  l>e  modified. 

The  amount  due  opponent  on  the  day  of  sale  in  capital  and  interest 
was  $18,533  33,  subject  to  credit  aggregating  $10,362  68,  which  left  a 
balance  of  $8170  65,  on  which  interest  was  improperly  allowed. 

The  error  can  be  corrected  without  gianting  a  rehearing. 

It  is,  therefore,  ordered  that  our  previous  decree  be'  amended  by  ] 
striking  therefrom  the  words  "aiwZ  interest,^^  which  follow  the  aniouni  , 
allowed  and  that  thus  reformed,  it  remain  undisturbed.  ' 

Rehearing  refused. 


No.  9172. 
Jean  Pomez  vs.  J.  B.  Camors  &  Co. 

A  party  auing  for  an  account  of  money  anA  socnritiee  entrusted  to  apother  cannot,  in  li^ 
progress  of  trial,  be  allowed  to  shift  Iiis  position  and  assume  in  argument  that  the  -pw^ 
erty  in  question  had  been  pledged  and  had  been  tortiously  disposed  of  by  the  iiled^ee. 

A  debtor  who  transfers  securities  in  full  ownernhip  to  his  creditor  in  settlement  of  the  tat- 
ter's claim,  with  the  right  of  redemption  within  a  specified  time,  loses  all  ri|^hta  and 
titles  of  ownership  to  that  propei-ty  if  he  fails  to  redeem  within  the  presoribod  delaj. 
Such  a  contract  is  one  of  sale  and  not  of  pledge. 
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4   PPEAL  fmm  the  Ci\il  District  Couit  for  the  Parish  of  Orleans, 

W.  S.  Benedict  for  PlfiintlfiT  and  Appellant. 

P.  E.  Theard  S  Som  for  Defemlants  and  Appellees.     ' 


The  opinion  of  the  Coui-t  was  delivered  by 

PocriK,  J.  PlauUiff  sues  for  ao  aeooufit  of  certain  sums  of  inoneT 
nd  of  st^cnritiea  alleged  to  have  boeu  plaeed  hy  liim  in  tlie  haiuls  of 
ef<'i)(lants  during  tlie  course  of  extended  transactions  which  lie  hat] 
rkh  them,  and  of  whiuii  tlioy  kept  the  accounts  V)y  mutual  ronsent. 

The  defeuiie  is  a  gen  end  denial  coupled  with  the  aveniient  that  de- 
?ndants,  liaving  issued  execution  on  a  judgment  whii^h  thej^  held 
gninst  the  plniutifT,  they  ohtniiicd  r^mnisjnent  profesa  on  several  par- 
es who  were  sui>iiosed  to  liold  and  control  property  of  their  judgment 
ebtar.  The  angweiis  of  the  several  garnishees  showed  that  the  prop- 
rty  of  plain tiiTs,  which  they  respectively  held^  had  been  pledged  to 
lem  to  secure  Pnmez's  indebtedness^  and  that  tlu^  property  thus  pledged 
as  barely  sufficient  in  value  to  secure  their  res[)eetive  claims,  Whcre- 
pon  defendants  entered  in  to  negotiations  with  plaintiff,  which  resulted 
i  thoiracqairing  in  full  owiiershiii,  aU  tlie  securities  for  which  he  suesy 
J  conilition  of  their  settling  his  indebteilnesa  to  the  garnishees,  and 
lier  debts  to  third  pei^ous,  of  payment  to  him  of  the  sum  of  three 
lodred  dollars,  and  of  givhig  htm  satisfaction  of  their  judgment, 
hey  tfien  alh^^je  that  a  fe\sr  djiys  thereafter,  at  tln^  urgent  request  of 
aiutiff,  and  wilh  a  benevolent  intention  of  assisting  him,  they  agreed 

give  him  the  right  of  redeeming  his  securities  witliin  a  delay  of 
ree  or  four  months,  by  reimbursing  the  varioiis  u,niounta  which  they 
(1  paid  ont  for  Idnij  and  by  paying  their  judgment,  reduced  by  con- 
Qt  to  about  two- thirds  of  its  amount,  in  capital  and  interest,  and 
at  on  his  failure  to  thus  redeem  hi  a  secnrities,  they  had  exercised  the 
jht  of  ownership  on  the  same^  and  had  disposed  of  them  as  their 
jpfid  property.  Hence  they  owed  him  no  account- 
The  evidence  is  simply  overwhelming  in  support  of  that  defense. 
It  shows  to  oar  entire  satisfaction  that  the  contract  entered  into  be- 
een  the  parties  was  oae  of  sale  and  giving  in  payment,  modifietl  by 

agreement  of  tlie  dglit  of  redemption  in  favor  of  plaintiff,  to  he 
areised  within  a  specified  time. 

Hie  right  of  redemption  was  not  exercised  within  the  prescribed 
iay,  and  the  defendai^ts  then  became  the  absolute  owners  of  the  se- ' 
ritieii  ill  question. 
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On  appeal,  plaintiff  Ktrenuonsly  contends  that  tlie  contract  i^iwi 
of  pledge,  ahd  lii.s  whole  argument  is  directed  to  show  a  viotaJii™  i 
that  contract  by  the  defendants,  by  means  of  the  sales  whitli 
made,  on  ])rivate  terms,  of  the  pledged  property,  without  the 
of  the  pledgor,  and  without  legal  authority. 

His  pleadings  do  not  set  forth  a  contract  of  pledge,  ami  \a 
more  of  the  nature  of  a  demand  for  an  account  froni  an  agent  nr  f 
^' negotionnn  (jestor.''     His  whole   reliance  in  his  attempt  t4t4nf1 
position  from  the  attitude  of  a  principal  calling  his  agent  toau  ,vrm 
to  that  of  a  pledgor  complaining  of  the  tortious  act*  of  his  \M:,vi 
can  be  attributed  to  the  following  incident : 

On  the  day  that  plaintiff  obt^iined  from  defendants  the  li^ht  of  i 
deeming  his  values,  lie  was  allowed  the  privilege  of  offering  ilKni  f^ij 
sale  on  the  market,  with  a  view  to  accelerate  the  ffnal  settleint'Jii,  m 
to  that  end  he  was  furnished  a  detjiiled  list  of  the  securities  by  thedflj 
fendant's  book-keeper,  who  wrote  at  the  bottom  of  the  list,  thi*  wah 
'^Pledged  to  J.  B.  Camors  &  Co.,"  etc. 

We  are  satisfied  with  the^explanation  of  that  error  given  by  thf  i 
fendants  and  by  their  book-keeper.  The  words  in  question  wfl 
written  without  the  knowledge,  consent  or  authority  of  th'  dttVnH 
b}^  the  book-keeper,  in  ignorance  of  the  real  nature  of  the 
tions,  and  under  the  mistaken  idea  that  his  employers'  claim 
thus  be  fortified.  Such  an  acknowledgement  by  a  mere  emplovf  rrt 
not  have  the  effect  of  changing  the  nature  of  the  defendants*  rtiuifl 
the  premises.  We  can  but  repeat  our  clear  conviction  that  ihf'iri 
session  was  that  of  owners,  for  valuable  consideration,  subjt  rt  (■nlf^ 
a  well  defined  and  restricted  right  (»f  redemption  in  favor  of  plu 
their  transferee. 

The  fact,  shown  by  the  record,  that  on   receiving  the  seciinii(*f 
fendants  proceeded  at  once  to  enter  satisfaction  of  4heir  jtui| 
whichl^the  debtor  accepted,  is  a  very  imi)ortant  and  significant  dn 
stance. 

Had  l^they- understood  their  position  under  the  contract  to  W  1 
pledgees,  and  theicfore  as  creditors,  they  would  certainly 
destroyed  one  of  the  piincipal  items  of  their  claim,  but  would 
contrary  have  taken  every  precaution    to  maintain. their  iiul^n 
full  force  and  vitality.     Having  disposed  of  their  own  and  lai;\  ful  | 
erty,  defendants  owe  no  account  to  plaintiff' or  any  one  ^Ise, 

Judgment  affirmed. 
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No.  9089. 
Charles  E.  Staub  vs.  W.  Van  Benthuysen. 

i  libel  is  any  publication  whether  in  writing,  print,  picture,  effigy,  or  other  fixed  represen- 
trtion  to  the  eye,  wliich  exposes  any  person  to  hatred,  conteinpt,  ridicule,  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoi4ed,[,or  which  has  a  tendency  to  iz^ure  him  in 
hifl  occapation. 

PnblicatioD  is  the  communication  of  the  libel  or  defamatory  matter  to  a  third  person. 
Srerytale  or  delivery  of  a  written  or  printed  copy  of  a  libel  is  a  fresh  publication,  and  every 
penon  who  sells  a  written  or  printed  copy  of  it  may  be  sue<l  therefor,  and  the  onus  of 
proTing  that  he  was  ignorant  of  its  Contents  is  on  the  defendant.    In  giving  currency  to 
ilAsderous  and  libellous  reports  and  publications,  a  party  is  as  much  responsible  crim  • 
inally  and  civilly  as  if  he  had  originated  the  defamation.    His  oi^y  defence  to  a  civil 
loit  is  to  shew  the  truth  of  the  charges  preferred,  while  in  a  criminal  prosecution  not 
only  most  the  truth' be  proved,  but  that  the  truth  was  published  for  good  motives  and 
for  jnstLdable  ends. 
The  word  'malice '  in  sudi  cases  does  not  imply,  much  less  mean,  ill  will  or  personal  malice. 
Jfallee  is  an  imputation  of  the  law  from  the  false  and  slanderous  nature  of  the  charge. 
Legal  malice  need  not  be  proved.    Actual  malice  may  be  proved  to  enhance  the  damages 
Ad7  pablicadon  which  is  false  and  defamatory  subjects  the  publisher  and  the  seller  to  dam- 
ages in  favour  of  the  party  aggrieved,  and  it  is  not  incumbent  upon  him  to  prove  that  he 
his  been  iivjured  by  the  publication. 
Hm  discharge  of  one  who  has  been  prosecuted  for  libel  does  not  prove  want  of  probable 
eaose  for  the  prosecution,  nor  malice  in  the  prosecutor. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


ffwU  dt  Lavillebeuvre  for  Plaiutiff  and  Appellant. 

John  M.  Bonner  and  E.  H.  Farrar  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Mankikg,  J.  This  suit  is  for  the  recovery  of  live  thonl^and  dollars 
u  damages  for  a  malicious  prosecution.  The  defendant  made  affidavit 
before  one  of  the  recorders  of  the  City  that  the  plaintiff  had  wilfully 
sud  maliciously  defamed  him  by  publishing,  selling,  and  distributing  a 
newBpax>er  called  ^The  Mascot,'  tending  to  provoke  him  to  wrath  and 
expose  him^to  contempt  and  ridicule.  The  plaintiff,  having  been  ar- 
reted under  this  affidavit,  was  discharged  by  the  Recorder  on  the 
Urouid  that  the  publicalbion  was  not  malicious. 

The  aUegations  are  that  the  plaintiff  is  a  clerk  ( salesman )  in  the 
book  store  and  news  stand  of  W.  F.  Goldthwaite,  where  all  the  local 
Bewspapers  and  the  principal  ones  from  other  cities  are  constantly 
•aid,  and  among  them  the  'Mascot' — ^that  he  did  not  sell  the  particular 
number  of  that  paper  complained  of  himself,  nor  cause  it  to  be  sold 
md  distributed  as  charged,  and  if  it  was  sold  at  that  stand  that  the 
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plaintiff  was  not  respoiijiible  therefor,  and  the  anest  and  i)rosecutioii 
of  liim  was  malicious  and  without  probable  cause. 

The  answer  repels  the  assertion  of  malice,  and  avers  that  the  de- 
fendant in  making  the  affidavit  acted  in  good  faith  and  on  the  ad?ire 
of  experienced  counsel,  and  that  there  was  probable  cauw,  for  at  the 
time  of  the  plaintiff's  arrest  he  w  as  selling  and  distributing  the  Mascot  of 
date  April  22,  1882,  which  contained  a  gross  and  defamatory  \\M  of 
the  defendant,  a  copy  of  which  is  appended.  It  is  furtlier  averi-ed  that 
the  plaintiff  in  divers  ways  and  at  sundry  times  has  held  bin»seh'ont 
to  the  community  as  the  owner  and  manager  of  the  news-stand,  and  is 
in  fact  such  owner  and  manager,  and  that  he  did  wantonly  and  raah- 
ciously  sell  and  circulate  the  number  of  the  newspaper  abovi*  iimi- 
tioned,  causing  damage  to  the  defendant  in  the  sum  of  ten  tb*iis^nDfl 
dollars  for  which  judgment  is  prayed. 

The  verdict  of  the  jury  did  not  sanction  either  claim.  The  plaintilT 
took  nothing  by  his  suit — the  defendant  nothing  by  his  reconventional 
demand.  i 

The  proof  is  entirely  satisfactory  that  the  plaintiff  is  part  owner  and 
sole  manager  of  the  news-stand.  Goldthwaite  owns  the  l>ook-&torv  in 
which  Staub  is  a  salesman  at  a  fixed  salaiy.  Staub  equally  share*  thr 
profits  with  Groldtliwaite  of  th*^  news-stand  appendant  to  the  book- 
store, and  entirely  manages  it.  He  has  advertised  himself  as  sole  (>to- 
prietor  of  the  news-stand  for  seven  years  in  the  City  Directory  and  ia 
the  newspapers,  and  has  written  laudatory-  notices  of  "  Stanb'sm  ^'*' 
stand"  which  he  had  inserted  in  the  newspapers.  The  public  kuotr  it 
as  Staub's,  and  the  public  so  know  it  from  Staub's  representations. 

There  is  no  dispute  of  the  fact  that  the  newspaper  in  question  was 
sold  at  that  news-stand.  Staub  denies  that  he  sold  the  parti<!ulai 
copy  which  was  introduced  in  evidence.  The  fact  was  that  copy  viw 
delivered  by  a  boy  about  the  stand. 

The  affidavit  and  arrest  were  made  on  April  29  tli..,  one  week  after 
the  date  of  the  publication.  In  this  interval  the  defendant  had  Ukeo 
legal  advice.  Counsel  infonncd  him  that  the  publication  was  libdloTJ? 
and  the  seller  was  liable  to  imprisonment  and  fine,  and  that  an  afiidavil 
should  be  made  as  the  basis  of  a  criminal  prosecution.  It  was  aco^rd* 
ingly  made. 

||  A  lib^l  is  any  publication  whether  in  writing,  printing,  pirnn, 

H  ©ffigy?  or  other  fixed  representation  to  the  eye  which  expose.**  any  per- 

son to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  \dm  ta 
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be  8huiincd  or  avoided,  or  wbicli  has  a  tendency  to  injure  him  in  his 
occupation.    Odgers  on  Libel  and  Slander.  7,  20. 

Publication  is  the  communication  of  the  libel  or  defamatory  matter 
to  a  third  pei*son.  Every  one  who  prints  or  publishes  a  libel  may  be 
sued  by  the  party  defamed,  and  to  such  action  it  is  no  defence  that 
another  wrote  it,  or  that  it  was  printed  or  published  by  the  desire  or 
procurement  of  another.  Every  sale  or  delivery  of  a  written  or  printed 
copy  of  a  libel  is  a  fi-esh  publication,  and  every  person  who  sells  a 
written  or  printed  co])y  of  it  may  be  sued  therefor,  and  the  onus  of 
proviflg  that  he  was  ignorant  of  its  contents  is  on  the  defendant.  Ibid. 
155, 159.  The  same  rules  apply  to  a  criminal  prosecution  for  libel  as 
to  a  civil  suit  for  damages  by  reason  thereof.  In  giving  currency  to 
slanderous  and  libellous  reports  and  publications,  a  party  is  as  much 
responsible  criminally  and  civilly  as  if  he  had  originated  the  defama- 
tion. His  only  defence  in  a  civil  suit  is  to  shew  the  truth  of  the 
charges  preferred,  and  not  the  fact  that  others  had  preferred  them. 
State  V.  Butinan,  15  Ann.  166.  In  a  criminal  prosecution  not  only 
must  the  truth  be  proved,  but  that  the  truth  was  published  for  good 
motives  and  justifiable  ends.    State  v.  Bienvenu,  not  yet  reported. 

The  word  ^malice'  when  used  in  civil  or  criminal  pleading  in  cases 
of  this  kind  does  not  imply,  much  less  mean,  ill  will  or  personal  malice. 
Its  legal  sense  is  a  wrongful  act  done  without  just  cause  or  excuse. 
MaUce  is  an  imputation  of  the  law  from  the  false  and  injurious  nature 
of  the  charge,  and  differs  from  actual  malice  or  ill  will,  which  latter 
may  be  proved  to  enhance  the  damages.  Legal  malice  need  not  be 
proved.  The  law  imputes  it  to  the  publisher  of  a  libel  from  the  act  of 
publication. 

Any  V"l>li<^ati<^i^  which  is  folse  and  defamatory  subjects  the  publisher 
to  damages  in  favour  of  the  party  aggrieved — printed  or  written  slan- 
der being  justly  considered  more  pernicious  than  verbal.  The  law 
holds  the  publisher  responsible  as  the  instrument  used  for  the  dissem- 
ination of  calumny  wliereby  the  character  of  any  one  may  be  blasted, 
or  his  busif  ess  injured,  or  his  social  standing  impaired.  And  it  is  not 
incumbent  on  the  party  assailed  by  falsehood  and  defamation  to  shew 
malice  against  liimself  on  the  part  of  the  publisher,  nor  to  prove  that 
he  has  been  injured  by  the  publication.  Perret  v.  N.  0.  Times,  25 
Ann.  170. 

The  offensive  publication  was  a  cartoon  wherein  the  defendant  was 
represented  as  a  trickster  manipulating  the  city  council  in  the  interests 
of  the  railroads  of  which  he  is  president,  and  the  letter-press  attributes 
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to  him  bribery.     It  was  well  calculated  to  excite  indignation  in  him  at 
*V  the  outrage,  and  indignation  against  him  in  the  community.    Few 

^'  \  things  could  be  more  galling  to  a  high-minded  and  honorable  man, 

and  the  plaintiff's  own  witnesses  are  unanimous  in  placing  the  de- 
fendant in  that  category.  The  prosecution  of  the  plaintiff  by  him  for 
this  publication  had  therefore  probable  cause,  and  malice  in  the  plain- 
tiff, is  implied.  Malice  in  the  defendant  in  instituting  the  prosecntion 
is  conspicuously  absent.  He  was  ready  to  become  bail  for  the  plaintiff 
if  the  Recorder  had  committed  him. 

The  discharge  of  the  plaintiff  does  not  prove  want  of  probable  cauae 
for  the  prosecution,  nor  malice  in  the  prosecutor.  Godfrey  v.  Soniat, 
33  Ann.  915 ;  Vinas  vs  Merch.  Ins.  Co.  Ibid.,  1266.  It  is  clear  there- 
fore that  the  plaintiff  is  without  solid  basis  for  his  action  for  damages. 
He  had  voluntarily  plaeed  himself  in  a  position  where  the  enginery  of  the 
criminal  law  might  be  invoked  against  him.  He  is  presumed  to  know 
that  the  law  of  tliis  State  denounces  the  punishment  of  fine  and  im- 
prisonment against  whoever  maliciously  defames  any  person  by  makiDg, 
writing,  publishing,  or  causing  to  be  published  any  manner  of  libeL 
Rev.  Stats,  sec.  3643.  No  harshness  was  used  save  that  which  is  insepar- 
able from  a  formal  arrest.  He  was  detained  an  hour  before  the  Re- 
corder. His  pecuniary  losses  are  thirty  dollars  lawyer's  fee  for  defeudiu^ 
him  there,  and  twenty-five  for  costs  here.  The  incurring  these  lo^?ts 
was  the  necessary  outcome  of  his  violation  of  the  law  in  the  first  in- 
stance, and  of  his  present  futile  effort  to  invoke  the  law  againi^t  ohe 
whom  he  has  injured.  He  can  have  no  redress  because  he  has  no  in- 
jury to  be  redressed.  Actions  of  this  sort  have  never  been  favciiiriHl. 
and  in  order  to  sustain  them  a  clear  case  must  be  established,  when 
the  forms  of  justice  have  been  perverted  to  the  gratification  oU  private 
malice  and  the  wilful  oppression  of  the  innocent.  Laville  v.  Biga*'- 
naud,  15  Ann.  605. 

It  follows  as  an  inevitable  consequence  that  the  defendant  is  ent^i  U  1 
to  redress.  If  the  plaintiff  has  published  a  libel  of  him,  or  to  iLse  tht 
ordinary  non-legal  language,  has  sold,  distributed  and  <circulat-eii  a 
newspaper  which  contained  a  representation  of  the  defendant  in  picture 
and  printing  which  exposed  him  to  obloquy,  or  which  had  a  tendency 
to  injure  him  in  business,  or  impair  his  social  position,  or  degrade  hi^ii 
in  the  esteem  of  his  friends  and  of  the  public,  and  upon  being  [jut  to 
the  proof  not  a  scintilla  of  it  is  even  tendered  to  establish  that  it  waa 
the  truth,  but  on  the  contrary  his  own  witnesses  affirm  vthe  opposite— 
then  has  the  plaintiff  inflicted  on  the  defendant  an  injury  recogni:*M 
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au  a  legal  case  for  satisfaction  in  damages.  They  may  not  be  large. 
Circumstances  may  interpose  to  reduce  them  to  something  like  nomi- 
nal reparation,  but  the  right  to  them  is  a  legal  corroUary  from  the  as- 
certainment that  the  party  who  inflicted  the  injury  had  no  justification 
for  it. 

It  is  a  conclusive  presumption  of  law  that  damage  has  ensued  from 
a  libellous  publication,  and  therefore  actual  damage  need  not  be  proved. 
Tresca  v.  Maddox,  XT  Ann.  207.  Lobe  v.  Gary,  .3:3  Ann.  914.  But 
damage  was  proved.  The  defendant  in  his  testimony  points  out  the 
partial  injury  to  his  business  consequent  thereon,  but  we  apprehend 
the  greater  sore  was  the  assault  on  his  character  and  the  attribution  to 
him  of  an  infamy  revolting  to  his  sense  of  honour. 

It  would  have  been  so  easy  for  the  plaintiff  to  have  ascertained 
whether  the  libellous  cartoon  was  in  the  newspaper  before  selling  it, 
and  equally  so  to  have  pleaded  ignorance  of  its  contents  which  he 
failed  both  to  plead  and  to  prove.  We  will  not  now  consider  what  would 
have  been  the  effect  had  he  alleged  and  proved  ignprance.  We  are 
willing  to  believe  under  the  proof  that  he  was  not  actuated  by  ill-will 
or  personal  malice.  We  nott^  the  kind  and  extent  of  his  business  - 
that  his  salai-y  is  not  large,  and  his  share  of  profits  from  the  news-^tand 
m  presumably  not  larger.  The  purposes  of  justice  will  be  fulfilled  by 
a  judgment  against  him  for  fifty  dollars. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
I'Miirt  rejecting  the  plaintiff's  demand  is  affirmed,  and  that  tlie  verdict 
of  the  jury  disallowing  the  reconventioual  demand  of  the  defendant  is 
«et  aside  and  the  judgment  thereon  is  reversed,  and  it  is  now  decreed 
that  Watson  Van  Benthuysen  have  and  recover  of  Charles  E.  Staub 
fiftv  dollars  and  his  costs. 


No.  9072. 

NUMA    MOLL^RE   VS.  JOHN    P.    HaRP. 

'<nlM  executed  by  a  yonog  man  iu  favor  of- his  ancle,  under  the  pressure  of  threats  from  the 
latter  of  taking  the  life  of  the  former  in  case  of  his  refusal  to  acknowledge  a  pretended 
indebtedaeas  to  his  uncle,  are  invalid,  and  payment  of  the  same  will  not  be  enforced  by 
the  courts. 

Tb«  reverential  fear  of  a  relative,  coupled  with  threats,  is  sufficient  to  invalidate  a  contract. 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  Ascen- 
sion.    Cheevers,  J. 


Edw,  N.  Pugh  for  Plaintiff  and  Appellee. 
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\loll^tv  v«  Hiup. 


B*  J?l  Sims  for  Defendant  nud  Appellant. 


The  opinion  of  tlie  Court  was  delivered  bj 

PocriK,  J-     Dofendiiut  i-e^ists  tike  payment  of  fifteen  promiworjnoti 
of  one  Umidred  dollars  each,  executed  hy  Itini  in  tav^jr  of  piaiiuiff, 
the  groouds  tliat  aaid  notes  were  executed  witliout  conaiilcir4tioa  m 
that  tliey  were  obtaiiied  from  hitn  by  means  of  tlireata  of  great 
hann  by  plaintiff. 

His  defence  was  rejected  and  lie  has  appealed. 

The  record  shown  that  phiintiff  i^  the  unclts  and  haa  bf^B  the  pr* 
tec  tor,  of  tlie  defendant,  wlumi  lie  started  in  business  in  tlie  veatl^ 
as  a  mercliant,  when  the  latter  was  only  nineteen  years  of  age. 

The  a Bsi stance  which  the  nucle  gave  to  the  nephew  consisted  of 
loan  of  a  small  sum  of  inoncy  and  of  bis  endorsement  by  bis  cre^l 
among  his  werchauts  in  New  Orleans. 

The  defendant  prospered  in  luisiness,  refunded  to  \m  nndethc  moi)«| 
which  iie  had  borrowed  of  hi mj  and  in  tlie  course  of  three  ye4u^be 
become  the  J  attar's  creditor  for  a  store  account.  On  a  call  ft)r  u  setii 
ment  of  his  account,  the  nncle  became  very  violent j  and  clauii^d  W 
a  partner  in  defendant'^  business;  and  iii  the  hitter's  store  h\^  exiled 
a  settlement  of  the  pretended  partnership,  thieateniug  that  in 
of  a  satisfactory  settlement  he  wotdd  lake  the  life  of  the  ilefeadant,^ 

Following:  up  his  demand  for  a  settlement  of  the  partnership.  Ue 
a  few  days  later  two  of  his  friends  to  the  defendant's  store  for  tbe 
pose  of  obtaining  such  settlement.  The  defendant  then  si^jiipda 
ten  acknowledgment  of  a  tiarlnership  Ijetween  his  uncle  and  hitasi 
his  atoi'e.  Later  on^  he  executed  the  notes  uow  in  suit,  in  settkiflj 
of  his  uncle's  interest  in  the  business.  The  notes  were  made  on  the 
of  Febnini-j^  1878,  payable  on  demand  to  plaintiff,  and  this  auitl 
instituted  on  the  16th  of  May  following. 

The  evidence  proves  conclusivelj  that  plaintiff  had  no  share  orini 
est  in  defendant's  store  or  business,  and  that  he  had  fully  and  uiie^jii 
ocally  recognized  that  fact  and  had  urged  no  contrary  pretenii 
during  the  three  years  that  defendant  had  conducted  the  hnsiui^ 
which  he  had  assisted  him  at  its  inception. 

We  are  further  convinced  from  the  eviilence  that  the  written 
knowledgment  of  a  partnt^rship  and  the  subsequent  execution  ef 
notes,  were  obtained  from  the  dolendant  by  the  rcpent^il  and  vidi 
threats  of  his  uncle.    The  acts  of  the  latter  placed  tlie  defendant  in 
teriible  dilemTua  of  receiving  great  injury  from  the  well  known 
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lice  of  plaintiff,  or  of  shedding  the  blood  of  liis  own  unok  and  former 
protestor.  In  hia  liarassing  embaiTassment,  lie  took  tho  advice  of 
frk  uile,  who  persuaded  hiui  that  by  means  of  tlie  pi'0i)08ed  mottle  ment  j 

lie  would  escape  the  harm  which  they  all  foresaw  in  the  UDilu^d  ^^sav-  \ 

*^gc  disposition." 

These  conclasions  are  crystalized  into  a  demonstration  by  the  cir-  j 

ciimstancc  that  pljiintiff  made  no  srrious  efforts  to  meet  and  counteract 
tbe  evidence  introduced  by  the  defendant  in  support  of  his  grounds  of 
resistance. 

The  record  shows  that  plaintiff  and  the  two  friends  wlio  had  obtained 
the  written  agknowledgment  of  the  defendant  toucliing  the  pretended 
pnrtiiership,  were  all  living  in  the  very  parish  where  the  tase  was  tiiod 
at  tlie  time  of  trial,  and  that  neither  of  tlicm  was  placed  on  the  witness 
stand. 

In  face  of  the  damaging  testimony  introduced  by  the  defendant,  and 
which  had  at  least  the  effect  of  creating  grave  doubts  as  to  t!ie  valid- 
ity of  the  contract  and  of  shifting  the  burden  of  evidcnoo  on  plaintiff, 
it  wa&  incumbent  upon  him  to  meet  tlie  same  by  his  own  testimony  and 
by  that  of  the  persons  who  had  been  efficient  factors  in  psirta  of  the  res 
g€$f4E,  His  failure  to  produce  that  indispensable  evideni^e  leaves  his 
case  without  support,  and  strips  his  claim  of  all  force  either  in  law  or 
in  equity. 

We,  therefore,  conclude  that  there  was  no  legal  cause  for  the  con- 
tract sought  to  be  enforced,  and  that  it  is  entirely  invalidated  by  the 
threats  made  by  plaintiff.     C.  C.  1854,  1859;  12  Rob.  'S7S, 

The  judgment  appealed  from  is  therefore  erroneous,  and  it  is  in  con- 
•eqnence  annulled,  avoided  and  reversed  j  and  plaintiff's  claim  ig  ther^ 
fore  rejected  and  his  action  is  dismissed  at  his  costs  in  both  courts. 

Rehearing  refused. 


No.  9009. 

]  Carter  Brothers  &  Co.  vs.  Gtallowat  &  Burns. — Allen,  Wi^st  & 

Bush,  Garnishees. 

Cr«^it  n  of  an  individual  cannot  apply  tbo  assets  of  a  partnership,  of  whlcb  that  fodlHd- 
oj  JA  a  member,  to  the  payment  of  bis  debt,  to  tbo  prejudice  of  creditors  of  tke  part 
D«  (hip. 

TIte  p  rtneraliip  conld  hare  resisted  a  wrongfU  application  of  ita  assets,  aad  what  it  qonld 
hi      doDA,  its  creditors  can  do. 


38    Ai^ 
40  imi 
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Gftrter  Brotheriv  &  Co.  tb,  G«I1awitv  dt  Bums. 


The  aoqaiescence  in  or  consent  to  this  wTonKfuI  appllciition  by  the  other  memWrt  of  ib«  ^wrt 
nerahip  cannot  destroy  or  impair  tlip  ri^hta  of  the  iirMlittir*  of  thr  firm  npati  Ui*  tm- 
attsets.  after  they  have  been  fixed  by  the  attftcbbiemt  of  thosw  oAM^Lfi. 

A    PPEAL  from  the  Civil  DiRtrirt  Cmirt  for  the  Parfeih  nf  Orleaijh. 
i\.    Rightar  J. 

0%<M.  fif.  Bice  for  Plaintiflfe  and  Appt^llees, 

A,  Ooldthwaite  for  the  Garni  ah  c^t^a,  Apyx^lljiTit.R. 


The  opinion  of  the  Court  was  deHv«*rpd  hy 

Manning,  J.  The  plaintiffs  arf^  a  biiHiness  firm  in  LmiiRville.  Rf. 
who  are  creditors  of  the  defend^mt  firin  in  Trc 7.evant.  Tf^nii.  for  Ira.WSJj^. 
This  suit  upon  that  indebtedni  fti^  w^a  instituted  hert?^  ftupparted  bj  k 
writ  of  attachment,  and  Allen,  West  Sl  Biiah,  h  business  finn  of  New 
Orleans,  were  served  with  prore.^s  of  ^ftirnishinen^  and  inti^noiratorif*. 
They  answered  denying  any  indehteduees  and  their  zinswers  were 
traversed. 

On  January  4,  1882,  Allen,  West,  &  Bu&h  owed  ftalloway  &  Bum*  1 
$335.56.     Two  weeks  before  thi**  Calloway  \viu\  been   in   New  OrWu* 

I  and  directed  Allen,  West  &  Timsh  to  buy  two  hundred  balew  cotton  ft)- 

tures  for  April  delivery.     It  was  done.     Gralloway  then  directed  A.  W.  J 
f  &  B.  to^put  them  in  his  name,  aayin;;  his  partner  knew  nothing  of  tb*  ^ 

I  transaction.     They  accordingly  opr^ned  an  account  with  Galloway  in- 

I  dividually  for  this  jmrchase  of  fu tures,  thus  reeognijting  it  as  sepante  j 

"l  from  the  firm  account  and  out^^ide  of  the  firm  1>uHiness,  a^  ind^  it  I 

I  was.    This  was  in  the  latter  part  of  Dec,  1 881 , 

,  On  Jan.  4,  1882,  Galloway   having  returned  U^  Tennessee  wrow*  A. 

W.  &  B.  in  the  name  of  his  firm  ;— "we  enclose  you  bill  lading  for  faur 
l)ales  cotton  as  margin  on  the  r^mtTa-ct  for  two  hiind red"  April  rotWn 
bought  for  account  W.  H.  Galloway  when  he   was  in  your  city  befoff 
•  I  the  holidays.     You  will   please    prote<rt  the    t'ontraet,  as    the  c^tum 

I  shipped   to   day   and   what  you  have  on  hand,   at  eleven   ceutss  fm 

middling,  will  make  you  safe  and  the  remainder  will  be  shipped  tt«  fafu 
318  we  can  buy  it." 

The  firm  of  Galloway  &  Burn.'*  failed  in  Tennessee  on   FebrnairS*. 
1882,  and  this  attachment  issur^l  on  the  20t.h  of  the  saime  month* 
After  this  failure  and  after  the  werviee  of  this  attachment  the  indi- 
,  vidual  account  with  Galloway  was  closed  by  charging  the  loss  on  ty 

npeculation  in  futures  to  the  firm  account,  thei'eby  aliStorbing  tli* 
$335.56  which  A.  W.*&  B.  owed  Gallow^iy  fc  Rums,  and  convi  nin^ 
Ihem  into  debtors  instead  of  creditors  of  A.  W*  &.   B.     Mr.  Allen  u  * 
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utm  says  ftalloway''s  pergonal  iudt'btedness,  and  wliicb  his  firm 
rgeil  to  tke  ;ircount  of  Gullowa^  &.  Hums,  was  about  nine  hundred 
larB,  ivnd  if  t\w\  luid  not  so  rliarged  it,^G  &  B  would  have  had  a 
iit, 

t  Joea  not  up  pear  whether  Galloway  owed  A.  W.  &  B  any  sum  on 
oiiut  of  J  lis  specutation  in  futart^s  Mt  the  date  of  service  of  garnish- 
Qt.    Mftat  of  the  cotton  wa«  then  unsold. 

'he  lower  court  giivt*  jiidguieur  maintaining  the  attachment  and  con- 
ijuefl  the  garnishees  t^i  pay  the  plaintiffs  $335.56  ^with  interest  from 
date  of  garnishment. 

'he  real  question  ift,  whether  ereditors  of  an  individual  can  apply 
liwsettt  of  a  partneriship,  of  whii  h  that  individual  is  a  member,  to  the 
ment  of  the  individual'^  debt  fo  the  prejudice  of  creditors  of  the  - 
tnership.  In  this  ease  there  was  no  diversion  by  Galloway  of  the 
tnershii)  aaseti*  to  the  payment  of  hm  debt.  It  does  notTappear  that 
directed  hiH  iufli virtual  debt  to  In-  i- barged  in  the  partnership  ac- 
int,  or  that  he  gave  any  direction  whatever  about  it.  The  diversion 
&liy  the  ganii«*heeK  theuis^ilves  of  tlieir  own  mere  motion.  A.W.  & 
found  Ualloway  wa«  debtor  to  them,  and  they  were  debtors  to  Gallo- 
y  &  Dums  in  a  less  sum,  and  they  cancelled  the  one  with  the  other  *• 

f  iiinfo  after  other  partiep  hart  a^^quired  rights  upon  the  partnership  ^ 

kI 

Jalloway  &  Burns  could  have  resistefi  this  wrongfid  application  of 
It  aseet}*,  and  what  they  could  have  done,  their  creditors  can  do. 
n)8  in  hirt  tcntimony  Hays  lie  waa  ignorant  of  what  had  been  done,  t 

I  when  he  lt;arned  it  objected  to  it.  He  seems  to  have  been  quies- 
ii  and  inactive.  But  even  hia  acquiescence  or  consent,  after  the 
lure  of  the  tirnj  and  attaelnnent  of  its  assets  by  its  creditors,  could 
I  impair  the  right  of  those  creditoiH  upon  those  assets.  Caldwell  v. 
itt.  r)4  N,  Ham  p.  — ;  Graw  v.  Calrtwell,  5  Co  wen,  489;  Evemgheim 
Enaworrh,  7  Wend.  328. 

rhe  garni  fe^hecR'  counsel  uige  there  was  no  bad  faith  on  their  part, 
d  that  "they  opened  an  account  on  tlieir  books  with  Galloway  evi- 
ntly  in  ignonince  of  the  effect  it  would  have.  •  «  *  Tliere  was 
collusion.  There  may  have  been  ignorance  of  the  nice  distinctions 
wle  in  courts  of  lavs ." 

It  is  wot  a  question  of  good  or  had  faith,  but  simply  of  the  legal 
iht  of  creditorH  to  avail  themselves  of  the  effect  produced  by  the 
tiduct  of  othere,  and  t  *  claim  the  benefit  of  the  nice  distinctions  that 
(^  law  has  made  which  are  applicable  to  the  facts  in  hand. 
Judgment  affirmed. 


3  I 
I  \ 
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Payn©  vs.  Jarao«  and  Trnger. 

No.  8911. 
Jacob  U.  Payne  vs.  Samuel  L.  James  and  Louis  Trageb. 

Although  the  members  of  a  planting  partnorebip  are  bound  only  Jointly  for  parUienhip 
debts,  yet  they  may  stipulate  for  a  solidar^^  obligation  bv  special  contract,  and  they  wiQ 
be  BO  hold  by  the  coarts. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleam. 
lissot,  J. 

Breavx  &  Hall  for  Plaintiff  and  Appellee. 

J.  Aroni  and  W.  F.  cO  D.  G.  Mellcn  for  Defendants  and  AppellamtB. 


The  opinion  of  the  Court  was  delivered  by 

PocHifi,  J.    The  following  are  tlie  facts  of  this  case : 

By  authentic  act,  under  date  of  January  21,  1882,  plaintiff  leased  to 
defendants  a  plantation  in  the  parish  of  Avoyelles,  and  in  the  same  act 
he  agreed  to  sell  to  them  some  seed  cane  and  some  mules,  situated  oa 
said  plantation ;  stipulating  that  the  quantity  and  the  cost  of  thecaue, 
as  well  as  the  value  of  the  mules  were  to  be  ascertained  and  fixed  by 
future  examination  and  appraisement,  according  to  a  plan  adopted  by 
the  parties,  and  detailed  in  the  act. 

It  was  stipulated  in  the  act  that  the  defendants  bound  themselves  ti 
solido  for  all  the  obligations  of  their  contract.  Subsequently  the  pnefiS 
of  the  seed  cane  was  fixed  at  $1500,  and  that  of  the  mules  at  |17'N>.  ia 
payment  of  which  the  defendant,  Louis  Trager,  executed  two  proniL^aotj 
notes  for  the  respective  amounts,  which  he  signed  under  the  pariDe^ 
ship  name  of  "James  &  Trager." 

The  notes  were  made  in  solido. 

This  suit  is  brought  to  enforce  their  payment,  but  is  mainly  p 
cated  on  tlie  aet  of  lease  and  agreement  of  sale  above  referred  to. 

The  defendant,  S.  L.  James,  alone  was  cited,  and  he  alone  defendij 
His  answer  is  a  general  denial,  coupled  with  a  special  denial  of  anj 
authority  in  Louis  Trager  to  execute  any  notes  for  him  or  for  the  [i^rt- 
nership.  But  the  real  contention,  as  disclosed  on  the  trial,  is  tliat  tbi 
defendant,  James,  is  bound  only  jointly  and  not  in  solido  on  the  anmaal 
due  to  plaintiff.     He  appeals  from  an  adverse  judgment. 

His  proposition,  that  a  partner  in  a  planting  or  ordinary  partneraM| 
is  bound  only  jointly  or  for  his  virile  share  of  the  film's  debts,  i'^  M' 
questionably  correct,  and  would  sustain  his  defenses  under  ortlinarj 
circumstances.  J 

But  the  act  under  which  this  debt  was  created  contains  an  rniai^ 
biguous  declaration  that  the  defendants  intended  to,  and  that  they  di^ 


pred^ 
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Lnmbert  &  Co.  tp.  Short., 


bind  themselves  in  solldo  for  the  payment  of  the  seed  cane  anil  of  th*^ 
mules  which  they  had  purchased  from  plaintift. 

In  his  testimony  the  defendant  James  does  not  deny  the  authority 
of  his  partner  to  fix  the  cost  of  the  seed  cane  and  the  price  of  the  mulea, 
and  to  bind  the  partnership  for  the  payment  thereof,  but  ht*  simply 
contends  that  ho  is  bound  for  only  one-half  of  the  same,  wliiili  lie  ex- 
presses his  willingness  to  pay. 

His  answer  to  the  suggestion  that  in  the  authentic  act  of  lease  abtive 
stated,  he  had  stipulated  for  an  obligation  in  solids,  is  thiit  lie  si*nifd 
the  act  without  reading  it.  That  omission  is  his  misfortunes  but  n.^  i\ 
means  of  defense  it  is  without  force  in  law  or  in  e(]uity. 

He  had  bound  himself  in  «oZ{do,and  the  district  judge  correttly  held 
him  to  his  contract. 

Jndgment  affirmed. 

Fenner,  J.  recused  on  ground  of  affinity. 


No.  8393. 
A.  Lambert  &  Co.  vs.  J.  P.  H.  Short. 

8  bad  *  contract  with  C  for  a  Bupply  of  cool,  and  wns  nnablo  to  get  the  cash  to  mnLkc  ieod«t 
of  tho  sam  stipulated  for  advance  paymeut.  L  bargained  with  S  to  avail  hiuiHoir  uF  rUii 
cootract  and  for  the  purpose  of  fastf-ning  it  upon  C.  hnnded  S  tho  raonoy  to  niok^  tbn 
tender.  C  refused  to  receive  it.  S  was  unable  to  perform  his  contract  wllb  L  and  th« 
litter  demanded  of  him  the  refunding  the  money. 

ff«U,  that  L  could  enfoico  his  demand -and  was  entitled  to  Judgment  for  the  amount  with 
ioterest 

PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


A 


thus.  S.  Bice  for  Plaintiffs  and  Appellees. 
B.  Shackelford  for  Defendant  and  Appellant. 


I    The  opinion  of  the  Court  was  delivered  by 

I  MANXfNG,  J.  The  plaintiffs  sue  to  recover  three  thousand  dollar? 
|nit  In  the  hands  of  the  defendant  to  enable  him  to  make  tender  or 
piTnient  of  it  to  W.  S.  Campbell. 

The  cool  contracts  of  these  three  parties  have  already  been  befoi-e 

i  twice. 

Campbell  had  a  contract  with  Lambert  &  Co.  for  the  delivery  to 

r*^  I  of  sixty  thousand  bushels  of  coal,  with  the  privilege  of  twenty 
a^ind  additional,  at  a  stipulated  price. 
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Lambert  6c  Co.  vs.  ShorL 


Short  Lad  bought  of  Campbell  an  indefiuit^  quantity  of  coal,  whidi 
he  assumed  was  limitless,  but  with  the  couditiou  that  his  indebtedne^H 
should  not  at  any  time  exceed  fifteen  hundred  dollars. 

Coal  went  up  at  a  bouncj.  Lambert's  loss  on  his  contracts  with 
Campbell  bid  fair  to  be  large.  He  hedged  at  once  by  bargaiuiug  with 
Short  to  avail  himself  of  Short's  contract  with  Campbell.  By  this 
means  Lambert  would  offset  Campbell's  orders  on  him  for  coal  with 
Short's  orders  on  Campbell. 

The  whole  scheme  fell  through.  Lambert  refused  to  deliver  coal  to 
Campbell  but  wanted  to  exchange  Short's  orders  instead.  CamiiWl 
sued  Lambert  for  over  $29,000  as  damages  for  breach  of  contract. 

Campbell,  discovering  that  Short  had  exceeded  the  stipulated  iu- 
debtedness,  brought  suit  against  him,  and  Short  reconvened,  setting  up 
the  contract  for  limitless  coal. 

Both  these  suits  came  to  gnef.  (The  first  not  yet  reported.  Tho 
last,  ti5  Ann.  447.)     This  is  the  third  suit  in  course. 

Short  had  not  the  means  to  make  the  ca«h  payment  or  tender  to 
Campbell  on  his  contract.     Lambert  was  of  course  anxious  to  festen  , 
that  contract  on  Campbell,  and  he  therefore  handed  Short  thi-ee  thous- 
and dollars  to  make  the  tender.     It  was  made  and  refused. 

Then  Lambert  asked  the  return  of  the  money.  Short  not  only  re- 
fused to  retui'n  it,  but  claims  that  it  is  his  and  more  besides. 

Lambert  brought  this  suit  to  get  it  back,  and  Short  reconvenes  for 
over  twenty  eight  thousand  dollars  more,  on  the  plea  that  he  had  given 
Lambert,  orders  on  Campbell  for  coal  which  amounted  to  over  tliirtv 
one  thousand  dollars — orders  which  were  never  honoured,  and  whitli 
he  had  no  right  to  give — and  which  were  given  with  '  a  cotisciou-^ut?;!!* 
that  they  were  not  in  keeping  and  harmony  with  his  agreement*  Ser 
the  language  of  this  Court,  Campbell  v.  Short,  35  Ann.  450.  ^ 

Surely  there  was  never  so  unfounded  a  pretension.  The  statemmt 
of  the  case  is  a  refutation  of  the  pretension.  ^ 

The  lower  court  gave  judgment  for  the  plaintiffs  on  both  denifiii^?— 
in  their  favour  for  the  sum  claimed  with  interest,  and  reelecting  the  re- 
conventional  demand. 

Judgment  affirmed. 
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Ames  vs.  Trausportation  Company. 

No.  8876. 

Fkedekicr  \V.  Ames  vs.  The  New  Okleans  and  Red  River 
Tkanspoktation  Company. 


Where  the  owiieiv  of  a  itteambunt  are  captain  ard  clerk  of  her  and  she  i»  chai-tered  fur  a 
year,  the  charterer  stipulatint;  the  privilege  of  appointing  the  captain  and  otficera,  and 
no  change  !»  made  of  the  existing  ofticers  it  in  a  tacit  appointment  of  them. 

The  boat  i«  not  less  in  tho  costody  of  the  charterer  because  the  master  is  also  part  owner. 

Whefe  the  charter-part>'  gives  tht*  charterer  full  and  absolute  control  of  the  boat  when 
where  and  how  she  shall  be  employed,  he  is  responsible  for  damage  done  to  the  boat 
when  '  Uid  up '  equally  as  when  en  voyage. 

When  the  charter-party  contains  the  agreement  that  the  charterer  shall  be  responsible  for 
damage  from  unaroidable  accident,  and  that  the  owner  shall  have  the  damage  repaired 
which  shall  be  reimbursed  him  by  the  charterer,  the  owner  is  entitled  to  judgment  for 
such  aum  as  he  shall  prove  was  exx)ended  by  him  for  such  repairs,  after  deducting  the 
amount  paid  by  Insurance  companies  on  their  policies 

VPPEAL  ftoiii  tJie  Civil  District  Court,  for  tlie  Parish  of  Orleans. 
Ti^ot,  J. 


JK  C,  dt  L,  L.  TAibatt  for  Plaintift*  and  Appellee. 
W,  8.  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Tlie  plaintiff  sues  to  recover  $J,50.5.5()  for  damage 
sustained  by  the  steamboat  W.  J.  Behan  whilst  under  charter  to  the 
defendant  company,  alleging  that  this  damage  was  occasioned  by  a 
violent  storm  while  the  boat  was  in  the  charge  and  custody  of  the 
charterer. 

The  boat  was  not  pursuing  any  voyage.  The  storm  occured  Sept.  1, 
1879  at  which  time  and  for  a  long  time  before  she  was  **  laid  up,"  and 
was  moored  at  Algiers  in  charge  of  watchmen. 

The  charter  contains  the  stipulation  that  the  company  shall  have  the 
privilege  of  appointing  the  captain  officers  and  men  of  the  steamboat, 
and  shall  have  full  and  absolute  control  of  her  as  to  time,  when  where 
and  how  she  shall  be  employed,  during  the  existence  of  the  charter. 

The  plaintiff  is  half  owner  of  the  boat — one  Wilkinson  owns  the 
other  half.  The  plaintiff  is  the  subrogee  of  Wilkinson's  claim.  Wilkin- 
son wa«  captain  and  Ames  clerk.  The  above  clause  in  the  charter- 
party  was  intended  to  vest  in  the  Company  the  right  to  discharge  and 
Ifflit  out  the  captain  and  clerk  of  boats  that  should  come  into  the  ^pool' 
orhich  the  Company  had  formed,  even  when  these  officers  were  the 
**w  ti*  rs,  and  thus  in  that  respect  have  full[and  absolute  control  of  every 
Ix^t  that  should  become  partner  in  the  association.     The  concluding 
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clause  of  the  paragraph  stipulated  the  same  control  of  the  use  of  the 
boat— when,  how,  and  where  she  should  be  employed.  If  it  had 
pleased  the  Company  to  have  ordered  Iier  to  be  unmoored  in  mid-som- 
mer  and  to  be  put  in  service,  it  certainly  would  have  been  futile  for  the 
owners  to  have  disputed  such  order ;  and  it  was  equally  competent  for 
the  Company  to  have  kept  her  out  of  service  and  fastened  to  the  Algiers 
bank  in  mid- winter.  The  owners  were  absolutely  bound,  under  the 
charter-party,  to  obey  the  Company's  orders. 

Great  effort  is  made  by  counsel  on  the  one  side  to  fasten  upon  us  the 
conviction  that  the  two  owners  had  been  appoint^ed  respectively  cap- 
tain and  clerk  by  the  Company,  and  on  the  other  that  no  such  appoint- 
ment had  been  made,  although  the  Company  had  the  option  to  appoint    i 
at  its  pleasure.     The  controversy  on  that  matter  is  unimportant.    The  i 
two  owners  were  captain   and  clerk  when  the  boat  was  chartered.    1 
They  brought  her  into  the  i)ool.     The   Company   could  change  thi- 
officers  as  it  pleased,  but  the  boat  after  her  charter  was  not  the  less  in 
the  control  and  custody  of  the  Company  because  she  was  officered  bj    ^ 
her  owners.     They  became  eo  instanti  the  servants  of  the  Company,   | 
bound  by  the  very  terras  of  the  charter  to  carrj'  their  boat  whither  th^    | 
Company  ordered,  and  to  keep  her  stationary  if  the  Comi>any  pro- 
hibited her  voyaging  at  all.     If  the  Company  became  dissatisfied  with 
their  management,  it  could  turn  them  off,  but  until  it  did  tuni  them  off 
by  appointing  others,  they  were  as  much  the  appointees  of  the  Com-   J 
pany  as  if  a  foniuil  appointment  had  been  made.     The  charter-party  is 
an  absolute  demise  of  the  boat,  vesting  in  the  charterer  full  domiaion 
over  her.    2  Arnould  Insurance,  838.     She  was  therefore  not  only  in 
the  legal  but  actual  possession  of  the  Company,  officered  and  manned    i 
by  its  appointment  while  in  service,  guarded  and  protected  by  its   j 
watchmen  while  *  laid  up.'  I 

Nor  is  it  of  greater  consequence   who  paid  the  watchmen,  about    ( 
which  there  is  a  prolonged  contention.    Whether  tno  money  was  handed 
them  by  the  captain  or  clerk  or  other  employ6  of  the  Company,  it  ttw 
equally  a  payment  by  the  Company.     The  money  came  from  the  Com- 
pany.   It  was  disbursed  by  their  servants,  albeit  also  owners.  1 

It  is  disputed  that  the  damage  to  the  boat  arose  from  unaToidable 
accident.  The  fury  of  the  storm  was  unexampled.  An  utiTisiiially 
large  niunber  of  disasters  were  caused  by  it.  Piles,  to  which  steam- 
boats were  fastened,  were  pulled  from  their  places  when  the  ropes 
would  not  break.  Coal-boats  broke  their  moorings  and  sunk*  Tlie 
calamity  was  not  local.     It  marks  an  epoch  in  the  history  of  the  river. 
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But  the  defendant  argues  there  was  want  of  care,  of  proper  precau- 
tionary action  on  the  part  of  the  watchmen  in  charge  of  the  boat. 
They  had  not  enough  lines  out — had  a  large  expanse  of  tarpaulins 
stretching  from  below  the  gunwale  to  above  the  saloon  deck  that 
caught  the  wind  and  gave  it  fury — and  they  persisted  in  not  putting 
out  more  lines  although  advised  of  the  boat's  insecurity,  and  persisted 
in  not  rolling  up  or  taking  down  the  tarpaulins  although  warned  of  the 
danger  they  increased. 

WTien  disaster  from  a  storm  was  so  general,  evidence  must  be  very 
strong  to  fasten  upon  those  in  charge  of  a  boat  responsibility  for  dam- 
age to  it  by  reason  of  culpable  negligence.  Other  boats  escaped  it  is 
tme,  but  there  does  not  appear  to  have  been  wanting  on  the  Behan 
the  usual  and  proper  care  for  boats  laid  up  during  summer.  The  Insu- 
nnce  Companies  are  not  slow  to  investigate,  and  are  prompt  to  detect 
culpable  fault  in  those  who  claim  compensation  from  them,  and  they 
Ifftid  the  policies.  But  if  the  watchmen  were  derelict,  whose  fault  was 
itt  The  boat  was  absolutely  uuder  the  defendant's  control.  If  the 
means  adopted  for  the  safety  of  the  boat  while  she  was  laid  up  were 
iuufficient,  then  the  Company  should  have  enforced  the  adoption  of 
Mbers.  If  the  officer  or  men  were  incapable,  the  company  should 
Ittve  appointed  others. 

Upon  the  questions  of  damage  we  think  the  lower  court  made  a 
proper  estiDQiate. 
Judgment  affirmed. 


No.  9057. 

Pas  State  ex  rel.  L.  J.  Bright  &  Co.  vs.  The  Judges  of  the  Court 
OF  Appeals  of  the  Parish  op  Orleans. 


» Court  wUI  not  reTiew  the  rnling  of  the  Court  of  Appeals  upon  the  admiesi- 
hili^  of  eridence  by  any  of  the  write  under  which  it  exercises  snperriaory  Jurisdiction 
over  Inferior  ooncta. 

A   PPLICATION  for  Mandamus. 


fyo.  L.  PriqH  for  tbe  Jtelators. 
Sespondents  m  proprUa  persowis. 

The  opinion  of  the  Court  was  deliirered  by 

llANinK^^,  J.    L.  J. 'Bright  &  Co.  obtained  judgment  in  the  Civil 

prtrir^  Court  of  this  city  against  one  Sheidecker  who  appealed  there- 
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from — the  appeal  being  cognisable  by  the  Circuit  Court  where  it  was 
lodged.  That  court  reversed  the  judgment  and  non-suited  the  plaiii- 
tififs,  and  gave  as  the  reason  for  it  that  the  testimony  upon  which  thf 
District  Court  had  acted  had  not  been  properly  stamped. 

The  non-suited  plaintiffs,  appearing  now  as  relators,  invoke  the  ex- 
ercise of  our  supervisory  jurisdiction  to  compel  the  Circuit  Judge*  to 
consider  that  testimony,  and  thereafter  to  decide  the  cast,  Tt* 
respondents  urge  that  entertaining  this  complaint  will  open  the  dorjft 
to  every  litigant  against  whom  they  may  rule  upon  the  admissihiliiTrof 
evidence. 

The  Code  of  Practice,  art.  857,  assigns  the  refusal  of  the  ioit^rinr 
judge  to  hear  the  party  or  his  witnesses  as  one  of  the  special  causes  for 
granting  a  writ  or  certioi'ari  trO  the  end  that  the  validity  of  his  procecil- 
ing  may  be  ascertained.  But  that  means  an  arbitrary  refusal  to  hear 
any  witnesses  at  all,  and  not  a  rejection'of  testimony  because  it  i*  helrl 
inadmissible.  Testimony  is  inadmissible  on  various  groiuids,  and  if 
the  gi'ound  of  objection  be  that  it  is  not  stamped,  it  is  as  purely  aH  ob- 
jection to  its  admissibility  as  if  the  objection  were  that  it  was  irrelt* 
vant,  or  that  it  could  not  bejieard  from  any  other  cause.  If  therefoif 
we  should  undertake  to  revise  the  action  of  an  appellate  court  of  tbe^ 
last  resort  on  that  ground,  we  should  really  be  reviewing  the  mlkp  rf^ 
that  court  as  if  on  appeal  from  it.  ] 

In  State  ex  rel  Chism  v.  Judge,  34  Ann.  1178,  we  directed  a  miiinlomu* 
to  issue  to  compel  a  Judge  to  try  a  cause  who  had  refused  to  try  it,  bar 
we  placed  it  on  the  ground  that  the  relator  had  an  absolute  right  to  ai 
determination  of  his  action  in  the  manner  demanded  by  him  uhicl^ 
was  the  manner  prescribed  by  law,  and  in  refusing  to  try  it  thf  jii<Jgfl5 
was  not  exercising  a  legal  discretion.  In  the  present  case  thf  Jiidpcl 
rejected  evidence  which  they  deemed  inadmissible,  and  wt*  should 
intrude  in  their  jurisdiction  if  we  undertook  to  say  they  were  rigl 
or  wrong. 

The  writ  is  refused. 


On  Application  fob  Rehearing. 

Berhtjdez,  C.  J.  While  considering  the  letter  and  spirit  of  Ar^^ 
857,  C.  P.,  which  authorizes  the  granting  of  the  writ  invoked,  whetj  I 
a  judge  refuses  to  hear  a  party  or  his  witness,  we  said,  that  thifl  meaJ 
an  arbitrary  refusal,  but  not  a  rejection  of  testimony,  because  inadDi^ 
sable.  As  we  found  that  the  ruling  complained  of  was  not  that  i 
character,  we  declined  interference. 

The  relators,  however,  complain  .that  we  did  not  review  the  rvthi 
and  determine  whether  it  was  or  not  authorized. 
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They  argue  that  an  arbitrary  ruling  is  one  without  reason,  and  that, 
therefore,  this  court  should  consider  the  reason  which  induced  the  re- 
fusal, in  order  to  determine  whther  it  was  or  not  arbitrary. 

Evidently,  the  relators  misunderstand  both  the  functions  of  the  %vrit 
of  certiorari  and  the  meaning  of  the  word  arbitrary. 

The  writ  is  a  mandate  which  commands  tlie  transmission  to  the 
eourt  wliich  issues  it,  of  judicial  proceedings  had  in  an  inferior  court, 
in  an  unapi>eable  case,  that  the  validity  of  those  proceedings  may  be 
ascertained  and  pronounced  upon.  C.  P.  855,  858.  It  issues  to  test 
the  regularity,  tbe  validity  in  point  of  form,  not  the  correctness  in 
point  of  substance,  of  a  court  of  justice ;  otherwise,  cases  not  appeal- 
able could  always  be  brought  up  for  review  in  that  mode. 

In  the  present  instance,  the  judges  of  the  Court  of  Appeals  have  de- 
clined to  consider  the  written  testimony  because  not  legally  stamped. 
They  had  jurisdiction  over  the  case  and  over  all  incidental  matters 
growing  out  of  it.  The  proceedings  transmitted  show  that  they  have 
exercised  their  jurisdiction  in  the  form  prescribed  by  law. 

Their  ruling  is  not  an  arbitrary  one.  It  is  not  one  made  without 
leason,  or  against  reason  ;  it  does  not  appear  to  be  despotic  or  tyran- 
{cal,  or  to  have  been  prompted  by  whim  or  caprice.  They  argue 
iriaborately  and  refer  to  decisions  mad4  by  them  in  similar  case,  to  the 
lame  effect. 

It  may  well  be,  that  they  have  erred  in  declining  to  consider  the 
IMtiraony,  in  the  absence  of  any  objection  from  the  opposite  party ; 
Ibat  the  testimony  should  not  at  all  have  been  stamped;  that  the 
^uiadon,  if  any,  was  caused  by  stamping  it  before  submission  of  the 
^Mise  on  appeal  or  that  the  law  refers  only  to  testimony  taken  by  an 
liBcer  of  the  court,  during  session }  that  the  testimony  as  offered  by 
k  parties  should  have  been  deemed  as  a  partial  statement  of  facts, 
iMide  before  appeal;  that  the  law  does  not  authorize  the  appellate 
tmrt  propria  motu  to  refuse  to  consider  unstamped  testimony,  where 
lie  parties  agree  to  submit  their  case  on  such,  or  for  any  other  reason.  ^ 

However  that  may  be,  the  error,  if  any  was  committed,  cannot  be  | 

Bvicwed  as  is  attempted  to  be  done.  Were  it  otherwise,  the  functions 
f  the  proceeding  would  be  perverted  and  the  mandate  transformed 
IId  a  writ  of  error.  Our  appellate  jurisdiction  is  well  defined  by  the 
inic  law  and  cannot  be  extended  even  by  the  Legislature.  Although 
Constitational  article  which  has  conferrd  upon  this  Court  a  super- 
control  over  inferior  courts,  extends  to  both  appealable  and 
l^pealable  cases,  stiU  it  was  not  designed  to  enlarge  our  appellate 
iadictioii.  It  authorizes  us  to  pass  upon  the  correctness,,  in  point  of 
■m  only,  of  the  rulings  and  decrees  of  inferior  tribunals  in  unappeal- 
fc  matters.  32  A.  1222;  ;)3  A.  15,256. 
SlLpp''^'*4don  refused. 
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G  umbel  &,  C<k  vs.  Beer  et  als. 

No.  9177. 
S.  (ii'MBEL  &  (>o.  VS.  Ferdinand   Beer  et.   als. — A.   Lionnet  et 
AL.  Intervenors. 

An  ajfidavit  that  the  petitiouer  has  sold  cotton,  the  price  of  which  is  unpaid  and  on  vhicfa 
there  exists  a  lien,  and  that  tlie  purchaser  is  about  to  convert  the  cotton,  thus  sold,  into 
money  or  evidence  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his  crediton.  ia 
amply  sufficient  to  authorize  a  writ  of  sequestration,  which  will  be  maintained,  if  exe 
cuted  within  five  days  after  the  delivery  of  the  cotton. 
The  privilege  of  a  vendor  of  agricultural  products  of  the  United  States,  in  Nev  OrktB«, 
exists  during  Ave  days  from  (he  date  of  delivery,  whether  the  commodity  be  in  thftpi»> 
session  of  the  purchaser  or  of  third  parties,  where  the  price  of  sale  is  unpaid.  Snek 
privilege  will  be  recognized  and  enforced,  where  the  commodity  is  seized  within  tbit 
time. 

^1  A  vendor  of  such  product  who  issues  to  the  purchaser,  an  order  of  delivery  addreaeed  te^ 

1^'  the  press  where  the  same  is  stored,  is  not  estopped  from  claiming  such  lien,  where  Aej 

^:_;  order  do(^8  not  explicitly  say  that  the  product  is  to  be  delivered  vnthaU  vendor's  pri^nkntitil 

f;i.  It  is  immaterial  by  what  title  the  third  person  holds  the  commodity,  whether  by  sale, «! 

^V  pledge  or  otherwise,  as,  in  any  case,  the  ownership  or  possession  passes  to  him  emsoscn,! 

^  subject  to  the  vendor's  lien  which  affects  the  commodity,  during  five  days.  withoii|| 

j^  registry,  from  the  date  of  delivery  by  the  owner  to  his  vendee.  1 

?^'  The  lien  exists  whether  the  property  was  sold  for  cash  or  on  credit. 

\'  Article  3227  of  the  R.  C.  C. ,  as  pmctifially  amended  by  the  Acts  of  1854  and  ltf&5,  is  an  entire^ij 

k  the  latter  legislation  extending  the  privilege  to  cases  in  which  the  property  is  ia  tM 

^  hands  of  third  persons,  the  provision  in  the  first  paragraph  of  the  article  notwithttum 

|.  tog.  J 

The  lien  or  privilege  exists  in  such  cases,  provided  the  vendor  has  not  waived  it  and  p4 

vided  the  product  has  not  been  validly  pledged  on  the  faith  of  a  warehouse  or  tamOil{ 

i'  receipt,  or  bill  of  lading,  issued  in  strict  compliance  with  the  law  as  embodied  ia  Hi 

'<  statutes :  No.  150  of  1868  and  No.  72  of  1876.  which  do  not  clash  with  or  repeal  the  Afll 

-i  of  1854  and  1855  and  article  8227  of  the  Revised  CivU  Code. 

Rulings  of  this  court  in  V  A  371;  13  A.  528;  24  A.  363;  25  A.  82:  26  A.  6:  29  A  M|| 
>  reviewed  and  explained.  | 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieail| 
Ti88oU  J. 

! 

Tho8,  J.  Cooley  and  Leovy  dt  Kruttachnitt  for  Plaintiffs  and  Appellee 

E,  D.  White  for  Intervenors  and  Appellants. 

Renry  Benahaw  and  MiUer  &  Finney  for  Intervenors  and  Appel 

The  opinion  of  the  Court  was  delivered  by 

Bermldez,  C.  J.    This  is  an  action  to  recover,  with  lien,  the  ] 
of  cotton,  attached  and  sequestered  within  five  days  after  the  < 
sale^ia  the  hands  of  third  persons  who,  by  intervention  and  aoi 
assert  adverse  title  thereto. 

There  was  judgment  against  F.  Beer,  the  purchaser,  condemning] 
to  pay  the  unpaid  price,  $8690  62,  recognizing  the  lien  on  the 
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seized  and  rejecting  the  interventions,  interveners  being  held  to  return 
the  cotton  which  thej-  had  bonded  and  in  default  to  pay :   the  qpe 
16654  SS,  tlie  other  $2035  74,  with  interest  and  costs. 
The  inter venors  alone  appeal. 

The  contention  is :  that  the  seizure  of  the  cotton  was  illegal,  because 
of  the  insuflSciency  of  the  a-ffidamU  made  to  obtain  the  writs  under 
which  it  was  effected ;  that  the  plaintiffs  are  estopped  from  question- 
ing the  ownership  of  Lionnet  to  the  cotton;  that  the  original  law  of 
1854,  securing  the  five  days'  lien  in  favor  of  vendors  of  agricultural 
prodnct£,has  been,  if  not  repealed,  at  least  modified,  so  as  not  to  apply 
to  cash  sales  and  to  cases  where  the  vendor,  although  unpaid,  has 
parted  with  possession  of  the  cotton,  which  was  subsequently  pledged 
or  transferred  by  the  purchaser,  in  favor  of  or  to  innocent  parties,  who 
hare  acquired  rights  for  valuable  consideration. 

I. 
Much  has  been  said  and  written  to  show  the  insufficiency  of  the 
ikjfidavitg  made  to  obtain  the  wTits  of  attachment  and  sequestration, 
under  which  the  cotton  sold  by  plaintiffs  to  Beer,  was  seized  within 
^-^e^  days  after  the  sale. 

The  pith  of  the  charges  is :  that  the  afidamts  are  insufficient,  the 
tiirt,  in  toto  on  its  face ;  the  second,  because  taken  by  the  creditor 
knMel/f  who  swore  to  the  allegations  of  the  second  petition  as  true, 
f*  to  the  beat  of  his  knowledge  amd  heUef,^^  which  is  permissible  only  when 
v^  oath  is  taken  by  the  agent. 

!  The  plaintiffs  contend  that  the  intervenors  have  no  right  to  show 
my  irregularity  in  the  suit,  for  the  sole  purpose  of  rescuing  their  prop- 
erty, as,  whether  the  plaintiffs,  the  court  and  the  sheriff  have  been 
aeting  legally  or  not,  is  none  of  their  business. 

It  must  be  noted  that  the  intervenors  had  been  made  defendants  in 
the  suit  by  supplemental  petition. 

j  Conceding  that  the  intervenors,  either  as  such,  or  as  defendants,  or 
Id  both  capacities  which  are  practically  one  and  the  same,  have  a  right 
to  seek  the  dissolution  of  the  writs  and  thus  release  the  property 
idzed  in  their  possession,  it  by  nb  means  follows  that  the  ground  upon 
wliich  they  rely  is  well  taken. 


I  The  first  afidavit  made  to  obtain  the  attachment  and  sequestration 
p^inst  Beer  cannot  be  successfully  attacked,  as  insufficient  to  procure 
|Qie  writs  which  were  issued  and  executed  within  five  days  from  the 
bale.  • 

It  is  a  decided  mistake  to  assume  that,  because  neither  the  petition 
OT  the  apdavit  contains  the  averment  that  the  affiant  fears  that  the 
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r^^f^jjt  wilt  cifTice:iU  pa^'t  with,  or  dispose  of  the  movable  property 
!ti&  T>o5**ess2V>D,  duriiii;  thfi  pendency  of  the  suit,  the  cotton  wm  ille- 
jffilO'  ^t^i;^*Hi  fludj  therefore,  iah4>uld  be  released. 

Wt'i-v  thh  jjo^itjoij  well    tiiken    the  suit  would  here  end  a«  to  the 

The  IdW  which  rtuthovizej^  a  HetjiK^stratiou  under  the  state  of  facte 
tspresaed  in  those  tenim,  is  pimigmph  8  of  article  C.P.  275,  hut  it  does 
not  prt!^iTibe  that  thi-  writ  .shall  i&ftite  o)%  in  such  cases. 

TLe  artide  piuvidt^s  px}dic'itly  Hint  a  sequestration  may  be  ordered 
in  tlit^  following  rase^ — statm;^  tliein,  eight  in  number,  the  seventh  of 
wtiirh  m:  that  a  plaiutiif  may  ohtaiu  a  sequestration  in  all  case*  where 
he  h!i«  a  lien  or  privilege  upon  property  or  complying  with  the  reqnisitM 
provided  by  law. 

The  nest,  article  276,  dimply  declares  that  the  plaintiflf,  wishing  to 
obtain  the  order  in  suiy  one  of  the  nises,  must  annex  an  a^ckirit  setting 
forth  the  cauiie  for  whieh  lie  (^laiaiB  Buch  order  and  his  obligation,  etc. 

Paragraph  6  is  section  G  of  the  Act  of  1839,  No.  53,  p.  163,  which 
was  pai*fted  to  amend  sirtiele  275  of  the  (\  P.  and  which  distinctly  does :, 
so  by  providing:  ^'thut  in  udtUtwn  to  the  cases  therein  mentioned^  % 
sequestration  may  Ite  ordered,^'  etc.  It  was,  therefore,  an  additional 
or  sapidemental  legislation  whieh  did  not  repeal  previous  laws. 

A  reading  ot  tlie  renminiiig  six  jmragraphs  show  in  what  other  cases 
the  writ  can  iMsue.  Eaeh  itaragraph  announces  what  the  circmustances 
are  to  be  in  etvch  cane,  whieh' will  justify  the  granting  of  the  remedy 

In  the  ca*e  mentioned  in  paragrajih  7,  the  creditor  must  swear  to  the 
existenee  of  the  debt^  of  the  privilege  on  the  proi)erty,  and  must  state 
the  eircumstanres  which  imperil  the  loss  of  the  lien. 

In  Selleck  v.^*  Kelly,  1 1  R.  15.  the  affidavit  made  to  obtain  the  seques- 
tration merely  Mtnted  the  debt  and  the  lien  and  the  court  properly  held 
that  this  was  not  j^ufticient,  that  the  affiant  should  have  set  forth  fti 
rmwe  for  which  tli(>  order  wa^  claimed. 

Neither  are  the  words  to  be  used  sacramental.  It  is  sufficient,  if  froa 
the  words  used,  if  njipi'ars  thut  there  exists  a  danger  for  the  loss  of  tb^ 
Hen,  namely :  t]\at  the  ^jropeHy  will  be  illegally  disposed  of  by  till 
defendant.     Dumont^ul  vs.  Dnbixiqua,  1  R.  531. 

It  hafi  likewise  been  hehl  that  the  omission  to  use  the  words  "duriB| 
the  pendency  of  the  suit"  is  not  fatal.     Wells  vs.  St.  Didier,  1  A.  11S| 

NoWp  by  reference  to  the  original  petition,  it  is  apparent  that  Lenge 
Held  unequivocally  swore  not  only  to  the  existence  of  the  debt  and  4 
the  veiulors  lien,  but  also  to  the  apprehended  fraudulent  conversion  Ij 
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the  cotton  by  the  defendant,  into   money  or  evidences  of  debt,  with 

intent  to  pi  act  it  beyond  reach.  i 

It  tie<?in»  to  be  conceded  that  had  the  affitkirif  set  forth  the  fear  of  n 
peiiir/val  of  the  cotton,  it  would  have  followed  the  exigencies  of  th*^  law. 

There  is  no  luvv  wliieh  ref^uires  that  the  oj^ffavit  shall  aver,  in  a  easi* 
like  tlie  present,  tljis  or  tlmt.  The  law  demands  that  a  cause j  a  sutfi- 
deut  canse,  be  alleged.  That  the  debtor  is  ttl)Oiit  to  convert  the  cotton 
into  money,  to  defnmd  hia  eieditoi^s,  is  surely  good  cause  for  the  ai^pre* 
heusion  of  the  loiss  of  the  pVivile^fe,  It  it*  not  only  an  equivalent  but 
a  braader  averment  than  ttie  allegation  of  removal.    Property  removed  1 

can  be  more  easib^  reached  by  the  esetutive  officer  of  the  law,  tlian  the  j 

prwt^eds  thereof  in  the  debtor's  pocket.  Closely  analyzed,  it  implies 
the  es^ntials  of  even  paru graph  B,  which  authorizes  the  writ  when  the 
party  in  posneasion  is  about  to  part  with  or  dispose  of  the  property, 

Becau&e  the  ji  verm  cut  made  in  this  case  is  such  as  can  justify  an 
sttacbnient  is  no  reason  why  it  sbauld  not  serve  also  for  a  sequeetra- 
tion,  if  it  is»  in  itself,  otherwise  sufficient.  The  affidavit  to  the  first 
petition  was  designed  t^  procure  the  two  writs  which  are  not  antago- 
aisn'cal  or  exclusive  the  one  of  the  other.  An  attachment  may  issue 
afi  well  when  there  existfi  a  lieu,  as  when  there  exists  none.     A  seques-  I 

tration  always  isenes  when  a  right  to  or  on  property  is  averred  anil 
there  is  danger  of  losing  it,  ' 

TJie  concnnence  of  the  averments  made  was  ample  authority  for  the 
iseuauce  of  tlie  writs.  I 

The  lien  claimed  is  tluit  resulting  from  the  sale  of  the  cotton,  the  I 

pnce  remaining  unpaid  and  the  seizure  having  taken  place  within  the 
five  days.     It  is  not  a  lien  resulting  from  the  seizure  by  attachment. 

The  M^coad  affidavit  was  made  at  the  foot  of  the  supplemental  peti-  « 

tiDu  and  contains  the  averments,  announced  in  paragraph  8  of  the  article, 
B  letting  forth  that  the  facta  are  true  '*  to  the  best  knowledge  and  belief" 
«f  affiant.    It  is  signed  by  W.  H.  Lengtield,  a  member  of  the  6rm* 

It  was  superfluous,  in  order  to  give  validity  to  the  seizure,  under  the 

I  itit  writs  and  to  bring  iu  Lion  net  and  Lehman,  Abraham  &  Co.,  who 

were  not  indispensable,  but  merel^\    proper  parties  and  who,  after  the 

writs  had  issued  and  been  executed,  intervened,  assuming  the  attitude 

of  defendants  in  potssession, 

I  .d  it  not  been  made  at  all,  its  absence  could  not  have  prejudiced 
(he  ralidity  of  the  seizures  previously  effected  under  the  two  writs. 

1  is  view  of  the  matter  renders  it  im necessary  to  consider  the 
itt  ks  levelled  at  the  influfflciency  of  the  second  affldavit  taken  by  one 
of     ^  partners  **  to  the  best  of  his  knowledge  and  belief." 
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It  is  next  contended  that  plaintiffs  are,  ai}  Ui  Liaunet,  ej»topped  &om 
contesting  his  title  to  the  124  bales  sei/ed  in  hm  lmmiItoK  which  lie 
claims  to  have  acquired  from  Beer,  the  abacunding  dcTitor* 

The  matter  of  fact  is  that,  on  the  2d  of  Mny,  Lionuet's  ii#[eat  (Meil* 
leur)  went  with  Beer  to  plaintiftV  office,  ai'tiug  for  Lionnef,  and  califd 
for  the  delivery  of  the  cotton,  informing  iTttinbel  that  the  cottoa  bad 
been  sold  to  a  friend,  meaning  Liounet  /  that  Gumbel  mid  that  ht 
would  have  the  delivery  order  made  out;  that  thi^  order  ivas  di-awu  up 
and  handed  to  Beer  who  endorsed  it  to  Liotmot,  who,  witii  it,  olrtainni^ 
on  the  same  day,  delivery  from  the  press. 

The  delivery  order  does  tiot  declare  that  the  cotton  is  to  W  ^klbt^rtii 
without  the  vendor's  privilege. 

There  is  no  dispute  that  the  cotton  had  been  Bold  by  pMiitiff^  to 
Beer  on  the  2d,  and  that,  when  the  order  of  delivery  was  in8u*d,  it  hud 
not  passed  the  scales,  which  it  did  on  the  ffiHowiujr  day  nn\y\ 

It  is  clear  that  on  the  2d,  when  the  delivrry  order  waj!^  made  oni  uml 
handed  to  Beer,  and  endorsed  over  by  him  to  Tjiouiiet.  the  plamti^ 
had  a  lien  <m  it  for  the  payment  of  the  unpaid  price.  It  afiet'tetl  tta^ 
effectually  as  a  vendor's  privilege  encuiiil^erK  real  e^itiite,  when  it  ii 
duly  recorded. 

Previous  to  the  present  Constitution,  it  liad  lieeu  e^ttablished  th«t 
privileges  on  even  movable  property  would  not  affect  third  jHirBons  un- 
less upon  proper  and  valid  registry.     Not  so  Jiow.     The  privilege  eii^^ 
without  registry.     It  is  true  that  the  Const itiition  authorizeft  legislati^'iJ 
on  that  matter,  but  as  yet  none  has  been  provided  for.    Const.  177. 

The  Act  of  1854,  p.  45,  the  object  of  which  was  "to  protect  merchaiii* 
or  vendors  of  agricultural  products  in  the  city  of  New  Orlean*?.'^  wM 
re-enacted  in  1855,  p.  363,  under  the  title  of  "An  Act  relative  to  i^rin- 
leges,"  and  now  forms  part  of  the  Revised  Civil  Code  of  1870,  as  ArKrIf 
3227.    It  provides  as  follows : 

"Any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orleans,  shall  be  entitled  to  a  specio]  hen 
and  privilege  thereon  to  secure  the  payment  of  the  purchase  miurv  ibi 
and  during  the  space  of  five  days  only  after  the  day  of  delivery,  within 
which  time  the  vendor  shall  be  entitled  to  seize  the  same,  in  what&v 
ever  hands  or  place  they  may  be  found,  and  his  claim  for  the  pimhaar 
money  shall  have  preference  over  all  others.  If  the  vendor  gife  * 
written  order  for  the  delivery  of  any  such  product  and  shall  say  thcrf  ta 
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that  they  are  to  be  delivered  without  vendor's  privilege,  then  no  lieu 
shall  attach  thereto." 

The  testimony  received  to  establish  what  passed  at  the  time  the  de- 
livery order  was  issued  and  handed  to  Beer,  fails  to  show  that  plaintiffs 
said  any  thing  from  which  it  can  be  inferred  that  they  intended  to 
forego  and  had  waived  their  lien  on  the  cotton.  The  silence  of  the  de- 
lirerj'  order  on  that  subject  amounts  to  demonstration  that  the  privi- 
lege was  retained,  the  converse  of  the  proposition,  negativing  the  words 
of  the  statute,  being:  '^  If  the  vendor  gives  a  written  order  for  the  delivery 
I  o/aj^  such  products  and  does  not  say  therein  tlmt  they  are  to  be  delivered 
mmUhout  vendor^s  prhnlege,  then  the  lien  shall  attach  thereto.'*^ 

The  vendor's  lien  attaches  to  the  thing,  adheret  viscerilms  ret,  until 
formally  abandoned  or  extinguished  in  some  legal  mode.  4  A.  313 ;  *)2 
A.  829;  34  A.  164. 

The  plaintiffs,  far  from  having  made  any  representation  or'done  any 

thing  inducing  any  one  to  assume  and  believe  that  they  had  relin- 

qaifihed  their  privilege  for  payment  of  the  unpaid  price  due  them,  have 

iUDne  a  legal  act  from  which  the  intervenor  sliould  have  deduced  that 

Vtiie  lien  had  been  retained.    It  was  his  interest,  his  duty  for  self-pro- 

■lection,  to  have  inquired  from  the  plaintiffs  whether  the  price  had  or 

not  been  paid.    For  not  having  done  that  which  he  should  have  done, 

80  as  to  protect  himself  and  avert  possible  injury,  he  has  none  to  blame 

I  but  himself. 

P 

The  evidence,  on  the  merits,  discloses  the  following  salient  facts : 

On  May  2,  1882,  the  plaintiffs  sold  to  F.  Beer  161  bales  of  cotton  at 

Hi  cents  per  pound,  for  the  delivery  of  which  they  issued  to  him  an 

order  on  the  press,  without  saying  therein  that  they  were  to  be  turned 

over  to  him  without  vendor's  lien.    With  that  order,  he  obtained  pos- 

bpeanon  of  the  cotton  on  the  following  day.     There  is  no  pretense  that 

■be  price  was  ever  paid. 

^    It  appears  that,  previous  to  his  purchase  of  this  cotton  from  plain- 
tiflg,  Beer  had  obtained  from  Lionnet  an  advance  of  money,  in  consid- 
eration of  which  he  was  to  deliver  to  them  200  bales  of  cotton,  which 
not  at  the  time,  at  least  to  the  extent  of  124  bales,  in  his  posses- 
or  control ;  that  it  is  only  after  the  delivery  of  the  cotton  sold 
by  plaintiffs,  that  he  turned  over  to  Lionnet  the  124  bales,  the 
VinierBhip  of  which  the  latter  claims  to  have  acquired  hj  purchase. 
He  does  not  assert  that  it  became  his  by  a  dation  en  pavement,  or  other- 
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\  wise.     His  averment  is,  that  Beer  sold  and  that  he,  Lionnet,  pnrchased 

the  cotton. 

i  Surely,  there  was  no  sale  and  consequently  no  purchase,  and  the 

cotton  never  ceased  to  be  Beer's,  or  if  it  ceased  to  belong  to  him,  it 
passed  to  Lionnet  cum  onere. 

^  Three  things  must  concur  for  the  perfection  of  the  contract :    The 

thing  sold,  the  price  and  the  consent.    R.  C.  C.  2439. 

At  the  date  of  the  latest  advance  of  money,  May,  1,  1882,  when  a 
check  of  $9000  was  given  Beer  by  Lionnet,  as  an  advance.  Beer  did 
not  have  and  did  not  own  the  cotton  which  he  bought  from  plaintiff 
on  the  2d.  There  was  then  no  thing  in  existence,  between  Beer  and 
Lionnet,  which  could  have  been  then  sold,  by  the  former  and  bought 
by  the  latter.     It  would  have  been  the  sale  of  the  property  of  another, 

;  i^  which  the  law  declares  to  be  a  nuUity.    R.  C.  C.  2452. 

r  There  was  no  price  fixed  and  determined  for  the  cotton,  which  is 

}  sold  according  to  grade,  and  by  the  w^eight.    The  law  declares  that 

the  price  of  the  sale  must  be  certain,  that  is  to  say,  fixed  and  deter- 
mined by  the  parties.    R.  C.  C.  2464. 

Had  the  cotton  In  question,  sold  by  plaintiffs  to  Beer  on  the  second 
of  May,  been  destroyed  before  passing  the  scales  and  delivery,  which 
took  place  on  the  third,  the  loss  would  not  have  fallen  on  Lionnet 
The  subsequent  weighing  and  delivery  of  the  cotton  by  Beer  to  lion- 
net, could  not  and  did  not  impress  upon  the  transaction  the  character 
of  a  sale.  It  would  only  be  viewed  at  best,  either  as  a  collateial  se- 
curity, pledge,  or  as  a  dation  enpaiement;  but  if  either,  the  intervener 
could  not  claim,  as  pledgee,  or  as  owner,  under  the  last  mode  of  trans- 
fer, for  he  has  neither  alleged,  nor  proved,  nor  even  argued  accord- 

^  ingly.    The  irresistible  inference  is]  therefore,  that,  if  the  ownership 

^  of  the  cotton  did  not  pass  from  Beer  to  Lionnet,  it  continued  to  dweD 

^  in  the  former  and  that  the  cotton  in  question,  under  the  latter's  control 

was  there,  for  account  and  in  the  constructive  possession  of  Beer. 
But  if  it  were  true  that  by  the  transfer  of  the  cotton  by  Beer  to  lion- 
net, title  of  ownership  was  conveyed  and  acquired,  the  dominant  quea- 
tion  would  remain  to  be  considered,  whether  it  passed  or  not  cum  onertj 
that  is,  subject  to  the  vendor's  privilege  asserted  by  the  plalntifis. 

It  is  generally  considered  by  the  bar  and  the  bench,  that  the  decis- 
ion in  1852,  in  the  case  of  Campbell  et  al.  vs.  Penn,  etc.,  7  A.  TTl, 
which  threatened  the  destruction  of  agricultural  industry,  in  hi« 
State,  was  the  cause  which  prompted  the  adoption,  in  1854,  of  the  tct 

I  of  that  year,  p.  45,  the  text  of  which  is  hereinbefore  given. 
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In  1858,  four  years  later,  in  a  contest  arisen  between  the  vendor,  se- 
questering cotton  within  the  five  days  following  the  delivery,  and  sold 
for  cash,  but  unpaid,  and  a  third  party  who  had  made  advances  tliere- 
ou;  this  Court  held :  That  the  vendor  wAs  entitled  "to  the  first  or  su- 
perior privilege  and  is  thereby  entitled  to  be  paid  by  preference  to  tlie 
other."    Miltenberger  vs.  Hetch — Aldrech,  intervenor,  13  A.  528. 

The  principle  thus  recognized  and  laid  down,  was  subsequently  ad- 
mitted and  enforced  in  the  case  of  Tyree  vs.  Sand — Miller,  intervenor, 
24  A.  363,  in  which  the  court  enforced  here,  a  vendor's  lien  existing 
in  Alabama,  between  parties,  citizens  of  that  State,  its  law  being 
identical  with  ours  on  the  subject.  Referring  to  the  case  in  13  A.,  the 
Court  said  that  the  intervenors,  bankers  of  Mobile,  knew  the  law  and 
were  aware  of  the  possibility  of  plaintiffs  lien.  "  They  might  have 
easily  asked  if  the  cotton  was  paid  for,  they  might  have  required  their 
money  to  be  used  in  payment  of  it.  It  is  as  likely  as  not  that  they 
knew  it  was  not  paid  for."  The  judgment  recognizing  the  plaintiflTs 
hen  as  vendors  was  a$&rmed  and  the  intervention  rejected. 

It  is  not  correct  to  say  that  the  ruling  first  made,  was  subsequent 
repadiated  by  two  decisions  of  the  then  Supreme  Court  of  this  State, 
found  in  25  A.  82,  and  in  26  A.  6. 

In  the  first  case,  the  Court  decided  that  the  sixth  section  of  the  act 
of  1868,  p.  168,  concerning  the  transfer  of  bills  of  lading  and  the  effects 
of  that  transfer,  is  only  a  legislative  sanction  given  to  the  commercial 
law  of  universal  application,  by  which  it  is  held,  that  a  bill  of  lading, 
legally  transferred,  gives  title  to  the  property  which  it  represents  and 
that  the  section  does  not  clash  with  the  act  of  1855,  incorporated  in  the 
Revised  Code,  as  Article  3227.  It  is  true  that,  in  the  body  of  the 
opinion,  which  was  that  of  a  majority,  the  Justice  who  was  the  organ 
of  the  Court  says,  that  the  article  does  not  give  the  privilege,  where 
the  sale  is  made  for  cash  and  where  the  commodity  has  ceased  to  be  in 
the  possession  of  the  purchaser,  but  it  does  not  appear  that  the  last 
portion  of  the  article  was  considered.  The  two  other  parties  who  con- 
curred, placed  their  concurrence  in  the  decree  on  the  ground  that  there 
had  been  no  registry.  So  that  what  was  first  said,  may  be  considered 
M  in  superabundance,  as  obiter.  Even  then,  that  opinion,  imder  such 
circumstances,  cannot  have  produced  the  effect  of  overruling  anterior 
ex]  )8itioTi8  of  the  law  on  the  subject. 

!  either  can  the  other  decision  in  the  second  case  be  invoked  for  that 
pm  )08e.  Two  judges  only  concurred  on  the  point,  two  on  the  ground 
of   'le  want  of  registry  as  in  the  first  case,  while  the  fifth  one,  dis- 
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I  sented  in  toto  on  both  the  facts  and  the  law.     In  both^  the  prominent 

F  issue  in  the  conflict,  was  between  the  holder  of  a  bill,  and  a  vendor, 

J  which  does  not  arise  in  this  case,  in  which  the  contention  exists  be- 

tween the  vendor  and  one  who  holds  from  a  purchaser,  to  whom  a  de- 
livery order  was  issued,  IJO  the  knowledge  of  the  claimant,  to  the 

I  vendee,  without  waiving  the  vendor's  privilege,  where  that  claimaDt 
"  cannot  be  considered  and  dealt  with  as  an  innocent  third  party  with- 
out notice. 

II  A  patient  and  careful  consideration  of  the  two  acts  of  1868,  p.  193, 

I  No.  150,  and  of  1876,  p.  113,  No.  72,  satisfies  us  that  neither  was  de- 

signed to  repeal  the  acts  of  1854  and  1855,  as  now  embodied  in  the 
Revised  Code  as  Article  3227.     The  object  of  the  former  act,  as  iU 
I  title  indicates,  was  to  prevent  the  issue  of  false  receipts,  or  bills  of 

I  lading,   and    to  punish  fraudulent  transfers  of  property  by  cotton 

I  presses,  wharfingers  and  others. 

The  purpose  of  the  latter,  as  announced  in  its  title,  was  to  govern 
the  manner  in  which  cotton  press  and  similar  receipts  should  be  issued 
and  the  delivery  and  disposal  of  the  property  for  which  such  receipt* 
may  be  issued. 

It  is  true  that,  .by  section  five  of  that  last  act,  while  **the  vendor's 
lien  of  five  days  privilege  now  allowed  in  commercial  transactions, 
for  the  payment  of  the  purchase  price,"  is  formally  recognized,  and  i? 
declared  as  "not  to  be  aflfected  by  the  provisions  of  this  act,"  there  ia 
I  stipulation  that  it  shall  not  prevail  "in  case  a  warehouse  receipt  ha8 

I  been  pledged  as  collateral,  for  money  borrowed  j     *      •      •     promdtd^ 

J  that  when  the      ♦      •      •      pledgee  may  have  wrongfully  pledged,  in 

(violation  of  this  act,  any  property,  the  lien  of  the  owner  shall  be  vsdid 
even  against  the  third  holder  of  the  warehouse  receipt." 
'  The  guarded  language  used  is  manifestly  expressive  of  the  unwilling- 

I  ness  of  the  law-giver  in  any  way  (except  in  that  specially  mentioned 

I  which  does  not  arise  in  this  controversy  )  to  impair,  alt^r  or  abridge 

the  lien  previously  conceded  in  favor  of  merchants  and  vendors  of  ag- 
ricultural products  of  the  United  States.  Besides,  it  m«|.y  be  a  matter 
of  inquiry  how  far  the  derogation,  however  exceptional,  may  be  deem- 
ed expressed  in  the  title  of  the  law. 

It  may  be  worthy  of  note  that,  in  the  Chaffiraix  case,  29  A.  A.  186. 
while  the  court  intimated  that  the  vendors  could  have  no  recourse  for 
the  price  but  on  their  vendees,  to  whom  they  sold  for  cash,  and  of 
their  own  accord  waived  rigid  compliance  by  the  vendees  with  the  con- 
ditions of  the  sale,  it  is  a  fact  that  the  privilege  claimed  had  not  been 
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I  by  a  regiBtry  and  that  one  of  the  justices,  Spencer,  J.  perhaps 
Uiner^e.^sari1y^  hut  actually,  expressed  the  opinion  ^hat  the  five  day 
^!ieti  Iflw  was  still  in  tbrc'*^ 

[(1  the  pre^iit  iui^Uikei^,  it  may  well  be  contended  that  the  cotton 
tras  not  Rotd  for  raslij  which  means  payment  on  delivery,  for  it  is  ap- 
^{i^reiit  that  the  litigants  an*  all  members  of  the  Cotton  Exchange  in 
tfiis  city  Kud  that  t\w.y  dealt  with  each  other  nndpr  the  influence  of  the 
rales  pre  bribed  iu  that  institution  and  which  have  become  niles  of 
iDiage  and  cuftt^>iu,  whieh  prevail  in  such  cases  and  which  they  no  doubt 
inteuiiRd  to  and  did  fibfterv*^. 

But  wer**  it  other wise^  it  i«  clear,  even  under  the  most  rigorous  inter- 
l^fetatiou  and  appUcatioii  ot  the  law,  that  whether  the  ownership 
|»flftsed  or  uot  from  lieer  to  Li^mnet,  the  plaintiffs'  lien  would  still  at- 
tiich,  for  in  the  fir^^t  ra.sc,  it  ^^  ould  have  done  so  cum  onercj  and  in  the 
^tM>iid,  it  would  hnve  simply  followed  Beer's  property  in  the  hands  of 
the  possessor  therec d\ 

It  19  apparent  that,  as  it  stood  formerly,  the  law  as  found  in  Art.  3194 
f>f  the  Code  of  1823,  now  Art.  3227  of  the  R.  C,  allowed  a  privilege  to 
the  vendor  on  moTables  E?old  by  him  for  cash  or  on  credit  over  other 
creditors  of  the  purcliaser  if  tlie  property  remained  in  the  possession  of  the 
latterj  hut  in  lJ?54,  tlie  Legishitiire,  for  reasons  of  public  interest,  however, 
though!  it  jui^t  and  ue*^es&firy  to  formulate  an  exception  and  to  permit 
the  insertion  and  enforcement  of  the  privilege  on  agricultural  products 
flf  the  United  States  liold  in  New  Orleans  for  the  term  of  five  days 
from  delivfrv,  tn  iDkatmiey^  ha>nds  or  place  they  might  be  found. 

The  incorporation  of  the  Act  of  1854  (p.  45)  into  the  R.  C.  as  part  of 
the  old  Article  3194,  now  :ii^7,  amounts  to  demonstration  that  the  gen- 
eral riUe  laid  dowu~'in  the  first  paragraph,  which  restricted  the  privi- 
lege to  the  case  where  the  property  had  continued  in  the  possession  of 
the  vendee,  was,  from  the  beginning,  modified  so  as  to  extend  the  ex- 
ercise of  the  privilege  on  such  agricultural  products,  iii  whatsoever 
hflndi  found  J  within  five  days  of  the  date  of  delivery,  whatever  the 
terms  of  aale  were,  ivhere  the  price  was  unpaid  and  the  vendor  had  not 
voluntarily  and  formally  relinquished  it. 

b  that  the  third  paragraph  of  the  article  can  be  read:  Any  person 
Q  may  sell  the  agricultural  products  of  the  United  States  in  the  city 
Hew  Orleans  shall,  (nerertheless)  be  entitled  to  a  special  lien,  etc. 
I  two  laws  should  be  construed  so  as  to  be  made  to  work  harmoni- 
'j,     Dtiratid  vs.  Dubuclet,  24  A.  155. 
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Tlie  effect  of  the  Act  of  1854  on  Article  3194  lias  ah  initio  been  in  that 
t*cnse,  but  its  spirit  and  purpose  are  made  manifest  by  the  reasoned  in- 
at'rtion. 

Our  conception  of  the  entire  legislation  and  of  the  jurisprudence  is, 
therefore,  that  the  vendor  of  agricultural  products  of  the  United  States 
ftold  in  New  Orleans,  have  a  lien  on  the  commodity  sold  for  the  pay- 
ment of  the  unpaid  price,  whether  the  sale  was  made  for  cash  or  on 
credit,  and  is  entitled  to  enforce  it  by  seizure  of  the  identical  article, 
either  in  the  possession  of  the  vendor  or  in  the  hands  of  third  parties, 
within  five  days  after  the  delivery  thereof,  jwot^Wer!  he  has  not  waived 
it  nnd  perhaps  provided  tlie  same  has  not  been  validly  pledged  on  the 
fiiith  of  a  properly  issued  warehouse  or  similar  receipt,  or  bill  of  lading. 

Touching  the  intervention  of  Lehman,  Abraham  &  Co.,  it  sufSces  to 
i^xiy  that  it  presents  substantially  features  kindred  to  those  in  the  cases 
of  Allen,  Nugent  &  Co.  vs.  Buisson,  35  A.  109,  and  of  Bourg  vs.  Lopez, 
M  A.  439;  and  that,  even  if  these  intervenors  claimed  title  of  owner- 
si  lip  and  had  really  acquired  by  purchase  or  otherwise,  they  would 
bnve  no  better  ground  to  stand  upon  than  that  upon  which  Lionnet 
has  contended,  but  in  vain. 

The  plaintiffs  ha.ving  their  lien  and  the  intervenors  knowing  the  law 
find  having  it  in  their  power  to  ascertain  the  facts,  the  latter  cannot  be 
listened  to  invoke  the  rule  that  "as  between  two  innocent  parties  the 
\%ym  should  fall  on  the  one  whoso  imprudent  confidence  has  enabled  the 
wrong-doer  to  get  credit." 

lu  considerate,  elaborate  and  well  expressed  reasons,  the  district 
judge  has  reached  the  same  conclusions. 

ihidgment  affirmed,  with  costs. 

Justices  Todd  and  Fenner  dissent  as  to  the  ruling  on  the  validity  oi 
the  sequestration,  but  concur  on  the  merits. 


Dissenting  Opinion. 

Fenner,  J.  As  conceded  in  the  majority  opinion,  the  essential  foun- 
dation of  the  relief  sought,  so  far  as  Lionnet  and  Lehman,  Abraham  k 
Co.  are  concerned,  is  the  sequestration. 

It  is  elementary  that  the  mere  existence  of  a  lien  or  privilege  is  not. 
of  itself  and  by  itself,  sufficient  to  entitle  a  party  to  a  sequestration. 

He  must  not  only  have  the  privilege,  but  must  in  addition,  as  stal  d 
in  Paragraph  7  of  C.  P.  275:  "Comply  with  the  requisites  provided  y 
law,"  and  those  requisites  have  been  consistently  held  to  include  n 
affidavit  to  some  of  the  causes  provided  in  the  article  establishing    le 
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I  peril  of  the  privilege  and  the  necessity  of  tlie  writ  in  order  to  preserve 
lit.    Sellick  vs.  Kelly,  11   Rob.  157;  Wilson   vs.  Chnrcliman,  4  A.  456; 

Blanc  vs.  Wallace,  26  A.  492. 

So  far  as  the  first  writ  of  sequestration  is  concerned,  the  affidavit  is 
entirely  lacking  in  any  of  the  "requisites  provided  by  law,"  as  set  forth 
in  the  articles  touching  sequestration,  except  the  mere  existence  of  the 
privilege. 

I  have  been  unable  to  satisfy  my  mind  that  the  insufficiency  6i  this  affi- 
davit can  be  eked  out  by  the  fact  that,  in  the  same  petition,  the  plaintiff 
applied  for  a  writ  of  attachment  also,  and  made  an  affidavit  under  C. 
P.  243,  to  the  effect  that  the  debtor  "  had  convei-t^d  or  was  about  to 
convert  his  property  into  cash  money,  or  evidences  of  indebtedness,  with 
intent  to  place  it  beyond  the  reach  of  his  creditors."  This  form  of  affi- 
davit is  provided  exclusively  for  attachments  and  is  applicable  to  that 
writ  alone,  and  not  to  sequestrations.  In  such  matters  there  is  no  room 
for  the  doctrine  of  equivalents  or  for  the  translation  of  the  requisites  of 
one  writ  to  support  another.  Nor  does  the  equivalency  claimed  exist. 
Whatever  effect  the  conversion  into  money  or  evidences  of  debt  might 
have  in  placing  the  property  beyond  the  reach  of  other  creditors,  it 
could  have  no  effect  to  defeat  or  imperil  plaintiff's  privilege.  The  affi- 
davit is  thus  radically  deficient.  It  charged  no  intent  to  remove  the 
property  out  of  the  State,  or  to  conceal  it,  or  to  do  any  act  mentioned 
in  Art.  275,  or  calculated  to  deprive  him  of  the  benefit  of  his  privilege. 

Indeed,  the  learned  counsel  for  plaintiff  did  not  attempt  to  support 
the  first  writ  of  sequestration,  and  I  am  satisfied  the  application  for 
the  second  writ  was  a  recognition  of  the  invalidity  of  the  first,  and  a 
virtual  abandonment  of  it. 

As  to  the  second  writ,  the  objection  that  the  affidavit  therefor  was 
made  by  a  member  of  tlie  plaintiff  firm,  "to  the  best  of  his  knowledge 
and  belief,"  is,  in  my  opinion,  fatal. 

However  absurd  or  unreasonable  be  the  conditions  imposed  by  the 
Legislature  for  the  obtaining  of  these  conservatory  writs,  our  jurispru- 
dence is  uniform  that,  when  imposed,  they  must  be  rigidly  complied 
with. 

The  Legislature  has  seen  fit  to  make  a  clear  distinction  between  the 
affidavit  made  by  a  party  and  that  made  by  an  agent.  In  the  latter 
caae,  it  permits  the  affidavit  to  be  made  "to  the  best  of  his  knowledge 
and  belief;"  in  the  former,  it  permits  no  such  qualification. 

If  such  distinction  had  not  been  made,  I  should  readily  concur  with 
those  opinions  which   this  Court  has  rendered  concerning  affidavits 


Digitized  by  VjOOQIC 


496  SUPREME  COURT  OF  LOUISIANA. 

Bayly  vb  Becnel  et  al 

for  injuDctioU;  as  to  which  the  Legislature  ha^  not  made  snch  dis- 
tinction, and  where  it  has  held  that  the  affidavits  in  either  fonii  art* 
equivalents. 

But  as,  with  reference  to  other  conservatory  writs,  the  distinction  has 
been  made,  we  must  conform  to  and  enforce  it. 

I  only  follow  the  principle  firmly  established  by  our  predecessors  in 
the  following  quotation:  "Sequestrations  and  other  conservatory  rem- 
edies by  which  the  property  of  a  party  is  wrested  from  his  possession 
and  taken  into  the  custody  of  the  law,  before  judgment,  without  notice 
and  upon  the  ex  parte  showing  of  the  plaintiff,  are  extraordinary  and 
rigorous,  and  hence  the  doctrine  has  been  uniform  that  they  are  to  be 
strictly  construed  and  that  the  requisites  of  tlie  law  must  be  obse:v*?d 
on  pain  of  nullity."    Wilson  vs.  Churchman,  4  A.  456. 

So  far'as  the  writ  of  attachment  is  concerned,  conceding  that  it  con- 
tinued in  force,  it  is  not  given  as  a  means  of  enforcing  privileges;  n&r, 
under  the  facts  disclosed  in  this  case,  could  the  attachment  be  sustained 
for  a  moment,  since  it  conclusively  appears  that  the  plaintiff^s  debtor 
had  parted  with  the  property  before  the  writ  issued.  We  have  held 
that  attachment  does  not  lie  in  such  case,  but  that  the  revocatory  aetioD 
must  be  resorted  to.    Redwitz  vs.  Waggaman,  33  A.  26. 

Nor,  regarded  in  the  light  of  a  mere  revocatory  action,  has  the  eiiii 
of  plaintiff  any  foundation,  since  whatever  fraud  is  brought  home  t*> 
Beer,  the  skirts  of  Lioni^et  and  Lehman,  Abraham  &  Co.,  are  entirely 
clear  from  the  least  complicity  therein. 

I,  therefore,  dissent. 

Todd,  J.,  concurs  in  this  opinion. 

Rehearing  refused. 


No.  9059. 
George  M.  Bayly,  Executor,  vs.  M.  A.  Becnel  et  ax. 

In  a  settlement  of  accoonts^.between  planting  partners,  compound  intereet  will  sot  ht 
aUowed  to  either  party  unless  it  is  shown  by  positive  evidence  that  the  party  dbkiied 
with  interest  had  accepted  the  account  as  thus  made  or  that  he  had  directly  or  tsciitr 
acquiesced  in  the  charge  of  annual  interest  to  be  considered  as  capital  in  each  emaisr 
account.  Interest  cannot  be  allowed  on  a  claim  never  presented  to  tiieMebtm-  beforv 
suit,,  which  is^aUowed  on  a  quantum  meruit,  and  the  validity  of  which  results  fivm  tbf 
judgment. 

The  managing  partner  of  an  ordinary  partnership  is  entitled  to  be  reimbursed  hia  actasl 
expenses  necessarily  incurred  in  the  interest  of  the  partnership. 
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APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  St.  Ji^hu 
tlie  Baptist.    Hahn,  J. 


Kennard,  Hotre  &  Prentisn  for  Plaintiff  and  Appellee. 
0.  0.  Provosty  for  Defendants  and  Appellants. 


The  opinion  of  the  Cinirt  was  delivered  b.r 

PocHife,  J.  This  case  Inis  already  been  before  us,  and  it  was  reniiiud' 
«i  for  a  second  trial  on  issues  left  doubtful  by  the  evidence. 

As  the  points  in  contix)ver8y  are  numerous  and  complicated,  the  lol- 
lowing  statement  of  the  principal  issues  and  of  the  salient  facts  lu  Kh%- 
eause  will  facilitate  a  proper  understanding 'of  tlie  tinal  conclusioij/s  on 
which  we  propose  to  rest  our  decision. 

In  1870,  the  plantation  which  is  the  primeval  cause  of  this  cr^riiro- 
rersy,  waa  owned  in  indivision  and  in  equal  shares  by  the  defeurlMTiL 
M.  A.  Becnel,  and  by  the  J  succession  of  his  brother,  L.  P.  Becnel  j  iLud 
was  burdened  with  a  heavy  mortgage  created  for  the  purpose  of  seriir- 
mgthe  payment  of  a  series  of  promissory  notes  aggregating  the  snni 
0f  $120,000  in  capital. 

While  the  plantation  was  under  seizure  at  the  instance  of  the  Louis- 
isna  State  Bank,  as  holder  of  one  of  the  notes  secured  as  above  statc^d. 
R.  H.  Bayly  bought  the  bank's  claims  and  was  subrogated  as  plain  tiff 
ID  the  suit. 

The  seizure  having  been  enjoined  by  M.  A.  Becnel,  one  of  the  de- 
feodants,  Bayly  entered  into  a  compromise  with  the  latter  with  a  vfrw 
» their  joint  purchase  of  the  plantation .  The  main  feature  of  the  t'oni  - 
vomise  was  a  stipulation  under  which  M.  A.  Becnel  was  to  be  releaser! 
i\i\A  share  of  indebtedness  on  the  note  held  by  Bayly,  on  reimbur^^ing 
be  latter  one-half  of  his  outlay  for  the  pm*chase  of  the  note,  wliich 
rag  fixed  at  $9981  85.  By  a  cash  payment,  that  amount  was  rednoed 
bt7879  58,  to  secure  which  BecnePs  share,  after  the  projected  pur- 
base,  was  to  remain  mortgaged  until  final  payment. 
It  was  farther  stipulated  that  each  of  the  contracting  parties  was  to 
Bdeavor  to  purchase  on  the  best  teiiiis  obtainable,  the  other  outetand- 
Ifmortg&ge  claims  affecting  the  plantation;  and  that  the  claijus  i!ma 
nchased  were,  to  be  paid  for  on  their  joint  account  and  were- to  be 
toed  by  them  in  equal  shares.  Under  the  provisions  of  a  subsequent 
^reementy  January  3,  1871,  the  plantation  was  then  to  be  cultivaUni 
ft  their  joint  and  equal  account  for  a  term  of  four  years,  the  finaueial 
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adniluistration  being  entrusted  to  Ba>  ly^  and  tlie  maiiagemeiit  uf  the 
cultivation  placed  under  the  control  of  Becnel. 

Some  time  after  the  sale,  Becnel  bonglit  one  of  the  no  tori  ahmt  it- 
feiTed  to  and  held  by  Gard<^re,  for  the  sum  of  $10,0003  and  within  a 
short  time  thereafter,  all  the  outstanding  notes  were  acquired  by  the 
new  owners  of  the  plantation.  Some  were  bought  by  Becnel,  others  by 
Bayly,  and  the  purchase  price  of  the  same  figures  in  the  respective  ac- 
counts of  the  partners  as  credits  for  their  respective  shares  in  the  cost 
of  the  plantation. 

After  the  compromise,  the  property  was  seized  anew,  and  was  adjudi- 
cated to  Bayly  in  his  individual  name,  but  for  the  joint  account  of  Bec- 
nel and  himself,  as  shown  by  a  written  acknowledgment  to  that  i'ffp<^U 
executed  by  Bayly  and  subsequently  put  of  record.  ■ 

The  purchase  was  made  in  April,  1871,  at  wliich  time  die  projected 
planting  partnership  began,  and  continued  until  the  15th  of  Febnuir)t 
1872,  when  Robert  H.  Bayly  died.  From  that  time  the  plantation  ha» 
been  cultivated  by  Becnel  on  joint  account  with  the  Bayly  succt  r>>ii>ti,  ^ 
represented  by  G.  M.  Bayly,  testamentary  executor,  under  the  eicla-  *. 
sive  management  of  Becnel,  and  under  conditions  made  and  renewed 
annually. 

In  June,  1878,  this  suit  was  instituted  by  the  executor  for  the  tlonWe-j 
object  of  effecting  a  partition  of  the  property  by  means  of  a  publie  ^\t 
and  of  completing  a  settlement  of  accounts  between  Becnel  and  tl»r 
succession,  including  both  the  purchase  and  the  planting  a^t^>1l1lt^. 
down  to  the  Ist  of  January,  1878.  His  moneyed  demand  was  for  an! 
alleged  balance  of  828,347  50  against  Becnel. 

The  first  petition  was  met  by  several  exceptions,  the  principiU  *»* 
which  went  to  the  erroneous  cumulation  of  the  two  causes  of  actian: 
and  to  the  want  of  proper  parties,  on  the  ground  that  Been  el's  shair  of 
the  plantation  had  in  the  meantime  been  acquired  by  his  wife,  in  Ttim^ 
bursement  of  her  dotal  rights.  [ 

By  a   supplemental  petition,  Mrs.  Becnel  was  made   a  party,  an^ 
prayer  was  made  on  proper  allegations  for  a  judicial  declaration  i 
nullity  of  her  purchase.    In  his  answer,  Becnel  joined  issue  on  ] 
tiff^s  accounts,  objecting  to  many  items,  including  charges  of  inte 
etc.,  and  urged  numerous  claims  in  reconvention  ;  to  which  pleas  acd 
defensea  reference  will  be  made  hereafter. 

The  first  tiial  below  resulted  in  a  judgment  which  reco^ued  ^ 
v^dity  of  Mrs.  Becnel's  purchase,  and  allowed  plaintiff  the  full  artionBl 
of  his  moneyed  demand  against  Becnel,  subject  to  the  sum  of  #9iiQl 
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illo^vtnl  to  tbe  Iatt€T  on  his  n^convetitimiiil  deiiiaud;  ami  it  was  finally 

mirml  flmi  the  pftrtitii>n  sued  for  Ih;  eflfected  by  mtimm  of  n  publif  ; 

fair  frtreaslK 

Ou  appeal  tti  this  Court  lli(^  jiidgiucat  of  tlie  lower  court  vvus  revcrfiad 
D  s<rTi*ml  particulmni  ami  iiifinncHl  in  otlif^n*.  It  \vn&  tli<*n  n-iiianded  on 
^  %*eful  hm  e*  i  1  ere  i  1 1 1 1  ft  or  e  n  ii  i  o  ti  ij  i  f  t^d  i 

!.  Tlie  jiulgmcirt  wna  reversed  (»ii  the  jmiut  of  the  validity  of  Mrs. 
Seciier*  piirclmae,  whicli  was  aunulled  aud  set  aside  ae  to  the  purt»osr'ft 
if  iiUiuiJar  in  rliis  miU 

H^  It  waji  further  rever^Ml  oo  tlit-  lefnaal  of  BeciieF*!  chiim  for  inter-  I 

sU  eomnii^ioii  and  other  chargi^K  o»  his  ivurchaai^  of  the  Gardere  ntid  j 


Ijink  of  New  Orlenns  clniniSi  to  the  sauie  extent  as  the  sauie  had  hoeu 
kLtmed  and  nUowed  on  the  Bayly  purchase  of  the  Loiiisiaaa  State 
lank  and  the  Lotiisiaua  Dank  claims. 

3,  If  was  alao  revf^sed  in  itt^  refiiBul  to  allow  crodit  to  Boonel  for  hii* 
hare  in  the  sum  of  i|137[>  tA),  claimed  hy  hioi  for  boarding,  at  hin  ex- 
»eti$o,  aeveral  skilled  meelmnicB  when  employed  from  time  to  time  on 
he  plantation, 

4,  It  was  further  reTrersed  in  its  final  adjnstmeiifc  of  the  accounts  be- 
ween  the  parties,  for  tlie  purpose  of  refastin^jr  the  arrount  on  tlie  |>ointlt 
:oiTeeted  by  this  Com t,  and  if  need  he*  on  the  points  i^eomn tended  to 
be  court  d  qud  lor  a  secoml  exam  inat  Lorn 

The  judgment  was  affirmed  in  the  following  particulars; 

f ,  In  allowing  to  Becnel  the  sum  of  SJJOOfl  on  hift  reconventional  do* 
aand.  That  amount  is  nrside  of  a  sum  of  ^  1 51^^  whith  Becnel  claimed  as 
he  raltie  of  his  services  annually  as  the  exclusive  manager  of  the  plan- 
at  ion,  both  Ui  the  enltivation  and  in  the  (inaneial  depart  men  t,  since 
lie  death  of  Baylyp  In  the.  agreement^  nndei'  date  of  January  3|  1971, 
ibove  referred  to,  Beenel  had  consented  to  make  no  charge  for  his  aer- 
Ire^  iis  manager  of  the  plantation*  But  under  the  evidence  it  appeared 
bat  after  the  death  of  hifs  partner,  the  latter'a  duties,  eonsisting  in  the 
lurebaae  of  ueeessaij  supplioSt  in  securing  the  advances  of  neceijisary 
iindfl  and  in  other  acts  of  administration,  had  devolved  upon  and  liad 
icon  efficiently  performed  hy  Bt^cnel^  and  that  the  sum  of  ^3000  annu- 
lly  was  a  fair  valnation  of  his  don  Vile  servicea;  hence,  thisConrt  C4>u- 
urred  wnth  tlie  district  judge  in  allowing  him  a  credit  of  $1500  for  each 
f  the  years  IB7'2,  1373,  1874,  1375,  1876  and  1877,  and  in  reserving  hii 
ight  for  a  similar  claim  until  tho  final  partition. 

2,  The  jodgnient  was  also  affirmed  in  the  dismissal  of  all  tlie  cxcep- 
iQiid  to  thu  tonn  of  the  actiim,  and  of  all  the  dilatory  exceptiouH  intir- 


I 


'I 


I 


i 


Digitized  by  VjOOQIC 


500 


SUPREME  COURT  OF  LOUISIANA. 


Bavlv  vs.  Becnel  et  al. 


posed  by  the  defendant.  Under  our  decree,  the  case  was  stripped  of 
all  points  of  contention  raised  by  the  pleadings,  save  the  following 
points,  which  were  remanded  for  further  investigation : 

1.  The  complaint  of  Becnel  that  he  is  charged  with  compound  inter- 
est in  Bayly's  accounts. 

2.  The  right  of  Becnel  to  claim  interest  on  the  sum  of  $1500  per  an- 
num allowed  him  for  his  services  as  sole  manager  since  the  death  of 
Bayly. 

3.  The  claim  of  Becnel  to  the  sum  of  $5000,  growing  out  of  Bayly'R 
letter  to  the  sherif!*  on  the  day  of  sale,  for  work,  seed-cane,  cord-wood, 
etc.,  furnished  by  Becnel  to  the  plantation  in  anticipation  of  a  par- 
chase  by  Bayly  and  himself.  i 

4.  The  right  of  Becnel  to  be  recognized  a^  owner  of  one-half  of  the  i 
sum  of  $18,021  79,  in  the  hands  of  Bayly  &  Pond  (the  factors  of  the  j 
plantation  in  1872,  and  after  Robert  H.  Bayly's  death  until  1875),  at  the 
time  of  their  failure,  placed  to  the  credit  of  R.  H.  Bayly. 

5.  The  claim  of  Becnel  for  the  reimbursement  of  his  traveling  ex- 
penses to  and  fi'om  New  Orleans  in  the  interest  of  the  plantation. 

(i.  The  right  of  Bayly  to  claim  credit  in  his  account  with  Becuel  in  ^ 
the  sum  of  $10,346  10,  claimed  as  per  compromise  of  Widow  L.  P.  Bee- 1 
Qel  tutrix's  account,  in  his  statement  of  the  costs  of  the  plantation. 
'  On  the  second  trial  below,  new  evidence,  both  documentary  andita-, 
rol,  was  introduced,  bearing  on  all  the  points-  which  had  been  remand- 
ed, as  just  stated.  Fortunately,  that  evidence  was  important  and  it 
threw  a  great  deal  of  new  light  on  the  case,  and  under  it  we  will  bo 
able,  as  the  district  judge  has  been,  to  finally  dispose  of  this  comply] 
cated  litigation.  Under  the  effect  of  that  evidence,  the  district  jndgiJ 
as  he  informs  us  in  his  able  and  elaborate  opinion,  saw  the  case  in  m 
entirely  new  light,  and  reached  conclusions  widely  different  from  tiM 
views  which  he  had  entertained  at  the  first  trial. 

Under  his  recent  conclusions,  the  judge  recast  the  entire  acconnt  be- 
tween the  parties  and  decreed  the  defendant  indebted  to  the  Bayly  sii^ 
cession  in  the  much  reduced  sum  of  $958  62,  and  decreed  the  partitioi 
prayed  for  by  public  sale  for  cash. 

Both  parties  have  appealed — plainti^'  with  a  view  to  an  affirmaofl 
of  the  original  judgment  of  the  lower  court,  and  defendant  with  avltf 
to  an  increase  of  the  amount  allowed  him  on  his  i-econventional  denrai 
and  for  a  further  reduction-  of  plaintiff's  claim. 

We  shall  now  review  the  finding  of  the  lower  court  on  the  final  aa 
justment  of  the  accounts  between  the  parties.    We  must  premise  m 
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taU'tneut  ihnu  in  hie  judpinent  now  uiidtn*  review,  the  judge  found  iu 
iror  of  deft*iirluijt  no  all  prtrnt«4  n^tnauded  ht'low  for  fiirtlier  invcf^tiga- 
«>ti^  *«vi*  find  i^ici'pt  the  81'roTui  and  the  sixth  in  «iii  foregoing  ennnie- 
ition,  und  thjit  \vf  roui^tn  with  liini  in  all  hi^  conelusioiif*. 

L  Fk'*;aelV  caitiplHinr  rljut.  iiitdf^r  Havlj's  a^rcowntei,  lie  was  i-hitr^ed 
itti  rcimpaund  JntereRt,  i^  ^ujj(»oil£'tl  by  the  record. 

The  iu«connt^,  with  interest  rharged  on  each  item,  were  balanced  an* 

'"■'  —nnd  thf  fotjil  Imljince  wa«  hroiight  forwiird  in  the  new  aeeonnt 

■  '.*-  pn*jnng  yt-ai.     Tljis  is  m  t  and  rantiol  be  denied  by  lilatiititf, 

tit  his  ix>i)t«nttan  i^  thut  tJie  aeeouat^t  as  made  have  been  accepted  by 

I*  feadant,  that  under  our  jurispriideiice  the  intfM'eet  has  been  cap- 

-d,  aad  that  the  defetjdant  ih  Ihti?*  e^toppeti  tVom  eont-esiing  the 

biirges  for  ifilerest  ait  tuade  in  the  arronnt.     Hi^  hi-w  in  gmwl,  hut  he  u 

ot  home  lart  hv  the  fnHH. 

A  great  df^al  of  i^videni-e  lia^  Ijeen  taken  on  this  point,  and  aome  of  it 
i  vc^ry  eonfUcting;  But  tht^  prepondeiain't^  of  the  <?videnco  is  in  favor 
f  dtrfi'jjdaut':!  eonteiJtion  and  miti*iie«  us*  that  Bayly^s  accomitB  as  pre* 
eat*-il  in  ihis  suit  have  nfner  been  a^M^epted  by  the  defeuthiiit,  either 
iR'itJy  or  iiireetly*  Boine  nf  the  tuost  hotly  contested  iteius  figure  in 
ht  first  ainxniut^  for  the  pfinvhase  prire  of  the  plantation,  and  the  very 
-erioiift  resiMtiinceniadc  to  the  jo  lUsi'ards  all  mi^picion  that  thev  eouhl 
vet  Iiave  been  aci'e|ited* 

The  aeeeptanee  of  an  aiM'onnt  i^o  iisi  to  bind  the  debt*>r  to  the  interest 
Uer**in  charged  an  part  of  the  capital  in  an  eneidrig  aeconntj  must  be 
II  liven  I".  I  early  and  positivel\,  aritl  nuiHt  not  l>e  left  to  intVren*"e.  C\  C\ 
[im;  Ktuine  v^.  ilumden,  12  A,  l!(>:  Wright  tf  aL  vs.  Mill  fit  fi^,  13  A, 

tu  rfvaAtiug  the  aero  tin  t,  tiie  judge  correctly  omitted  <letailed  charges 
>f  in tere&t  * ii a* le  m i  o  i nil  ly t  an 1 1  all 1 1 \v e<1  i  n tcrcH t  o n  tli c  rej^pec ti ve  claim s 
iC  the  parties  from  the  dat-es  of  the  diftbureementft  Ut  the  date  of  the  suit* 

t,  Becncrti  claim  for  intereftt  on  tlie  annnal  am  mnts  allowed  him  for 
Ifm  «ervicea  was  properly  re  fussed. 

That  allowance  ie  pi'edieat^d  on  an  equitable  right  of  compenBatlon 
*"r  valuable  nerviceH  remlered,  witbont  a  contract  obligatic^n.  The 
rirtiai  jM  allowed  on  the  in"(M>f  ntijuantntftmennt;  it  waft  not  urged  be- 
fore the  ^tut;  henee,  it  has  oever  V»eeii  recogniKed  or  accepted  by  the 
tl«>bt^i''a  repreKentativis 

The  obligation  to  pay  the  anioiint  allowed  will  result  from  thig  jndg^ 
lowut;  hence,  the  clain>  was  not  due  or  liquidated  before  judgments 
Tlici^fore,  no  ititete^^ts  ai  v  due  and  none  ithould  be  allowed. 
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3.  The  claim  of  Becucl  for  $5000  on  Bayly's  promise  grows  out  of 
the  following  circumstances,  as  shown  by  the  record  ; 

For  several  years  previous  to  the  seizure,  tlie  defendant  had  been  culti- 
vating the  Becnel  plan  tuition  for  liis  exclusive  and  personal  accouut.  and 
he  had  placed  thereon  several  it^ras  of  considerable  amount  and  vala- 
.  able  movable  property,  for  wliich  he  had  no  claim  against  his  co-owner. 
In  the  second  agreement  of  January  3,  1871,  it  was  agreed  that  all  such 
property  would  be  reserved  from  the  seizure  to  be  made  by  Bayly,  that 
it  should  be  appraised  and  credit  given  therefor  to  Becnel  as  [wtrt  erf 
his  contribution  to  the  purchase  price.  That  item  is  the  sum  of  *4<>0L 
which  is  undisputed  in  the  defendant's  account. 

But  in  addition  to  that  movable  property  placed  on  the  plantarioQ  h.v 
the  d'^fendant,  the  record  shows  that  after  his  compromise  with  Ikylr. 
and  pending  the  latt«r's  seizure,  the  defendant,  who  had  been  pltuietl  id 
charge  of  the  plantation,  began  active  preparations  to  put  the  pla^e  in 
trim  for  a  profitable  cultivation  in  the  year  1871,  after  the  proiVcied  , 
purchase  by  Bayly  and  himself.  Those  preparations  consisted  of  tli*^ 
clearing  of  over  one  hundred  acres  of  lands  covered  by  imderhnuh,  j 
ploughing  and  ditching  the  same,  and  supplying  the  seed-cane  nei  -^.ktv 
for  planting  the  same,  and  of  other  items  of  property  and  labor  wL  >  k 
in  law  as  well  as  by  nature,  had  become  immovable  and  could  not  i^ 
removed  as  the  other  items  of  property  reserved  and  appraised  ii* 
above  stated. 

The  late  R.  H.  Bayly's  attention  was  called  to  that  labor  and  to  tlie 
right  of  compensation  therefor  in  Becnel,  who,  as  keeper  under  tli«? 
sheriff,  could  not  be  compelled  to  perform  prospective  labor,  Thif 
right  was  recognized  by  Bayly,  who  further  agreed  that  the  labor  anJ 
property  thus  furnished  by  Becnel  were  reasonably  worth  $5000,  licnct 
he  agreed  that  Becnel  would  be  credited  with  that  amount  in  thefutnm 
settlement  of  the  purchase  account. 

On  the  day  of  the  sale,  Becnel  called  Bayly's  attention  to  the  possi- 
bility of  another  bidder  or  purchaser,  and  to  the  precarious  condition! 
of  his  claim  for  property  which  had  become  immovable.  Whi^n-MpoQ, 
Bayly  wrote  to  the  sheriff  that  in  case  of  a  purchase  by  a  third  pers<Hu 
Becnel  should  be  paid  $5000  as  a  privileged  claim  out  of  the  proceed* 
of  the  sale.  The  sheriff  having  since  died,  the  letter  could  not  be  pxi*^ 
duced,  but  its  existence  and  its  contents  in  substance  are  sliown  cot 
clusively  by  the  testimony  of  Becnel  and  by  that  of  three  or  four  di?m-« 
terested  and  reputable  witnesses  who  had  seen  it  and  read  it. 
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In  addition  to  tbat  testimony,  there  is  full  proof  of  the  value  of  the 
labor  and  property  for  which  this  claim  is  pressed,  and  we  are  satisfied 
that  the  amount  allowed  for  the  same  is  reasonable  and  correct. 

4.  The  right  of  Been  el  to  share  in  .the  amount  of  $18,021  79,  which 
stood  to  the  credit  of  the  plantation  on  the  books  of  Bayly  &  Pond  at 
the  date  of  their  failure  in  1875,  is  equally  just  and  clear.  On  the  first 
trial  the  theory  of  plaintiff  was  that  that  balance  was  due  to  R.  H. 
Bayly  personally.  But  on  the  second  trial  the  fac  similes  of  the  firm's 
books  were  produced  and  they  show  conclusively  that  the  balance 
stood  to  the  credit  of  the  plantation.  Plaintiff  shifted  his  position, 
and  on  the  second  trial  his  contention  was  that  Becnel  had  been  allowed 
credit  for  his  share  in  his  account  current  with  R.  H.  Bayly. 

In  this  he  partially  succeeded,  and  showed  credits  amounting  to 
$2659  ]],  thus  leaving  a  balance  on  that  item  in  favor  of  the  defendant 
in  the  sum  of  $6342  96. 

5.  On  the  claim  of  Becnel  for  reimbursement  of  his  trav^eling  expenses, 
the  record  now  shows  that  he  had  disbursed  some  $1440,  and  hence 
he  is  entitled  to  credit  for $720.  In  our  previous  opinion,  we  had  recog- 
nized his  very  equitable  right  to  that  reimbursement,  but  we  had  failed 
to  find  sufficient  data  on  whicli  to  base  a  judgment.  They  have  been 
supplied  on  the  second  trial.    The  claim  is  therefore  allowed. 

6.  The  right  of  Bayly  to  claim  credit  in  his  purchase  account,  for 
the  sum  of  $10,346,  as  the  share  due  on  the  Louisiana  State  National 
Bank  claim,  by  the  tutrix  of  L.  P.  Becnel's  minor  child,  results  from 
the  very  nature  of  his  contract  with  the  defendant. 

In  the  "Grima  compromise,"  Bayly  agreed  to  release  M.  A.  Becnel  on 
account  of  his  indebtedness  on  that  note,  in  consideration  of  being  re- 
imbursed by  the  latter,  one-half  of  the  cost  of  tlie  claim.  But  he 
specially  reserved  his  claim  against  the  tutrix  for  the  other  half  re- 
maining due  on  the  note.  He  did  not  cede  or  transfer  any  part  of  that 
claim  to  the  defendant.  Hence  that  note,  for  half  of  its  amount,  re- 
mained the  exclusive  and  individual  property  of  Bayly,  and  unlike  the 
claims  bought  from  Gard^rc,  the  Bank  of  New  Orleans  and  the  Bank  of 
Loaisiaiia,  it  never  became  the  joint  property  of  the  two  purchasing 
partners.  Therein  lies  the  fundamental  error  of  the  theory  advocated 
by  defendant's  counsel,  who  wishes  that  this  claim  should  be  dealt  with 
in  all  respects  like  the  Gard^re  claim. 

After  the  compromise,  Bayly  did  not  continue  his  seizure  under  the 
Louisiana  State  Bank  claim,  but  he  converted  the  proceedings  into  the 
via  r  rcKfiaria,  and  after  reciting  the  "Grima  compromise,"  and  reserv- 
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ing  his  mortgage  rights  thereunder  against  M.  A.  Becnel,  he  prayed 
for  a  personal  judgment  against  the  tutrix  for  her  share  of  indebted- 
ness, exceeding  $20,000,  and  for  recognition  of  his  conventional  mortgage 
on  the  minor's  share  of  the  plantation.  Pending  tliat  litigation,  Bayly 
entered  into  a  compromise  with  tlie  tutrix,  under  the  effect  of  which 
he  reduced  his  claim  t^  $10,J346,  for  which  he  obtained  judgment  in 
October,  1870. 

The  seizure  and  the  sale  of  the  plantation  were  made  under  the  Gar- 
diere  claim  which  had  long  since  ripened  into  a  judgment  and  whM^ 
was  transferred  to  Bayly  under  BecneFs  instructions  for  the  pnrpiw 
of  the  sale.  Now  at  the  sale,  after  paying  costs  and  privileged  claime, 
Bayly  retained  in  his  hands  the  balance,  some  $17,000,  to  mee^  the 
claims  secured  by  first  mortgage.  As  the  (rard^re,  the  Bank  of  »w 
Orleans,  the  Bank  of  Lousiana  claims  were  in  due  course  of  time  ill 
acquired  by  Bayly  and  Becnel,  they  became  the  creditors  of  afnnd  whicli 
they  owed,  hence  followed  confusion.  But  that  quality  of  debtor  aid 
creditor  did  not  meet  in  Becnel  as  to  the  half  of  the  Louisiana  Stiitt 
Bank,  to  which  a  credit  was  due  out  of  tlie  funds  retained  by  Baylj^ 
for  himself  and  Becnel.  Hence  Becnel  continued  to  owe  one-half  of 
that  claim,  which  had  been  fixed  at  $10,346,  as  was  shown  above. 

Under  the  effect  of  these  transactions,  all  mortgages  against  th* 
plantation  were  cancelled,  with  the  exception  of  the  claim  held  by 
Bayly  as  above  stated,  and  to  the  conculTl^nce  of  its  amount^  BaylT 
could  have  absorbed  the  whole  amount  retained  by  him  out  of  the  pro- 
ceeds of  the  sale.  But  as  he  had  voluntarily  reduced  it  to  $10,346,  be 
could  not  claim  more  than  that  amount.  Hence  that  sum  wa.s  prop- 
erly charged  as  a  portion  of  the  cost  of  the  plantation. 

The  account  as  stated  by  the  district  judge,  conforms  with  the  <^m- 
clusions  which  we  have  hereinbefore  announced.  On  examinatioDt  «* 
find  it  correct,  but  we  deem  unnecessary  to  reproduce  it  here  in  all  lis 
details.  We  note  and  approve  of  the  reservation  made  in  the  jndg* 
ment  in  favor  of  both  parties  to  sue  for  any  claims  accruing  after  the 
first  of  January,  1878,  or  for  all  of  such  claims  not  covered  by  thitj  Jt- 
cision. 

Judgment  affirmed,  costs  of  appeal  to  be  paid  in  equal  shares  by  hotli 
parties. 


On  Application  for  Rehearing. 
Plaintiff  wishes  this  case  reopened  on  the  item  which  recognizes  ^ 
claim  of  defendant  to  one-half  of  the  sum  of  $18,021  78  to  the  credit 
of  the  Becnel  plantation,  in  the  hands  of  Bayly  &  Pond  at  the  tlftt^ 
of  their  failure. 
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In  support  of  their  position,  they  estxiblish  an  account  of  the  net  re- 
|pHpt«  and  of  the  cost  of  the  crops  made  on  the  plantation  from  the 
rear  1871  to  IH76.  botli  inclusive,  which  shows  a  loss  as  final  results. 

This  may  be  true,  but  the  accounts  of  Bayly  &  Pond  began  only  in 
Iteiiary,  1872,  and  those  accounts  running  from  year  to  year,  do  show 
WD  andisputed  credit  in  favor  of  the  planting  partnership  in  the  sum 
■love  stated. 

Those  accounts  show  that  all  the  advancef<,  both  of  money  and  of 
jupplieij,  were  made  by.  Bayly  &  Pond,  and  all  the  crops  were  sold  by 
em.    The  crops  of  several  of  these  years  resulted  in  loss,  but  the 
op  of  1874  was  very  productive  and  realized  great  profits,  which 
ned  the  scales  in  favor  of  the  planting  partnership. 

Nothing  in  the  record  shows  that  Robt.  H.  Bayly,  who  died  in  Feb- 
ruary, 1872,  advanced  a  single  dollar  of  the  funds  used  in  the  cultiva- 
tion of  the  plantation  from  January,  1872.     It  is,  therefore,  difficult  to 

■peeive  by  what  process  his  succession  could  become  the  sole  creditor 

W  the  fruits  of  the  crops  raised  on  borrowed  money. 

Hut  the  contention  of  plaintiff^s  counsel  is  that,   Kobt.  H.    Bayly 
|iuide  all  the  advances  for  the  crop  of  the  year  1871,  which  resulted  in 
■fdear  loss  of  $12,162  17,  by  which  oi>eration  Bayly  became  the  credi- 
tor of  Becnel  in  the  sum  of  $6081  08,  which  is  not  accounted  for. 

In  this  lies  the  glaring  fallacy  of  plain  tiff  ^s  position. 

By  turning  to  the  judgment  of  the  lower  court,  as  affirmed  by  us, 
we  lind  in  the  column  of  Bayly's  credit  on  the  account  as  established 
by  the  difltrict  judge,  the  following  item : 

"January  19,  1872;  one-half  net  loss  operating  plantation^  1871, 
^6081  08.     Which  is  the  dat«  at  which  the  accounts  of  Bavly  &  Pond 

*  Under  plaintifiTs  theory  that  sum  would  figure  twice  as  a  credit  in 
jfcror  of  Bayly. 

r  We  find  no  error  in  our  judgment,  and  it  must,  therefore,  remain 
JMisturbed. 

•Rehearing  refused. 

^^k  lNning,  J.  I  do  not  think  that  Mr.  Becnel  has  any  interest  in  the 
Km  of  $18,021  78,  but  that  R.  H.  Bayly  is  alone  entitled  to  the  whole 
of  ii      Judgment  was  rendered  against  G.  M.  Bayly  for  that  sum  in 
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favour  of  R*  H.  Bayly's  succesaiv'ni,  and  it  was  not  pretended  then  by 
any  one  that  any  other  than  R.  H.  Bayly  had  any  interest  or  share 
thereof H     Sue.  Bayly,  30  Ann.  75.    This  was  the  impression  made  upoD    I 
me  by  my  examination  of  the  record  on  the  first  hearing,  and  it  \va= 
Bspreeaed  in  tlie  opinion  then  read,  and  renewed  examination  has  mu-    ( 
firmed  me  in  tlie  belief  that  it  is  correct.    Becnel  is  allowed  one-balf   | 
of  this  aum  or  §J),010.89,  and  being  improperly  allowed,  the  judf  luenc 
against  him  should  be  increased  by  that  snm. 


No.  8901. 

Succession  op  Dr.  Pierre  C.  Boyer. 

Opposition  of  Edith  Boyer  to  account  of  Administratrix. 

Thfi  wife  hon  no  prcrprietary  intereBt  in  the  property  and  effects  of  the  commonitj  naCfl  to 
disEtuIuUuti.    Tciurn6  vs.  Creditors,  6  La.  459 ;  Toiim6  vs.  Toam6,  9  La.  452 ;  OnjeftTi,   J 
LawroncLs  3  A.  '^.  ^ 

Tba  huabu^irl  in  head  and  master  of  the  commanity  ;  and  he  may  dispose  of  ita  reirTi^jrt    ^ 
And  niDVablo  rff(*cts  gratuitoasly,  without  the  consent  or  permission  of  the  mfe.  *s4    < 
without  Hc  conn  lability  to  her  or  her  heirs.    It  is  oniy  where  the  wife  can  prove,  situ&e-    { 
torlly,  that  the  hunband  has  disposed  of  the  community  property  by  fttind,  to  injar«  her. 
that  jnhfi  cau  pvinieed  against  the  heirs  of  the  husband  for  one-half.    R.  C.  C.  Art  S40L 

Kfljpairs  inadu,  duriDK  the  existence  of  the  community,  to  the  separate  property  of  the  hair    j 
baud,  used  and  oiijo^^ed  by  the  spouses,  are  at  the  expense  of  the  commuDity;  tnd  Uit 
reveitueit  of  the  EiBparate  property  of  the  husband  belong  to  the  oommonity,  whidi  cao 
not,  tlien^fore,  be  charged  with  the  rents  of  such  property. 

Tbi>  recnmponiHie  dim  for  improvements  to  the  separate  property  of  the  spouseii.  cauns^ 
exceed  tbn  cuhnnced  value  of  the  property,  at  the  date  of  the  dissolution  of  the  commu- 
nity, resultiDr;  from  such  improvements.    R.  C.  C.  2408. 

Money  belon^^ttis  ^  ^^^  child  of  the  father  by  former  marriage,  received  by  himastAta- 
during  thv  Accanil  marriage,  is  a  debt  of  the  second  community;  and  it  bean  iotcmL 
fnirji  tbfl  datft  at  which  it  was  so  received  and  such  commonity  is  liable  for  botb  tfar 
priutipil  and  inti^rest  of  the  debt. 

The  widu^  in  oommnnity  has  no  claim  for  money  expended  by  the  deceased  husband  is  lit  i 
maJatuD^ann  of  hiii  heir,  child  of  a  former  marriage,  either  during  the  minority  or  iiitj<T- 
ity  af  lucb  heir,  in  the  absence  of  all  evidence  of  any  intention  on  the  part  of  the  hoib^ 
whllet  lii'ia}^,  nf  making  such  charge  and  the  community  is  entirely  solvent  and  p» 
ee^ftnd  ample  reveones  during  its  existence. 

The  oominunlty  of  acquets  and  gains  is  not  strictly  a  partnership :  it  is*tihe  effect  of  fc^^ah 
tract;  aud  it  in  {governed  by  special  law.    B.  C.  C.  Article  3807. 

The  widow  in  uommnnity,  administratrix  of  the  succession  of  the  deceased  husba^  U 
»QUtl(.'d  to  coiamLssions  on  the  entire  oommnnity  property  inventoried  as  part  of  thi 
aucceasiuns  of  her  husband. 
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PPEAL  frcm  the  Civil  Di8tiict  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


R.  U,  Marr  for  Opponent  and  Appellee.' 

£.  W.Huntington  and  H,L,Dufour  for  the  Administratrix.  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Dr.  Pierre  C.  Boyer  died  in  the  city  of  New  Orleans,  in 
1881,  mtestate. 

He  was  twice  married.  His  tirst  wife  was  Theodora  Wedderstrandt, 
who  died  in  1861^  leaving  as  sole  issue  of  the  marriage,  Edith  Boyer, 
then  a  minor  of  six  years  of  age. 

His  second  marriage  was  contracted  in  June,  1867,  with  Mrs.  Pauline 
Tourn6  Boyer,  who  survived  him.  There  was  no  issue  of  this  second 
nuirriage.  Mrs.  Boyer,  the  surviving  widow,  was,  after  the  death  of 
Dr.  Boyer,  appointed  administratrix  of  his  succession  and  in  due  time 
rendered  an  account  of  her  administration,  which  was  opposed  by  Miss 
Edith  Boyer,  the  sole  child  and  heir  of  the  deceased ;  and  it  is  this 
opposition  that  is  before  us  for  review. 

It  was  in  part  sustained  by  the  judgment  of  the  lower  court  and  from 
that  judgment  the  administratrix  has  appealed. 

For  a  proper  understanding  of  the  controversy,  it  is  necessary  to 
state  that  Edith  Boyer  inherited  from  her  mother  a  mortgage  claim,  on 
which  her  father  collected  $10,335  55,  $3200  of  which  he  received  before 
his  second  marriage,  and  the  residue,  $7135  55,  after'the  marriage. 

Dr.  Boyer  was  confirmed  as  natural  tutor  of  his  daughter  several 
years  after  the  death  of  her  mother,  but  never  caused  an  inventory  of 
her  estate  to  be  made,  and  died  without  filing  any  account  of  his 
tutorship. 

A  short  time  before  his  second  marriage,  he  purchased  a  residence 
m  this  city,  situated  on  Terpsichore  street,  for  $8000  -$6000  of  which 
he  paid  in  cash  and  gave  his  two  notes  for  the  balance  of  the  price,  for 
$1000  each,  maturing  respectively  in  one  and  two  years,  from  the  date 
of  the  sale,  and  which  notes  were  paid  after  his  second  marriage. 

He  also  had  extensive  repairs  made  on  this  property  before  his  second 
marriage  and  paid  for  them  after  that  event. 

He  continued  to  occupy  this  residence  after  his  second  marriage  and 
op  to  the  period  of  his  death ;  made  considerable  repairs  and  improve- 
ments thereto,  from  time  to  time. 
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Edith  Boyer,  with  the  exception  of  two  years  spent  with  an  aunt  in 
New  York,  and  a  few  months  in  Galveston,  lived  with  her  father  in  the 
family  dwelling  from  the  death  of  her  mother  to  his  death,  in  1881. 

These  facts  will  suffice  to  suggest  that  the  controversy  in  this  ca«e 
has  grown  out  of  the  claims  of  the  community,  resulting  from  Dr. 
Boyer's  second  marriage,  against  his  separate  estate  or  against  Edith 
Boyer,  the  sole  heir  thereto,  and  will  give  an  idea  of  their  character. 
As  presented  in  the  account  of  the  administratrix,  they  consist  mainly 
of  charges  against  the  separate  estate  for  alleged  debts  of  the  same, 
settled  by  the  community — being  for  sums  paid  on  the  price  of  the 
family  dwelling,  and  for  repairs  and  improvements  thereon ;  and  also, 
charges  for  the  board,  maintenance  and  education  of  Edith  Boyer, 
before  and  after  her  m^ority. 

These  claims  we  will  proceed  to  particularise  and  consider  in  their 
order. 

I. 

The  notes  representing  the  credit  portion  of  the  price  for  the  Terp- 
sichore street  property  mentioned,  matured  and  were  paid,  as  stated, 
after  the  second  marriage.  They  amounted,  in  principal  and  interest, 
to  $2240.  As  they  were  paid  during  the  existence  of  the  community, 
the  presumption  arises  that  they  w^ere  paid  out  of  community  funds. 
The  counsel  for  the  opponent  contends  that  this  presumption  is  re- 
butted and  the  payments — at  least  as  to  the  first  note  maturing— must 
have  been  made  out  of  Dr.  Boyer's  separate  funds.  The  evidence  on 
which  he  relies  does  not  satisfy  us  that  such  was  the  case.  Besides,  the 
presumption  that*  the  debts  were  settled  with  or  out  of  the  community 
funds  is  directly  supported  by  the  testimony  of  Mrs.  Boyer ;  and,  on 
the  whole,  after  a  careful  review  of  the  entire  evidence  on  this  point, 
we  find  no  reason  to  disturb  the  finding  of  the  judge  a  quo,  who  tijain 
tained  this  as  a  proper  charge  of  the  community  against  the  separatf 
estate. 

11. 

The  debt  for  repairs  on  the  house,  contracted  by  Dr.  Boyer  befow 
his  second  marriage,  amounted  in  the  aggregate  to  $2364  90.  Tbii 
amount  was  settled  by  different  payments,  extending  over  mort*  th«i 
two  years,  and  all  made  after  the  second  marriage.  Inasmuch  a«  t^o 
of  these  pajTnents,  amounting  to  $500,  were  made  within  ninety  dayj< 
after  the  marriage,  and  considering  that  Dr.  Boyer^s  earnings  uinn 
have  been  considerable  in  the  interval  between  the  cash  payment  on 
his  house,  in  February,  and  his  marriage,  in  June,  for  it  is  shoTm  tbni 
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iu  all  thesie  yernn  his  practice  as  a  physician  was  large  ant  I  Inrrativt', 
it  \h  l>ut  reasonable  to  conrlnde  that  tlje^^e  two  tir»t  payments,  at  least, 
were  miiJe  out  nf  his  separate  fundf*,  and  that  the  presumption  to  the 
contrary-,  arisinii  from  the  time  of  the  pajcient«,  is  ffiirly  refute*!. 
The  rtistriet  judge  thus  held  4md  deducted  the  $,"500  from  the  total  of 
thf?  eiaiin  on  thif*  aeeoimt^  and  allowed  the  balance  of  ^\^y4  90  as  a 
pfoper  charge  in  favor  of  the  eoinm  unity,  and  we  tidnk  it  was  coireet. 

jri. 

Til*-  next  I'harge  is  for  iinprovenients  nuide  npon  the  dwelling  after 
ami  timing  the  marriage.  Their  eost  m  stated  in  the  account  to  amount 
to  $314£l.  The  separate  estate  cannot  be  chargefl  witli  the  co«t  of  the 
iin \ iro  ve ni en ti^ ,  ^ ni  r  on ly  w  i tb  tb e  a i n on n t  th at  « n rh  i n i pro ven i  e uts  en  - 
bi»noed  the  value  of  the  property.  C.  C\  24**8:  2  A.  43?  14  A,  7iU^; 
33  A.  540;   Sac,  Eoth, 

We  have  examined  th*j  iteuis  uf  tlie  account  for  these  alleged  im- 
proTcnieuts  and  are  satislied  that  some  of  the  work  charged  for  Was 
not  strictly  for  additions  or  permanent  improvemeuts  to  tlie  property 
but  tor  repairs.  There  was  considerable  testimony  taken  on  tttis  point, 
which  we  have  attentively  considered  and  we  are  not  prepared  to  i>'ay 
that  the  conclusion  of  the  diiitrict  judge  who  estimated  the  enhance- 
ment in  value  to  the  property  trom  the  improvenients  at  f2000^  was 
incorrect.  We  shall  not  change  Ids  estimate  or  disturb  the  judgment 
in  this  respect. 

There  is  a  charge  in  favor  of  the  conimuuity  and  aif^ainst  the  scpa" 
lute  estate  of  Dr,  Boyer,  or  Edith,  his  heir,  amounring  to  $15^042  ;^^— 
^3,>4  55  of  whicli  i.^  for  board j  maintenance  and  t'ducation  of  Edith, 
daring  her  minorityi  or  that  i)eriod  of  it  dating  from  the  second  mai'- 
riage^  and  the  residue,  $5487  78,  lor  her  board  and  maintenance  after 
her  majoiity  and  up  to  the  death  of  her  father. 

TldB  aum  of  J$15,042  33  is  credited  ^itb  $15fit)  and  $1^50,  making 
together  i:i91tJ,  as  interest  on  the  separate  funds  of  Edith,  in  the 
hands  of  Jiei'  father— leaving  a  balance  in  favor  of  the  community  of 
$lli,13S  33, 

The  whole  of  this  is  opposed  aud  the  question  of  correctness  vet -non 
or  any  portion  of  it  i«  the  most  serious  one  presented  by  this  contro^ 
vei-fiy. 

As  before  stated,  Di'.  Royer  never  rendered  any  account  of  his  tutor- 
rtJap,  and  we  have  no  evidence  before  us   as  auch  an  iu-^connt  would 
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have  afforded,  to  show  whetlier  it  was  his  inti*utiori  to  chargt?  !iis  minor 
child  for  these  expenses  or  not.  Edith  wa^  Ms  only  t'liild,  aud  the 
evidence  portrays  Dr.  Boyer  as  a  kind  and  :ifl!bctiounte  jmrfrit  and 
gonerons  in  his  expenditures  for  the  happiness  and  comfort  of  \m 
daugliter.  It  is  also  shown  that  he  derived  a  large  revenue  from  his 
practice  as  a  physician,  amounting,  some  years,  to  as  much  as  110,000. 

During  Dr.  Boyer's  lifetime,  both  before  and  after  her  m^ority,  with 
the  exception  of  two  years  spent  with  her  aunt  in  New  York,  where 
slic  was  sent  for  her  health,  Edith  lived  in  her  father's  house.  His  family 
consisted  only  of  himself,  wife  and  daughter,  with  the  addition,  a  part 
of  the  time,  of  a  widowed  sister. 

He  received,  before  his  seyond  marriage,  funds  of  his  daughter,  iu- 
herited  frt)m  her  mother,  amounting  to  $3200,  which  he  never  accouin^u 
for  and  which  form  no  part  of  the  controversy,  in  the  present  suit,  4ml 
after  his  second  marriage  he  received,  at  different  times,  sums  beloug- 
ing  to  her,  derived  from  the  same  source,  aggregating  tlie  further  tium 
of  $7135  74. 

Of  course,  whatever  may  have  been  Dr.  Boyer's  wishes  or  intentinn 
in  regard  to  charging  his  daughter  for  the  expenses  of  maintenance,  t^rc. 
during  her  minority,  he  could  not,  except  with  the  advice  of  a  family 
meeting,  approved  by  the  judge,  have  applied  or  used  the  funds  of  hi^ 
child,  beyond  the  interest  thereon,  for  such  purpose.  C.  C.  350.  Btit 
the  question  arises,  and  it  is  the  real  one  to  be  here  determined,  whether, 
under  the  circumstances  stated  and  in  the  absence  of  any  charge  made 
against  his  daughter  by  Dr.  Boyer,  in  his  lifetime,  such  charge  agviijjsT 
his  separate  estiite  or  against  his  daughter,  as  his  heir,  can  be  siir.  e- 
fully  urged  after  his  death  in  behalf  of  the  commuijity  for  eiiMJijie* 
incurred  during  her  minority  or  even  after  her  majority,  to  tlie  exteot 
of  or  as  relates  to  either  her  capital  or  interest.  | 

This  is  the  claim  now  urged  by  Mrs.  Boyer,  the  surviving  partner  of 
the  community. 

A  recurrence  to  first  principles  governing  the  relations  of  parent  t*> 
child,  and  to  our  laws,  and  to  other  systems  from  which  our  laws  aw 
derived,  regulating  parental  duties  and  responsibilities,  as  likewi&e  a 
brief  reference  to  the  elementary  and  leading  principles  applicahh'  to 
the  marital  community,  will  aid  us  in  the  determination  of  this  inter- 
eating  question. 

Every  system  of  laws  of  wiiich  we  have  any  knowledge,  whether 
crude  or  enlightened,  has  recognized  and  consecrated  that  ruling  prin- 
ciple of  nature's  great  law,  that  prompts  a  man  to  love  his  offspring  and 
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to  labor  for  and  contribute,  even  gratuitously,  to  his  well  being  and 
happiness.  The  declarations  illustrative  of  this  principle  are  clearly 
laid  down  in  the  texts  of  the  Roman  law. 

Auiong  them  are :  that  what  the  father  or  the  mother  has  expended, 
from  parental  affection,  can  never  be  i-eclaimed.  Thus:  ^'Alimenta 
qtiidenij  quae  filiis  tuis  prcestitiatif  tihi  reddi  non  jiista  ratione  postulas.^^ 
Cod.  11,  tit.  I,  9,  1,  15. 

And  even  what  has  been  expended  for  the  maintenance  and  educa- 
tion of  step-daughters  cannot  be  recovered. 

'*Si  paterno  affectn  priviqnaa  tuas  aluisti  seu  mercedes  pro  his  aliquas 
mayistris  expetidiati  ejus  erogatianis  tihi  nulla  repetitio  esV^    lb. 

And  what  the  son  may  have  received  from  his  father,  even  after  his 
emancipation,  to  enable  him  to  pursue  his  studies  abroad,  unless 
intended  as  an  advance,  is  not  subject  to  collation.  Digest  X,  tit. 
Ill,  1,  50. 

Article  1244  of  our  Code,  while  not  going  to  the  same  extent,  contains 
a  similar  provision  to  the  last  cited.  This  article  is  the  same  as  article 
852  of  the  Code  Napoleon,  being  a  literal  translation.  And  comment- 
ing on  this  article  (852),  Demolombe  says :  "  Ce  qu'il  faut  alors  seule- 
ment  rechercher,  suivant  nous,  e'est  I'intention  d'apr^s  laquelle  ces 
frais  ont  ete  faits,  soit  pour  son  enfant,  soit  pour  tout  autre  de  ses  suc- 
cessibles."    Successions,  4,  p.  484. 

Under  our  law  the  husband  is  head  and  master  of  the  community. 
During  its  existence  he  may  dispose  of  its  effects  as  he  pleases,  subject 
only  to  the  right  of  the  surviving  wife,  upon  its  dissolution,  to  proceed 
against  his  heir§  for  one-half  of  the  same,  provided  that  she  can  prove 
that  the  transfer  or  other  disposition  was  made  with  the  fraudulent 
intent  to  injure  her.    C.  C.  2404. 

In  fact  the  wife  has,  during  the  marriage,  no  vested  proprietary  in- 
terest in  any  property  composing  the  community,  but  only  an  inchoate 
right,  which  entitles  her  to  the  hope  or  expectation  that  if  she  survives 
her  husband,  she  can  receive  or  own  one-half  of  the  property  that  may 
be  left  after  payment  of  the  community  debts.  When  this  contingency 
arises,  the  surviving  wife  must  take  the  community,  if  she  accepts  it 
all,  as  she  finds  it^  without  any  right  or  power  to  call  the  succession  of 
her  liu&band  or  his  heirs  to  an  account  for  any  act  done  or  even  waste 
con  nitted  during  its  existence  unless  in  the  exceptional  case  men- 
tion )d  above,  by  which  its  value  is  diminished  or  its  property  is  de- 
spoi  ed  or  encumbered.    6  L.  459;  9  L.  452 ;  2  A.  226. 
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Ab  an  illustxation  in  the  instant  case:    It  iii>|ieLit-^  from  tlje  ^videncf   i 
tliat  for  several  years  after  his  second  inHniiipc-.  Dr.  Boy  or  ^^tr^^f  ineii  j 
out  of  his  income  in  the  same  style  that  he  maintained  his  daughter 
and  with  the  same  generosity,  his  widowed  sister,  yet  we  ftnd  n<»  charge  j 
against  his  separate  estate  made  by  his  surviving  widow  for  expendi-  ^ 
ture  of  the  community  funds  on  this  account.     Nor  could  she  legall.v 
make  such  charge.     Or,  to  illustrate  further :  If  Dr.  Boyer  had  chosen 
to  adopt  some  orphan  child  and  rear  and  educate  it  at  the  expense  of 
the  community,  he  would  not  thereby  subject  his  succession  or  heir  to 
any  charge  in  favor  of  the  community  or  its  survivor.     And  to  go  still 
further:    Had] he  chosen  even  to  squander  the  community  fnm\>  or    , 
jiroperty  on  unworthy  objects  or  in  the  gratification  of  extiinuj^m 
tastes  or  luxurious  indulgences,  neither  his  estate  nor  his  heiis  ronU 
have  been  called  to  an  account  for  it  by  the  community  or  ita*  jvpn*- 
sentatives. 

If  this  is  so,  and  under  the  jirinciples  governing  the  commtmitv  txi 
which  we  have  referred  it  cannot  be  controverted,  how  can  a  charge  he 
made  in  behalf  of  the  community  after  its  dissolution,  when  none  w^ 
made  during  its  existence,  for  expenditures  by  the  husband  and  fkther 
for  so  commendable  a  purpose  as  the  maintenance  and  support  of  an 
only  daughter  to  whom,  it  was  shown,  ne  was  attached  by  the  *tr*^ne- 
est  ties  of  parental  affection;  and  what  does  it  matter  whether  thAt 
daughter  was  a  minor  or  had  attained  her  majority  when  the  expendi- 
tures were  madet 

Strange  to  say  that  although  this  question  would  almost  seeiu  tt>    ^ 
answer  itself,  and  has  frequently  come  incidentally  before  the  court*  of 
this  State,  it  has  not  been  authoritatively  answered  by  any  deci&ioTi* 
heretofore  rendered.    It  has,  however,  been  the  subject  of  elabomte   j 
discussion  by  the  French  commentators'  on  the  Code  Napoleon  ^  whicb  | 
does  not  differ  from  our  own  with  respect  to  the  principles  govrm  ltil: 
the  community  and  the  rights  of  the  surviving  widow  therein.  i 

Troplong,  commenting  with  reference  to  the  recompense  due  to  thi^  I 
second  wife  for  the  expenses  of  the  husband^s  children  by  a  previoofi  i 
marriage,  says: 

'^  Une  femme  Spouse  un  homme  qui  a  des  enf&uts  d'un  premier  Ut.  et 
qui  habitent  avec  lui  la  maison  conjugate:  les  enfants  mangent  a  b 
table  commune,  sont  log^s,  nourris,  entretenus  aux  frais  de  la  couniiu^ 
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oaatf^ :  Teiwuse,  Berfl*t-rlle  fondle  \\  dire  que  eVst  Ih  aiie  dette  qui  ne 
iloit  retomber  snr  lit  fonuMuniiiite.  qu'ji  churj^^e  dc  r<*eoTnpeiise?  XonT 
i>  syst^ine  ne  jserait  i>i  ktmais.  m  rt^ct'vnble  fonmie  le  fait  ii?»niTqaer 
roqaille,  avec  d^autree  juriw^onEHiltert,  on  regarcle  connne  dettca  de  la 
rommiinante  la  nourriture  et  IViitruHi^n*  i>ans  la  m aisox  pateknelle, 
fles  enfant^  d'uu  uiUre  lit,  rVi^t  uiie  duii'gei  ordinaire  et  tlrnii**i!(tiqiie  qia* 
Ta litre  rpoux  h  suiccptie  en  se  ikiariant  et  n  laquelle  il  »  entandii  fwt  pi-e- 
ter  piir  nmitie  ^t  afteetion,  <^t  non  arer  ijj  tent  ion  <VHtv  rpconipniw/' 
Cont  de  Mar.  2,  No,  73;>j  p.  45, 

Tlien*  was  some  questitm  amoti^  FrKUcIi  riutJiorft  >vhe titer  this  rale 
was  applicable  where  childj'eii  of  a  fonnfr  uiarria^ie  wt^re  wtait  iiom 
home,  Had  educated  at  collcj2;es  or  hr>ardiTig  ariiools,  but  the  sonte 
writer,  nfter  reviewiug  the  autlioritiei?  and  citing  in  support  of  his  oi>iu- 
ion  several  jiiriecoasults  of  note,  announces  his  conclurtiou  that  mich  {i 
circaui-Tiirjce  did  not  [itfeet  the  rule,  Tniplong,  Cont.  de  Mar.  %  No. 
75a,  p.  61. 
Tlie^e  views  lueet  oar  aiipioval. 

It  is  trne  that  we  arc  cited  to  the  hasg  of  Mercier  vs.  Cauoiige,  12  R. 
:J85,  as  adverse  to  thcuj.  The  fact«  of  that  case  were  iu  several  partic- 
ulars esjientially  difterent  iroin  the  iiistaat  one.  It  presented  a  couteut 
between  tbe  creditors  of  an  insolvent  tutor  and  an  insolvent  commu- 
nity and  the  lieirs  thei'eto.  If,  ho  we  vert  «ny  dictum  found  therein  is 
opposed  to  the  views  herein  expreHi^ed,  it  may  to  that  extent  be  con- 
sidered overruled. 

The  conclusion  imuoiuiced  on  tliis  jioint,  however^  as  will  appear 
from  the  statenjeuf  of  the  premises  troiu  M'hicli  it  i.«^  drawn,  ia  predi- 
ertte<t  on  the  liypotheJ=ii!*  that  there  iw  lui  evidem-e  of  any  intentiou  on 
the  part  of  the  father  and  tutor  to  make  any  charge  against  his  child  on 
accottnt  of  her  maititenauce,  etc.,  during  either  her  minority  or  after 
sbe  bet  n me  of  age^  for  we  w^auld  not  have  it  understood  that  the  same 
conclusion  would  follow  where  the  evidence  satisfactorily  established 
that  the  charge  for  i*uch  expenses  of  the  child  was  made  by  tho  parent, 
or  clearly  in  trended  to  be  made* 

It  is  contended  by  Mt^.  Boyer'a  counsel  that  there  is  such  evidence 
in  the  record,  and  we  are  pointed  Ui  the  fact  shown,  that  after  his 
ificend  marriage,  Mrs,  Boyer  kept  under  bin  (Dr.  B oyer's)  direction  a 
Kjok  in  which  all  the  exjrenses  of  Edith,  except  witli  respect  to  her 
board,  were  noted  or  charged.  This  fiict  might  sn^eai  strongly  to  snp- 
port  the  counters  contention,  but  when  taken  irt  cmiuectiou  with  the 
'^rther  tact  that  at  the  same  time  and  under  th(^  same  direction^  were 
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entered  in  the  book  accounts  of  all  the  expenses  of  Dr.  Boyer  himseh*. 
of  Mrs.  Boyer,  and  of  Dr.  Boyer's  sister  whilst  she  remained  a meml (i 
of  the  family,  this  fact  loses  its  significance.  The  book  was  evidently 
kept  as  a  kind  of  memorandum  book,  with  a  view  to  be  informed  of 
the  cuiTent  expenses  of  the  family  and  to  show  the  annual  balances 
with  respect  to  receipts  and  expenditures.  It  might  as  well  ho  said 
that  Dr.  Boyer  was  looking  forward  to  an  account  against  himself,  or 
against  his  wife,  or  his  sister,  as  against  his  daughter. 

Besides,  there  is  another  circumstance  that  completely  refutes  auv 
I  such  intention  on  his  part.  *  It  is  shown  that  Dr.  Boyer  loaned  at  inter- 

I  est  $6000  of  the  money  belonging  to  his  daughter,  from  time  to,  time 

'  during  her  minority  and  after  her  majority;  that  he  spoke  of  it  as  hi^ 

^  daughter's  money,  both  to  those  to  whom  the  loan  was  made  and  to  hi* 

daughter;  and  such  fact  appeared  on  the  book  kept  by  Mrs.  Boyer.    If  \ 
.  Dr.  Boyer  had  intended  to  charge  Edith  for  her  expenses,  at  rate*  at  ^ 

^  all  corresponding  to  those  made  in  Mrs.  Boyer's  account  aa  administn-  ] 

trix,  there  would  have  been  no  money  of  Edith's  to  loan,  for  the  enriw  ^ 
amount  would  have  been  absorbed  by  the  charges  against  her  by  the  , 
time,  or  before,  she  reached  her  majority. 

The  only  evidence  of  any  purpose  on  the  part  of  Dr.  Boyer  to  charge 
his  daughter  for  expenditure^  made  on  her  account,  is  afforded  by  thp 
\  testimony  of  Miss  Boyer  herself,  wherein  she  stated,  to  use  her  ava 

I  expression,  *Hhat  her  father  told  her  that  of  late  years,"  meaning,  t*vi- 

dently,  after  her  majority^  ^*  that  the  interest  on  her  money  was  beinp 
spent  on  her  clothing."  This  evidence  will  suffice  to  exclude  the  rigbi 
of  Miss  Boyer  to  recover  the  interest  on  her  money  received  by  her 
father  after  her  majority,  which  amounted,  as  the  record  show&,  r« 
$1350. 

The  logical  result  of  the  legal  conclusions  we  announce  above  is,  thai 
Miss  Boyer,  with  the  exception  of  this  interest  account  after  her  m^}or- , 
ity,  is  entitled  to  recover  the  entire  funds  belonging  to  her,  both  cap- 1 
ital  and  interest,  that  came  into  the  hands  of  her  father  after  his  second  | 
marriage.  The  principal,  as  before  stated,  was  $7185  55,  and  the  intor-  j 
est  is  on  the  respective  amounts  that  make  up  this  sum  from  the  dif 
ferent  dates  at  which  they  were  respectively  received.  ' 

It  is  contended  by  Mrs.  Boyer's  counsel  that  $6000  was  the  toi.^j 
amount  of  the  capital  which  Dr.  Boyer  received,  but  it  is  certain  th:LtJ 
there  was  paid  to  him  $7135  55,  after  the  charges  of  attorneys'  feee  fcr 
collecting  same  had  been  settled ;  and  it  is  not  sufficiently  shown  tha.! 
the  above  sum  was  subject  to  be  reduced  by  any  further  charges. 
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Where  the  fiather  and  nahiml  tutor  hu»  nevtsr  rendered  auy  Hccoant 
of  hia  tutoraliip  ^hovving  any  charge*  ugainisf  hiii  cliihl^  nor  othorwisi^ 
distinctly'  fell  own  any  intention  to  inipot^e  upon  tlie  child  the  expenses 
of  her  maintenauce  during  Tier  minority,  and  hixH  received  her  money 
and  u-sed  it.  or  loaned  it  and  rolU^rt^Ll  tlie  interest  tliereou^  and  at  the 
i^uie  time  is  in  the  enjoyment  of  alar p:e  revenne  of  hiii  ovvn,  there  ie  no 
prinejple  of  law  tTrnt  wouhl  ereate  n  difttinetion  hetvreen  the  capital  and 
interest  of  Huch  funds,  and  make  him  liable  to  account  for  the  one  and 
not  for  The  other. 

The  lower  court,  whilHt  uiHtntainiiig  Miiirt  Boyer'h  o]>]K>8ition  a^  re- 
lates to  the  priiieipal  hot  It  for  the  exiienwe©  ihiriof;  lier  minority  and 
afti-r  her  luajonty,  detail ned  to  allow  the  interest  thereon  accnied  dur- 
ing her  minority,  and  in  this  renpeet  the  judgment  nmst  be  amendeiL 

Oppofiition  was  made  to  a  part  of  the  ironmiif^sionB  of  the  adminigtra- 
trix,  on  the  ground  tlnrt,  ii^^  Mt!^.  Boyer  was  the  owner  of  one-half  of  the 
conjnmnity  property  invcutoried  aa  helonginj,'^  to  Dr.  Boyer^s  sueces- 
sion,  she  eoidd  not  eliarge  eommissionft  on  that  portion  of  it.  There  is 
no  foree  in  thia  proposition  and  no  hiw  to  sustain  it.  The  matter  miifll 
be  detenaiued  hj  the  condition  of  things  existing  when  the  suceession 
ifi  opened  and  thf  inventory  made.  The  sur\-iving  wife's  ownership  ot 
any  part  of  the  <*onnn unity  property  h  contingent,  or  at  least  subject 
to  her  right  of  renunciation ;  and  tlie  whole  is  liable  to  be  absorbed  by 
the  community  debts,  and  she  can  only  oceept  the  couim unity  subject 
to  the  payment  of  tlie  debts. 

The  entire  community  assets  were,  therefore,  properly  placed  on  the 
inventory  of  Dr.  Boyer's  succefiaionj  and  to  be  administered  as  a  part 
thereof,  and  the  judge  of  the  first  instance  did  not  err  m  rejecting  the 
opposition  in  diis  respect. 

There  was  a  small  credit  claimed  in  the  account  of  $30  15^  for  eom- 
missions  paid  for  collectings  some  small  debts  due  the  succession.  This 
was  properly  disallowed  iu  the  court  below.  There  waa  no  necessity 
slio^vn  for  the  employment  of  the  collector  and,  besides,  it  w^as  a  charge 
that  the  commisaiou  allowed  the  administratrix  was  deiugned  to  cover. 

m.      ^ 

The  administratrix,  in  her  account,  charged  the  community  with 
^S400|  for  rent  of  the  Terpsichore  street  reei donee  during  the  time  of 
the  second  marriage^  wibject  to  a  credit  of  $41i^  litJ  for  taxes  and 
inaarance  on  the  property. 
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As  the  revenues  of  the  separate  proj^ertv  of  eitbt^r  epoujit^  beloni^f?  f  < 
the  community,  and  as  the  community  is  properly  ehargrjihlc  with  tin 
taxes ^  repairs  and  insurance  on  the  separate  proptirty  used  by  it,  tht 
debit  and  credit  as  to  these  items  was,  by  the  termg  of  the  Judgment 
properly  stricken  from  the  account. 

The  account  further  places  among  the  asfiftt?  of  the  community  tin 
entire  charge  made  therein  for  the  mainteiiimce  nf  JIiks  Boy  or,  nmottnt- 
ing,  as  shown,  to  $15,042  33,  and  credits  tins  mim  with  ^7S&i  03,  tlit 
capital  and  interest  of  Miss  Boyer,  as  stated  therein.  And  inasniticli 
as  the  judge  rejected  this  charge  for  expenses  of  UJaintenaiieej  he  ther*^- 
fore  properly  allowed  the  administratrix  to  witlidi-aw  the  above  credit 
against  the  same.  In  fact  the  account  was  foniiuhit^d,  and  the  whol** 
contention  of  the  counsel  of  the  admin istiatrix  with  respect  to  it  Timdf^ 
upon  the  theory  that  the  settlement  of  the  efinim unity  of  aequets  and 
(fains  is  like  that  of  a  settlement  of  an  ordinary  partnership.  This  i»  a 
mistake.  The  community  is  not  strictly  a  partnershi]),  and  its  adniiu- 
istration  and  partnership  are  governed  h\  special  laws.  C.  C.  2807^ 
Whilst  approving  this  ruling,  we  mention  it  more  for  the  purpose  of 
saying,  with  a  view  to  prevent  confusion,  that  this  diftpusitioD  of  the 
matter  is  not  to  affect  in  any  manner  the  opinion  heroin  expressed  said 
the  decree  we  shall  render  touching  the  recovery  by  Miss  Boyer  of  tb© 
interest  on  her  capital  during  her  minority. 

This  completes  the  review  of  all  the  mattei's  presented  by  the  upi»eiil. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  by  placing  Mim  Edith  Boyer,  the  opjM*- 
nent,  on  the  account  of  the  administratrix  of  P.  C.  Beyer's  succession 
as  a  creditor  of  the  community,  besides  for  the  *5iun  of  f  7 135  55  allowed 
by  the  judgment,  also  for  five  per  cent  interest  per  annum  on  the 
amount«  composing  said  sum,  a«  follows,  to -wit: 

On  $1650  30  from  the  21st  May,  1868; 

On  $1006  00  from  the  15th  July,  1868; 

On  $  675  25  from  the  10th  July,  1869^ 

On  $3258  00  from  the  15th  December,  1869; 

On  $  546  00  from  the  23rd  February,  1870  j 

said  interest  to  run  from  the  several  dat'Os  mentioned  till  the  14th  of 
May,  1876  (the  majority  of  Miss  Boyer),  and  then  cease.  That  the 
judgment  in  every  other  respect,  as  thus  amended,  be  a^mied,  with 
costs. 
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Benkett  B.  HoTCHKisfl  vs.  Gretna  Ginnkrv  axd  Comfhess  Compant. 


i7,  ff.  Fergft^an  for  Plaiu tiff  and  Appellant. 

ffuni  d  La  VUkbftivre  for  Defendant  and  Appelletj. 


The  opinion  of  the  Coiut.  was  delivered  by 

Fekner,  J.  Plaiutiff  wa^  employed  hj  defendant  aa  an  agent  for 
piireliasiug  eottoix  and  cotton  seed,  for  the  term  of  one  yeari^it  »  Htipu- 
lated  compeusation  of  $15*t0  for  the  year,  and  nec^essary  traveling 
e^ponpes,  by  a  written  contract  coiitaioing  this  provision  ;,  "The  eom- 
pany  reserve  the  iijy:ht  to  difipi^use  v^ith  .^iiid  Hotchkias'  services  at  any 
rirnt?,  if  the  business  for  which  he  is  employed  is  not  done  satis tactory 
to  tbe  rompany.*' 

Havinjif  been  dischar|]fed  prior  to  the  expiration  of  the  year^  as  he 
alleges,  without  cause,  ho  sues  for  the  salary  af  tlie  entire  term, 

The  company  defeuds  on  the  grounds  that  they  diseharj^ed  him 
because  they  were  not  satisfied  with  his  i^oodnel  of  the  business,  and 
that  they  had  good  cause  for  diflsatisfaction,  which  are  aet  forth  in 
their  answer. 

Ph>intiff'n  cntinsel»  in  his  argument,  treats  the  case  preeiselj  aR  if -it 
were  to  be  governed  by  article  3749  of  the  C*ivil  ( 'ode,  which  providejs : 
**If,  without  any  serioua  g\  ound  of  i^omplaiot,  a  man  should  send  away 
a  Iflbf^rer  whose  services  he  has  hired  for  a  certain  time,  before  that 
titue  lias  expired,  he  shall  be  bound  to  pa^^  to  hucIi  Uihorer  the  whole 
of  the  salaries  srhich  he  wouhl  have  been  entitled  to  receive,  had  the 
fall  terui  of  the  services  amved*" 

But  lawful  coo  tracts  ave  the  law  whidi  the  parties  make  for  them- 
selves: and  it  is  evident  that  the  parties  here  have  made  for  themselves 
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In  a  fMLmEm!t  of  emplajmrDt  for  ono  year  at  a  stipulated  lumaal  cornpt^ii^UDii,  an  ciptwt       3d    517' 
pranso  wKTviijff  to  tbo  Hcuployflr  tbe  rLght  to  difKiLmri^a  nt  any  time,  if  diiiBalijiBed  with      ^  ^^         ' 
«he  cQuitier  ID  which  the  employee  jtertormn  Ma  dutiea,  ia  a  TAUd  and  legal  ai^raemenl 
irbipb  %he  cuiirta  moflt  euforco. 

The  employer  has  no  right  tfl  di^chnri^^,  priur  to  tbe  «od  of  the  tettD,  for  any  other  CAnne  ' 

thAa  hecAoae  hu  id  diMmtUffird  -  ^ni!  i  r  it  appfMLm  thM  tht^  cil^tohn^rge  whh  for  nthf^r  cause , 
^9  forinitoucfi.  beuauae  bin  iter vjiTOfl  were  Tto  loDr;<T  ni;«4ed  in  the  busineaH,  or  because 
th^  employer  wiflh*»d  to  fed  ace  tb*  number  of  Mb  employees,  or  the  like,  nod  tbAt  the 
alleged  Eltia4li«fai:tion  Tran  n  mere  pretext,  we  nhonlil  hold  tbi^  employer  reaponaible. 

Bvt,  in  tblA  cA4e  the  evidence  Matl^flea  a*  that  the  di^statijffaetiiHi  wot  the  Imt  catise  of  the 
diJHrbarKe  and  thi»  eiempta  tlie  ptmpjoyer  fcivm  tieflpaneibHitj-. 

A    PPEAL  from  the  Civil  District  Conrt  for  th«  Parish  of  Orleans. 
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a  differput  law  from  that  abovi*  i>nividt'd  and  liave  i-oKerved  to  th« 
erapIo,yer  the  positive  rij^httodiBchnrpfc  th*^  employee  at  anv  tfait^  when 
he  shiill  not  be  ftjitiafti^d  with  the  maiintr  in  whu-li  the  enijdoyee  tondiicte 
the  Unj^ine^s.  Thi-  lejL^^ulity  nf  eiifh  a  f^onrnict  caiirmt  Ik-  qtieationed. 
The  only  iiuiiit  is  as  tc>  ife*  meaning,  aud  that  seems  to  he  esptiessed  in 
clear  Iaugii»ge.  Batiftfat-tiou  i^  it  niental  condition  existing  in  the  nim\ 
of  the  person  to  he  Batii^hed, 

If  the  eornpaity  discharged  plain  tilt^  heeause  his  exex'Ution  of  tbt- 
businefis  whs  not  *'  tiatirtfaetory  to  the  nmipany/'  it  haii  tueroly  eierci24€d 
a  right  exj>ressly  granted  by  the  fontniet,  aud  piaiutiff  hiv&  no  causK 
'  of  action. 

SncJi  contrnet^  have  been  upheld  and  entbrced  by  this  Court,  Bietn" 
va.  New  Orreans,  M  A.  213;    Hunter  Vi^.  Ins,  Co,  2*>  A.  14, 

It  has^  however,  been  hebL  aud  we  tliink  properly,  thai  the  riglit  t*> 
discharge,  if  not  mliajiedj  does  nut  uuthoriae  difeeharge  for  auy  other 
reasiou.  2  Tarson'^s  Cms  I,  p,  41 1  Monell  V8-  Burns^  4  Denis,  ]2I ;  Lsmtn- 
vs.  Parkftj  S  Coweu,  63. 

Defendant  wo  a  hi  not  Jutve  had  tlie  riglit  ta  djAchai'ge  plaintiff,  fi>r 
instance,  l>eeau[ie  hits  buRiness  no  longer  required  hiw  servit'e**,  orbecai]!*<" 
it  was  to  it*s  int^'ret5t  to  reduce  the  unuiher  of  its  ejuployt*e.s,  or  for  lite 
reason  foreign  to  the  manner  in  which  he  pel-formed  hits  duties 

If  the  evidence  establislied  thMt  the  motive  of  their  action  had  heeo 
of  those  above  indicated  or  the  like,  and  that  tho  allegation  of  disfiatis- 
facrtion  was  i>uly  a  pretext,  we  tihouhl  not  hesitate  to  i-^eet  the  defens*^. 

For  the  purpofic  of  establiBhing  the  reality  of  the  motiye,  it  was 
peifeetly  proper  for  the  ilefendant  to  pleinl  and  prove  the  euuses  of  their 
dissatisfaction.  We  s\iiuld  exajuiue  thie  evidence,  however,  not  with 
a  view  to  detyemiine  whether  it  di*;elo8i'K  sntlBciently  *^8erioujs  groand 
of  eoniphiint"  to  juKtity  the  disi' lunge  nuder  the  term fi  of  artiele2749r 
r,  C,  but  whetber,  in  fact  and  in  good  faith,  defendant  discharged 
plaiotitf  because  hiR  eondnet  of  the  businc**a  wan  not  **  satiafaictory  to 
the  eompany*" 

We  have  exauiinefl  tbiH  evidence  with  great  etire  and  it  e^tiiblishe* 
eon  el  naively  thHl  defendant  wafl  very  ma  eh  diHsatisfied  with  plaintifT? 
eondnet  of  the  business. 

Wliatever  be  the  foree  of  the  excusefi  and  explanations  furnif?hed  hi 
plaintiff,  the  stubborn  facts  remain,  that  he  greatly  disappointed  the 
expectations  of  defendant ;  that  his  expenses^  however  necessary  and 
proper,  weiT  uim-h  larger  than  defendant  desired  or  espeet^d :  thai, 
during  the  whole  term  of  his  employment,  at  heavy  cost,  no  cotton  or 
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eottoQ  seed  were  actnally  secured  by  him  for  defendant  except  an  in- 
significant qnantihr ;  tliat  defendant  sent  boats  and  barges  on  long 
trips,  at  an  expense  of  one  hundred  dollars  a  day,  to  get  cotton  which 
plaintiff  had  reported  he  had  engaged,  and  by  whonisoever's  fault 
failed  to  get  it ;  that  defendant's  superintendent  in  the  country  had 
comniuuicated  t<>  the  company  his  dissatisfaction  with  plaintiff's  con- 
duct of  the  business,  and  had  given  the  latter  a  peremptory  order  to 
leave  his  horse  and  trappings  and  report  forthwith  to  New  Orleans  to 
the  company,  which  he  had  advised  to  discharge  the  plaintiff  on  the 
ground  of  his  inefficient  and  unsatisfactory  performance  of  his  duties* 
He  was  t^en  discharged.  All  the  agents  of  •defendant  testify  that  he 
was  discharged  because  they  were  dissatisfied,  and  negative  every  sug- 
gestion that  there  was  any  other  cause.  Defendant  acted  within  the 
terms  of  its  contract. 

In  the  language  of  the  Supreme  Court  of  Massachusetts  in  an  analo- 
gous case  :  "  it  may  be  that  plaintiff  was  injudicious  or  indiscreet,"  in 
mi^ng  his  term  of  service  "  dependent  upon  a  contingency  so  haisard- 
oau  or  doubtful  a«  the  satisfaction  of  a  party."  But  of  that  he  was  the 
sole  judge.  Against  the  consequences  resulting  from  his  bargain,  the 
law  can  afford  him  no  relief.  Having  voluntarily  assumed  the  obliga- 
tions and  the  risk  of  his  contract,  his  legal  rights  are  to  be  determined 
wlely  according  to  its  provisions.  McCarren  vs.  McNultj',  7  Gray,  141;  * 
Gray  vs.  Central  R.  R.  Co.  11  Hun.  (N.  Y.)  70. 

Judgment  affirmed. 


1  tootioD  to  dismiM  for  incompleteuesH  of  the  record  must  contain  specifloations  of  the  pur- 

ticalarR  in  which  it  is  incomplete. 
ni«  tact  thai  «in  appeal  to  the  court  of  appeals  was  taken  simnltaneous  with  an  appeal  to  tliii* 
court  la  no  ground  for  dismitBal  of  the  appeal  here,  there  heing  no  suggestion  of  our 
want  of  jurisdictiou  . 
Aji  anignment  of  errors  is  in  titrte  if  filed  within  tec  days  after  the  appeal  is  lodged  in  tliU 

Court. 
Ai     dignment  uf  errors  on  appea..  (C.  P.  807)  is  not  entirely  vitiated  because  it  contaiud 

rands  involving  alleged  envrs  of  fact. 
^     dy  effect  ia  that  such  grounds  will  be  disregarded  by  the  appellate  court,  but  alleged 
rora  of  law  appearing  on  the  fioce  of  the  record  will  be  considered  and  passed  upnn. 
^    Tty  ia  the  posaeaaion  of  the  shcriif  under  a  legal  writ  at  the  instance  of  a  Judgment 
W  ^  privileged  creditor  cannot  be  seized  and  sold  to  the  in^urj-  and  detriment  of  suoh 
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/  rf*rf*^"       -ff/*^         ^— (Tflci  (*n,itnnitad  roHtniiii  the  previoTis  ?\fH;uti»n. 

ff^     \^f  fP*'^  ^^  ^^j^fuiiii^^u  toucrbiiJEi  Tbf?  ^ppt^Unt-p  JuriHdk'tioii  af  IliJjfCaatt . 
z*''""^    j^^jw^' '"  wirftMi  the  ownersihLp  of  property  valntcjd  at  tiDOO  ftn4  4iiiii 

^^(#  af-"^^^      •  .ryfbkb  urge«  tli©  points  previoualy  pressed  and  parsed  upon,  offer* 
°*""*^'' '    /r^"'  ^'^^  ^^^^^^  District  Court  for  the  Parish  of  Orleans. 


^  ^  ^^/  for  Plaintiff  and  Appellant. 

/  „  au(jhnj  Buck  &  DinkeUpiel  and   TT.  O.  iTarf  for  Intervener  and 

On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 
Manning,  J.     The  motion  is  based  on  five  grounds: — 
j.  Non-compliance  with  Rule  1  of  tliis  Court,  in  that  "the  recorais 
not  copied  chronologically,  and  many  unnecessary  papers  api)ear.'- 
^*^  -  If  we  should  l»egin  dismissing  appeals  from  this  cause,  we  should 

I  clear  the  docket  with  unexampled  rapidity. 

^  t     '^*  ^^^  niover  files  "a  certified  copy  of  the  docket  of  the.  lower  court, 

I'  from  an  examination  of  which  and  comparison  with  the  ti*anscript,  the 

[  latter  will  be  found  defective  and  incomplete." 

f'.-.  The  copy  consists  of  five  pages  of  entries,  each  line  of  each  page  con- 

!fy-  taining  but  one  entry,  and  from  this  mass  it  seems  we  are  expected 

w^  to  pick  out  such  as  are  not  found  in  the  transcript,  there  l)eing  no 

f  specification  of  any.     We  are  not  equal  to  that  undettaking. 

r.  3.  "The  return  of  the  sheriff  dateil  June  27,  188*%  is  given  in  the 

^  record  while  the  judgment  appealed  from  was  rendered  April  3,  1883. 

^  long  prior." 

-.  At  this  stage  of  the  case  we  are  unable  to  understand  what  this 

:  means,  or  what  bearing  it  has  upon  this  motion. 

V  4.  That  an  i>ppeal  from  the  judffment  in  this  suit  was  taken  to  the 

couit  of  appeals  at  the  same  time  this  appeal  was  taken,  and  is  still 
pending  there. 

That  does  not  affect  the  question  of  our  jurisdiction,  for  if  we  have 
jurisdiction  we  must  exercise  it,  and  it  does  not  yet  appear  that  we 
have  not,  nor  does  the  mover  suggest  that  we  have  not. 

5.  That  there  is  not  in  the  record  any  testimony,  or  statement  af 
facts,  or  bills  of  exception,  or  assignments  of  errors. 
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'    An  MSignme^t  of  errors  was  ftled  within  ten  days  after  the  record 
was  brought  up.     Code  Prac.  ai*t.  897.* 
The  motion  is  refused. 


On  the  Merits. 

PocHE,  J.  The  following  are  the  salient  facts  of  this  very  compli- 
cated litigation  : 

Plaintifif  obtained  a  moneyed  judgment  against  the  defendant,  with 
recognition  of  a  privilege  on  a  grist  mill,  apparently  owned  by,  and  then 
in  the  possession  of,  his  debtor. 

At  the  date  of  bringing  his  suit,  March  22,  1882,  he  obtained  a  writ 
of  sequestration  of  the  mill,  which  W4is  subsequently  seized  under  a  writ 
of  fieri  fa<?i(i8,  on  his  judgment,  on  the  third  of  May  following. 

In  the  progress  of  his  execution  he  was  first  encumbered  by  an  in- 
junction at  the  instance  hf  S.  D.  Moody,  who  claimed  to  be,  and  was 
judicially  recognized,  as  the  owner  by  purchase  from  Tricou,  of  one  undi- 
Tided  half  of  the  mill. 

The  judgment  in  favor  of  Moody  was  affirmed  on  appeal  by  the  Court 
of  Appeals,  and  is  now  final. 

After  ordering  the  sheriff  to  proceed  with  the  seizure  as  to  the  re- 
maining half  of  the  mill,  plaintiff  was  next  encountered  by  an  injunction 
at  the  instance  of  Isaac  Ullmann,  who  claimed  ownership  of  the  whole 
mill,  for  the  one-half  by  purchase  from  Moody  ;  and  for  the  other  half 
by  purchase  at  a  sheriff's  sale  in  execution  of  a  judgment  rendered  by 
the  Second  City  Court  of  New  Orleans,  in  the  suit  of  McEnany  against 
Paul  Tricou,  the  defendant  herein,  in  which  case  the  property  in  ques- 
tion was  adjudicated  to  him  on  Juue  the  10th,  1882. 

nimann's  injunction  was  maintained  by  the  lower  court,  and  he  was 
recognized  as  owner  of  the  entire  mill.  The  present  appeal  was  taken 
from  that  j  udgm  en  t. 

From  the  foregoing  statement  it  appears  that  the  ownership  of  Ull- 
mann to  the  half  of  the  mill,  which  he  acquired  from  Moody,  has  been 
^ttled  by  a  final  judgment  of  the  Court  of  Appeals,  and  that  that 
branch  of  the  litigation  is  now  eliminated  from  further  discussion. 

The  question  to  be  determined  by  us  involves  the  validity  of  the 
litle  set  up  by  Ullmann,  under  the  adjudication  made  to  him  by  the 
iheriff,  in  the  case  of  McEnany  vs.  Tricou,  from  the  City  Court. 

At  thin  stage  of  our  opinion  we  note  Ullmann's  objections  to  the  con- 
dition of  the  transcript,  which  does  not  contain  the  evidence  taken  on 
Ihe  tr«l  below,  and  which  is  charged  to  be  defective  in  several  other 
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respects.    These  objections  hav**  lieen  dispelled  of  in  onr  opinion  on 
the  motion  to  dismiss. 

But^we  are  told  that  plaintiff'?*  stHRlfniiiicnt  of  errons  does  not  coinpiv-  • 
with  the  legal  requisites,  and  that  the  errors  assigned  involve  findings 
of  the  lower  court  on  questions  of  fact,  and  are  not  errors  appearing  on 
the  face  of  the  record. 

Several  of  the  grounds  relied  upon  by  appellant  are  amenable  to  ihiit 
objection,  and  of  course  such  grounds  should  not  and  will  not  be  con^ 
sidered  or  entertained  by  us  on  this  appeal. 

But  such  defects  caunot  and  do  not  vitiate  the  whole  documeni,  atid  ■ 
hence  they  do  not  preclude  an  examination  of  such  errors  as  are  appar- 
ent on  the  face  of  the  record.  I 

Of  such  a  category  is  the  alleged  error  of  the  lower  court  in  huliling 
that  the  sheriff,  wlio  had  possession  of  property  under  the  writs  of  se* 
questration  and  of /m/oouw,  issued  at  the^  instance  of  the  plaintifl; 
could  make  a  seizure  and  a  sale  of  the  property  under  a  subsequent  writ  ol 
Ji./a.  at  the  instance  of  a  third  party,  to  the  detriment  of  the  previoia- 
writs,  under  which  he  held  the  jiroperty,  and  in  a  manner  to  destror 
and  annihilate  the  rights  of  a  previous  seizing  creditor. 

The  mere  statement  of  this  proposition  finds  its  answer  in  thf^  ek- 
[A.  mentary  rules  of  our  practice. 

In  tliis  case  the  record  shows  that  when  the  sheriff  executed  the  writ 
of  Ji,  fa,  in  the  case  of  McEnany,  he  had  possession  of  the  property  m 
question  under  plaintiff's  writs,  in  execution  of  his  judgment  nnd  ia 
the  enforcement  of  his  judicially  recognized  pirivilege. 

It  is  plain,  therefore,  that  by  his  subsequent  seizure  the  sheriff  could 
not  divest  plaintiff  of  his  previously  acquired  rights.     And  from  hif 
return,  which  is  made  part  of  Ullmann's  petition,  it  is  clear  that  thr 
^  sheriff  did  not  attempt  to  operate  such  a  result,  for  he  therein  infonDs 

t'  us  that,  what  he  purported  to  seize  and  what  he  sold  to  ITllmann  in  tli«  j 

(    .  McEnany  execution,  were  "the  right,  title  and  interest  of  defend 

l!  Paul  Tricou,  the  one  undivided  half  interest  in  and  to  the  owner 

L?  of"  a  certain  mill,  etc., 

V  Such  a  seizure  and  the  sale  made  thereunder,  could  not  affect 

i  rights  of  plaintiff  under  his  judgment  and  under  his  two  writs,    Tht* 

title  which  Ullmann  acquired  by  his  purchase  at  that  sale,  was  the  in- 
terest of  Tricou,  the  defendant  in  execution,  and  no  more.  It  is  %o4  \ 
plain  for  discussion  that  ^uch  a  title  confen*ed  on  Ullmann  no  greater 
power  than  Tricou  himself  could  exert  in  the  premises,  and  < 
he  thus  acquired  no  right  to  ei\join  plaintiff's  executiou. 
Michel  vs.  Her  Husband. 
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Henry  va.  Tricpu. 

The  district  judge,  therefore,  erred  in  maintaining  UUmann's  injunc- 
tion, in  80  far  as  it  i-estraius  the  seizure  of  one  undivided  half  of  the 
mill,  and  plaintiff  is  entitled  to  statutory  damages,  which  he  prays  for. 
Under  these  views  of  the  conti'ovei'sy,  it  becomes  unnecessary  to  notice 
or  discuss  and  decide  many  other  issues  and  points  made  in  the  case. 

The  judgment  appealed  from  is,  therefore,  annulled  and  set  aside, 
the  ii^unctioh  obtained  by  Ullmanu  is,  therefore,  dissolved  as  to  one- 
half  of  the  mill  under  seizure,  and  his  petition  for  injunction  is  dis- 
missed at  his  costs  in  both  courts. 

And  it  is  further  ordered  that  Isaac  Ullmann  and  his  surety  on  the  in- 
jonctiotf  bond  be  condemned  to  pay  twenty  per  cent  damages  on  plain- 
tiff's judgment. 


r  Bermudez,  C.  J.  Ill  this  case,  counsel  for  intervenor  having  called 
the  attention  of  the  Court  to  the  fjict  tliat,  in  his  opinion,  this  court 
lia^  ceased  to  have  jurisdiction  over  this  case  in  consequence  of  the 
ffccent  amendment  to  Article  81,  and  requested  a  solution  of  the  ques- 
tityii,  that  he  may  be  apprised  whetlier  an  application  for  a  rehearing 
irOl  or  not  he  entertained. 

The  Court  answers  that  the  matter  will  be  considered  and  deter- 
«iiii€d  when  the  application  shall  have  been  filed. 

On  Application  for  Rehearing. 

Hermudez,  C.  J.    The  intervenor,  Ullmann,  claims  : 

I.  That  this  Court  had  no  jurisdiction  over  this  case  when  it  was 
lir^'ided,  and  were  the  Court  to  hold  otherwise,  he  charges ; 

'2.  That  the  judgment  rendered  is  erroneous  in  several  respects. 

I. 

It  is  true  that  this  case  was  decided  after  the  j)romulgation  of  the 
©tivemor's  proclamation  of  the  adoption  of  amendment  to  Article  81 
flf  the  Constitution ;  but,  whether  it  was  then  determined  or  not,  is 
tmoaterial,  for  the  reason  that  the  siut  brought  by  Ullmann,  in  the 
Irinn  of  an  intervention,  coupled  with  an  injunction,  involved  the 
o^Tiwship  of  the  whole  mill,  under  two  different  titles,  one  to  half 
froTu  Moody,  another  to  the  remaining  half  from  a  sheriff^s  sale,  under 
a  T^Tit  levied  after  seizure  under  plaintiff's  writ.  The  mill  was  worth 
two  thousand  dollars  and  one  hundred  dollars  for  damages  were  claimed 
*iaupra.  So  that  the  controversy  involved  $2100,  and  is  one  over  which 
thl^  Court  would  still  have  jurisdiction  to  determine. 

II. 

The  petition  for  a  rehearing  does  not  state  any  giound  which  was 
noi  urged  previously  and  is  devoid  of  merit. 

Re]  -taring  refused. 
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State  ex  rel.  board  of  Likiiiidatirjd  m.  City. 


No.  9094, 
\m  424I  '^'^®  State  ex  rel.  The  Board  op  LigitiDATiuN  vs.  The  Citt  of 

New    ORLEAKi?. 

Section  14  of  Act  No.  33.  of  1877,  which  autboHzvn  the,  city  of  Nev  CMeiDS  tn  a^plj  tlie 
stock  which  it  acqaired  in  the  Water- worka  CompanyH  to  thv  rednctioo  of  the  bondid 
or  floating  deht  is  repealed,  altered  or  moillfled  by  flectiou  A  of  Act  No.  133:  of  IBML 

Under  the  termfi  of  that  section,  the  Board  of  Liqaid^tlon  ih  entitled  to  receirty  from  tht 
city  iil  its  property,  real  and  personal,  nvt  didif^f^ed  tu  pubUe  uMe,  Mud  ike  city  tan  b« 
compelled  by  mandamus  to  turn  it  over  to  that  auxiliary-  Statti  fanctlouaiy  ^ 

The  stock  in  question,  although  declared  to  h^  exempt  from  neUtire.  ha*  aexcr  b«fl  |irv- 
nounced  to  be  and  is  not  property  dedicated  fu  puUir  tt##.  It  qhi>ii1d  l>e  tnuiftfi^rr^  b.v  tie 
city  to  the  Board,  to  be  disposed  of  and  applii.nl  lu  tho  Uw  itln^cU,  by  that  orj^utlkv^. 

APPEAL  from  the  Civil  District  Omirt  for  tlie  Pamli  of  Orieaas- 
Monroe,  J.  , 

Henry  G.  Miller  for  the  Relator,  Appellee. 

W.  H,  BogerSj  City  Attoi-ney,  and  €hm,  F.  Buck  for  Defendant  aod 
I  Appellant. 

The  opinion  of  the  Court  was  delivored  by 

Bermudez,  C.  J.  This  is  a  proceeding  by  inandamtts  to  compel  tbe 
City  of  New  Orleans  to  turn  over  t<>  the  relator,  927  shares  wMt*h  if 
owns  of  the  stock  of  the  New  Orleatia  Water- workB  Compauy  aud  wlmi 
the  dividends  accnied  thereon. 

The  resistance  of  the  city  rests  on  two  grounds  : 

1.  That  the  shares  are  not  affected  by  section  5  of  Act  133,  of  Idf^K 
which  directs  the  turning  over  and  transfer  to  sMid  Board  all  the  pnip- 
erty  of  the  city,  real  and  personal,  not  dcdioaivd  to  public  WnHf , 

2.  That  the  same  section  5  does  not  repeal  i^ection  J  4  of  Act  33,  nf 
1877,  which  authorizes  the  city  to  apply  tlie  stock  to  the  reduction  t4  ] 
the  bonded  or  floating  debt  of  thf^  vMy,  undpr  Rtat<*d  terras  and  con- 
ditions. 

In  substance,  the  defense  is :  that  the  8t<ork  is  property  dedii^ttti  t** 
public  v^e  and  that  the  city  has  never  been  diverted  by  law  of  it*  con- 
trol and  possession  over  it. 

I. 
The  section  of  the  Act  of  1880,  alluded  to-,  re  ads  n*  foUowi* : 
"JBe  it  enactedj  etc,  That  it  shall  hv  the  duty  of  the  cit^^  authoriti^^ 
as  soon  as  possible  after  the  organiziil^ion  of  the  Bo;inl  of  I^iquidati^iB 
of  the  city  debt,  to  turn  over  and  transfer  to  the  said  Board^  aB  life 
property  of  the  city  of  New  Orleans,  both  real  and  pereon^U,  not  dedi- 
cated to  public  use,  and  the  Board  of  Liquidation  shall  he  and  U  betvhf 
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frapi>wer**t[  and  authorized  to  dispose  of  said  property -on  such  teniiE?  | 

(md  couditioDta  a^  tuji  y  ^le  dtsemed  favorable ;   the  proceeds  of  sucli  Btile  I 

or  Miles  to  be  deposited  with  the  Fiscal  Agent  of  the  Board  at  credit 
of  "  City  Debt  Fund."  J 

The  Board  of  Liquidation,  created  by  that  act,  is  a  State  functionary,  I 

clothed  with  auxiliary  municipal  powers,  contemplating  a  liquidation  I 

of  part  of  the  affairs  of  the  city  of  New  Orleans,  concerning  its  publit* 
debt,  by  taking  possession  of  its  available  property,  reducing  it  into 
money  and  natisfying  its  creditors  out  of  its  proceeds,  as  far  as  practi- 
cable. 

When  the  law-maker  directed  the  transfer  by  the  city  to  the  Boar*l, 
of  all  its  property,  real  and  i)ersonal,  not  dedicated  to  public  use,  he 
intended  that  class  of  property  which  was  not  needed  for  public  neccs- 
gities,  and  not  the  other  class,  consisting,  for  instance,  of  the  court- 
houses, school-houses,  engine-houses,  markets,  the  city  hall,  the  asyluius 
the  jails  and  police  stations  and  the  like,  which  are  actually  nee<ied 
and  dedicated  to  public  use. 

It  is  perfectly  true,  that,  as  was  declared  by  the  United  States  Supreme 
Court,  the  water- works  were  not  liable  to  execution  of  judgments  agaiust 
tte  dty,  that  the  Legislature  intended  to  change  the  form  of  the  city's 

j  Qwotirship  of  that  property  into  that  of  shares  of  the  capital  stock  of 

'  ft  company,  of  which  it  was,  at  first,  the  sole  owner  j  that  these  shares 
i^presented  the  water- works  of  the  city  and  nothing  else ;   and  that 

I  the  ehares  were  entitled  to  the  same  exemption  which  belonged  to  the 

1  poperty  represented  by  those  shares.     105  U.  S.  603. 

i  Bat  that  judicial  declaration  of  the  character  of  that  stock  meiely 
exempts  the  stock  from  seizure.  It  does  not  announce  that  it  is  prop- 
erty dedicated  to  public}  use. 

It  is  indeed  difficult,  if  not  impossible,  to  conceive  how  shares  of  stock 
fin  lie  viewed  as  dedicated  to  public  use,  unless  there  be  exhibited, 
whit^h  is  not  done,  some  legislative  enactment  consecrating  them, 
formally,  for  such  purpose  or  object. 

^haies  of  stock  are  valuable  securities  equivalent  to  a  capital  yield- 
ing revenue  and  are  susceptible,  by  sale  or  pledge,  of  realizing  money 
where  the  power  to  dispose  of  them,  in  either  mode,  exists. 

In  the  present  instance,  the  other  section,  from  the  Act  of  18?7, 
fKJtliorized  the  city  to  dispose  of  the  shares  on  certain  terms  and  con- 
ditions. 

We  do  not  conceive  that  they  constitute  property  dedicated  to  pub- 
He  11^  and  consider  that  they  should  be  delivered  to  the  relator,  unbi.ss 

[  Uie  second  ground  is  well  taken. 
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Section  14  of  Act  Ji3,  of  1877,  reads  as  follows: 

''Be  it  enact^f  etc,  That  the  city  of  New  Orleans,  through  its  coarniJ, 
shall  have  authority  to  apply  the  stock  subscribed  for  by  imid  city  an 
herein  provided,  to  the  reduction  of  the  bonded  or  floating  debt  of  Siiid 
city,  on  such  terms  of  adjustment  as  may  be  mutually  agreed  upon 
between  the  City  Council  and  the  holders  of  such  bonded  or  iioatinf! 
debt;  pj^mnded,  said  stock  shall  not  be  sold  at  less  than  par  and  Itn.  . 
when  sold  for  obligations  of  the  city,  it  shall  only  be  under  sei!  -i 
proposals,  after  not  less  than  fifteen  days' advertisement  in  two  dini 
papers,  to  the  bidders  who  shall  offer  said  obligations  at  the  niM^ 
advantageous  rat^,  the  Council  reserving  the  right  to  reject  any  i\M 
all  bids." 

It  is  evident  that  this  section  as  also  that  i)reviously  quoted,  wlji. 
is  of  more  recent  date,  cannot  co-exist  and  be  made  to  operate  siuml- 
taneously,  for  there  exists  between  them  |^an  incompatibility  wbi'  ^ 
impresses  upon  them  a  repugnancy  which  renders  their  provisu^n* 
antagouistical. 

In  enacting  laws,  the  Legislature  must  be  presumed  to  act  with  ili- 
liberation  and  with  knowledge  of  all  existing  laws  on  the  same  subject, 
and,. hence,  it  can  be  well  concluded,  that  it  intended  to  abrogate  a 
prior  law  on  the  same  subject,  when  the  repugnancy  between  the  two 
is  irreconcilable.     Sedgwick,  104. 

In  the  present  instance  the  two  laws  are  special  laws,  relating  to  the 
affairs  of  the  city  of  New  Orleans,  the  liquidation  of  its  debt,  the  sale 
of  its  property  for  tlie  satisfaction  of  its  obligations. 

By  the  section  under  consideration,  w  hich  forms  part  of  an  act  passed 
in  1877,  relative  to  the  watei*- works,  which  were  then  owned  by  tbe 
city,  and  to  the  liquidation  of  the  bonded  and  floating  debt  of  the  city, 
the  Legishiture  merely  authorized  the  city  to  apply  the  stock  which  it 
was  to  receive  in  place  of  the  works,  to  the  reduction  of  its  debt,  pre- 
scribing the  terms  and  conditions  uijon  which  the  same  could  be  salu 
and  applied. 

By  the  section  first  quoted,  which  forms  part  of  the  Act  of  lSy>r 
which  created  the  Board  of  Liquidation  and  specified  its  rights  and 
obligations,  the  powers  of  liquidating  and  settling  its  bonded  deln 
were  withdrawn  from  the  city  and  vested  in  that  board^  its  property 
not  dedicated  to  public  use  was  ordered  to  be  turned  over,  and  author- 
ity to  dispose  of  the  same  as  may  be  deemed  favorable,  was  vested  is 
the  same  auxiliary  organization. 
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The  city  of  New  Orleans  is  a  State  functionary  also.  Its  powers  are 
subject  to  fluctuation  with  the  legislative  will,  where  change  is  not 
j^aanleil  against  hy  the  organic  law  and  where  the  vest-ed  rights  of 
third  parties  are  not  to  be  injuriously  affected.  No  such  shelter  by  the 
Cougiitution  is  alleged  or  established^  no  such  parties  are  heard  to 
complain  in  this  controversy.     This  city  advances  neither. 

Whether  in  disposing  of  the  shares  in  question  the  Board  would  or 
not  be  bound  to  observe  the  limitations  imposed  by  section  14  of  the 
Act  of  1877,  upon  the  action  of  the  city,  is  a  question  not  before  us  and 
on  whicli  we  express  no  opinion. 

It  is,  therefore,  patent  that  the  two  sections  being  inconsistent,  the 
one  previous  in  time  must  be  considered  if  not  entirely  repealed,  at 
least  modified  to  some  extent  by  that  last  adopted.  The  possession 
ftnd  control  of  the  shares  and  dividends  should  pass  from  the  city  to 
the  Bojxrd  of  Liquidation,  to  be  by  it  administered  or  disposed  of  as 
the  law  directs. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  fi-om 
be  afflrraed,  with  costs. 


No.   8958. 

James  M.  Wevmouth,  Receiver,  etc.,  vs.   Mrs.   Mary  Roselius, 
Wife  of  Godefroy  Bouny. 

The  ftppointment  of  a  receiver  to  a  corporation  by  one  of  the  district  courts  for  the  Parish 
of  Orleans,  when  it  appears  that  the  matter  of  the  liquidation  of  that  very  corporation 
was  pending  in  another  and  different  court  for  the  same  paribh.  in  the  act  of  a  court 
without  jurisdiction  over  the  subject  matter,  and  is  therefore  absolutely  null  and  void. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lasarus,  J. 


T.  A.  BartUtte  and  P.  8.  Bryan  for  Plaintiff  and  Appellant. 

ffenry  G,  MiUer  and  Leain/  di  Kruttachnitt  for  Defendant  and  Appellee. 


I 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.     Plaintiff  brings  this  suit  in  his  alleged  capacity  of  Re-  i 

ceiver  of  the  New  Orleans  Draining  Company,  against  the  legal  repre-  I 

•eatative  of  the  succession  of  Christian  Roselius,  formerly  the  receiver 
of  said  company,  for  an  account  of  the  moneys  alleged  to  have  been 
received  by  him  in  his  aforesaid  capacity  and  unaccounted  for,  or  in 
de&nlt,  for  judgment  against  him  in  the  sum  of  $45,609  66. 
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By  vtiiy  of  exception  and  answer,  the  defence  nrged  unmerous  groandB 
in  biii^  of  plaintiff's  action,  the  most  prominent  of  vvliioh  was  an  excep- 
tion to  tiis  capacity,  based  on  the  ground  of  the  absolute  want  of  jum- 
diction  in  the  court  whence  he  had  received  his  appointment. 

Tins  appeal  is  brought  up  by  plaintiff  from  a  judgment  ordering?  the 
dt'ft'ndaiit  to  render  an  account  of  all  moneys  received  and  expended 
l>y  (lu'i.stian  Roselius  as  receiver  of  the  company  aforesaid,  from  and 
aft^r  tUi.'  tiling  of  his  last  account,  which  had  been  presented  in  Janu- 
ary lt^fi<>,  and  rejecting  the  denmnd  in  all  other  respects.  Plaintiff  is 
not  sntiwlied  and  hence  he  appeals.  And  defendant,  moving  for  an 
amend  men  t,  prays  for  the  rejection  of  the  entire  demand. 

The  record  shows  tliat  the  liquidation  of  the  New  Orleans  Draining 
Conjpany  was  begun  in  May  1856,  at  the  instance  of  the  city  of  New 
Orleans,  as  a  stockholder,  in  the  then  Third  District  Court  of  New 
Orleiui:^,  and  that  Christian  Roselius,  who  was  at  that  time  appointed 
receiver  of  the  concern,  continued  in  the  exercise  of  his  functions  until 
his  defith  in  September,  1873. 

It  then  appears  that  on  his  petition  addressed  to  the  Third  IXstrict 
Court  for  tlie  Parish  of  Orleans,  in  September  1877,  **ln  the  matter  of 
the  New  Orleans  Draining  Company,"  Plaintiff  Weymouth  was  appoint- 
ed recfi\'er  of  said  company. 

The  yuyiui  raised  by  the  defendant  in  the  exception  to  plaintiff's 
capacity  is,  that  the  court  which  entertained  his  application  for  ap- 
pointment as  receiver  had  not  then,  and  ne^er  had  had,  jurisdiction 
over  tit*'  matter  of  the  liquidation  of  the  New  Orleans  Draining  Com- 
pany, wliich  was  originally  entitled:  **  In  the  matter  of  the  New  Or- 
leans Draining  Company,  praying  for  the  homologation  of  the  asaess- 
Mients,  etc.  No.  5108  on  the  docket  of  the  Third  District  Court  of  New 
Orleans/' 

The  point  is  well  taken  and  it  must  be  sustained. 

Under  the  provisions  of  Act  No.  46  of  1868,  all  cases  pending  in  the 
Third  District  Court  of  New  Orleans  created  under  the  Constitution  of 
1864,  except  appeals  from  justices  of  the  peace,  were  transfeired  totiie 
Bcventh  District  Court  for  the  Parish  of  Orleans,  created  under  the 
Constitution  of  1868.  Hence,  the  last  mentioned  court  thus  became 
vested  with  the  exclusive  jurisdiction  of  the  matter  of  the  NewOrleani 
Draiiiiii^^  Company,  etc. 

Now,  under  the  effect  of  Act  No.  2  of  the  extra  session  of  the  Legis- 
lature of  1872,  the  exclusive  jurisdiction  over  this  matt-er  was  ve«tedin 
the  Fourth  District  Court  for  the  Parish  of  Orleans,  where  it  was  pend- 
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ing  at  the  time  that  plaintiff  presented  his  application  to  the  Third 
District  Court  for  the  Pamh  of  Orleans,  created  under  the  Constitntion 
fiff  1866,  It  follows,  therefore,  tliat  the  latter  tribunal  was  absolntelj 
witliont  jnriadictlon  over  tlie  matter  in  queetioD,  and  that  all  its  act^  in 
tiie  premise R  \\  ei-e  abaolutely  nnll  and  void— -just  as  void  as  wonld  be 
the  appointment  by  one  of  tlie  divisions  of  the  preseut  Civil  District 
Conrt  for  the  Parish  of  Orleans  of  an  administrator  or  e^tecutor  t«  a 
^nceeiision  whieli  had  bren  allotted  to.  and  was  actiinllj  pending  in, 
another  and  difTerent  division. 

It  is  J  therefore,  clear  that  phiintiff  has  no  capacity  to  stand  in  judg- 
ment as  receiver**  in  the  matter  of  the  New  Orleans  Draining  f -om- 
pany,"  and  that  his  receipt  h>  the  defendant  wonld  not  shield  her 
against  an  action  by  a  teceiver  legally  and  duJy  ap]>ointed  for  said 
concern. 

The  judgment  appealed  from  is,  therefore,  i^ versed  and  set  aside. 
It  is  now  ordered  that  the  exception  of  want  of  capacity  of  plaintiff  to 
represent  the  New  Orleans  Draining  Ci^nipany  as  receiver  be  main- 
tained, and  that  his  suit  be  disniiHsed  at  hia  custs  in  both  courts. 

Rehearing  refufied* 


No.  8653. 
W.   &   H.  ^TACKHOrSK    vs,   Jamks  E,   ZUNT7„ 

Only  »I^B0>ti]ta  DuUlttoB  In  Iho  orJfriFial  Juili^mont  can  b^  f^pponod  ta  Jta  rcrlTo]  i  tud  m  ft  fCen- 
nr»]  ml  en  ia<:b  oitlUUfiA  mUAt  flpptar  ap  Oie>  f^ce  u{  the  pmcfiedini^M. 

"^herr  A  ink  is  lDfltiiut<Ml  in  ooe  pjideh.  U  aiay  by  consent  cif  piLrUen  bo  tmnAferrcd  to 
AnotfaciT';  Acd  tf  Auch  Utter  court  htih  jiiriddLetJna  o?er  tho  anbJet^t-mAittjr,  tho  Judf^- 
m^pt  t-enderml  then^tn,  tf  not  other  wine  vnld,  wiU  Ih*  vnlid. 

If  a  party  tcv  a  Aak  illeM  dtirtaf:  it  a  pt^iid^ncy  in  the  Siipmnm  Court  uid  hla  loj^ol  r«pre«eDtar 
tiTfi*  4re  Jfacn  in  ride  purtti'Ji,  and  tbc  t-ase  Is  rcunaadtx]  to  tho  lower  court  fnr  »notbsr 
trial,  And  at  thin  trial  tbi?  aam»  cnuns^i^l  mppvai^  for  iiTiii;b  repreieutittivesi  4nd  aDothor 
judinn«iit  Id  reiiilereil  in  itai  J  court  and  ii  apaiii  ftpponlled  to  tlio  Hapremfs  Court,  and  the 
tioad  of  nppeal  l4  nj^ned  by  nnli]  roproflentatlvea  of  tbri  dt^CflAiHVtl  litt^unt,  tb<3  Judf;inotit 
appcfdisi  from  iiod  that  roadoned  on  Etald  appeal  tcill  unt  be  HhqDluiely  mill  by  reason  of 
tbo  fftllnre  to  miji^eiit  in  tho  lover  eutirt  the  detkth  of  tlie  llllj^nnt  and  to  enter  od  the 
mioutea  the  appoiranL-e  of  bin  repreientatlFP^, 

The  di^iclmrge  of  thi'  JuilfrtnAut  debtor  in  bankinptcy  ciinnot  be  aa^onn fully  oppOMd  to  th« 
mf  tion  of  revival,  and  Ma  njiai^ntw  Im  tbfl  proper  patty  a^uiiat  wlioni  tbo  piocecdlAg 
ahould  be  oonducted, 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Lazarus i  J.  — 

H".  B,  Miufrndfrj  F.  L.  Hicharfhon  and  E.  D,  WhiU  for  Plaintiffs  and 
Appellees  I 


1      The  abAotnte  nullity  of  »  jn^l^nieni  la  a  ^nod  defeaui}  ta  an  aotion  to  rovivu  !t. 
Pickett  tt  o^.  II  A,  lOOfi. 
M 
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A  JiidjfTaeDt  against  a  dead  man  is  an  absolute  nnllity,  and  does  not  affect  his  beirs  not 

nindi?  patties.    McCloskey,  Bigley  &  Co.  vs.  Wingfield  &  Bridj^es,  29  A.  143.  Edwds 

v».  Wlilted.  29  A.  650;  5  R.  508 ;  5  A.  737. 

T]]^iT  €na  be  no  evidence  of  the  serWce  of  petition  and  citation  except  the  sberiiTe  m 

tnm.    Harris  vs.  Alexander.  1  R.  30. 

It  one  di?s  pending  a  suit  and  his  heirs  are  made  parties,  yet  a  Judgment  against  him  «o 

nomiue  will  not  bind  them.    Montgomery  vs.  Sawyer,  100  IT.  8.  571. 

A  uatiirul  tutrix  cannot  be  appointed  or  coDifirmed  by  the  judge  until  he  has  caused  ts 

hv  re>4;oriled  in  the  mortgage  book  the  clerk's  certificate  of  the  amount  of  the  minor't 

property  as  shown  by  the  invent<»ry.    Any  appointment  of  such  tutrix  before  snchrt- 

roTiltni^  lA  null  and  void.    Act  05  of  1869.  sec.  2. 

All  Iawh  in  the  interest  of  minors  must  be  strictly  enforced.    Bernard  vs.  Yignand  H  aU. 

1  N.S  p.  30. 

The  untnral  tutrix  administers  only  bj-  tolerance.    Labranche  vs.  Trepagnicr.  4  A.  5tl 

.    ApitraUng  from  a  Judgment  and  signing  an  appeal  bond  does  not  make  one  a  party  m 
Utie  \nil)L\aent  not  rendered  against  him.    ^^orton  vs.  Jamison,  33  A.  104. 

W.  S.  Benedict  for  the  assignee  of  the  bankrupt.  Appellee. 
Jew-  P.  Hornor  and  F,  W.  Baker  for  Defendant  and  Appellant: 

Kri  p1i^  will  be  entertained  and  no  evidence  considered,  which  assails  the  validitT«f 
tliv'  jQd^^ent  sought  to  be  revived.    09  A.  69 ;  23  A.  173,  437;  34  A.  340. 
TUe  mul^  issues  that  can  be  tried  in  a  suit  to  revive  a  judgment  are,  whether  it  hadoTrr 
limti  rendered,  and  whether  it  had  become  extinct.    30  A.  1331;   31  A.  326;  99  A.  S9;  J3 

A.:m 

A  final  Judgment  rendered  by  the  Supreme  Court  is  not  amenable  to  an  action  of  nnUit 
iDHtHiittd  more  than  one  year  after  the  date  of  the  Judgment,  on  the  ground  of  error  iii 
fact  Hiid  law.    Such  a  Judgment  has  the  force  of  rei  adjtidicata  as  to  the  parties  to  tL 
31  Ah  4n7 

Tu  revKn  a  Judgment  against  a  discharged  bankrupt,  the  citation  muat  be  served  on  th^ 
assignor .    37  A.  242. 

The  v^idity  of  a  Judgment  appointing  and  confirming  a  natural  tutrix,  rendered  by  « 
court  having  Jurisdiction  of  the  persons  and  property  of  the  minors,  cannot  be  Inqnirrd 
^  Intgr  tiy  a  stranger,  and  such  appointment  cannot  be  a  nnllity  until  it  is  declared  to  lit 
nnrh  by  competent  authority ;  and  the  heirs  can  be  brought  into  court  during  the  exiit 
QDCe  of  Huch  a  judgment  by  service  upon  such  natural  tutrix.  Argxiendo  from  15  L.  I"^ : 
10  M.  483;  5N.  S.  624;  5  A.  565,  197;  3  A.  465;  1  Rob.  275;  7  A.  136;  11  A.  501. 


The  opinion  of  the  Court  was  delivered  by 

Toj>n,  J.  This  is  an  action  to  revive  a  judgment  rendered  in  th^ 
Fifth  Difttrict  Court  of  the  Parish  of  Orleans  on  the  20th  Februj^. 
1872.  The  suit  in  which  the  judgment  sought  to  be  revived  was  rer 
deredt  was  an  injunction  suit  in  which  an  order  of  seizure  and  sale, 
taken  our  in  the  District  Court  of  the  Parish  of  Plaquemines  by  he 
defendant,  James  E.  Zunts,  against  a  plantation  in  that  parish,  '  ^ 
enjoined  by  W.  &  H.  Stackhouse,  the  owners  of  the  plantation. 

The  debt  for  which  the  order  issued  was,  in  capital,  $50,000,  i  p<1 
upon  final  trial  the  injunction  was  dissolved,  with  twenty  per  cent  d  it- 
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»tS^f&>  This  is  tln>  Jud^mieut  involved  iu  tbi^  suit.  It  is*  brouglit  iigainst 
the  (ulnjiniBtrator  of  the  surceH^ioa  of  Hitywood  StaxkboiiHts  who  died 
dnriug  tUe  pendeiicy  of  the  ongiual  litigation,  ami  his  surviving  widow: 
and  iilso  agaiiigt  the  af^sipiee  of  William  Stackhoutje,  who,  during  the 
eour&e  of  said  prot-eeding.^  in  tl»e  fii>it  suit,  wunxnidered  in  htmkruptcy. 
The  rexival  of  the  judgment  jh  resisted  on  tlic  gnmnd  thii.t  the  orig- 
in n1  Jadmneut  wai!  an  abaolutt*  nullity  for  sevenil  causes  assigned,  and 
wbicli  we  will  proceed  to  consider  In  their  order: 

!•  It  is  urged  that  the  court  which  rendered  the  judgroent  was  with- 
out jnrifiiliotion.  Aa  stated,  the  oiHlf.-r  of  seizure  and  sale  issued  trom 
the  District  Court  of  Plaqut^aiines,  and  the  injunction  mut  against  it 
WH!^  institiit^^d  in  the  same  court.  After  l»ein^  tile<l^  it  was  transferred 
by  consent  of  the  partie,^  thereto  to  the  Fifth  District  Court  of  the  I'ar- 
i«h  of  Orieans.  This  latter  court  had  jmis^lictiou  over  the  subject- 
matter  of  Uie  suit,  and  in  thi^  important  respect  was  a  competent  tri- 
bunal to  try  the  case.  Whatever  may  have  Iwen  the  tenor  of  the 
earlier  decisioua  t^  which  we  are  refeiTed  as  to  the  ifTt-ct  of  a  waiver  of 
the  jurisdiction  as  to  persona,  it  sofRces  to  ^tiy  that  they  have  heea  ex"» 
pressly  ovc^nuled  by  the  later  ones:  and  it  is  now  the  settled  jurispru- 
dence that  parties  may  by  consent  waive  personal  jurisdiction  and  sub- 
mit their  controversy  to  the  determiuntion  of  aaother  tribunal  than  that 
of  their  doniirile,  having  jurisdiction  over  the  subject-matter,  and  thai 
this  latter  becomes  thereby  vest^ed  with  complete  jtirisdiction  over  the 
caiwe.    29  A,  194;  31  A.  88;  30  A,  59;  33  A.GSTh 

The  proceedings  and  judgment  were  not,  therefore,  void  for  this 
caiiiw. 

2,  It  is  next  urged  that  the  final  proceedings  were  conducted  in  the 
laid  Fifth  District  Court  and  judgmeut  therein  rendered*  nfter  the  death 
of  Haywood  Stackhouee,  and  that  neither  his  succession  nor  heirs  wei'fl 
represented  in  said  court. 

Tills  necessitates  a  brief  history  of  the  suit*  Its  institution  in  the 
pariah  of  Plaquemines  ami  its  subsequent  trausfcr  to  the  Fifth  DLatrict 
Court  of  New  Orleans  has  been  mentioned.  After  its  transfer  thereto, 
it  was  twice  tried  in  the  said  Fifth  District  Court.  From  the  first  judg 
aent  there  was  an  appeal  to  the  Supreme  Court.  Whilst  pending 
here,  Haywood  Stackhouae  died*  His  death  was  suggested  and  an 
>rder  entered  making  h\f^  heirs — who  w^ere  his  children — parties  thereto. 
Ine  of  them  was  a  major  and  the  rest  miuors,  purporting  to  be  repre- 
inted  by  their  mother  and  natural  tutris.  It  does  not  uivpearfrom  the, 
iftcord  til  at  tJiia  order  was  served,  but  from  the  secondary  evidence 
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supplying  the  loss  of  the  papt^rs^  we  fire  satisfied  that  eervice  of  th' 
order  was  duly  made.  I0  tlie  fnrthrr  proceedings  in  tlie  Siipniut' 
Court,  these  representatives  of  Haywood  Staekhouse,  deceased,  ap- 
peared by  counsel.  The  appeal  resulted  in  a  reversal  of  the  jridgment 
and  a  remanding  of  tlie  case  to  the  lower  court  for  another  triiil.  Thi* 
trial  was  liad,  and  the  lieirs  purport  to  have  been  represented  \]mt'uj 
by  the  same  counsel  who  had  appeared  for  them  in  the  Supreme  Conn 
and  procured  the  reversal  of  the  judgment.  This  second  trial  in  ^ 
district  court  resulted  in  a  judgment  in  favor  of  the  defendant,  Zunti, 
dissolving  the  injunction,  with  damages;  and  this  is  the  jndgBaeni 
before  referred  to  and  now  sought  to  be  revived. 

From  this  judgment  a  second  appeal  was  taken  to  the  Supreint?  Cmirt, 
The  appeal  bond  wa^  signed  by  the  heir  of  age,  assisted  by  her  btu- 
band,  and  the  tutrix  of  the  minors.  Counsel  also  appeared  for  the  par- 
ties in  the  Supreme  Court  on  this  second  appeal.  The  judgmeui  of  tbe 
distnct  court  was,  in  this  instance,  affirmed;  and  an  application  for  a 
rehearing — which  set  up  the  same  grounds  of  nullity  against  t!ie  pKK 
ceedings  mentioned  above  and  that  we  are  now  considering — wm  mftd« 
and  refused. 

It  is  contended  that  after  the  case  was  remanded  for  another  or  eeconfl 
trial  in  the  district  court,  no  order  of  revival  and  no  formal  appcaranir 
was  entered  for  those  that  had  been  previously  made  parties  id  tlie  Su- 
preme Court.  Such  an  entry  would  have  been  more  regular;  but  cnn- 
sidering  that  an  appearance  was  made  in  that  Court  by  the  samt?  cunnsel 
who  had  been  previously  conducting  the  proceedings,  and  that  tk 
order  of  appeal  was  taken  in  behalf  of  these  representatives  of  thf 
deceased,  and  the  appeal  bond  was  signed  by  them  in  person  a&  ^tar^l ; 
and  furthermore,  as  the  proceedings  appear  regular  upon  tlieir  fiite, ^t 
cannot  conclude  that  the  omission  referred  to  was  absolutely  &tal  w 
their  validity  and  to  that  of  the  judgment. 

3.  The  next  ground  of  nullity  alleged,  is,  that  the  mother  and  acting 
tutrix  of  the  minor  heirs  was  without  authority  to  represent  them,  iUiA 
in  fact  that  her  confirmation  as  tutrix  was  absolutely  null,  for  ihh  rta- 
son,  that  no  abstract  of  the  inventory  of  their  estate  had  been  re*;iiidiil 
in  the  book  cf  mortgages,  prior  to  the  order  of  the  judge  coEtinuiiijf 
her  as  natural  tutnx. 

The  order,  in  question,  is  regular  on  its  face,  letters  of  tutorship  ^ef 
issued  to  her,  under  authority  of  which  she  acted  in  these  proceedioj*  1 
and  also  in  other  proceedings  relating  to  the  interests  of  tlie  minoini 
The  matter  of  appointment  or  confirmation  of  the  tutrix  was  ciearJ 
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within  the  power  aod  jurisdictiou  of  the  judge  makiug  it,  and  the 
required  abstract  was  recorded  within  a  few  days  after  the  date  of  a 
second  order  of  confirmation  or  appointment. 

It  is  true  that  the  language  of  aiiicle  321,  of  the  Code,  seems  to  be 
imperative  in  requiring  that  this  abstract  must  be  made  out  bj'  the 
clerk  and  duly  recorded,  and  the  certificate  of  the  recorder  to  the  fact 
of  its  record,  presented  before  the  judge  makes  the  appointment.  This 
article  is,  in  part,  an  embodiment  of  Act  95,  of  1869 ;  and  if  the  article 
stood  alone  it  would  give  great  plausibility  to  the  pretensions  of  defend- 
ant's counsel ;  but  it  does  not  stand  alone,  and  should  properly  be 
construed  in  conjunction  with  article  304,  of  the  Code.  This  last  article 
provides,  among  other  causes  for  the  removal  of  a  natural  tutor,  his 
neglect  to  have  this  inventory  made  and  recorded  ,at  the  time  or  within 
the  period  prescribed  by  law — that  is,  as  we  construe  it,  as  required  by 
the  article  first  above  cited. 

A  tutor  could  not  be  removed  unless  he  had  first  been  appointed ;  and 
if  his  appointment,  under  the  circumstances  appearing  in  the  instant 
case,  was  absolutely  null,  then  there  was  really  no  appointment  made 
and  no  tutor  who  could  be  removed.  In  other  words,  the  provision 
for  the  removal  of  the  tutor  in  such  case,  precludes  the  idea  that  the 
order  appointing  him  was  wholly  inoperative  and  absolutely  void. 
Whatever  the  counsel  may  suggest  as  to  the  way  or  means  by  which 
this  article  became  inserted  in  the  Code,  by  the  act  adopting  it  as  re- 
vived it  became  as  much  a  part  of  the  Code  as  any  other  article  therein. 

Besides,  it  may  be  well  to  state  in  this  connection,  that  as  a  general 
rale  absolute  nullities  in  judicial  jiroceedings  are  such  as  result  from 
radical  defects,  omissions  and  irregularities,  appearing  on  the  face  of 
the  record  and  are  not  dependent  on  matters  en  pais  to  be  established 
by  evidence  aliunde. 

As  has  been  stated  in  previous  decisions  on  this  subject,  the  law  pro- 
viding for  the  revival  of  judgments,  did  not  intend  to  prescribe  another 
method  or  way  of  annulling  them ;  and,  on  the-  other  hand,  whatever 
may  be  their  defects  when  rendered  originally,  the  judgment  of  revival 
does  not  cure  them.  It  merely  preserves  the  judgment  with  whatever 
of  strength  or  weakness  it  originally  possessed ;  and  the  action  to  re- 
vive can  only  be  successfully  resisted  by  showing  that,  owing  to  nullities 
of  so  absolute  a  character,  there  never,  in  fact,  existed  or  was  rendered, 
a  judgment  to  be  revived. 

4  In  addition  to  the  above,  the  assignee  in  bankruptcy  of  William 
Sta  khoose  interposes  the  discharge  of  the  bankrupt  against  the  revival 
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of  the  judgment  against  him.  Tliit;  iR-tioa  ia  not  iutended  to  impoR 
or  renew  any  li.ability  against  the  baukniptT  from  which  ht  baa  he«i 
discharged.  The  assignee  is  the  sole  it^presentatiye  of  tlic  lianknipfg 
estate,  and  it  may  be  that  the  jmlgment  confers  some  right  aiwa  or 
against  that  estate,  though  the  baiiknipt  ma>  have  hQvn  dl^iclmTfed 
from  personal  responsibility.  We  think  th*.^  ii^iy:riee  was  pnjperly  nuide 
a  party  to  the  action,  and  the  only  une  that  touUl  represent  tbe  bsiuk- 
rupt  debtor  or  his  estate.  The  la^^  aeL-onl^  to  the  judgiitent  (imlitor 
the  right  to  revive  his  judgment,  and  this  right  he  posso^aeti  even  if  it 
is  not  accompanied  with  the  right  to  execute  or  enforce  it  againsl  the 
bankrupt ;  and  he  cannot  be  deprived  of  thiu  right  by  the  haDkrapt*? 
of  the  debtor.  The  judgment  may  dtill  exist  although  tIip  pwvim^d 
obligation  of  the  debtor,  which  it  impjirtd,  may  be  ertiagtiittlu-d  nr  ivt 
least  discharged.  Alter  vs.  Nelson,  27  A.  242 ;  Grayson  vs.  Norton, 
decided  at  Monroe,  in  1878,  and  unreported ;  Wheeless  vs.  Fisk,  28 
A.  731. 

It  is  also  urged  that  Stackhouse  was  abjudicated  a  bankrupt  dnrlDg 
the  pendency  of  the  case  in  the  Supreme  Court,  but  that  his  assignee 
was  not  made  a  party.    The  counsel  is  mistaken,  the  judgment  became 
final  in  said  Court  on  the  1st  December,  1873,  and  -the  adjudication 
referred  to,  took  place  on  the  27th  of  December,  same  year. 
Our  conclusion  is  that  the  lower  court  eiTed  in  dismissing  the  action. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgraeut 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding  to    ! 
render  such  judgment  as  should  have  been  rendered,  it  is  now  ordered, 
adjudged  and  decreed  that  the  judgment  rendered  and  signeil  on  the 
5th  of  March,  1872,  in  the  late  Fifth  District  Court  of  the  parish  of   J 
Orleans,  in  a  case  entitled  W.  &.  H.  Stackhouse  vs.  James  E.  Zuntz,  as 
set  forth  and  described  in  tlie  petition,  be  and  the  same  is  hereby 
revived. 
Appellees  to  pay  costs  of  both  courts. 

On  Application  for  Rehearing. 

Fenner,  J.  After  an  attentive  consideration  of  the  various  charges 
of  error  assigned  in  this  application,  we  find  no  merit  in  any  of  them, 
and  no  occasion  to  assign  additional  reasons  in  support  of  the  original 
opinion. 

One  point,  however,  not  referred  to  in  that  opinion  requires  mentioE, 
which  is,  that  the  judgment  sought  to  be  revived  was  rendered  against 
Haywood  Stackhouse,  eo  nomine,  after  his  death.  The  point  is  certaijily 
a  grave  one ;  but  considering  the  peculiar  circumstances  of  this  ^isit 
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and  the  fact  that  hia  i-epre&eiitativeft  were  parties,  before  the  judR^ient 
was  rendered,  and  actually  appealer!  from  it  to  tliia  Court,  where  it  wai* 
affirmed,  we  are  not  prepared  now  to  treat  16  bm  &u  absolute  nullitj  of 
a  chai-aeter  &iich  n»  would  justify  ua  in  refusing  to  revive  the  judgment. 

It  may  he,  thwt,  in  some  foi  in  of  proceeding,  the  judgment  might  be 
made  operative  against  the  representatives.  On  that  subject  we  ei- 
{ireftS;  at  present,  no  opiniou. 

The  effect  of  the  judgment  of  revival  is  not  to  lend  any  force  or  ef- 
fect to  the  jndgTuent  wliieh  it  does  not  intrinsically  pessejis.  We  pre- 
ff*r  to  postfione  such  questions  until  proceedings  nec-esaarily  involving 
theiD  are  presented  for  (mr  consideration- 

Rehearing  refused. 


No.  90aL 
SL'coEsaiON  OF  Kate  Toivnsend,  ih  oi4' 


Wlier^  the  opponitloii  of  the  Public  AdinlnUtrator  td  Uie  canflrmatloQ  of  a  testamcDtary      3fl     535| 
e^ci'titomikfllbat  ibu  confiroinl  [un  hf  nfafleJ  niirl  thni  by.  liirnHdr^  b«  iippoiuU^d  aud    '^^*  .__J 
ConfirmiLjcI  u  dativa  leHtami^iitary  executor.  fot-maHrk>d  uf  law  ta  tbAt  effect  baTiiif  hei^n 
complied  with,  the  diatuida&l  of  uocb  ap;}0a|itlciji  cm  tm  esLcepUan  of  no  caom  of  ftctlon,  \a 
appealable. 

A  d\iect  Aott  ii  unDeec4!ttSflry  to  pruvt^tii  tbe  LQUflnuatioTi!  uf  an  applic&ntforletterq  tefltLm«D- 
taiy.    An  Oippoiitlon  IbcrcEOp  \s  a  proper  und  I'fticlpnt  pmcf'^dlnf;^ 

Sacb  flrppdnhtftu  by  the  Public  Aduiiui^trator,  nTtriniG:  t  bat  nncb  applicant  cannot  dJ^cb^fK^ 
the  dalles  of  die  truAt,  i#  e^prenHly  iinthoriz^d  by  law. 

!iacb  flppositloD  impU^A  ^  voHCfuii^y,  on  Idje;  to  tbc  Inability  or  iDcompeteary  of  tho  appUciuil. 

Ad  upplioint  1ft  dumeKs.  under  a  pro^PCDtiAU  for  Lbe  iiuirdor  uf  tbu  teiitatrii,  in  not  ia  a  cod- 
fUtlon  of  body  nod  mind  to  dlgicbarnro  tbe  ftinctlona  df  the  ofllce.  In  tbe  manner  In  wbkfa 
the  law  cxpectii  an  executor  tu  du  ut). 

An  oppoftttlon  «ettJug  forth  Huob  fact  dUolaatm  a  cauue  of  artinn.  Un  proof  thereof,  the 
PtiblJc  Adminintrator  nhotdd  bo  app^iqtrd  to  take  cbarffe  of  thv  e4tat«,  where  tbe  de- 
ceoAod  biu  left  no  BiirrWlng  Apanae  or  bdr,  pnJAenl  or  repre«onCed,  claiming  to  asinme 
Ibe  dutlea  of  the  ofllce. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
Houston  J  J. 

Breaiis:  d'  Ball  for  tl^e  Pulilic  AtlministratorT  Appellant, 

A,  J,  Murphy  J  L.  Aflame  and  A^  D.  Henriques  for  TroisTille  j^^^kes, 
Appellee. 

Om  Motion  to  Dtsariss, 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  Public  Ad  mini  etrator  caused  the  succession  of  de- 
ceased to  be  opened  aud  luadc  application  in  due  form  of  law  for 
adniinistrjttion   thereof.    Subsequently^  Ti-oisville  Sykes  pi^esented  a 
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\nl\  naniiDg  him  tis  t^^utiinif^ntarr  (-xocutor  and  prayed  for  recognition 
and  confirmation  as  auch.  To  this  aiJpliration  the  Publie  Administra- 
tor filed  an  oppoBition,  asserting  gi'ounds  nf  disqualification  of  Sj^ke», 
rd  tern  ting  \m  own  claim  to  be  appointed  dative  executor^  and  e  tidings 
with  the  prayer  that  Sykes*  application  be  rejeoted  and  that  he  l^e- 
appointed  dative  executor,  Sykes  filedj  to  this  opposition,  exceptions 
founded  pmx'ly  in  law,  amougat  which  was  one  of  no  cau^e  of  action. 
After  trial  of  t!ieHe  exceptions  jiidgmeut  was  rendei-ed  maintfliniug  the 
same  and  ordering  that  the  opposition  l>e  diamiftsed,  from  which  jnd|j- 
ment  the  present  appeal  is  taken. 

The  motion  to  dismiisii  ia  baaed  on  the  following  grounds: 
L  That  the  transcript  filed  ia  not  such  as  required  bj  law  liecaitse  it 
it  does  not  purport  to  contain  all  the  proceedings  had  and  evidence 
adduced  iu  the  succession.  The  certificate  ia  complete  to  t lie  effect 
that  the  transcript  contains  everything  affecting  the  issue  l.>etween 
Sykes  and  the  Public  Administrator  upon  which  the  jadgmeut  was 
rendered.  This  is  sufficient.  Other  matters  would  have  been  surplus- 
age. Not  even  a  suggestion  Ls  made  of  any  diminution  of  the  record 
affecting  this  issue. 

2.  It  is  urged  that  no  appeal  lies  because  the  judgment  is  only  inter- 
locutory and  not  final,  and  inflicted  no  irreparable  injury  <»u  appellant. 
The  isaue,  as  heretofore  aliowu,  involved  not  only  the  right  of  Sykes 
tfl  receive  letters  testamentary,  but  the  right  of  the  Public  AdminiS' 
trator  t^i  he  appointed  <lative  executor.  The  judgment  ahaolntely  diA- 
missed  his  petition  and  decided  that  it  disclosed  no  cause  of  action. 
As  to  the  Public  Administratorj  the  judgment  was  final ^  and  it  is  elemen- 
tary that  appeal  lies  from  a  judgment  appointing  orrefuaing  to  appoint 
a  dative  exc^nitor.  C.  C,  1120j  C,  P.  580,  1059. 
The  motion  to  dismiss  ia^  therefore,  denied. 


Ok  the  Merits. 

Bermudez,  C.  J,  The  Public  Administrator  appeals  from  a  judgment 
rejecting  the  op]>o£itioti  which  he  filed  to  the  confirmation  of  an  appli- 
cant for  letter  a  of  teatanientary  executorahiji. 

That  opposition  charges  that  the  petitioner,  Troiaville  Sykes,  is  con- 
fined without  benefit  of  hail  in  the  parisih  prUon  in  Una  city,  upon 
commitment  of  legal  proper  unthority,  nuder  the  charge  of  having 
murdered  Kate  Town  send,  tlie  testatrix  ;  that  V\v  reason  of  said  charge 
and  commitment,  said  Sykes  cannot  discharge  the  duties  of  said  execu- 
torship ;   that  there  ts  no  aurviving  husband  or  heir  of  the  deceaaed, 
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(^rcjent  or  reprcAent^tl  in  thf^  State  to  asBume,  or  who  claims  the  right 
to  assume,  the  duties  of  said  office ;  that  in  such  a  case  the  law  directs 
the  appuinttueut  of  the  Public  Administrator. 

The  applicant  excepted  to  the  opposition  on  four  pounds : 

1.  That  the  question  raised  thereby  can  be  inquired  into  in  a  direct 
action  only. 

2.  That  the  opponent  has  no  standing  in  court,  as  he  is  neither  an 
heir,  a  legatee,  nor  a  creditor. 

3.  That  the  Public  Administrator  can  be  appointed  only  where  there 
exists  a  vacancy  and  that  he  has  no  right  to  create  one. 

4.  That  his  opposition  discloses  no  cause  of  action. 

I. 

An  opposition  to  the  confirmation  of  the  applicant,  before  the  action 
hy  the  court,  was  the  proper,  because  the  only  efficient,  remedy.  If  not 
filed,  the  confirmation  would  have  followed  and  then  a  suit  to  rescind 
and  remove  would  have  been  indispensable. 

II. 

The  opposition  is  authorized  by  law,  under  the  averment  that  the 
applicant  cannot  discharge  the  duties  of  executor.  This  feature  distin- 
guishes this  case  ft'om  that  of  Burnside,  in  which  such  an  allegation 
had  not  been  made.    34  A.  728. 

III. 

No  doubt  the  Public  Administrator  cannot  be  appointed,  unless  there 
exists  a  vacancy.  His  proceeding  assumes  that  a  vacancy  exists,  in  as 
much  as  the  appointed  party  cannot  and  does  not  fill  the  trust.  Hence 
the  necessity  arises  of  having  some  one  in  charge  of  the  estate. 

IV. 

The  fourth  and  last  question  presented  is :   whether  the  averments 

of  the  opposition  being  taken  as  true,  for  the  purpose  of  the  exception 

;,  of  no  cause  of  action,  the  appellant  could  or  not  discharge  the  functions 

^  ofesecMUjr. 

The  law  provides :   (Act  74,  p.  Ill,  of  1877.) 

*'  In  all  testate  successions  in  the  parish  of  Orleans,  where,  from  any 
cause,  the  executor  cannot  discharge  the  duties  of  his  office,  the  judge 
thftU  appoint  the  Public  Administrator  of  the  parish  dative  testamen- 
tary exet;utor.'^ 
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The  appointment  of  (in  extfcutot  its  a  mandate  wliicli  bej^ua  wheix  aJJ 
othrrfi  tprniiuatPT  tbat  is^  at  tlie  death  of  the  constituent.  It  is  attaelie<i 
to  tlie  [M-'ri^on  of  tlie  agf^nt  and  i^  not  tmri&f(vr!ibl*\  iinliiss  the  t^^t^Atior 
or  the  law  has  form  all  3*  pemutttid  a  aubstitutiou, 

Laurent  t^ayw:  tliat  it  6nter^  into  the  sjiint  of  th*^  law,  that  thr  leiittA- 
mentary  exet^utor  fihall  fnlfill,  himHelf,  tlie  friendly  offlre  whirU  xvs^a 
confided  to  him.  Friends! dp  and  couQdeace  caiiQot  be  trausmitted  by 
the  channel  of  a  power  of  attorney  *  •  ■  The  rights  ayd  fanctiona 
are  iiitnxu*innfl8ibh\  Laurent,  voL  14,  p.  358,  No.  331-348;  Grenier, 
No.  329;  ToullierjNo.  506;  Dalloz,  ch.  8,  sec.  1.  No,  3j  Colmar,  8 
Nov.  1821 ;   Coin.  Delisle,  486;   Rogeon,  C.  N.  1025;   4  A.  57L 

It  is  tme  that  section  1471,  R.  S.,  wliidi  is  the  re-enactment  of  the 
Act  of  1847,  DOW  article  1154,  H.  C*  C,  allows  an  executor  to  leave  bis 
general  and  special  power  of  attorney,  iu  his  official  capacity,  to  some 
perflon  rewiding  in  the  parisli  where  the  succession  is  ox^cned,  or  iti 
an  ad^foining  parish,  to  represent  hi  ml  11  all  the  act^  of  liia  udmiiiist  ra- 
don, but  tills  it  i>ei'mits  to  be  done,  solely  vvlierc  ih^  executor  wishes 
only  to  be  absent  for  a  time.     9  A*  354  ;    10  A.  96. 

Titers  can  be  no  d(uil>t,  however,  that  a  succession  represetitatiTe 
may  legally  apiauut  a  8iil)-u^^ent  for  sorae  spcdal  pnr])ose  to  assist  liiiii 
rn  the  discharge  of  his  functions,  16  A.  2i>6 ;  provided,  he  he,  him  self, 
in  a  personal  condition  to  superirise.  Ser^y,  voL  29,  p.  351  ;  Gel  is  vs* 
Maille. 

Itk  the  present  iastam-e  the  law  is  positive,  that,  in  all  testate  succes- 
sions^ where, /<jr  anff  cfinsc,  the  executor  tiannot  discharge  the  duties  nf 
his  office^  the  court  siinll  appoint  the  Public  Administrator, 

It  is  very  broarl,  hut  htvwever  roniprehensive,  it  can  only  mean,  for 
any  good  and  mtf^tcient  caitgej  which  must  be  a  matter'  for  spceial  con- 
sideration and  determination^  in  <^»ch  case,  as  presented. 

The  fa^^t  is  thnt,  Rykes  was  iu  |ail  charged  with  a  heinous  offense, 
the  murder  of  the  te^tatrix^  awaiting  a  trial  during  which  his  life  was 
to  be  in  jeopard;^ .  He  ^va%  in  duress,  deprived  of  his  liberty,  neces- 
sarily laboring  antler  great  mental  anguish  ami  moral  perturbation, 
averse  to  business  matters,  unjibh^  to  aet  in  person,  or  move  about  to 
watch  over  the  iiit^^rests  entrusted  to  hiraj  or  to  supervise  the  doings 
of  special  mandataries,  if  auy ;  iti  a  word,  incapable  of  discharging 
the  general  fuuctiojis  expected,  by  law,  from  an  exeeutor. 

Under  the  exceptional  and  shocking  features  of  thia  cuntentioD,  t^e 
solution  of  which  can  serve  a^  a  precedent  only  in  strictly  analogoui 
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e&ses,  rarely  to  occurt  we  think  that  tlie  district  court  erred  iu  aiistam- 
LQg  tlie  exceptioua. 

It  is,  tberetbre,  ordered  und  decreed  that  the  judgment  appouled  from 
be  reversed  and  that  tlie  exceptions  filed  to  the  iii>plicatioa  of  tUtJ 
Public  Administrator  bt^  ayeniiled.  It  in  fiuther  ordered  uud  decreed 
that  this  ease  be  remuoded  to  tho  lo^'er  court  for  trial  to  int  proceeded 
with  accordiog  to  law ^  the  costa  iu  both  courts  to  be  paid  by  Syk^B 
iadividQallj, 

Uebeariug  refuaed. 


No.  71)84. 
LssAiJsiEa  &  BiHxiEH  YA.  iSamdei*  H.  Kenned V, 

A  ftk&t9-o^ier  Id  b  NadaDal  Bunk  haa  tlie  ubiiolatH  rlgbt,  vtMIh  IC  Iji  ^  going  ooncem.  Ui 
make  m  bona  jid^  and  nctuul  4ale  itud  transift^r  i>f  bla  dlit;iruA  to  tii)\  pui-noti  ti^pubJo  Im  law 
»f  purebnslnj;  tbe  *!iiue  and  t>f  iiHEimitiiie  tbi*  seller' a  LmbiUtiefl  in  reflpect  thrreto,  fraud 
l>«iDg  uUt« lit  from  ibo  Lnmaui^tloD,  and  Lbti  nclkr  tui  bid  own  proloctian  Ei^^uinat  crfHlUum 
vl   Liio  batik  in  cai»ti  of  umuLvfiui^y,  uii\y  conipf^l  tUu  biiyi^r  in  rt]|;ijitvr  tliu  ttUinHfur  in  tba 
luQk'liiK>ki  or  da  it  hlmsi'^lr* 
Uiuler  tbe  pn>vjJ9iDni»  uf  tbe  NatiauiLl  Banking  Act.  the  B&uk  la  m>l  legally  dlHabled  fWira 
pt^wcfatJRK  tbe  bariiufiM  of  ban  kin  (^  unlil  Hlie  ia  proUmtud  for  ffulDre  to  redeem  bar  cii^ 
cutnUDg;  Dot^a^    Until  tbcn  ibti  Bonk  it  ^  a  ^oln^  concern.' 
Thm  ubj«ct  of  tJiat  fltatxit4\  when  It  ciiargi-'A  stockboIiiurA  wUb  liubtlity  in  cqai^  of  the  Bank'q 
juaolvency.  is  ti>  jjct  At  tbe  leal  owntr  of  tbt  Mbikrwi,  and  thv  cduUh  iu  ccmetrukn^  it  un 
CDTff  oil  bJ0  dtHgtitueti.  mi  tlaat  if  bin  natuB  ha«  uuvt^t  booji  ou  tbu  traiutfer-book,  aad  hla 
ftlock  Ktaadfl  iu  tbu'  uamo  uf  anotbor  by  hia  prnctLTCi'imdnt',  be  will  yot  tKi  ehargeabL«  witb 
the  ttatalorj  nnbility. 
But  Lf  blA  ft&Lv  waa  real,  not  mude  to  uacapci  imbillty.  not  tn  n-a  iiuBspgnilLilM  i^craon^  not  col- 
iuaire  or  ffuudtilvtit,  and  made  wbile  tb«  b^ick  wofl  guinj^,  be  yrUi  not  be  cbai^eabLe 
Qusd^r  tbe  ptatute. 

PPEjIL  iioiu  the  FiiUi  District  Court  for  Uie  Parish  of  Orleaaa. 


A 


Miller  J  Finney  d:  Mitter  for  Plain  tilts  and  Appellees; 

The  HaJc  of  ebaree  of  atock  in  a  corf ri>i'iit ion  La  porff^ct  a«  but^reen  thh^  vender  uttid  the  pnr* 
cbaaer,  by  tbi.'  a^t-euiiditit  to  utiU  fullowiMl  by  payment  of  tbe  price.  Uelivery  of  corUU* 
cat4»>  and  by  tbe  vendor  ni^oiu^  the  trapi^fuf  book  of  tbo  fiorporation,  fin  an  to  tmable  tbw 
pureba^er  to  fill  up  bU  uiuue  a4  traneft'Tee  in  tbe  trounfer  lKM>k,  aud  hucb  «aiu  ptitii  upon 
tkf!  ptirchaiwr  aJL  tbe  liHke  aud  ownenkip  accruing;  aftftr  aueh  ftaie.  AUf^elJ  ^  Aiuea  o'n 
CcTporatinnfl.  necs^  ^IJ,  ^4. 

But  undqr  tbe  National  Banking  Act,  no  one  is  deemed  aa  oi^iier  of  atof  k  unlci*t*  b(fna  jidt 
trmnsfc^rTcd  to  bim  un  tbe  tran^fet  book  of  th&bnnk^  neiLber  cdlomMo  or  Jutioiupiuta 
ir&ntfeiB  aro  recognized,  aud  when  tUi'r  baiik  f4ul4  ibe  liability  laipaqixl  bj  tiiat  act  on 
abarehold«ra  for  the  debts  uf  ibe  bank  wiU  be  exiicted  from  m\\  who  ntand  an  rojj^iaterEHi 
oiTDAm^  dliuKgi&rditig  all  flotitioua  traaafen  mudie  to  evade  liability,  and  trt eapeodve  uf 
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any  Actual  hiiIa  iiof  at^caRipFiTitiid  \v\\\i  n  ■'ompli^lt^tL  han«fpr  on  tlj€  tnuisfpr  ttoolr. 
Thoinpfwrn  on  Shni  oholilora,  anci.  215.  317:  National  Bflnk  in  caae.  SOtb  T.  S  «32  ;  K*- 
viBMl  StfllutMr.  K.  5151, 

fintlf  ail  actual  aaliii  in  mode  of  KliarcH  of  fttook  In  a  National  Bank,  thniiricti  pai^,  certifi- 
cates clt]Lv4?Ted,  atid  tliti  vendor  inXp^wi^  thb  tmiinfi^r  binik,  In  lilatik,  to  enable  the  pixr- 
cbfu^r  or  hiH  lirokf^i'  t^  Illl  up  |ha  uami^  of  thti  piirch^aor,  it  inuJit  be  deenifi^l  to  Lm»  in 
Contf^ioTibitiun  of  tins  parties,  jinfl  an  pint  nf  thnlr  cfintmct,  tbntthe  bl&nk  in  the  trunsfer 
HbRll  be  prtminfly  flllod  iip  with  this  puroliap^i'r'i*  n^inip.  ao  as  to  subject  the  pnrchii^^&r 
and  not  Lla  vendor  to  tho  UabilUtva  of  ownership  nttneliing  to  ftljareholdera  under  4lt« 
NatJonnl  Bankiui;  Act  arietln^  aftor  sn<:b  salQ;  tbcriTiAirp,  It  U  Abtuach  of  the  r-ontTACt 
and  a  wron^  to  tbo  rcnrlor  for  the  purcha^if^  of  fltock  to  withhold  hi»  own  name  from  the 
tran&ftir  book  aud  It^avo  ttouk  ho  haa  purt':hjvHi^  ^tHl  iitamlin^  In  the  oatne  of  the  Te^idor, 
SB  na  to  fi^objc'ct  the  Yppdor  to  niieb  liabLUlit^F  accruin<i  aftor  the  re-ndfii-  bji-«  sold  al>d 
parted  \ritb  dt  conttrd  over  the  Atock^ 

Uenee.  It  after  iiauh  actui!  sale,  dHlrery  and  eigninfc  the  tranafor  book,  the  TmrcbDner  do«s 
not  tUL  up  hiii  nam  a  an  trausfaroo,  and  Ln  confleqnence  hiii  vendor  \s  made  Uable  for  tb« 
ppenalty  imposed  on  iiharehuldeni  fur  tho  di^biji  of  the  bank  accruing  after  tbo  i^le  tliv 
Tpndor  to  snch  ca*e  will  be  eniltlod  to  recover  Lhts  aumnut  of  ftot'b  H^bUiir  paid  by  him, 
from  the  piircimser.  Jtjbomiu  vs.  rmli^rhill,  5®  X.  Y.  SM  :  ^VnJker  tji.  BaTtI*?tt.  19  Kn^- 
liflh  Law  and  Equity,  p.  7th  r  Mt'PHop  P.  IV.  p.  5n. 

Kor  will  it  EDaki!  any  diffiMeoqc  ha  to  the  liability  of  the  pnrchJUler  to  his  x-endor,  that  about 
a  month  aflor  the?  porvhft^o.  durinj^  all  of  whirh  thne  he  bnR  Iftfl  tho  si<M-.k  Atandln^  in  the 
aame  of  hi  a  veiulor,  the  piirrbiiHor  {-InlniH  to  have  iiohl  to  another,  whoftc  name  aj(  owner 
1b  dIbo  withheld  from  tba  trrtanfei  book,  uor  because  thi^  party  to  whom  the  purcbaaer 
elaima  to  have  soM  the  ntock  nmken  a  fletitiniis  sale  of  the  stock  to  an  utterly  frreApon- 
aihle  pnrt^'.  wbo«if?  iij^nie  ie  then  placed  in  the  tran«fer  book  ls<y  filling  up  hiit  ha  me  an  the 
transferrer  in  thf^  blank  transfer,  the  dctLtioui*  tiale  being  made  on  the  eve  of  and  when 
tho  hank>  failnre  ftaanQtortoiitt,  thnw  mukui;;  it  appear  that  the  vendor  ia  the?  attunl  maU 
had  madi  tta  Jfctitiout  mU^  for  ui'lth^r  nurtigi-tt-c^red  nor  ^utitioas  Hdlon  ^r^  noth-e^l  undor 
the  hankinj^  aet,  nuder  which  the  IhiblUty  of  the  vendor  In  the  actual  tbou^^h  uuro j^i^- 
tered  fiale  ia  enforced]  bnt  that  llahiUty  Iwlool^E'd  to  the  purehaacr  iin[lE:rbi<»  contract 
with  the  veudurs,  otid  the  purchani^r  rtinuot  btf  permitted  by  withboldiDi;  his  is^mc  trom 
the  tranfifer  book  to  tbtin  eafit  hU  liahlllty  on  the  vendor. 

J.  McConn^ll  for  Defendant  and  Appellant : 

1  -    Under  th^  provision b  of  the  National  Banking;  law,  scetions  -t^S,  HSTT  and  ^S^,  after  a 

banking  Lnititatlo]!  ii  dnly  protested  ''  for  falUiro  to  pay  it^  circnlatinp^  tiotAs/'  it  oantial 

thrresfter  "  proaecuto  the  business  of  hanking.'" 
S*    The  protest  thaFi  made  tjonstitates  the  legal  evidence  rennired  by  lh»law,  of  the  faHurt 

of  the  institntionT  pri^r  to  which  daf^  tlm  orrHnary  bnsiiii^ss  traoeHotionB  of  the  bank,  ntcM 

Of  the  tranif/er  trt/t^ck  if  mode  bima^de,  will  be  h^gittmatidy  donc 

3*  Where  ntock  was  ttTansferred.  bonn^fidc.  on  the  boDks  of  the  bank,  on  tbo  15th  of  MAtvh^ 
lt73.  aud  the  InBtitnlion  eonlinned  its  ordltt/^r^^  bnnineHs  and  was  not  protested  nntil  the 
ITih  Lnst.H  or  two  daye  subsequently,  ''for  failure  to  |my  its  elrcnLatin^  Dot*:>s,*'  and  the 
ovldunoe  shows  ibut  euile  aud  trariHfer  of  the  dtock  was  ii  rcsal  and  bona  /d^e  ti'ansactioiD. 
the  trauHfer  will  be  valid  i  the  trannfereo  of  the  stock  will  he  burdeneil  with  all  the  lia- 
bHltloJi  of  owoernhip,  and  tha  iranj{f(^Tfer  u?iU.  bf  freed  frotft  tUibiliiy  iu  rejpusci  Utiu^h  thar^t* 

4»  in  a  eaae  of  buna  Jide  tran^f^r  of  stock  on  the  books  ttf  a  banklni;  institution,  pdor  tn  the 
protest  for  ''failurv  to  pay  ita  circulating  uotes  "  and  made  in  good  faith,  vnch  tntnsfor 
cannot  ho  disregarded  or  Ignored  at  the  optioo  of  the  receiver,  who  nubMequeuiiy  cotnee 
into  poasoHslon  of  the  osBots  of  the  bauk-    To  aUow  Mm  Bnoh  option  wgnld  impair  the 
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Li^ia^ior  &  Binder  V8.  Kennedy. 

Irrrsf  ri^f  tlfmi^y  And  cxpre^K  given  by  the  provisions  of  the  National  Banking  law,  to 
ibe  boldBm  af  jifofik,  tn  mM  .iml  transfer  the  same.  Johnson,  Receiver,  va.  Laflin.  in 
Th«np!Krtifl  X*tjonftl  Bank  Cftpcs,  p.  331. 

Wbi^r^  A,  Nfiti<^nal  Bnirk  j;wi  Lnto  liquidation,  and  a  bill  in  equity  is  flle<l  in  the  Circuit 
Court  of  the  United  States,  in  which  all  the  stockholders  ai-e  sued  to  contribute  pro  rata 
at  sacht  and  after  two  years'  litigation  and  full  and  final  hearing,  the  defense  made  by 
a  stockholder  thus  sued  is  sustained,  and  the  bill  as  to  him  dismissed,  such  judgment  will 
be  riewed  as  at  least  prima  facie  evidence  that  such  stockholder  is  free  from  any  and  all 
liability  as  such. 

When  A  purchases  forty  shares  of  bank  stock  from  B,  a  broker,  and  pays  him  for  it,  not 
knowing  from  whom  B,  tho  broker.  purchsBed  it,  and  C,  the  seller,  is  paid  by  the  bro- 
ker's check,  and  C  does  not  know  nor  inquire  who  the  purchaser  is,  but  treats  with  B, 
the  broker,  as  such,  there  is  no  privity  of  eoniraet  in  such  sale  between  A  and  C. 

The  National  Banking  Inw  requires  actual  transfer  on  the  books  of  the  bank  from  tho 
ttansferrer  to  the  transferee,  before  the  former  in  freed  from  liability  as  a  stockholder. 
The  seller  of  stock,  wishing  to  avoid  liability,  can  at  any  time,  by  mandamus,  compel 
the  tnuiafer  on  the  books  of  the  bank,  and  thus  relieve  himself  from  any  contingent  lia- 
bility. When  a  broker  is  the  sellei'  and  is  shown  to  have  full  knowledge  of  the  precari- 
oos  condition  of  the  stock  sold,  it  is  at  least  contributory  negligence  in  him  not  to  see  that 
the  transfer  is  completed  at  once. 


The  Opinion  of  the  Court  was  delivered  by 

Manning,  J.     On  Feb.  24,  1873,  the  plaintiffs  sold  to  defendant  forty 

es  of  the  capital  stock  of  the  Crescent  City  National  Bank  for  fifty 

a  share,  and  delivery  was  made.     The  purchase  was  made 

gb  Feinour  a  broker.    The  plaintiffs  transferred  the  shares  by 

ding  the  transfer  on  the  proper  book  of  the  bank,  leaving  a  blank 

for  the  name  of  the  transferree. 

Eleven  days  before,  Feb.  13th,  the  London  correspondents  of  the 

Bank  bad  failed,  and  it  had  lost  nearly  the  whole  of  its  capital  there- 

^^by.    Tliis  disaster  had  affected  its  credit  instantlj-   and  seriously.    Its 

ck  fell,  and  on  March  14th  payment  of  checks  drawn  upon  it  by  its 

itors  was  suspended,  and  on  the  17th  of  the  same  month  its  circu- 

Dg  notes  went  to  protest. 

On  March  15th.  the  defendant  sold  these  forty  shares  of  stock  to 

F''^'>nias  A.  Adams  for  eleven  dollars  a  share,  and  at  his  request  trans- 
ed  them  on  tho  book  of  the  bank  to  the  porter  of  Adams,  a  negro 
employed  by  him  at  small  wages.    On  the  bank  transfer-book  there- 
UoT^f  the  only  transaction  appearing  complete  was  a  transfer  from  Le- 
.  i&&aier  Sc  Binder  to  Morris  Dyer,  the  name  of  Mr.  Kennedy  in  pencil 
□g  only  on  the  margin. 
The  Bank  passed  into  liquidation,  and  its  Receiver  disregarded  the 
[irf!iit  transfer  to  the  irresponsible  negro,  and  sued  Lesassier  & 
fler  for  seventy  per  centum  upon  these  shares  as  contribution,  and 
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recovered  $3,579.60  which  they  were  compelled  to  pay.    They  uaw  sup 
to  recover  that  sum  from 'the  defeudaiit. 

Besides  this  suit  at  law  of  the  Receiver  aj;^iiiiftt  Lesa&t^ier  &^  Bidder, 
there  was  a  bill  in  chancery  filed  by  him  a^^aiiist  Kennedy  to  (^nforr  < 
liability  against  him,  wherein  the  defence  now  set  up  was  also  pre- 
sented there  and  was  sustained,  and  the  bill  was  dismissed. 

The  gravamen  of  the  complaint  is  that  the  insertion  of  Dyer's  funne 
was  a  device  of  Kennedy  to  escape  the  liability  which  attached  to  him 
as  actual  owner  of  the  stock  ;  and  that  by  his  failure  to  insert  hk  ots:ij 
name  he  caused  the  Receiver  to  pursue  Lesassier  &  Binder.  Thisi  a.^ 
sumes  that  the  transfer  from  Kennedy  was  fictitious  and  colon rabk 
only,  and  that  his  intent  in  making  it  was  to  avoid  responsibility  tor 
contributions.  The  point  given  to  the  examination  of  the  defendaru 
as  a  witness  is  an  effort  to  extract  from  him  admissions  to  sustain  f;hi?« 
assumption. 

A  mere  transfer  would  not  have  released  him  from  responsibility.  If 
the  purpose  of  the  transfer  was  merely  to  avoid  liability  to  the  liAuk 
or  its  creditors,  it  would  be  deemed  fraudulent  in  law  and  would  bt 
void.  When  a  national  bank  is  in  a  failing  condition,  a  transfer  of  m 
shares,  even  though  real  and  *out  and  out,'  but  made  to  a  person  in- 
capable of  responding  to  liability  and  for  the  purpose  of  obtaiDiug 
personal  immunity,  is  void.  National  Bank  v.  Case,  9  Otto,  628.  Erea 
though  the  bank  be  not.  then  in  failing  condition,  but  the  stock}] nUl^^r 
knows  there  is  good  ground  to  apprehend  its  failure,  and  he  coUudi* 
with  an  irresponsible  person  for  the  purpose  of  substituting  the  latter 
in  his  stead,  and  thus  leaving  no  one  able  to  respond  to  the  liability 
imposed  by  the  statute,  such  substitution  will  be  void  as  to  the  bankt 
and  he  will  be  held  liable.     Bowden  v.  Johnson,  17  Otto,  251. 

The  object  of  the  statute  is  to  get  at  the  real  owner  of  the  sb-irr-, 
and  the  courts  in  construing  it  uncover  all  his  disguises,  so  that  if  M:^ 
name  has  never  been  on  the  transfer-book  and  his  stock  stands  m  tiie 
name  of  another  by  his  procurement,  he  will  yet  be  chargeable  as  ft 
stockholder  with  the  statutory  liabilities.  Davis  v.  Stevens^  17 
Blatchf.  259. 

Now  who  was  the  real  owner  of  these  shares  when  the  Receiver  took 
charge  of  the  insolvent  bank?  Certainly  it  was  not  the  defendant,  '  Us 
sale  to  Mr.  Adams  was  not  only  out  and  out,  but  was  not  made  xa  ui 
irresp  .nsible  person,  nor  for  the  p'irpose  of  escaping  liability.  He  \  ad 
bought  on  a  falling  market,  eleven  days  after  the  disaster  at  Lon^  >ii 
had  toppled  the  stock,  and  it  continued  to  go  down  until  he  was  g  id 
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to  get  rifl  of  it  at  >[r.  AdaiDs'  offer,  who  bought  becausts  ]u^  bad  con  ti- 
de oce  that  the  bank  would  ^el^npe^ute.  jVH  tbe  luBigniu  of  frjmdubant 
rrun^fer  are  wnutiDg.  Tbere  was  no  t'ollnsioiij  tbe  tran^fVT  was  for  an 
agreed  price  wbit^b  welh  paid,  and  tbe  ato<  k  was  not:  ahuitied  on  to  one 
lees  capable  of  answering  calk  on  ae count  of  it  thaii  bimself  What- 
CTer  may  liave  t>eejt  Mr,  Adams'  object  iu  itMj  nesting  tbe  transfer  to  be 
pnt  ii*  the  name  of  biH  }ioiter^  Mr*  Kennetly  bad  no  tljongbt  of  liability 
or  desi^rn  of  eseapiug  from  it.  Tbif?  transaction  wa^  bad  eleven  years 
ago.  Thi-^  waH  tbe  tirf^t  failure  of  a  National  Bnnk,  and  dealerir*  in 
stoiki*  uf  tbose  institutions  bave  since  learned  ujore  than  was  tben 
'cheamt  of  in  tbeir  philosopby.' 

Rut  this?  does  not  meet  tbe  isane  iu  its  entirety.     It  i;^  urged  ivitb 

great  force  and  plaamlitlity  tluit  it  was  a  wrongful  net  of  defendant  not 

to  have  tilled  tbe  blank  left  on  tlie  transfer- book  with  his  own  name, 

and  wrong  again  to  fill  it  witb  tlie  name  of  an  irres]>ousible  persson,  in 

consequence  of  whicb  tbe  plaintitlK  bare  beeu  condemned  to  pay  con- 

tribntioT).     In  a  sale   of  i^bnres  of  tbe   Oudson   Kiver  Slate  Company, 

wbere    the  New  York  statute  required   tliat  train  aft?  r  ft  of  stock  must 

be    entered    upon    tbe    proper    book,   tliat  court  aay  i — it    niiifit  be 

implied   in   sucb  contract  that  the  seller  would  execute  and  f^elivor 

a  tran&fer  to  tbe  buyer,  and  that  be  would  accept  and  i^gister  nueh 

transfer  with  the  further  undeilaking  that  be  should   indenmify  the 

seller  against  calls  wbicb  the  seller  might  he  called  on  to  pay  if,  and  so 

long  as  tbe  ti-ansfer  was  not  re^stered,    Johnson  v.  Underbill j  5;;;  N. 

Y.  2ori. 

Tliis  obligatiou  is  equally  bintlinij  upon  every  Kuceessi'Pe  buyer*     It 
IB  the  custom  to  leave  a  blank  for  t lie  name  of  tbe  transfenee,  and  it 
vas  because  of  this  custom  that  the  plaiutilTi^  b'ft  the  bbink  as  above 
mated.     This  can  only  have  been  in  contemplation  of  successive  trans^ 
fers  and  to  facilitate  them,  so  that  if  the  final  tninsferrce  is  a  responsi- 
ble person,  and  tbe  blank  is  filled  with  hift  nanie^  the  object  is  attained 
of  having  a  stockholder  answerable  for  calls-     Kennedy ■«  sale  was  to 
Aft  am  s    who  lulfilled  all  the  requisites,     Adams  chose  not  to  appear  as 
tninsferree,  but  this  did  not  relieve  him  ftoni  any  liability  wbicb  at- 
tached to  him  as  transferree,     Morris  Dyer  was  his  alter  ego.     It  was 
Cirougb  his  ins triimen tali ty  that  a   false  namp   was  inserted  iu   tbe 
lank,  and  upon  him  rested  the  final  undertaking  to  indemnify  any  one 
'fbo  might  be  railed  on  to  pay. 
The  proposition,  says  Dillon  sitting  as  judge,  may  be  considered  as 
tablisbed  that  a  shareowner  in  a  National  Bnnkj  while  it  is  a  going 
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concern,  haB  the  iibaolut-e  right  in  the  absence  of  fraud  Ui  mak€  a  h<»na 
fide  and  actnal  i*ale  aiid  transfeF  of  hifl  Rhar**^  at  any  timt  to  Jiuj  -p^r- 
SDn  capahk^  in  law  of  pnii?ljasing  and  bidding  tlie  same,  and  of  asstim- 
ItJg  the  tTQnfifeiToi'e  liabilities  in  le&pect  there  to*  *  *  *  The  aeller. 
for  hi  ft  own  protect  ion  against  creditors  of  the  bank  in  cas(^  of  inaol- 
Tcney,  niaj'  transfer  the  same  on  the  books  to  the  vendee^  and  maj-  file 
a  bill  fo  compel  the  vendee  to  reconl  the  tmnafer,  Thompson'^  Nar. 
Bank  Caeea,  34^-4.  llie  II,  S*  conrt  iu  tlu^  chancer^r  suit  pn)tect.ed 
Kennedy  beciause  he  had  ext'rcijsed  thie  right  of  making  a  Male,  wUicli 
the  court  foiiud  to  be  boiiaJiiU  and  without  taiut  of  fniud. 

But  the  plaiiitill's  inaii^t  tluit  the  defendant's  side  lacked  one  of  the 
elements  mentioned  iu  this  laijt  quot<ifl  authority,  for  tliat  he  sold  after 
the  Bank  had  failed,  f'ayiuent  of  eheeka  di-awn  upon  this  Bank  by  it^ 
depositors  was  refused  on  March  14th.  The  defendant  sold  on  March 
15th,  The  circulating  notes  of  the  Bank  went  to  protest  on  the  I7th. 
Under  the  provisions  of  the  National  Bonking  Aet,  a  Bajikis  not  legally 
disabled  from  prosecuting  the  baduesi*  of  banking  until  she  is  protested 
for  failure  to  redeem  her  eircuhitiug  notes*  The  date  of  the  Bauk^s 
failure  is  thus  fixed  as  March  17th.,  and  until  the3i  it  was  *a  going  cou- 
cern,^  and  the  sale  of  its  shares  was  made  by  the  defendant  prior 
thereto. 

It  is  the  misibrtnue  of  the  plaintilTs  that  they  have  been  condemned 
to  pay,  in  disregard  of  the  principle  that  under  t be  ruling  of  the  chancery 
court  protected  the  defendant,  but  we  should  only  rejjcat  the  wrong  they 
have  suffered  if  we  should  condemn  the  defendant  to  snOer  in  like  man- 
ner.    One  infliction  of  vicarious  ptmisihment  is  too  niacin 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  there  be  ni>w  judgment  in  favor 
of  the  defendant  rejecting  the  plaintiffs^  dentand  and  for  costs. 


Seeuudez,  C\  J^  When  the  plaintiffs  sold  their  atock,  it  paasedr 
through  tite  broker,  to  hi8  andiii^closed  principal,  then  in  esistence, 
who  from  that  moment  became  the  owner  thereof  and  as  such  entitled 
to  dispose  of  it. 

The  money  which  was  used  for  the  purehascj  was  refunded  bj  th^ 
principal,  to  the  broker,  witli  his  commission. 

The  idaintiffs  had  the  rtght  to  expect,  when  they  signed,  in  blank, 
the  bank  transfer- book^  that  the  name  of  tlie  real  purchaser  at  that 
date,  and  which  had  been  noted  on  the  margin,  would  be  written  in 
ink  in  the  body  of  the  act. 
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Lt^juift^icr  &  Binder  vs.  Xcnnody. 

The  failure  of  plaintiflfs  to  require  siicli  insertion,  before  or  at  the 
tbiie  of  signature,  did  not  relieve  the  real  purchaser  from  the  obliga- 
tion of  inserting  his  name  or  that  of  another  purchaser  of  equal  solid- 
ity, and  did  not  authorize  him,  after  disposing  of  the  stock,  to  substitute 
to  his  own  name  and  to  that  of  his  vendee,  under  a  false  date,  the 
Dame  of  an  individual  who  was  a  fiction  and  who  did  not  even  know 
tliat  his  name  had  thus  been  used.  The  fact  that  this  was  done  by  the 
firBt  purchaser,  at  the  instance  of  the  second,  Adams,  who  was  that  in- 
dividual's agent,  for  the  general  purpose  of  dealing  in  stock,  is  not 
eqaivalent  to  actual  knowledge  in  tlie  constituent  and  does  not  slileld 
the  first  purchaser  from  responsibility-. 

Had  the  defendant  done  that  which  lie  was  bound  to  do,  and  should 
have  done,  that  is,  incorporated  his  name  or  at  least  that  of  his  solvent 
vendee,  the  plaintiffs  would  not  have  been  condemned  by  the  Federal 
Court,  as  they  have  been.  It  is  only  because  the  defendant  has  |)nr- 
posely  kept  himself  and  his  transferree  from  the  roll  of  stockholders 
and,  therefore,  out  of  the  reach  of  tlie  incoming  receivers,  by  putting 
ID,  without  plaintiffs'  knowledge,  the  name  of  an  irresponsible  party, 
at  an  improper  date,  that  the  plaintiffs  had  to  pay  and  sustained  con- 
'  NH]:uent  injury. 

ILelieving  the  defendant  from  all  imputation  of  fi^aud,  it  cannot  be 
well  denied,  that  he  is  unquestionably  liable  for  the  consequences  of  the 
t'olnntary  commission  of  an  unauthorized  and  illegal  acty  which  he 
fthould  not  have  done  and  which,  by  his  fault  and  his  agency,  has  en- 
tailed on  plaintiffs  a  disbursement  of  mf  ney  which  they  would  otherwise 
Qot  have  had  to  make. 
The  judgment  should  be  afQrmed. 

Dissenting  Opinion. 

JPoch£,  J.  I  cannot  concur  with  the  opinion  an  d  decree  of  the  majority 
in  this  case. 

It  is  conceded  that  Morris  Dyer  was  an  absolutely  irresponsible  per- 
son, and  that  the  inscription  of  his  name  on  the  transfer-book  of  the 
bonk,  did  not  and  could  not  have  the  legal  effect  of  releasing  Ids  im- 
nij^diate  transferer,  as  shown  on  the  registry  of  the  bank. 

Het ice  it  is  that  the  receiver  of  the  banK  legally  exercised  his  re- 

£u  rBc  against  the  plaintiffs,  Lesassier  &  Binder,  whose  names  .appeared 
the  transfer-book  of  the  bank,  as  the  transferrers  of  the  iiresponsi- 
OT  fictitious  transferree,  Morris  Dyer,  and  tliat  his  courae  in  the 
TDises  was  judicially  sanctioned  and  approved. 

For  the  same  reason,  and  as  a  corollary  of  that  proposition,  flowed 
lite  concloBion  that  the  receiver  was  not  allowed  to  hold  the  defendant, 
as 
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Kennedy,  as  a  shareholder;  the  transfer-book  did  not  ahow  that  he  ba^  «1 
ever  owned  the  shares  of  the  defunct  bank  stock,  for  wTiich  the  re- 
ceiver was  seeking  to  levy  and  enforce  contributiourt  from  any  ri?piit*?^3 
or  apparent  holder  of  the  same^  other  than  Morris  Dyer,  the  fictitious 
transferee,  known  to  him  as  a  negro  porter  at  snmU  wages. 

The  record  shows  the  following  as  the  real  trun^otioiiu  atfecting  tiie 
forty  shares  of  bank  stock  which  have  given  rise  to  this  litigation. 

They  w^ere  sold  by  plaintiffs,  through  the  broker,  E,  C.  Feinour,  to 
the  defendant,  Kennedy,  and  by  him  to  Thorn n 8  A.  Adain^.  Both  of 
the  latter  are  shown  to  fill  all  the  requirements  of  re^iponsible  Hhflj^e* 
holders  of  such  stock,  under  the  National  Bank  Law, 

To  comply  with  the  true  state  of  things  the  transfer- book,  at  the 
date  of  the  failure  of  the  bank,  should  have  shown  the  name  of  Adanif^ 
as  owner  of  the  stock  and  as  the  proper  party  liable  for  contribution 
under  the  National  Bank  Law,  and  the  book  nljould  ako  have  shown 
the  name  of  Kennedy  as  the  transferee  of  plaintiffs  and  as  the  trans- 
ferrer of  Adams. 

Under  such  a  showing  no  call  could  have  been  made  on  E^fiafiftif^r 
&  Binder,  and  to  such  a  showing  they  were  legally  entitled. 

In  default  of  such  a  showing  they  were  legjilly  and  properly  held 
liable  for  contributions  which  they  paid  under  the  judgment  of  a  com- 
petent court. 

The  question  in  the  case  is,  therefore,  to  ascertain  through  whose 
act  has  the  result,  visited  on  the  plaintiffs,  been  operated  or  brought 
about. 

The  record  shows  that  Feinour,  the  broker  ^  was  inatructed  by  hift 
principal,  Kennedy,  not  to  enter  the  latter's  nanie  a«  trmiefer^e  under 
the  purchase  from  plaintiffs,  for  four  or  five  days,  and  that  at  the  end 
of  that  time  he  was  instructed  to  inscribe  his  principarf^  minie  lu  pen- 
cil in  the  margin  of  the  transfer-book.  And  the  evidence  thus  shown 
that,  after  his  sale  of  the  stock  to  Adams,  in  furtherance  of  the  latter'n 
request,  Kennedy  filled  the  blank  in  the  transfer  signed  by  plaintiffs 
on  the  24ih  of  February,  by  inserting,  in  ink,  in  his  own  writings  the 
name  of  Dyer. 

Through  and  in  consequence  of  the  acts  of  Kennedy  tlie  plain tifffe 
have  suffered  a  loss  which  they  would  not  otherwise  have  incuiTcd- 

Hence  the  conclusion  that  the  party  whose  acts  have  caused  the 
damage  should  be  held  respojisible  therefor,  is  ineeistible, 

The  judgment  appealed  from  should,  therefore,  have  been  affirmed, 

Rehearing  refused. 
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No.  9187.    • 
C.  J.  Fayssoux  vs.  Succession  of  Baroness  De  Chaurand. 

b  tlw  absence  of  a  pnbUshed  petition  on  the  part  of  abutting  proprietors,  or  of  a  similar 
notice  of  Intention  on  the  part  of  the  city,  based  on  a  resolution  duly  adopted,  for  the 
psving  of  a  street,  recovery  cannot  be  had  from  the  front  owners  for  the  cost  of  such  im- 
provement. 

59cUon  1  of  Act  73  of  1876,  applies  t«  ordinary  streets:  section  2  refers  to  streets,  or  road- 
ways, in  the  centre  of  which. runs  a  middle,  or  neutral  strip  (not  private  property).  It 
U  in  the  last  case  only  that  the  city  can,  by  ordinance  and  of  its  own  motion,  order  a 
paringl  but  this  can  be  done  solely  aft^  a  proper  vote  of  the  Council,  and  publication 
of  a  notice  of  municipal  intention,  subject  to  the  right  of  front  proprietors  of  objecting, 
on  valid  grounds. 

Section  3  of  that  act,  which  declares  that  the  notarial  contract  for  the  work,  executed  by  the 
Mayor,  shall  be  prima  facte  proof  of  compliance  with  antecedent  legal  requirements,  is 
not  ^mdurive  on  that  subject.  It  shifts  the  burden  on  the  property  owner,  who  must  be 
permitted,  en  plea^and  proof,  to  rebut  it. 

The  authority  to  make  local  assessments  does  not  exist  unless  unequivocally  conferred.  It 
can  be  exercised  no  further  than  clearly  delegated.  Where  the  mode  in  which  it  can  be 
done  it  prescribed,  it  constitutes  the  measure  of  the  power  and  must  be  followed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
iissot,  J. 


36  547 

51  808 

r^  5471 

104  493' 


James  D.  Coleman  and  Braughn,  Buck  d;  DmkelspHBl  for  Plaintiff  and  . 

Appellant.  1 

P.  E,  Thiard  cfe  8ons  for  tlie  residuary  legatees,  Appellees. 

Alfred  Orima  for  particular  legatee.  | 

A  Pitoty  Jr.f  for  testamentary  executor. 


The  opinion  of  the  Court  was  delivered  by 

BEtoTL'DEZ,  C.  J.  This  is  an  action  for  the  recovery  of  the  cost  of 
ptriug  a  street  in  front  of  property  belonging  to  the  succession  of  the 

Tbe  suit  is  brought  against  the  executor  as  the  usufructuaiy,  who 
w3h  in  warranty  the  residuary  legatees. 

The  plaintiff  claims  as  contractor,  under  a  contract  with  the  city, 
tntered  into  for  the  paving  in  question,  ordered  in  furtherance,  it  is 
lumed^  of  authority  derived  under  the  provisions  of  Act  73  of  1876, 
1.116.  •  - 

The  defense  is,  that  the  work  was  ordered  in  the  absence  of  either 
ny  petition  on  the  part  of  fronting  proprietors,  or  of  any  published 
itention  on  the  part  of  the  city  council,  either  of  which  was  indispens- 
Uj  recessary  to  justify  the  ordering  of  the  work,  so  as  to  authorize 
iT7  a  111  collection  of  the  cost  thereof  from  the  front  proprietors. 

I 
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Fays8onx  va.  ^accession  of  Chaarani]. 

The  recora  fails  to  show  either  such  petition  or  finch  published  inten- 
tion. 

Section  3  of  the  act  declares  that,  the  contract  between  the  mayor 
and  the  contractor,  executed  before  a  notary,  sliall  constitute  prtm^ 
facie  proof  of  due  observance  of  all  the  antecedeuf  fonna  and  require- 
ments of  law.  It  does  not,  nor  could  it,  make  a  conchtsirc  prooC.  The 
effect  of  the  existence  of  such  contract  is  to  shift  the  burden  of  non- 
observance  on  the  defendant,  who,  on  special  averment  to  that  eiid^ 
mnst  be  permitted  to  rebut. 

Such  defense  was  set  up  and  the  non-observance  waa  allowed  to  l>e 
shown,  and  was  established  by  proof  and  even  by  ailiuifision  in  o|>en 
court. 

The  bill  of  exception  to  the  rulings  permitting  the  inti-oduetion  of 
the  evidence  is,  therefore,  w  ithout  merit. 

The  plaintiff  claims  that  the  contract  was  validly  entered  intOj  either 
under  sec.  first,  or  sec.  second,  of  the  act. 

Under  the  first  section  of  the  law  which  relates  to  ordinary  atreetHj 
bordered  by  improved  or  unimproved  lots,  a  petition  aud  publication 
thereof  is  indispensably  necessary.  It  is  only  where  such  baa  bedi 
presented,  and  where  no  opposition  has  been  nindc^  tbnt  the  city  au- 
thorities are  empowered  to  order  the  work,  whatevi^r  it  be,  to  be  exe- 
cuted ;  for,  in  such  case,  the  whole  cost  is  borne  exclusively  by  the  front 
proprietors  equally,  without  any  contribution  by  the  city. 

Under  the  secand  section,  which  refers  to  streets  haviug  a  atrip  of 
land,  or  neutral  ground,  i-unning  through  the  middle,  uot  pi-irate  prop- 
erty, with  a  road  upon  both  sides,  the  work  can  be  cither  petitioned  for 
by  the  front  proprietors,  or  ordered  by  the  city  council,  proprio  motu. 

In  the  former  case,  the  petition  must  be  publi&hedj  as  ia  required  by 
section  first;  and  in  the  latter,  in  the  absence  of  such  petitiou,  the  city- 
being  regarded  as  a  front  proprietor,  notice  of  the  intention  ifi  requited 
to  be  published  in  the  official  journal  of  the  city,  once  a  week  daring 
four  weeks.  The  council  is  not  allowed  to  order  auch  work^  unleaa 
they  shall  deem  it  proper  for  the  public  interest,  aud  so  decide  by  a 
two-thirds  vote  of  its  members.  In  both  cases,  ft'ontiug  pi-op ne tors 
are  reserved  the  right  of  objection,  and  in  case  tlio  w-ork  is  ordered,  are 
subjected  to  payment  of  two-thirds  of  the  cost,  the  remain  lug  third  to 
be  borne  by  tlie  city,  who  is  considered  as  owning  the  atiip^  or  neutral 
ground,  running  through  the  middle  of  the  roadway. 

Bienville  street,  which  is  that  on  which  the  paving  was  done,  ia  not 
a  roadway  through  the  middle  of  which  exists  a  strip,  or  neutral  ^oxjund. 
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It  is  110  orclitiary  f^tt^et^  ext^ndlDg  froia  sidewalk  to  sidewalk,  and  does 
not  therefore  come  within  the  purview  of  section  2  of  the  act  relied  on. 

As  there  was  no  published  petition  on  the  part  of  the  front  proprie- 
tors, or  no  published  notice  of  intention  on  the  part  of  the  city,  it  is 
dear  the  city  authorities  had  no  warrant,  under  any  circumstances,  to 
order  the  work  and  enter  into  the  contract  with  the  plaintifiP,  who,  hav- 
ing acquired  no  right,  can  recover  nothing  from  the  defendant. 

The  authority*  to  make  local  assessments  does  not  exist,  unless  une- 
quivocally conferred.  It  can  be  exercised  no  further  than  it  is  clearly 
delegated.  Where  the  mode  in  which  the  authority  shall  be  exercised 
is  prescribed,  it  constitutes  the  measure  of  the  power  and  must  be  fol- 
bwed.  Abbott  on  Corp.  p.  487j  Dillon  on  Mun.  Corp.  Vol.  I,  p.  362, 
sec.  2465  Cooley  on  Tax,  418;  Burroughs  on  Tax.,  sec.  128,  p.  372, 
ch.  XIK. 

Judgment  affirmed. 

Rehearing  refused. 


No.  8947. 

Julia  S.  Armstrong,  wife  op  G.  H.  Wright,  vs.  H.  A.  Armstrong.  36~549 

50    215 
Pmd  eTidepce  i%  adxoiMible  bet-vreen  the  pftrties  to  show  error  in  an  act  of  mortcase.       , 

Heaee,  it  will  be  eonipetent  for  a  mortgagee  to  prove  by  parol  evidence  that  there  is  an  jQg   ^ 

OTor  in  the  act  which  restricts  his  mortgage  to  one-half  of  a  piece  of  property,  and  that  I  36    549, 

the  real  contract  wa«  that  his  mortgage  ehonld  affect  or  cover  the  whole  of  the  property.  1 11^  955| 

APPEAL  from  tlie  Twenty-fourth  District  Court,  Parish  of  St.  Ber- 
nard.   Livaudais,  J. 


€.  JlcBae  Selph  for  Plaintiff  and  Appellee, 
John  S,  Tully  for  Defendant  and  Appeljiant. 

I   The  opinion  of  the  Court  was  delivered  by 

Fo'.  ii^,  J.  The  object  of  plaintiff  in  this  litigation  is  to  obtain  judi- 
,fia)  correction  of  an  alleged  error  in  an  act  of  sale  and  mortgage. 
She  states  that  she  was  the  holder  and  owner  of  a  promissory  note  of 
!tS500,  secured  by  mortgage  on  a  piece  of  property  owned  in  indivision 
[and  in  equal  shares  by  her  brothers,  Christian  D.  and  Henry  A.  Arm- 
mong^  when  the  former  concluded  to  sell  his  share  of  the  property  to 
hii  brother. 

That  at  the  instance  of  the  purchaser  she  agreed  to  return  and  cancel 
Iter  original  note,  and  to  accept  in  lieu  thereof  his  individual  note  to  be 
iKured^  as  before,  on  the  whole  of  the  property  originally  mortgaged 
^  hecr  l!ayor. 
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She  then  charges  that  through  the  error  of  her  attorney^  who  wrote 
the  original  draught  of  the  act  of  sale  from  Christian  Ann  strong  to  his 
brother,  her  note  was  secured  by  mortcrage  on  the  property  &old,  to-^rit : 
one-half  only,  and  not  on  the  whole  of  the  i  mm  ova  hie  as  agref^U  upon^ 
and  as  lier  claim  was  originally  secured.     Alleging  that  although  the 
defendant  had  frequently  acknowledged  tliat  terror  and  proraified    to 
rectify  it,  he  has  finally  refused  to  execute  the  necessary  act,  she  pray  a 
for  judgment  compelling  him  to  execute*  tlie  fwlditioiial  moit.prage  so  oj* 
to  secure  her  note  on  the  entire  property,  and  she  joined  to  her  motion 
a  prayer  for  an  injunction  so  as  to  guard  against  any  alienation  or  en  - 
cumbrance  of  the  property  to  the  prejudice  of  her  mortgage  rijirhts. 

The  defense  was  a  general  denial  and  tho  judgment  below  is  in  favor 
of  plaintiff  allowing  her  all  the  relief  which  she  prayed  for. 

Defendant's  contention  is  that  parol  testimony  is  inadmiflsihle  to 
support  plaintiff's  allegations,  on  the  grtuind  that  wnrh  evidence  is 
calculated  and  was  intended  to  have  efferf  n^rainst  or  beyond  w!  at  is 
contained  in  the  act  of  sale  and  mortgage,  and  t^  prove  a  verbal  mort- 
gage, in  direct  contravention  of  prohibitory  laws.    C.  C.  Art«.  2276,3305, 

Hence,  he  objected  to  the  introduction  of  all  parol  eviden<*e  in  tlie 
premises  and  he  has  reserved  his  bill  c^f  exceptions  to  the  judge'^a 
adverse  ruling. 

His  counsel  has  industriously  collected  an  immense  array  of  authori- 
ties, principally  decisions  of  this  Court,  and  lia**  submitted  them  to  oar 
consideration,  in  support  of  his  proposition  to  the  effect  that  parol 
evidence  cannot  be  admitted  against  or  beyond  what  is  contained  in 
the  acts,  and  that  no  proof  can  be  admitted  of  ti  verbal  mortgage. 

The  proposition  is  undeniable  and  is  sujiported  both  by  the  textual 
provisions  of  the  Code  and  by  uniform  riilingB  in  numei-ous  jadicial 
adjudications.    But  this  is  not  the  issue  of  the  case^ 

The  purpose  of  the  proffered  testimony  was  simply  to  show  error, 
and  it  was  clearly  admissible  for  that  object. 

It  is  a  rule  of  universal  jurisprudence  that  parol  evidence  will  be 
heard  to  show  error  in  a  contract  5  it  is  susceptible  of  such  proof  only, 
and  under  proper  allegations,  parties  will  he  heai^  u\  show  that  a 
valid  existing  instrument,  from  accident  01  error  doe  13  not  contain  the 
real  intention  and  meaning  of  the  parties. 

The  rule  has  been  frequently  considered  by  this  Court,  and  ha« 
been  invariably  applied  in  that  sense. 

Hence,  it  has  been  held  that  parol  evidence  was  aiimissible  to  ahow 
that  a  mortgageor  was  to  receive  services  besides  in  teres  tia  on  his  invest- 
ment ;   to  show  error  in  the  description  of  lands  and  boundaries  of  the 
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j^ame  id  an  act  of  sakj  to  ahow  error  in  the  name  of  the  purchaser  in  a  sale 
gf  imiDovjibte  property }  to  show  error  in  the  date  of  a  receipt  and  even 
of  a  judgment  Haing  ve*  Keaip^  4  La.  319^  Palanque  vs.  Guesuon,  15 
U  :jlh  Bclot  vs.  DoDovan,  1  Rob.  257;  Blanchard  vs.  Gloyd,  7  K, 
547;  Hiestand  vs.  Forsyth,  12  R.  371;  Robert  vs.  Boulat,  9  A.  29 ; 
Fleming  &,  Baldwin  vs.  Scott  et  al.  26  A.  545. 

The  same  principle  was  considered  by  the  present  Court,  and  we  toot 
occasion  to  make  a  thorough  review  of  our  whole  jurisprudence  on  the 
sabject,  which  resulted  in  an  unreserved  re-afflrmance  of  the  doctrine* 
Levy  vs.  Ward,  33  A.  1033 ;   See  also  Vignie  vs.  Brady  et  al.  35  A.  560. 

Parol  evidence  was,  therefore,  properly  admitted  in  this  case  for  the 
purpose  of  showing  error  in  the  act  of  mortgage.  An  examination  of 
that  evidence  has  satisfied  us  that  it  conclusively  proves  all  of  plain- 
tiff's allegations  on  the  subject  of  the  alleged  error,  and  hence  we 
conclude  that  the  judgment  apx>ea]ed  from  has  done  justice  between 
the  parties. 

Judgment  afSrmed. 


No.  8928. 
Hamlet,  Bliss  &  Elliott  vs.  Fletcher,  Wesbnrbrg  &  Co. 

Ib  an  aakUm  for  dAmages  where  the  oaasee  of  damage  are  set  forth  in  such  a  manner  b»  to 
enable  the  defendant  to  ascertain  with  reasonable  certainty  the  grievances  complaiDod 
of  and  their  nature,  the  suit  should  not  be  dismissed  on  an  exception  of  vagnenesa  Id 
Iheallegatiofns. 

▼here  a  party  proce<»d8  by  attachment  against  another,  when  at  the  time  he  is  indebted  to 
the  one  proceeded  against  for  a  larger  amount  than  he  claims,  and  on  trial  a  fadgfatent  la 
rendered  against  him  for  this  balance  and  all  costs,  it  cannot  be  held  in  a  subsequen  t 
salt  between  tiie  parties,  that  the  attachment  had  been  maintained. 

A   PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
1\.    Monroe,  J. 


B.  B.  Forman  for  Plaintiffs  and  Appellants. 

T,eovy  dt  KruU&chniU  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  are  appellants  from  a  judgment  sustaining 
Certain  exceptions  to  their  suit  and  dismissing  the  same. 

1  L  B  exceptions  were,  first  to  the  vagueness  of  the  petition  or  its  alle- 
£3.Ui  18,  and  second,  of  res  adjndicata  as  to  part  of  the  demand. 
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Hamlet,  Bligs  &  Elliott  va.  Fletcher,  Weni  rilierii  i  C**. 

The  suit  was  for  (Liniage?^  for  an  alleged  violation  of  a  contract  and 
for  losses  caused  by  the  illegal  suiug  out  of  an  attiichrnent. 

The  exception  of  vagueness  relates  to  the  firat  causc^  and  that  of  re» 
judicata  to  the  last. 

1.  The  petition  charges  substantially: 

That  the  plaintiffs  were  engaged  in  conducting  a  saw  millj  and  irere 
dealers  in  lumber  and  general  merchandise  at  MoCulla.  m  the  Stat**  af 
Alabama,  with  a  moderate  capital  and  good  credit.  That  indnrcd  by 
the  solicitations  of  the  defendants,  they  left  thi'ir  homes  and  ba&incaj* 
at  that  place  and  removed  to  the  pansh  of  St.  Taiiimany,  in  ihis  Btate^ 
and  brought  with  them  tools,  and  wagons,  and  hands  at  gi-cat  cxp*^nsej 
to  construct  a  saw  mill  for  the  defendants  on  their  lauds  in  said  paiisli^ 
and  to  run  the  same.  That  the  defendants  obligated  theni selves  to 
furnish  materials,  machineiy,  supplies  and  money  for  the  construi.'tion 
and  running  of  said  mill  and  to  sell  to  plaintiffa^  five  acres  of  laud  ad- 
joining the  mill,  at  the  net  cost  thereof,  and  grant  them  the  oxeluaive 
privilege  to  cut  timber  from  all  their  lands  at  one  dollar  per  thonsutid 
feet. 

That  the  defendants  were  the  contractors  for  building  a  bridge  a*.TOss 
Lake  Pontchar train,  for  two  millions  of  dollars^  for  the  N.  E.  Hailroad 
Company,  and  they  bound  themselves  to  take  and  ]>ay  far  all  the  lum- 
ber plaintiffs  could  saw,  while  defendants  were  at  work  for  said  com- 
pany, at  a  stipulated  price. 

That  they,  plaintiffs,  had  faithfully  performed  their  part  of  the  con- 
tract, built  the  mill,  sawed  and  delivered  luml>er  for  defendants,  ex- 
ceeding S1758  85  and  had  ready  for  delivery  07,772  feet  more  and  had 
done»other  work  of  value  for  them.  That  defendants  violated  theii- 
agreement  by  failing  to  furnish  a  boiler  for  the  mill  of  sufficient  power 
and  to  make  the  advances  promised  for  the  running  expensea  of  the 
mill. 

That,  after  plaintiffs  had  more  than  paid  them  for  all  their  advances  in 
lumber  delivered,  defendants  with  a  view  to  break  np  tlieir  busi- 
ness and  injure  and  harass  them,  maliciously  sued  out  a  writ  of  attach- 
ment against  them  for  $100(5  J53,  and  caused  to  bo  aei^ed  thereunder 
97,072  feet  of  lumber,  200  saw-logs,  nine  yoke  of  oxen,  wagons,  tools, 
implements,  etc.,  ^tc. 

That  they  were  unable  to  bond  the  property  seized,  and  it  remained 
under  seizure  until  the  final  trial  of  the  cause ^  when  a  judgment  was 
rendered  in  their  (plaintiffs)  favor,  by  the  effect  of  which  the  attach- 
ment was  dissolved  and  the  property  released.  * 
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That  tlie  attnclmient.  subjected  them  to  heavy  expenses  in  the  cost  of 
litigation ,  in  the*  ruin  of  their  business,  in  the  destruction  of  their  credit 
bere  and  at  their  home  in  Alabama. 

They  estimate  their  damages  for  the  violation  of  the  contract  and  up 
to  tlie  issuing  of  the  attacliment  at  $100,000,  and  those  resulting  £i'om 
the  writ  at  $25,000. 

Wij  bavB  gone  tliiis  extersively  into  the  charges  or  allegations  of  the 
petition,  ^ith  a  view  to  .judge  of  their  character,  and  to  ascertain 
wb tether  they  were  aiifficieutly  definite  to  afford  the  defendants  an  idea 
of  the  complaints  niado  and  grievances  charged,  to  enable  them  to 
meet  and  answer  them, 

1.  We  cannot  dist^o^'cr  from  the  above  review  any  difficulty  on  this 
score-  The  charges  may,  in  the  estimation  of  defendants,  seem  ex- 
tnivagaiit  or  even  uu founded,  but  we  do  not  think  that  they  can  be  at 
any  loss  id  dUcovering  the  grounds  of  complaint  in  the  alleged  causes 
i>{  damage. 

The  law  does  not  require  that  a  distinct  and  separate  amount  or  esti- 
mate of  diininge  should  bo  ascribed  or  imputed  to  each  cause  alleged^ 
hut  all  tlie  charges  may  he  assigned  separately,  and  the  total  of  the 
resnltant  damages  huiiped  or  given  in  the  aggregate. 

We  do  not  J  thercfivre,  find  the  petition  obnoxious  to  the  charge  of 
vagueness  or  obscurity,  to  such  an  extent  at  least,-as  to  justify  the  ac- 
tion or  rnlitig  of  tlte  lower  court,  with  respect  to  it.  This  part  of  the 
except! oia  shonld  have  been  overruled. 

2,  The  exception  of  res  judicata  is  based  on  the  judgment  rendered 
in  the  attnchinent  Huit  referred  to. 

That  suit  was  first  instituted  in  the  District  Court  of  St.  Tammany 
and  wan  subsequently  removed  to  the  United  States  Circuit  Court,  and 
there  decided. 

As  stated  it  was  brought  by  the  defendants  in  the  instant  case  to  re- 
cover of  the  plain tifts  herein  $1006  33  for  advances  made  them  and 
also  for  85000  damages.  The  plaintiffs— defendants  in  that  suit-^ 
dalined  in  recouveutiou  the  price  or  value  of  lumber  delivered  and 
for  work  doue,  timOj  labor,  etc.,  $41G2  72,  together  with  $100,000  dam- 
age's for  tlie  same  causes^  substantially,  that  are  alleged  in  this  suit,  as 
resulting  from  the  Violation  of  the  contract  as  charged. 

Before  the  tiial  of  that  case,  on  motion  of  the  respective  parties, 
these  items  of  damages  were  withdrawn. 

No  damages  were  demanded  in  that  suit  as  caused  by  the  attach- 
ment^ nor  IB  it  »o  claimed  by  the  counsel  of  the  defendants  in  this 
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case,  but,  as  we  uuderstand  the  exception  and  tbeir  arjpimentf  itli 
contended  that  the  judgment  of  the  UuiUnl  States  Circuit  Court  did 
not  dissolve  the  attachment,  but  on  the  contrary,  the  verdict  of  the 
jury  and  the  judgment  rendered  thereon  in  that  case,  construed  Uh 
gether,  maintained  the  attachment. 

That,  therefore,  the  validity  of  the  attachment  was  a  thing  adjudged, 
and  plaiutiffs  herein  could  not  assert  otherwise,  or  claim  anything  on 
account  of  its  issuance  and  the  proceeding  under  it. 

As  stated  before,  the  trial  in  that  case  resulted  in  a  judgment  in 
favor  of  the  defendants  therein  and  plaintiffs  in  this  suit  for  $752  53, 
with  interest  and  costs,  as  will  be  seen  by  the  terms  of  the  final  judg- 
ment, which  is  here  reproduced  as  follows : 

"This  cause  came  on  to  be  heard  on  the  motion  herein  made  by  de- 
fendants and  intervenor  for  a  new  trial,  and  was  argued  by  counsel; 
on  consideration  whereof,  the  court  refuses  a  new  trial  to  the  inter- 
venor, and  as  to  the  defendants,  the  court  orders  that  the  judgment 
herein  rendered  on  3d  June,  1882,  be  so  modified  as  to  read  as  follows: 

"By  reason  of  the  findings  and  verdict  of  the  jury  herein  entered  on 
3d  June,  1882,  it  is  ordered,  adjudged  and  decreed  that  the  defendants, 
Hamlet,  Bliss  and  Elliott,  do  have  and  recover  of  and  from  the  plain- 
tiffs, Fletcher,  Wesenberg  &  Co.,  and  of  John  F.  Fletcher,  WiUiam 
Wesenberg  and  Thomas  O'Connor,  the  individual  members  of  said 
firm,  in  solido,  the  sum  of  seven  hundred  and  fifty-two  dollars  and 
fifty-three  cents,  with  five  per  cent  per  annum  interest  thereon  from 
28th  April,  1882,  till  paid,  and  costs  of  suit. 

"It  is  further  ordered,  adjudged  and  decreed  that,  on  the  interven- 
tion of  Newton  L.  Wilson,  there  be  judgment  in  favor  of  said  Fletcher, 
Wesenberg  &  Co.,  and  against  the  demand  of  the  said  intervener, 
Newton  L.  Wilson,  with  costs  of  intervention." 

It  is  difficult  to  understand  how  Fletcher,  Wesenberg  &  Co.,  at  a 
time  when  they  were  actually  in  debt  to  Hamlet,  Bliss  &  Elliott,  could 
legally  sue  out  an  attachment  against  their  projmrty  and  detain  it  un- 
der seizure  for  months.  Yet  they  did  it,  according  to  this  judgment 
which  they  invoke.  It  seems  that  common  sense  and  common  juMice 
would  alike  declare  that  the  writ  under  such  circumstances  was  illfpl 
and  unwarranted. 

The  judgment  itself  virtually  so  declares,  when  by  its  terms  it  on- 
demns  the  plaintiffs  therein  to  pay  the  costs  of  the  attachment—  hn 
is  all  costs — and  also  a  balance  found  owing  the  defendants. 
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Nor  is  the  force  of  these  facts  and  this  conclusion  aflPecfced  by  the 
purely  technical  objection,  that  the  verdict  of  the  jury  allowed,  first, 
the  claim  of  the  plaintiffs,  and  secondly,  the  claim  of  the  defendants 
set  up  in  their  answer  for  a  larger  amount,  and  the  first  allowed,  was 
followed  or  accompanied  by  the  words  **with  pnvilege  on  property  at- 
tached." This  finding  or  these  words  cannot  with  us  outweigh  the 
language  and  decretal  part  of  the  judgment,  and  its  final  and  conclus- 
ive determination  and  adjudication  of  the  rights  of  the  respective  par- 
ties at  the  commencement  and  end  of  that  litigation. 

As  we  construe  the  judgment,  the  attachment  of  Fletcher,  Wesen- 
berg  &  Co.,  against  Hamlet,  Bliss  &  Elliott,  plaintiffs  in  the  instant 
case,  was  not  maintained,  but  was  held  and  decided  to  have  improperly 
and  illegally  issued.  I 

The  plea  of  res  adjudicata  was,  therefore,  incorrectly  maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  i 

the  lower  court  be  annulled,  avoided  and  reversed,  and  it  is  now  or-  I 

dered,  adjudged  and  decreed  that  the  case  be  remanded  to  the  lower  •  I 

court  to  be  proceeded  with  according  to  law,  costs  of  appeal  to  be  paid  a 

by  the  appellees,  and  of  the  lower  court  to  await  the  final  determina- 
tion of  the  cause. 


m 

No.  8984.  « 

I 

C.  L.  Hardeman  vs.  Tabler,  Crudup  &  Co.  I 

Uwler  the  foots  disclosed  by  the  evidence  the  judgment  appealed  from  is,  in  all  respects 

eoreot. 
A  partnership  for  doing  work  of  constmotion  on  a  railroad  is  an  ordinary  partnership  and  | 

does  not  impose  solidary  liability  on  the  partners. 

A   PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
/  JL    Lazarus  J  J. 


B,  H.  Marr  for  Plaintiff  and  Appellant. 
ChoB.  8.  Bice  for  Defendants  and  Appellees. 


""he  opinion  of  the  Court  was  delivered  by 

1  INKER,  J.  The  defendants  had  contracted  with  the  New  Orleans 
aoi  North-Eastem  Railroad  Company  for  the  construction  of  its  road- 
be(  on  thirty  sections,  being  numbers  24  to  53  inclusive,  of  which  about 
«i   nd  one-half  sections  lay  on  Honey  Island,  being  numbers  34  to  40  in- 
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elusive.    For  the  embaukment  on  these  last  named  sections  they  wero  to 
receive  thirty-seven  cents  per  cubic  yard.     The  coiitru.pt  providtjd  t  li.afc 
the  work  was  to  be  completed  by  November  15,  1882,  nud  coutaiiieci  a 
stipulation  to  the  eflfect  that  if,  from  any  cause  wliatever  other  tlisxn 
acts  of  the  company,  the  contractors  should**  be  [ii-oTent^^d  from,  or 
delayed  in,  proceeding  with  or  completing  the  work  according  tti  tlila 
contract,  or  shall  not  commence  or  proceed  with  the  work  to  the  satias- 
faction  of  the  chief  engineer,  it  shall  be  lawful  for  the  railroad  compao.>^ 
to  give,  or  cause  to  be  given,  notice  in  wilting      »      *      »      requiiing^ 
them  to  enter  upon,  commence  and  regularly  proceed  with  tlic  work:  ; 
and  in  case  they  shall  for  seven  days  after  such  notice,  make  default 
in  commencing  or  regularly  proceeding  with  the  work^  it  sliuU  be  law* 
ful  for  the  said  company  to  employ  any  other  person  or  pei-^ns  by 
contract  to  proceed  with  said  worjc  and  complete  the  same  \   and,  on 
tlie  expiration  of  said  notice,  the  said  contract  shuU,  at  the  option  of 
said  company,  become  void  as  to  said  Tabler,  Crudup  &l  Co.'- 

The  obvious  and  admitted  object  of  this  provision  was  to  secure  the 
company  in  the  coijapletion  of  the  work,  by  enabling  it  to  require  ita 
continuous  prosecution  with  such  vigor  and  progress  as  to  satisfy  the 
engineer  that  it  would  be  duly  completed. 

On  the  5th  of  June,  1882,  the  defendants  entered  into  a  contract  witb 
the  plaintiff,  C.  L.  Hardeman,  by  which  they  sub-let  to  hitu  ^*  tlijit  part 
of  the  work  on  Honey  Island,  N.  0.  &  N.  E.  R.  R,  Co,,  known  as  sec- 
tions 36  and  37,  to  he  done  and  completed  in  the  time  and  munuer  as  re- 
quired by  engineer  in  charffe,^^  and  by  which  Hardenum  agreed  to  do  the 
embankment  work  at  the  price  of  twenty-six  cents  per  cubic  y;inl. 

Hardeman  entered  on  the  work  and  proceeded  satif^fiictorilj  with  the 
same  until  October  23,  1882,  on  which  date  he  abandoned  bis  contract 
with  defendants  and  entered  into  a  direct  contract  with  the  railroad 
company,  by  which  he  and  another  person,  McNamaia,  were  to  com]>letc 
the  work  at  the  price  of  thirty -five  cents  per  cubic  yard  for  einbaok- 
ment  work. 

Down  to  the  date  of  October  23d,  for  all  work  done  by  Hardeman, 
defendants  collected  from  the  company,  thirty-seven  cents  per  cubic 
yard,  and  were  required  to  pay  Hardeman  only  twenty-six  cents  per 
cubic  yard,  making  a  clean  and  legitimate  i>rofit  of  eleven  cents  per 
yard.  Such  would  have  continued  to  bC/the  case,  had  Hardeman  com- 
pleted the  entire  work  under,  and  according  to,  his  coutract. 

The  present  suit  is  brought  by  plaintiff  to  recover  a  balance  due  for 
work  done  by  him  prior  to  October  23,  1882.    Defendants  reconvene 
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claiming  damages  resulting  from  plaintiff's  acts  in  abandoning  lii« 
work  and  in  inducing  tlie  company  to  annul  tlie  contract  with  the  de- 
fendants and  to  give  plaintiff  and  McNamara  the  work  under  a  new 
and  direct  contract. 

There  was  judgment  below  in  favor  of  plaintiff  on  the  principal  rle- 
mand,  and  in  favor  of  defendants,  for  a  larger  amount,  on  their  recou- 
ventional  demand. 

The  only  serious  question  in  contestation  on  this  appeal  is  as  lo 
plaintiff's  liability  on  the  reconventional  demand. 

Plaintiff's  position  is,  substantially :  that  the  railroad  company  hail. 
or  had  not,  the  light  to  cancel  its  contract  with  defendants;  if  it  had 
not  the  right,  then  the  latter's  recourse  against  the  company  is  uot  im- 
paired; if  it  had  the  right  to  cancel  it,  then  the  company  had  the  ri^ht 
to  make  a  new  conti-act  with  anybody  and  plaintiff  did  no  wrong  in 
accepting  such  contract. 

The  argument  is  plausible  but  not  sound,  as  applied  to  the  facts  dis- 
closed by  the  evidence. 

We  are  quite  satisfied  that,  under  the  terms  of  the  contract  as  here- 
tofore quoted  and  under  the  notices  given  in  accordance  therewith,  tlie 
railroatl  company  had  acquired  the  option  to  avoid  the  contract  and 
"  to  employ  any  other  person  or  persons  to  proceed  with  the  work  mul 
to  complete  the  same."  But  we  are  equally  satisfied  that  the  company 
never  intended  or  desired  to  exercise  that  option  as  to  the  whole  con- 
tract, nor  as  to  any  part  of  the  work  upon  which  satisfactory  progit^sa 
was  made. 

All  the  work  on  Honey  Island,  with  the  exception  of  the  two  sectitmE* 
sob-let  to  Haideman,  was  being  done  by  Tabler,  Crudup  &  Co.  directly. 
The  company  exercised  its  option  only  so  far  as  to  take  from  them  t.lio 
work  on  section  38  and  to  re-let  that  section  to  one  Rembrandt  at  the 
price  of  thirty-five  cents  ^jcr  cubic  yard. 

No  complaint  whatever  was  made  as  to  the  work  on  Hardeman's  sec- 
tions and  not  the  slightest  disposition  existed  to  interfere  with  the 
contract  as  to  them. 

But,  when  Hardeman  heard  of  the  action  with  reference  to  section 
38  md  of  the  advantageous  contract  which  Rembrandt  had  secured,  he 
coi  ceived  the  idea  of  abandoning  his  contract  with  defendants  and  of 
ob  dning  a  like  advantage  by  direct  contract  with  the  company. 

'  he  company  was  exceedingly  solicitous  about  the  progress  of  the 
wc  \  on  Honey  Island.    It  was  liable  to  overflow  and  it  was  mattei*  of 
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great  importance  to  have  it  completed  before  the  coming  on  of  the 
winter  floods. 

Hardeman  initiated  hie  proceedings  by  a  telegram  to  the  chief  engi- 
neer inquiring  whether  he  could  not  be  guaranteed  tliirty-five  cent* 
per  cubic  yard  for  his  work.  He  was  referred  to  the  division  engineer. 
He  told  that  officer  that  he  could  not  and  would  not  continue  the  work 
under  his  contract  with  defendants,  that  he  abandoned  that  contract 
and  would  dot  proceed  under  it  j  but  proposed  in  behalf  of  himself 
and  McNaraara  to  complete  the  work  if  it  would  give  a  direct  contract 
at  thirty-five  cents  per  cubic  yard. 

The  company  was  thus  confronted  with  the  necessity  of  either  making 
this  direct  contract  or  of  seeing  the  work  abandoned  by  the  only  organ- 
ized force  at  hand  capable  of  doing  it. 

The  evidence  is  positive  that  the  only  reason  of  the  company's  action 
wa«  Hardeman's  positive  refusal  to  proceed  under  his  contract  with 
defendants  and  his  declaration  that  he  would  abandon  the  work  unless 
he  got  the  new  contract. 

Hardeman  justifies  his  course  by  the  fa<;t  that  the  higher  price  allowed 
Rembrandt  and  defendants  for  work  on  either  side  of  him,  enabled 
them  to  pay  better  wages  to  hands  than  he  could  do  and  would  thns 
rob  him  of  his  hands.  We  can  well  understand  that  this  might  have 
made  his  contract  a  losing  one,  but  it  did  not  affect  or  impair  his  obli- 
gation to  perform  it.  Neither  defendants  nor  the  company  had  assumed 
any  obligation  to  him  as  to  the  prices  which  they  should  pay  for  labor 
nor  as  to  the  price  at  which  they  should  let  or  sub-let  other  work  to 
other  persons.  Their  liberty  in  these  respect*  was  entirely  untram- 
melled, and  their  action  afforded  'him  no  lawfiil  release  from  the  obli- 
gations of  his  original  contract. 

Satisfied,  as  we  are,  that  Hardeman's  action  and  abandonment  of  hk 
own  contract  with  defendants  were  the  sole  causes  which  provoked  the 
rescission  of  the  company's  contract  with  the  latter  as  to  sections  3tj 
and  37,  we  cannot  suffer  Hardeman  to  profit  by  his  own  wrong,  but 
must  hold  him  liable  for  the  damages  occasioned  to  defendants  therebj* 
C.  C.  2769. 

These  damages  have  certainly  not  been  over-estimated  by  the  judp 
a  quo. 

Plaintiff  complains  of  the  judgment  on  the  principal  demand  in  not 
condemning  defendants  in  solido  as  commercial  partners. 

It  is  well  settled  that  a  partnership  for  constructing  a  railroad  is 
ordinary,  and  hence  does  not  impose  solidary  liability  on  the  partner. 
McGehee  vs.  McCord,  14  La.  362 ;   Moores  vs.  Bates,  13  A.  40. 

Judgment  affirmed. 
Rehearing  refused. 
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liuti4:e»ion  of  Vance. 
No.   9KKj, 

HrcCKJ3«iuK  or  Mhh.  Eliza  Vance,  I  m 

A  Autd  bequtmUied  U*  a  charitable  iiaslitutiuD  of  ^lw    Orleaa».  wJtkli  i«  undn'  thi^  admlnifl-         ' — 
tr»tion  of  the  City  Council,  caoDot  be  diverted  by  the  Cpiiiii:Jl  to  ituoih^r  io^titutfon  hd 
der  the  admiatration  of  a  State  Board. 

A  bequest  to  the  City  InBane  Asylnm.  wherein  the  insane  of  tbp  cMj  ftlono  are  oar^d  for 
cannot  be  expended  for  the  benefit  of  the  State  asylum,  ?'Lei<iin  tbu  Innnue  of  tlie  whoto 
State  are  cared  for.  even  though  the  city  insane  have  been  t em n veil  fu^tr  the  l^dtil  Of^j- 
Jam  \fi  that  of  the  SUte. 

Qnere;— whether  the  City  Council  may  nat  receive  and  admiuister  the  becineat  for  tb«  City 
insane  who  are  confined  in  the  State  Asylum. 

VPPEAL  from  the  Civil  District  Court  for  the  Pariiili  of  OrleiiTiK, 
Tissot,  J. 


i 


B.  B,  Forman  for  the  State  Insane  Asylum,  AppoHaut* 

Leovy  dt  Kruttscknitt  for  the  Executor,  Appellt^^.  ^ 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Eliza  Vance  made  her  will  in  June  137P  ^viiig  three 
hnodred  dollars  to  each  of  four  "  charitable  in  8t  it  iit  ion  a,  all  of  the  city 
of  New  Orleans,  viz  the  little  Sisters  of  the  inwr;  the  Hnine  of  the 
a^ed  and  Infirm;  the  Louisiana  Retreat;  the  Tiiaaiie  AsyliunT"  and 
directed  the  residue  of  her  estate  (after  numerotLiii  legat  iee)  to  be  e*inully 
divided  between  five  of  her  grandchildren  anc]  these  four  institutions. 
She  died  in  July  1882. 

When  her  will  was  made  and  at  the  time  of  her  death  there  was  an 
institation  at  New  Orleans,  called  the  Insane  Asylum,  but  in  Sei^tem- 
Wr  following  it  was  discontinued,  and  the  ]iiitieutR  under  treatment 
therein  were  removed  to  the  State  Insane  Asylum  at  Jackson.  That 
JOi^titotion  now  claims  the  benefit  of  the  testatrix'  bounty,  liecause  the 
indigent  insane  that  were  in  the  one  designati-d  by  the  testatrix  have 
been  transferred  to  it,  and  all  of  that  class  wlu>  shall  hereafter  iw  wimi- 
Lirly  a£fected  and  who  would  in  consequence  have  been  sent  to  the  eit^ 
i^ylnm  will  hereafter  be  sent  to  the  State  asylum. 

In  August  1883  the  City  Council  by  formal  ordinance  assigned  all  the 
right  and  interest  of  the  city  in  and  to  Mrs.  Vance's  legacy  and  resid- 
nar^'  bequest  to  the  Board  of  administrators  of  the  State  Insane  Asy  hini, 
and  the  President  of  that  Board  makes  the  jiret*<^nt  demand  for  the 
legacy  and  bequest,  which  is  in  the  form  of  an  opposition  to  t!ie  execu- 
for'ft  account,  he  having  ignored  the  City  asylnm  i)ecanse  it  no  Umger 
existed  and  refusing  to  consider  the  State  asylum  as  the  legal  trana- 
hm  ^  of  his  testatrix'  bounty. 


4 
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We  are  cited  the  text  of  the  Code  directing  that  douatiout  for  tlie 
benefit  of  a  hospital  or  of  tlie  poor  of  a  cominiiivity  ehidl  bo  ueceptetl 
by  the  administrators  thereof,  Rev.  Civ.  Codi\  art*  I54y — eoinmnnitj' 
here  meaning  municipal  corporation,  i>ide  Fi'eucli  text-^aud  the  legal 
conclusion  is  said  to  result  that  the  administi  attirs  of  the  Stat<^  asyl  iim 
have  the  right  to  receive  and  administer  this  legacy.  Bat  that  is  a 
non'Sequitur,  That  article  gives  the  City  Council  the  n'gliT  to  accept 
this  donation  as  administrator  of  the  community  \\"Ijosc  poor  were  to 
be  benefitted  by  it,  but  the  question  here  iw,  not  who  mny  accept,  but 
whether  they  who  can  accept  can  also  divert  the  fund. 

The  objects  of  the  testatrix'  bounty  were  tlit^  indirjpnt  insane  Tvho 
were  housed,  and  were  hereafter  to  be  housed  at  tlie  City  In.saiie  Asy- 
lum.   She  made  a  similar  jirovision  for  another  ajsylum  I'or  the  ^^me 
unfortunate  people — the  Louisiana  Re  treat — where  attendance^  fthtlter, 
and  support  are  furnished  for  pay,  while  at  thi*  everything  wa^  neces- 
sarily gratuitous.    By  designating  these  two  she  meant  to  confine  aod 
did  confine  her  bounty  to  the  insane  of  New  Orleant^.    Now  it  i%  obvious 
that  if  the  fund  is  paid  to  the  administrators  of  the  State  asylum,  aud 
is  administered  by  them  as  a  fund  of  that  institution,  the  indigent 
insane  of  New  Orleans  will  benefit  by  it  only  so  far  as  I  hey  are  a  coiia- 
ponent  part  of  that  larger  aggregation  of  unfortunates,  afflicted  simi- 
larly to  themselves,  who  are  inmates  of  the  ^tatt.'  inatitulion^  and  there 
will  thus  be  a  partial  and  considerable  diversion  of  tht!  fund  beaii^^vthed 
for  their  sole  benefit. 

It  is  not  at  all  necessary  for  us  to  enter  upon  the  discuesion  or  con- 
sideration of  the  rules  adopted  and  applied  by  the  English  Chr\ncellora 
in  construing  bequests  for  pious  uses.  We  have  only  to  search  for  the 
intention  of  the  testatiix  (and  it  is  not  difficult  to  find)  and  to  give  effect 
to  it ;  Or  rather  in  the  present  controversy,  lor  we  can  go  no  fuitUer 
just  now,  to  prevent  the  fund  consecrated  by  her  to  one  jnirpoae  beuig 
diverted  to  another,  and  wo  think  it  would  be  diverted  by  recognizing 
the  opponent  as  legally  entitled  to  it  for  the  use  of  an  institntiou  which 
would  distribute  it  among  a  large  class  of  insane^  of  whom  the  persons 
really  entitled  to  it  form  only  a  part. 

An  inversion  of  this  mode  of  applying  a  cliaritablc  bequest  ia  illus- 
trated in  Succession  of  Mary,  2  Rob.  438,  but  the  piiaciplc  U  the  same* 
There  the  bequest  was  t^  the  orphans  of  the  fir^t  innnicipality,  and  the 
claim  was  made  of  it  for  the  male  orphans  cared  for  by  a  Catholic  Asso- 
ciation. The  bequest  was  to  all.  The  claim  was  for  a  part.  Here  the 
bequest  is  to  a  part.  The  claim  is  for  all.  The  claim  \a  not  sustained 
in  either  ease. 
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It  may  be  that  the  legacy  and  the  residuary  bequest  have  not  abso- 
t  utely  hiiJijed,  The  ordinance  of  the  City  Council  assigning  them  to 
the  opponent  is  niill^  but  it  is  not  necessarily  a  renunciation  of  them. 
Whether  the  Conm-il  caii  or  will  accept  and  administer  the  fund  for 
the  Ij^nefit  of  those  for  wliom  the  testatrix  intended  it  is  a  matter  not 
of  presfcut  concern  to  us.  If  the  indigent  insane  of  the  City  are  the 
sole  recipierrtrt  of  it,  tlieni  seems  to  be  no  satisfactory  reason  why  the 
legacy  and  betiuest  shall  not  be  maintained.  The  locus  where  these 
nufortunates  are  detained  is  not  a  material  consideration.  The  object 
of  the  teiitatrix  was*  to  relieve  their  destitution  and  assuage  the  rigour 
of  their  lameuhible  eunditiou.  The  City  Council  is  the  administrator 
of  the  fluid  she  has  donated  for  that  purpose.  The  Council  may  apply 
but  CTannot  divert  it. 

The  State  Asylum  is  therefore  mthout  interest  in  the  distribution  of 
the  asBets  of  this  Hueees^ifm. 

Judgment  affirmed. 


^  .  45  1493 

No.  9191.  .46    1?JI 

36    661. 

Nbw  Orleans  and  North  Eastern  Railroad  Company  vs.  Miss-      u3  6291 
isaTFPi,  TerrEt-aujc  Bosufs  and  Lake  Railroad  Company. 

A  prcHmbiarj  ii^nDctfan  C4ti  Issii^  to  maintain  a  plaintiff  in  poaseMion.  but  should  not  be 
mllowpd  t&  miH  one  in  ponapwlon  of  property. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


Mohert  Mott  nud  fT.  D.  Denegre  for  Plaintiff  and  Appellant. 
E,  D.  White  and  Kennard,  Howe  &  PreuUss  for  Defendant  ahd  Ap- 
pellee, 


The  opinion  of  the  Com-t  was  delivered  by 

Bermudez,  C.  J.  The  plaintiffs  appeal  from  a  decree  dissolving  on 
bond  and  on  the  fare  of  flie  papers,  the  injunction  herein  issued,  on 
their  application. 

The  complaint  \b  substantially  that  the  plaintiffs  have  a  right  of  way 
thi^ngh  St.  Claude  or  Goodchildren  street,  in  this  city,  by  municipal 
eoneesftion  \  that  while  they  were  about  using  this  privilege,  the  de- 
fendants enjoined  them  from  doing  so  5  that  the  case  was  put  at  issue 
by  the  defendants  therein,  and  was  about  to  be  tried,  when  the  plain - 
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tiffs,  on  their  own  motion,  discontinued  the  suit,  thus  disHolving  thf> 
writ  J  that,  between  the  institution  of  the  action  and  the  witlidrawal 
thereof  and  during  the  existence  of  the  injunction,  the  defendants  took 
possession  of  the  street,  using  it  for  their  purpoBcs :  that  the  petiiifmei>* 
are  entitled  to  enjoy  t'.e  franchise  gi*anted  hy  the  city  and  t^  remove* 
the  constructions  put  on  the  street  by  the  defendants,  during  the  pen- 
dency of  their  injunction  suit. 

The  prayer  now  is  for  an  injunction  to  pre  vent  the  defend  anta  from 
in  any  way  interfering  with  the  plaintiffs  in  removing  the  raihoad,  its 
buildings  and  constructions  of  every  kind  Croiii  the  part  of  naid  istre^^t 
allotted  to  thera,  and  from  interfering  witlj  petitionert^  in  conetnicting, 
maintaining  and  operating  on  their  own  trarkw,  and^  that  after  jjroceed- 
ings,  there  be  judgment  for  thirty-five  thouiiand  dollars  dainageit  in 
their  favor. 

The  defendants  first  took  a  rule  to  have  the  injunction  diasolved  on 
bond  and  nextj  another  rule,  for  the  same  purpose,  but  on  the  face  of 
the  petition. 

The  court  allowed  the  injunction  to  be  bonded  luad  besides  dieaolved 
it  otherwise,  unqualifiedly. 

The  suit  has  two  objects,  which  are  souglit  t^o  be  at  onee  accomplished , 
namely :  to  resume  possession  of  a  street  or  of  part  thereof,  of  which 
the  plaintiffs  claim  once  to  have  had  posse^^i.^ion  and  u^  remain  in  pos- 
session of  a  part  of  the  street  of  which  it  has  the  poaaossion,  actual  or 
constructive. 

The  prayer  is  to  prevent  the  defendants  from  intertlering  with  thti 
plaintiffs  in  ejecting  them  and  in  using  their  { plain  tiU'^)  rijrht  of  way 
on  said  street. 

It  appears  from  the  petition  and  also  from  the  defeuaes  »et  up  that 
two  possessions  are  imperilled:  that  of  the  plaintiff**  by  the  defendants 
and  that  of  the  defendants  by  the  plaintiffs,  while  it  ia  apparent  that 
the  street  is  a  wide  street,  ample  enough  for  the  purposes  of  each  com  - 
pany,  touching  which  tliere  shpuld  be  no  eolUrtiim  of  rights. 

The  plaintiffs  cannot  be  permitted  to  oust  the  defendants  wlio  are  in. 
actual  possession,  (whether  rightfully  or  ut>t  i^  note  immaterial),  by  a 
preliminary  injunction ;  while  the  defendants  cannot  be  allowed,  on  » 
bond  or  otherwise,  on  the  showing  made^  to  disnolve  the  ii^ unction,  so 
as  to  consider  themselves  authorized  thereby  to  interfere  with  plaintiffs 
in  the  enjoyment  of  their  possession.  22  A.  512  j  24  A-  IM  j  33  A, 
133,  560. 
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The  lower  court  erred  in  dissolving  tlie  injunction  unqualifiedly.  It 
could  and  should  have  been  dissolved  so  far  only  as  it  proposed  to  for- 
bid the  defendants  from  interfering  with  the  plaintiffs  in  removing 
their  road,  with  its  buildings  and  constructions,  from  that  part  of  the 
street  of  which  the  defendants  were  then  in  possession.  The  judgment 
should  be  such  as  will  maintain  the  previous  status  4n  quo  until  the 
determination  of  the  merits. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from,  so  far  as  it  dissolves  the  injunction  forbidding  the  defendants 
from  interfering  with  the  plaintiffs  in  their  own  possession,  actual  or 
constructive,  of  the  portion  of  the  street  allotted  to  them  by  the  city 
Authorities,  be  reversed  and  that  the  rule  to  dissolve  to  that  extent  be 
dismissed ;  and  it  is  further  ordered  that,  so  far  as  the  judgment  dis- 
solves the  injunction  prohibiting  defendants  from  interfering  with  the 
plaintiffs  in  removing  the  tracks,  buildings  and  constructions  of  defend- 
ants on  the  portion  of  the  street  allotted  to  them  by  the  city  authorities, 
it  be  affirmed  -,  appellees  to  pay  costs  in  both  courts. 

Rehearing  refiised. 


,  No.  9019.' 

Widow  Paul  Eloi  vs.  Victor  Eloi. 

The  opinions  of  witnessM  who  are  not  physicians  or  experts  in  matters  of  insanity,  teaching 
thetcondition  of  the  mind  of  a  human  i>eing,  are  entitled  to  little  or  no  weight  as  evi- 
deoce  in  ft  trial  involving  the  alleged  insanity  of  a  person. 

Bach  witaesdes  should  state  facts  and  incidents  in  the  life  and  conduct  of  the  party,  from 
which  the  court  alone  is  authorized  to  draw  inferences  and  legal  dsduotions  touching 
the  true  condition  of  the  mind  of  the  person  on  trial  for  interdiction. 

Great  weight  and  legal  effect  will  he  given  to  the  opinion  and  report  of  physicians  and  ex- 
perts appointed  to  inquire  into  the  condition  of  the  party. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


L.  Marrero  for  Plaintiff  and  Appellant. 
Branch  K.  MUler,  Curator  ad  hoe,  contra. 


T  ?i  opinion  of  the  Court  was  delivered  by 

P<  ch£,  J.     This  is  an  action  for  the  interdiction  of  the  defendant, 
whc  \B  now  under  sentence  of  death  for  the  murder  of  his  wife. 
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The  plaintiff,  his  mother,  alleges  that  ho  is  of  nnwoiiin^  mind  an*l 
wholly  irresponsible  for  his  actions,  and  that  ht^  lia^^'  liron  in  ihnt  ctm- 
dition  from  his  infancy,  insanity  being  hereditary  in  hi&  family. 

The  case  was  tried  contradictorily  \rith  a  curator  ad^hof  appoint*^!? 
by  the  court,  and  the  judgment  was  against  plainHff*  Hence  thift^  ap- 
peal. 

Under  the  order  of  the  court  the  defeudaut  was  tLoronpthly  exam- 
ined by  a  commission  of  eminent  physiciiins  who,  in  an  able  and  elalj* 
orate  report,  informed  the  court  that,  in  their  opinion,  the  defendant 
was  not  insane  or  of  unsound  mind,  and  that  he  was  re**iwn6ible  for 
his  actions. 

All  the  proceedings  in  the  case  were  carried  on  with  great  legal  ac  - 
curacy,  and  every  facility  was  extended  to  tlie  mother  in  her  la^t  and 
desperate  effort  too-escue  her  son  from  his  iuipt^nding  doom. 

Her  counsel  introduced  the  testimony  of  a  large  array  of  witueaa^'d, 
principally  friends  and  neighbors,  who  had  ktn^wn  the  ilefeDdant  for 
several  years,  and  who  all  joined  in  the  oiunioii  that  tlif^  defendant, 
Eloi,  is  a  person  of  a  low  order  of  intellect,  an  imbecile  or  a  man 
wholly  incapable  of  taking  care  of  his  owji  pei-fton  or  of  managing  bis 
own  affairs.  A  few  of  the  witnesses  went  wo  far  as  to  sny  that  Eloi 
was  and  had  always  been  a  person  of  unsound  mind  and  whoUy  irre- 
sponsible for  his  actions. 

As  should  be  naturally  expected  in  a  ease  of  such  importance  and  of 
such  immense  consequence  to  one  of  orar  fellow- jiieu,  wo  have  read^ 
considered  and  closely  analyzed  all  that  testimony^  and  we  leave  it 
with  the  painful  conviction  that  it  falls  short  of  its  intended  effect. 

None  of  the  witnesses  introduced  by  phiintiff  are  physicians  or  ex- 
perts in  matters  of  insanity.  Hence  it  follows  tJiat  under  elementsuy 
rules  of  evidence,  little  or  no  weight  can  be  given  to  their  opinions  a.^ 
to  the  mental  condition  of  the  defendant. 

It  is  worthy  of  particular  notice,  that  notwith standing  the  re^wated 
efforts  of  the  district  judge,  and  of  the  counsel  on  both  sides  to  draw 
fit'om  the  witnesses  statements  of  facts  and  of  actions  in  the  life  of  the 
defendant,  on  which  they  based  their  conclustoua  ti>uchin^  the  state  of 
his  mind,  the  record  is  almost  barren  of  those  essential  requisites  in  the 
trial  of  such  an  issue. 

On  the  otlier  hand,  it  is  gratifying  to  us  to  have  noticed  that  in  their 
report  the  eminent  physicians  who  compojstod  the  <^onimission  d^  iun^i- 
tico  inqidren4o,  are  by  no  melius  as  bold  in   their  a«sprtions,  and  tliat 
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every  ronelnftion  or  oxpre^aion  of  opinion  which  they  report  is  based 
on,  and  amply  eupijorttd  by,  facts  which  they  discovered,  either  in 
their  examination  of  the  defendant,  or  in  the  evidence  of  witnesses 
whom  they  e:£ammed- 

Their  report,  taken  in  connection  with  the  testimony  adduced  on  the 
trial,  has  entirely  satifltied  us  of  the  correctness  of  the  judgment  ap- 
pealed from. 

Judj^nent  affirmed. 


•No.  8684. 
Felix  Belldc^  et  ax.  vs.  P.  G.  Gibert  et  als. 

Wbat*:  ttiB  paTmaDt  of  tbe  pricQ  of  ImmoTable  property  is  resisted  on  the  ground  thftt  the 
Tctidor  7aA  not  the  aole  owner,  but  that  another  party  had  an  interest  in  it,  and  the  Ten- 
dur  aj^reei  that,  Lf  tbtA  oibi^r  party  will  renoonce  in  his  favor,  he  shall  share  the  price 
wiib  him  when  ooHect^d,  lach  aj^reement  can  be  proved  by  parol  and  if  proved  should 
be  enfoToed. 

^or  wUl  the  djaclaltner  qimU  ot  cltlt  in  the  act  of  renunciation  estop  the  party  fix>m  recovery 
fuiQer  the  agreement  or  bi3  ue«d  to  show  that  the  party  had  no  interest*  and  that  the 
■greeitient  vas  a  nudHTH  pa^tfivi . 

APPEAL^  from  the  CiTil  District  Court  for  the  Parish  of  Orleans. 
ffaustartj  J. 


Blanc  <!'  Buthr  for  Plaintiffs  and  Appellees. 
'Alf>ert  Voorhies  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  .sue  to  recover  of  the  defendant,  P.  G.  Gibert, 
aa  tutor  of  the  miuor  children  of  his  deceased  wife,  Charlotte  Coralie 
Belloeq — and  in  said  capacity  representing  her  succession — and  of  him 
jjersonaUy,  the  sums  stated  in  the  petition,  being  the  proceeds  or  price 
in  part  of  "  certain  immovable "  property,  situated  in  the  village  of 
Maude ville^  parish  of  Ht  Tammany.  They  allege,  in  substance,  that 
the  said  Charlotte  Coralie  Hillocq  and  her  said  husband,  Gibert,  made 
a  verbal  agreement  to  pay  them  a  certain  amount  out  of  the  price  of 
said  property,  which  nlie,  Mrs.  Gibert,  had  sold,  and  the  payment  of 
which  wae  being  resisted,  if  they,  the  plaintiflfe,  would  make  a  renun- 
ciation in  her  favor  of  any  lights  they,  the  plaintiffs,  might  have  to  the 
property.  That  they  tnad*^  Irhe  renunciation  in  question,  but  that  when 
the  price  of  the  property  wuh  collected  by  Gibert,  after  the  death  of  his 
wife,  he  refused  to  pay  them  the  amoimts  promised  or  any  part  thereof. 
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The  flefendant  filed  a  number  of  excejvtionfH  to  tho  petition,  which 
wei-e  overruled,  and  we  think  properly,  as  thej  denied  a  plain  canse  of 
action  and  net  up  matters  entirely  foreign  t«  the  substance  and  merits 
of  the  dtruiand. 

Tlie  defendant  answered  by  a  general  denial^  Riiecially  denied  tlie 
agreement  alleged  and  made  a  reconvention al  deinand  for  an  amount 
larger  tlian  that  claimed  by  plaintiffs. 

Froni  a  judgment  in  favor  of  the  plaintiffs  against  hi  in,  a$  tutor,  fttf 
tlni  siinj  i^laimed  and  dismissing  the  recoirventional  demand,  the  de- 
feudaut  ha^  appealed. 

As  the  defendants'  counsel  is  silent  in  his  brief  and  argument  l>efore 
this^  Court  with  respect  to  the  action  of  the  lower  court  on  the  i^econ- 
ventiounl  demand,  it  may  be  considered  aw  eliminated  from  the  oontro- 
veray,  leaving  alone  to  be  considered  the  issue  raised  by  the  pleadings 
touching  plaintiffs'  demand. 

The  facts  bearing  on  the  litigation,  are  wubstantially  tliese  ; 

Th<!  phiintiffs— Felix,  Paul  and  Marie  Bt-IloLMj,  and  Charlotte  Coi-alie 
Bellcjcq  (Mrs.  Gibert),  were  brothers  and  sirtters^  children  of  tlie  late 
Jean  B.  Bollocq  and  his  wife  Odile  Derbert^  to  whom  tlie  Mandeville 
[jrojieity  mentioned  in  the  pleadings  belonged  in  cornrauuity  at  the 
time  of  their  death. 

Jeau  Hellocq  died  in  1856.  His  widow,  in  1860,  conveyed  the  prop- 
erty to  lier  daughter  Charlotte  by  priviite  sale.  In  ]d^i,  Charlotte 
Bellocq^  tlien  the  wife  of  the  defendant  Gribert,  sold  the  proj>erty  t<J 
one  Charpaux,  under  the  condition  that  the  puieha.^er  could  wiehhoUl 
the  price  until  certain  incumbrances  on  the  property  were  remov*Kl, 
and  a  clear  title  could  be  given. 

The  next  year  Charpaux  sold  to  one  Vallette  on  the  same  terms. 

In  187*2,  Charpaux,  for  the  use  of  Vallette,  brtuight  suit  agaiuKt  Miis, 
Gibert  :in<l  husband  to  annul  the  sale  in  question  on  the  grouud^mong 
others— that  Mrs.  Gibert  was  not  the  sole  owner  of  the  property 
and  that  it  had  belonged  to  the  community  between  Jean  B.  Bellncg 
and  Ilia  wife,  and  the  rights  of  the  other  ht-irs  of  said  Hellocft  thereto 
had  never  been  divested. 

Mtsi  Gibert  and  her  husband  were  represented  in  said  action  of  nullity 
by  Fergus  Fuselier,  Esq.,  an  attorney  at  law,  who,  about  the  time  the 
suit  was^  instituted,  wrote  and  sent  to  Paul  Bellocq,  one  of  the  plain- 
tiffs in  tlii^  instant  suit,  the  following  conimuniration  which  we  trans- 
cribe in  full : 
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"  New  Orleans,  March  22d,  1872. 
"  Hon  Cher  Paiil: 

"  J'ai  va  Oibert  tjt  eaiis6  avec  lui  de  Paffaire  en  question.  II  est 
parfatt^Djent  c<mvenu  que  le  prix  de  la  vente  faite  a  Mr.  Charpaux  sera 
^galement  diviae  t^ntre  leB  parties  interress^es,  si  on  parvient  a  le  faire 
payer,  chose  dant  jtj  ne  dimte  pas  si  toutes  les  parties  foumissent  vine 
ratiiicatioii, 

"  Vols  l(*ft  h^ri tiers  et  je  passerai  an  magazin  ce  soir,  prendre  la  re- 
poQBe,  afin  de  faire,  desuite,  ce  qui  sera  n^cessaire. 

"  Tout  a  toi, 

"Fergus  Fuselier."    , 

Upon  receipt  of  this  note  Paul  Bellocq  communicated  with  his  co- 
beirs  referred  to— and  liifl  co-plaintiffs  herein  and  getting  their  consent 
to  the  propositinu  eoiitiiiiif^d  in  the  note,  reported  this  fact  to  Mrs. 
Gibert  and  husTmnd,  who^  thereupon,  agreed  to  pay  to  the  plaintiffs^ 
in  equal  sliares  with  Mrs.  Gibert,  the  price  for  which  the  property  had 
been  sold  by  her,  so  ^oon  ii^^  the  same  was  collected  from  the  purchaser. 

The  proposed  ratification  was  then  made  by  the  plaintiffs  in  a  formal 
act  passed  befon*  a  iiotiirj  and  in  terms  full  and  complete. 

The  action  of  nullity  brought  by  Charpaux,  referred  to,  was  pending 
for  several  years,  and  was  finally  brought  by  appeal  to  this  Court  and 
was  therein  ftnaJly  derideil  in  favor  of  Mrs.  Gibert,  on  the  10th  Febru- 
ary, 1873.  By  refer*^nee  to  the  opinion  in  the  case  it  will  appear  that 
Mrs*  Gibert^a  succaas  in  defeating  the  action  resulted  mainly,  we  might 
aay  entirely,  from  the  eifect  of  the  ratification  in  question. 

After  the  determination  of  this  suit  the  plaintiffs,  doubtless,  with  a 
view  to  assist  in  the  collection  of  the  price  and  to  meet  any  possible 
objection  of  the  purchaser  of  the  property,  just  prior  to, the  institution 
of  a  suit  for  the  recovery  of  the  pric«,  confirmed  their  previous  ratifi- 
cation by  what  is  termed  a  quit  claim  deed. 

In  1879  this  suit  for  the  price  was  brought  against  Charpaux  by 
Gibert,  as  tutor  of  the  minor  children  of  his  wife — who  had  in  the 
mean  time  died — and  terminated  in  a  judgment  in  his  favor,  upon  which 
the  money,  was  realized  in  June,  1881 — amounting,  after  deducting  all 
expenses,  to  $9028  40. 

Under  the  alleged  agreement  the  plaintiffs — each  of  them — would  be 
entitled  to  one-fourth  of  said  amount  ($757  10),  as  claimed  in  this  suit. 
The  defendant  repudiated  or  denied  the  agreement  and  refused  to  pay 
the  money  and  the  pivotal  question  in  the  case  is  that  touching  the 
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existence  of  the  agreement  in  question  and  it«  legal  effe<*t  if  thero  ever 
was  one. 

In  the  foregoing  statement  we  have  made  mention  of  tbi&  agreement 
as  a  fact  proved,  for  the  evidence  on  this  point— which  we  have  care- 
fully examined — ^leaves  no  doubt  on  our  minda  that  it  was  made,  and 
tlJat  it  was  fully  understood  by  the  parties  during  the  many  years  tbflt 
the  litigation  was  pending  touching  the  prop^^rti'  aud  for  the  ix^covery 
of  the  price  of  it.  It  became,  as  it  were,  a  settled  family  mattt^r  often 
referred  to  and  discussed.- 

The  chief  contention  in  the  case,  however,  made  by  the  det^iTdant^s 

,  counsel,  is  that  this  alleged  agreement  was  but  a  verbal  one,  and  that 

parol  evidence  to  prove  it  was  improperly  admitted;  and  to  the  admis- 

sion  of  such  testimony  bills  of  exception  were  taken,  to  be  found  in  the 

record. 

The  objection  was,  substantially,  to  the  effect  that  the  abetment 
related  to  rights  in  or  to  immovable  property,  and  Bhould  luive  l>eei) 
in  writing,  and  besides,  that  the  evidence  offered  sought  fo  contradict 
the  written  act  of  ratification  or  renunciation  of  the  plain  titf8,  in  whirh, 
title  to  the  property  had  been  disclaimed  by  then». 

We  think,  after  mature  reflection,  that  thu  objection  was  wholly  in- 
applicable to  the  character  of  the  demand  and  the  ifiinne^  i\w<\  the  faets 
of  the  case,  and  that,  therefore,  it  was  properly  overruled. 

The  plaintiffs  in  this  suit  are  not  asserting  any  title  to  immovable 
property'  or  any  real  right  thereon.  There  Ib  no  such  issue  raised  by 
the  pleadings.  It  is  simply  an  action  to  recover  ii  sum  of  nii>ney  under 
a  verbal  promise  to  pay  it.  The  testimony  ohject'cd  to,  related  solely 
to  this  promise  and  was  not  offered  or  designed  to  establish  any  interest 
in  or  right  to  immovable  property.  In  truth,  the  agi&ement  was*  directly 
predicated  on*the  fact  assumed  or  acknowledged  by  all  parties  thereto, 
that  the  plaintiffs  had  an  interest  in  the  immovable  referred  to.  That 
immovable,  or  the  rights  of  the  plaintiffs  thereto  or  thereon,  did  not, 
therefore,  form  the  object  of  the  agreement.  Its  sole  purpoiie  was  to 
ensure  the  collection  of  the  price  of  the  property^ which  one  of  the 
parties  had  sold — and  which  none  of  them  wished  or  sought  to  recover. 
The  consideration  and  the  sole  consideration  wIucIj  was  to  entitle  the 
plaintiffs  to  share  in  that  price  was  that  they  should  do  a  certain  act, 
and  that  was  to  renounce  in  favor  of  one  of  the  paities — Mrs.  Gibert — 
any  and  all  interest  in  the  immovable,  which  a\  as  deeme4  essential  to 
her  success  in  the  pending  suit  and  as  ensui  iug  tJie  realization  of  the 
price. 
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The  plaintiffs  paid  the  stipulated  consideration,  they  executed  the 
promised  act  of  ratification  and  renunciation,  and  so  far  as  that  act  is  full 
and  sweeping  in  its  language  and  disclaims  all  right  and  title  to  the 
property  in  plaintiffs,  and  acknowledges  Mrs.  Gibert  as  the  true  owner, 
to  the  same  extent  should  it  be  regarded  as  the  complete  and  strict  ful- 
fillment by  the  plaintiffs  of  their  part  of  the  agreement — the  entire  and 
literal  payment  of  the  consideration — and  as  conclusive  proof  of  such 
payment,  instead  of  being  used  as  evidence  of  a  want  of  right  in  plain- 
tiffe  to  make  the  agreement  and  to  recover  under  it  by  reason  of  their , 
necessary  disclaimer  of  title  to  the  property.  The  renunciation  they 
agreed  to  make,  and  did  make,  would  have  amounted  to  nothing  with- 
out such  disclaimers.  They  were  intended  to  operate  in  favor  of  Mrs. 
Gribert  and  against  her  adversary  in  the  contemplated  or  pending  suits, 
and  had  to  be  shaped  and  formulated  to  such  end.  And  instead  of  be- 
ing opposed  to  plaintiffs'  claims  in  this  action,  it  should  be  pointed 
at  as  the  very  best  evidence  of  the  payment  of  the  consideration  or 
the  fulfillment  of  the  condition  of  their  contract,  upon  which  alone 
they  could  be  entitled  to  recover  the  amount  claimed. 

The  contention  of  the  defendants'  counsel  amounts  practically  to 
this: 

That  a  party  seeking  to  recover  the  price  of  property,  finds  himself 
in  danger  of  losing  his  suit  by  the  assertion  on  the  part  of  the  buyer, 
that  he,  the  seller,  was  not  the  owner  or  sole  owner  of  the  property 
when  conveyed,  but  that  it  belongs  in  whole  or  in  part  to  another, 
Tlmt  CO  remove  the  danger  and  insure  his  success  in  the  suit,  he  induces 
that  other  person  trO  renounce  in  his  favor,  in  consideration  of  sharing 
the  price  of  the  property  with  him  when  collected ;  and  when  the  re- 
nunciation is  made  and  its  purpose  accomplished,  and  the  money  in 
hand,  and  the  party  renouncing  asks  for  his  share,  his  renunciation  can 
be  held  up  to  him  and  he  be  told  that  it  furnishes  an  absolute  bar  and  es- 
toppel of  his  claim  to  share  in  the  price  of  the  property.  That  his 
disclaimer  of  title  is  fatal  to  such  right. 

We  do  not  think  such  contention  is  well  founded,  and  whether  the 
property  was  movable  or  immovable,  it  would  not  affect  the  question 
of  the  admissibility  of  evidence  to  prove  the  agreement  which  led  to 
th  >  renunciation  and  the  impossibility  of  turning  the  language  of  the 
It  unciation  to  defeat  the  agreement. 

f  this  was  an  action  on  the  part  of  the  plaintiffs  to  recover  their 
fa  tier's  community  interest  or  the  interest  inherited  by  them  from  him 
in  he  property,  against  the  purchaser  or  its  present  owner,  under  the 


Digitized  by  VjOOQIC 


wo  SUPREME  COURT  OP  LOUISIANA. 

Bellocq  et  al.  vs   Gibert  H  als, 

title  derived  from  Mrs.  Gibei*t,  their  sister,  in  such  case  their  claiin 
e*)nld  lie  Huc<;essfully  met  and  their  pretentious  forever  barrad  by  ttieir 
remmeialioti  in  question  and  the  disclaimer  therein  eontaiued.  Xtie 
rule  invoked  aod  the  objection  urged  by  the  defendants  would,  in  the 
Bupjiospd  eai*c%  be  strictly  applicable  and  their  effect  irro8ietil>le ;  \y\it 
they  find  uti  place  in  the  present  instance  jukI  under  the  real  fact«  and 
iesues  of  thts  case. 

The  letter  of  the  attorney  was  also  properly  admitt4?d  aa  leading  up 
to  the  agree n lent  and  in  corroboration  of  it* 

The  other  documentary  evidence  offered  may  be  i^egnrded  in  tlie 
sanie  li^ht,  and  as  in  fifict  affording  legal  proof,  that  at  the  tinie  the 
agreement  wah  entered  into  and  the  renunt-iation  made,  the  plaintifl^ 
had  a  snbstaDtial  and  real  interest  in  the  property  by  inheiitance  from 
their  father. 

Nor  in  view  of  this  fact  and  other  circiim  stances  of  the  caee  pre* 
aented^  can  the  agreement,  in  whatever  light  we  regard  it,  be  held  ft 
nudum  pactum,  as  contended  by  tlie  defendants^  connsel. 

The  coun8*^l  has  also  suggested  that  at  tlie  time  the  agree ni en t  wae 
made,  Mrs.  Bellocq  and  another  son  of  hers  weie  then  living,  and  wan 
subsequently  died,  and  that  the  amount  or  amounts  that  plain  lifi^ 
would  be  entitled,  in  any  event,  to  recover  would  be  affected  by  said 
fact.  We  cannot  discover  the  force  of  this  f^uggestion,  Louis  Bellocq 
died  before  his  mother;  his  interest,  under  the  agreement  in  qiieHtioD. 
passed  to  liis  mother  and  his  brothers  and  aisteriij  and  jpoti  ^trn,  Bel- 
locq's  death ,  the  interest  thus  inherited  by  her,  paused  equally  to  her 
four  children p  the  plaintiffs  and  Mrs.  Gibert,  If  the  sale  of  Mrs.  Bel- 
locq to  her  daughter,  Mrs.  Gibert,  was  simulated,  and  in  point  of  fact 
she  retained  to  her  death  her  community  interest  in  the  property j 
when  that  event  happened,  such  interest  passed  to  her  children  alike. 

If  the  sale  to  Mrs.  Gibert  was  real,  still  her  agreement  to  share 
equally  with  the  other  heirs,  was,  under  the  i-ircumetant'efi  of  tluit  agree- 
ment;  biufUng  on  her,  although  in  point  of  fact  8he  might  have  had 
when  she  sold  the  property,  the  largest  intei'est  iunt* 

For  thene  reasons,  the  judgment  of  the  lower  court  is  affirmed  mth 
costs* 


Dissenting  OpiNin!f, 

Bekmtdes:,  C.  J.  The  relationship  between  the  parties,  their  heir- 
ship, as  the  issue  of  the  same  authors,  are  matters  entirely  foreign  to 
this  litigation. 
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The  claim  avowedly  rests  exclusively  upon  the  agreement  declared 
upon  and  which  is  said  to  have  been  entered  into  previous  to  the  con- 
fection and  signature  of  the  act  of  ratificatification  of  the  sale  of  the 
real  estate  in  question. 

Tlie  plaintiffs  should  recover  in  the  event  only  that  the  agreement 
was  legally  proved. 

They  claim  that  it  is  established  by  : 

1.  A  letter  from  the  attorney -at-law,  who,  at  the  time  represented 
Mrs.  Gibert  in  the  suit  for  the  price,  brought  against  the  purchasers  of 
the  property. 

2.  The  act  of  ratification  signed  by  the  plaintiffs  and  used  by  Mrs. 
Gibert. 

3.  Oral  testimony. 

It  does  not  strike  me  that  an  attorney -at-law  who  institutes  a  suit 
in  the  name  of  a  vendor  against  a  vendee,  to  recover  the  price  of  sale, 
has  any  legal  authority  on  that  account  to  offer  to  outstanding  parties 
whose  intervention,  in  the  shape  of  a  ratification  is  necessary  for  re- 
covery, a  participation  in  the  proceeds  when  realized.  Even  then,  the 
letter  does  not  purport  to  have  been  authorized  by  the  plaintiffs  in  the 
8uit,  but  simply  by  her  husband. 

There  is  no  evidence  to'  show,  except  the  ipse  dixit,  that  the  attorney 
was  empowered  even  t-o  that  extent.  It  is  after  all  at  best,  nothing  but 
a  beginning  of  proof. 

The  act  of  ratification  emphatically  repels  the  idea  of  the  existence 
of  the  alleged  agreement,^  which  if  it  ever  was  entered  into,  must  have 
preceded  the  confirmation. 

This  act  unequivocally  declares,  that  the  plaintiffs  acknowledge  that 
they  had  no  right,  title  or  interest  to  the  property  conveyed  by  their 
mother  to  their  sister  and  by  the  latter  to  her  vendee. 

The  oral  testimony  offered  to  prove  the  consider  a  tian  of  the  ratifica- 
tion was  improperly  received.  It  was  designed  to  establish  a  state  of 
facts  anterior  to  the  drawing  up  and  signature  of  the  act  of  renuncia- 
tion and  antagonistical  to  its  recital }  namely,  that,  being  owners,  the 
plaintiffs  had  agreed  themselves  not  to  be  such,  therefore,  to  tell  a  false- 
hood, with  the  understanding  that  the  proceeds  would  be  equally  dis- 
tri")uted  between  them  and  their  sister. 

t  is  elementary  that  parol  evidence  is  inadmissible  against  or  beyond 
w]  at  is  mentioned  in  a  written  act,  or  what  may  have  been  said  before 
or  it  the  time  of  making  it,  or  since, 
'he  familiar  articles  of  the  Code  read : 
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"The  authentic  act  is  full  proof  of  the  agreement  contained  i»  it 
against  the  contracting  parties  and  the  heirs  and  assign »,  unless  it  1>e 
declared  and  proved  a  forgery. 

"Neither  shall  parol  evidence  be  admitted  against  or  bejoiid  what  iff 
contained  in  the  acts,  nor  on  what  may  have  been  said  before  or  at-  tHe 
time  of  making  them."    R.  C.  C.  2233  and  2276. 

The  rtuthorities  expounding  these  texts  are  innumerable  and  inflex- 
ibly forbid  oral  testimony  in  a  case  like  the  present  one. 

The  claim  in  this  case  is  for  the  price,  in  con8idei;al;ion  of  which  tlie 
plaintiffs  admitted  they  had  no  claim  to  the  property,  or  r^f  which  tlie^y 
renounced  or  transferred  that  claim.  The  effort  is  to  prove  the  con- 
tract by  parol  or  oral  testimony.  Could  such  testimony  be  admissible  to 
prove  the  price  of  sale  of  real  estate  ?  Unquestionably  not*  Why 
then  should  it  be'received  in  a  parallel,  if  not  identical  case  T 

The  inhibition  is  (ibsolute  between  the  parties,  when  thr  a<?t  relatiss 
to  real  estate.  Conversations,  considerations  and  cencl  unions  anterior 
to  the  contract  are  presumed  to  he  embodied  in  the  act. 

The  unbending  rule  of  our  jurisprudence  is  that  a  party  cannot  vary, 
explain,  impeach  or  destroy  his  voluntary  written  acknowledgment^ 
unless  after  alleging  fraud,  error,  or  the  like.  This  is  inflexibly  the 
case,  where  the  meaning  and  purport  of  the  act  is  the  wnhjet-t  matter 
under  consideration :  when  the  suit  is  to  enforce  a  right  alleged  to 
arise  in  consequence  of  it ;  where  the  oral  testimony  is  [lalpably  offeree! 
to  inject  therein,  or  extract  therefrom,  matters  which  were  included 
and  embodied  therein ;  where  the  object  is  to  restrict  or  enlarge,  crip 
pie  or  aid,  subvert  or  support  the  act  and  where  the  rights  of  minora 
are  at  stake  and  imperilled. 

In  such  case,  the  only  evidence  which  the  law  allows  is  a  counter  let* 
ter;  none  has  been  produced  in  this  instance. 

In  the  absence  of  legal  proof  in  support  of  the  agreemcntT  which  is 
the  only  foundation  on  which  this  suit  rests,  the  plain  tiff »  should  not 
recover. 

I,  therefore,  dissent  from  the  opinion  and  decree. 

Rehearing  refused. 


No.  9179. 
The  State  of  Louisiana  vs.  L.  E.  Poynier  et  als. 

A  Toltmtary  confession  of  a  prisoner  is  admissible  in  evidence  against  him. 
The  pToes-examination  of  a  witness  may  embrace  any  matters  pertinent  lu.  imd  growing  out 
of,  or  connected  with  what  has  been  eUcited  on  the  examination  in  chief. 
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The  ff^oflml  mlf  «f  kw  1^  that  what  on*  4  c  .  i  ou^h  another'B  agency  is  to  be  regarded  as 
dfTuo  hv  faiin»ell  Ou^  whose  sole  mill ;  rvniicb  the  eocimiesion  of  a  criminal  act  is  prin 
cipal  wirbdut  riE^ganl  to  the  pbynical  v  ;;«rir.iea  h<^  emp)i».ve.  and  whether  he  is  present  or 
aboant  wLcn  the  ut't  in  done. 

The  t*>^t  tn  rleti-miiue  ^Jiether  one  is  principal  rather  ^hau  aoces/tory  is  whether  he  is  so 
fitoftted  4ii  to  tnakt^  bin  persoBa)  help  aTailable— not  actuul  ph^  «-ieal  help  necessarily,  bnt 
beip  tif  any  kind— not  help  rtMuIered  by  actual  prerteiu;e  bnt  c  matructiTe  presence  as 
v«1I.  Thika  if  hv  irutt  bed  to  vrerent  his  compaZiions  bt'ita:  aniprised,  or  stationed  him- 
8«lf  la  i^vr  ibe  alarni  to  favour  their  escape,  or  was  in  aoi  It  t-ituMtion  ns  to  come  to  their 
BAHi^tAiico,  ag  tbat  tb^  knowledge  of  his  watching,  or  pe^tiou.  or  ftitnation  i/spired  or 
wmA  uakuJated  tci  liiflpire  his  confederates  with  additional  contkn  nee,  and  enable  them 
{jnltkpr  or  a^fiT  or  Tumre  effectnally  to  commit  the  crime,  then  he  lif^iwiincipa]. 

If  one,  with  tmowledgf  that  the  commission  of  a  crime  has  been  detorntin'^d  on,  get«  away 
Bmil  keepfl  nwny  from  the  spot  for  the  purpose  of  facilitating  the  commission  of  it,  he  is 
■  principal  aUhoQ^b  be  is  not  present  or  near  enoagh  to  give  assistance  physically  and 
jmannally  to  hift  confederates. 

APPEAL  from  tbe  Criminal  District  Court,  for  the  Parish  of  Orleans. 

J.  0-  Efjan^  Attorney  General,  and  Henry  C,  CastelUmos,  for  the  State, 

Appullee. 

Liond  Adfiw^  for  Defendant  and  Appellant. 


Tlie  opinion  of  th«  Court  was  delivered  by 

Manning,  J.  Poynier  with  four  others  was  prosecuted  for  larceny 
of  thirty  two  Imlea  of  cotton,  the  property  of  the  Texas  and  Pacific 
Railway,  and  upon  conviction  was  sentenced  to  four  years'  imprison- 
ment at  hard  labor.    He  alone  is  before  us  on  this  appeal. 

By  request  of  the  prisoner's  counsel  the  judge  charged  that  "persons 
not  HuiHuieutly  near  to  give  assistance  are  not  principals.  That  they 
were  sufficiently  near  must  be  proven  by  the  State  beyond  a  reasonable 
doubt.  If  a  man  b**  at  such  distance  from  the  place  where  the  offence 
wm  cnnimitt^^d  that  he  could  not  assist  in  it  if  required,  he  cannot  be 
deemed  a  principal.'^  And  then  immediately  added — "  where  a  person 
keeps  away  from  the  place  where  the  crime  is  committed  for  the  pur- 
pose of  facilitating  the  commission  of  the  offence,  even  if  he  be  not 
flafficiently  near  to  give  assistance  if  required,  he  is  to  be  considered  as 
constructively  present." 

This  addendum  of  the  judge  was  excepted  to  by  the  prisoner,  and 
preaentfi  the  question  for  our  review.  In  his  reasons  for  the  charge, 
inserted  in  the  bill  of  exceptions,  the  judge  says:— "The  accused  was 
a  foreman  of  the  Texas  and  Pacific  Railway  at  their  freight  depot  in 
thia  City-  I  charged  the  jury  that  if  the  evidence  established  a  combi- 
nation OB  the  part  of  the  accused  and  others  to  steal  the  thirty  two 
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bales  of  cotton,  and  that  Poynier,  with  the  view  of  assisting  the  actmal 
perpetrators  of  the  larceny,  kept  out  of  the  way,  he  was  guiltjr  a« 
principal." 

The  counsel  for  the  prosecution  lays  stress  on  the  circumstance  tliat 
this  last  enunciation  was  not  excepted  to.  How  could  it  be  ?  It  "Wba 
not  a  charge  to  the  jury,  but  an  aniplificaticn  of  the  charge  previously 
given,  and  not  appearing  until  the  bill  was  ready  to  be  signed,  and 
appearing  only  in  it.  Th^  jury  never  heard  or  read  it.  The  charge 
to  them  is  the  matter  for  our  consideration. 

The  distinction  between  principals  and  accessories  before  the  fact  ia 
in  most  cases  a  distinction  without  a  difference,  and  often  requires  nic^ 
and  subtile  verbal  refinements  to  express  it.     In  some  of  our  StAte-s  it 
has  been  abolished  by  statute — ^in  others,  judicial  decisions  have  attenu- 
ated it  until  it  is  perceptible  only  by  a  close  mental  effort.    The  fact  is, 
it  is  not  a  creature  of  statutory  law  but  wholly  of  judicial  construction, 
the  origin  of  which  is  so  vague  and  indeterminate  that  the  text  writers 
have  not  found  out  where  to  place  it.    It  is  supposed  to  have  origina- 
ted at  a  time  when  criminal  lawyers  puzzled  their  wits  and  taxed  their 
ingenuity  to  invent  metaphysical  shades  of  distinction,  such  for  in8tanc4) 
as  that  between  principals  and  accessories  at  the  fact,  which  once  ex- 
isted but  is  now  exploded.    The  distinction  between  principals  and 
accessories  before  the  fact  is  fast  following  its  kindred  technical  re- 
finement. 

The  general  rule  of  law  is  that  what  one  does  through  another'n 
agency  is  to  be  regarded  as  done  by  himself.  In  the  p^mishmentf  neither 
the  common  nor  statutory  law  makes  any  distinction  between  a  princi- 
pal and  an  accessory  before  the  fact,  nor  is  there  any  difference  in  the 
structure  of  the  indictment.  In  morals  there  arc  oftentimes  circum- 
stances wherein  we  attach  greater  blame  to  the  accessory  than  to  his 
principal,  as  where  a  husband  commands  his  wife  to  do  for  his  benefit 
a  criminal  act  which  she  would  not  do  without  his  command.  1  Bishop 
Crim.  Law,  $  673. 

A  man  whose  sole  will  procures  the  commission  of  a  criminal  act  is 
principal  without  regard  to  the  physical  agencies  he  employs,  and 
whether  he  is  present  or  absent  when  the  act  is  done.  Where  there  is 
a  principal — ^and  there  can  be  no  crime  "wathout  one— no  other  person 
will  be  considered  a  principal  with  him  unless  in  a  position  to  render 
personal  assistance  of  some  kind.  The  test  to  determine  whether  he  is 
principal  rather  than  accessory  is,  whether  he  is  so  situated  as  to  make 
his  personal  help  available — not  actual  physical  help  necessarily,  but 
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help  of  any  kind — not  help  rendered  in  or  by  actual  presence,  but  von- 
gtructive  presence  as  well.  Ibid,  $  653.  Thus  if  he  watched  near  or 
at  a  distance  to  prevent  his  companions  being  surprised,  or  statioijed 
himself  to  give  the  alarm  to  favour  their  escape,  or  was  in  such  sit  na- 
tion as  to  come  to  their  assistance,  so  that  the  knowledge  of  his  wa fuell- 
ing or  position  or  situation  inspired  or  was  calculated  to  inspire  hi^ 
companions  with  additional  confidence,  and  enable  them  quicker  or 
8afer  or  more  effectually  to  commit  their  crime,  then  he  is  a  principal. 
I  Whart.  Am.  Cr.  Law,  $  lltj. 

One  need  not  be  either  an  eye  witness  of  the  criminal  act  or  witbiu 
hearing  of  it,  to  make  him  a  principal.  If  he  had  knowledge  of  it,  and 
.  watches  so  as  to  assist  in  any  manner,  it  is  enough.  Doan'v.  StiiU\  26 
Fnd.  495.  Or  if  he  do  any  act  in  execution  of  the  common  design,  or  to 
aid  those  who  are  immediately  engaged  to  escape.  Wixon  v.  People, 
Ibid.  Each  person  consenting  to  the  commission  of  an  offence,  and 
doing  any  one  act  which  is  an  ingredient  in  the  crime,  or  immediiitt4y 
connected  with  or  leading  to  its  commission,  is  a  principal.  U,  S.  v. 
Wilson,  Baldw.  78,  102.     U.  S.  v.  Libby,  1  Woodb.  &  M.  221. 

Therefore  if  a  person,  with  knowledge  that  the  commission  of  the 
crime  has  been  determined  on,  gets  away  and  keeps  away  fron>  the 
spot  for  the  purpose  of  facilitating  the  commission  of  it,  he  is  a  princi- 
pal, although  he  is  not  present  or  near  enough  to  give  assieitavnt^** 
physically  and  manually  to  his  companions.  And  this  is  but  a  prira-  .tcc^f  > 
phrase  of  the  judge's  charge.    Rr g.  v.  Flatman,  'Ift  Li  OVowtt  yan*-     /jc^v  ^    i 

It  was  for  the  jury  to  find  the  fact  whether  the  defendant  had  formed 
a  combination  to  steal  the  cotton,  and  whether  he  had  kept  out  ol  tlio 
way  to  assist  his  confederates.  They  found  the  fact,  and  applied  the 
law  as  tlie  judge  gave  it  to  them,  and  a  conviction  thus  had  is  le^^aL 

There  is  a  bill  to  the  adn\ission  of  Poynier's  confession  which  in 
without  merit.  The  confession  was  voluntary  and  therefore  admiB^i- 
hie.    State  y.  Alphonse,  34  Ann.  9. 

The  third  bill  is  to  a  question  of  the  State's  attorney  in  cross-exam- 
ination. The  defendant  asked  a  witness — are  you  the  person  whf*  ib 
charged  with  having  knowingly  received  the  stolen  cotton  spoken  of 
in  this  case  t  And  again — did  you  buy  thirty  two  bales  of  cotton  or 
aDT"  cotton  from  the  accused  Poynier  ?  Upon  cross  examination  he  wa« 
as]  sd — how  do  you  account  for  the  tags  which  had  been  attached  to 
thi  cotton  which  was  found  in  your  pickery  t  The  objection  wa^  that 
th<  cross-examination  must  be  confined  to  the  facts  and  circumstances 
wh  ;h  were  the  subject  of  the  examination  in  chief. 
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The  answer  is  that  the  qaestion  is  sufficiently  connected  with  the 
matter  that  had  been  brought  out  before  to  justify  its  admission  under 
our  ruling  in  State  v.  Stuart,  35  Ann.  1015. 

Judgment  affirmed. 

Dissenting  Opinion: 

Todd,  J.  The  common  law  recognizes  two  kinds  of  principals  to  a 
crime — principals  in  the  first  and  second  degree. 

A  principal  in  the  first  degree  is  the  actual  perpetrator  of  the  deed, 
either  in  person  or  through  an  innocent  medium  or  irresponsible  agent 
Wharton  Cr.  Law,  (4th  Ed.)  sec.  112;  1  Hale,  233,615;  Bishop  Cr. 
Law,  (5th  Ed.)  sees.  648,  651 ;  1  Arch  Cr.  Pr.  knd  PL  (7th  Ed.)  58. 

Principals  in  the  second  degree  are  those  who  are  present,  aiding  and 
abetting  at  the  commission  of  the  fact.  1  Hale,  438,  439 ;  Foster,  349, 
350;  Wharton  Cr.  Law,  (4th  Ed.)  116;  Bishop,  (5th  Ed.)  sec.  649. 

This  presence  is  either  actual  or  constructive.  Thus  it  is  a  construc- 
tive presence  if  a  party  watches  for  his  companions,  the  actual  perpe- 
trators, to  prevent  surprise  or  favor  their  escape,  or  give  assistance  and 
is  near  enough  to  afford  it,  if  required.  Wharton  (4th  ed.),  secc.  116, 
124 ;   Hale,  438 ;   1  Arch.  pp.  58,  59 ;   Bishop,  sec.  653. 

If  a  person  is  present  aiding  and  abetting  in  some  act  niaking  iiurt 
of  the  offense,  although  absent  wlien  the  crime  is  completed  by  hit 
confederates,  he  is  a  principal  with  respect  to  the  whole  of  it-  1  Arcti. 
Pr.  and  PI.  pp.  61,  66-,   Reg.  vs.  Jordan  O'SuUiyan,  7  C.  and  P,  4^, 

These  leading  authorities  shed  all  necessary  light  on  tbe  quf^stion,  3« 
t/>  who  are  to  be  held  as  principals  in  a  crime  whether  in  the  fii^t  or 
second  degree.  The  doctrine  upheld  by  these  authorities  still  fjoYenw 
in  this  State,  except  that  the  distinction  or  difference  between  prind* 
pals  in  the  first  or  second  degree  can  scarce  be  said  to  be  any  lou^r 
recognized. 

In  the  instant  case  the  trial  judge,  after  charging  the  jury  in  ei:**!* 
accord  with  the  principles  adverted  to  above,  further  charged*  .^ubataa- 
tially,  that  although  a  party  may  be  absent  from  the  place  where  the 
crime  is  committed  and  such  a  distance  therefrom  as  not  be  Mt  to 
render  any  assistance  if  required,  yet  if  his  absence  is  for  the  purpo&e 
of  facilitating  the  commission  of  the  offense  he  is  a  principal  and  is 
constructively  present  aiding  and  abetting. 

The  question  recurs :  does  the  proposition  conveyed  in  this  chaw 
fall  within^  or  is  it  covered  by  the  doctrine  established  by  the  authon- 
ties  cited,  or  is  it  justified  and  sanctioned  by  any  known  rule  or  priu* 
ciple  of  law  f 
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After  an  exhaustive  examination  of  all  authorities  on  the  subject, 
and  the  minutest  consideration,  I  am  constrained  to  answer  this  ques- 
tion in  the  negative.  So  far  from  being  supported  by  authority  or  pre- 
cedent, I  think  it  opposed  to  the  controlling  principles  referred  to  and 
really  inconsistent  with  the  first  part  of  the  charge  given  to  the  jury, 
and  the  law  therein  so  clearly  enunciated.  , 

If  it  should  prevail,  it  would  efifectually,  in  my  opinion,  destroy  the 
distinction  so  firmly  established  between  principals  and  accessories 
before  the. fact. 

To  constitute  a  part^*^  a  principal  in  the  crime,  in  any  degree,  he  must  \ 
be  a  co-operator  therein  at  the  time  of  its  commission.  ' 

Thus  it  is  laid  down  by  Archibold,  that  going  towards  or  in  the  di- 
rection of  a  place  where  a  larceny  is  committed  for  the  purpose  of  as- 
sisting in  carrying  oft  the  property  and  assisting  accordingly,  but  at 
such  distance  as  not  to  be  able  to  assist  in  the  commission  of  the  fact, 
at  the  time  of  the  felonious  taking  and  carrying  away,  did  not  make 
the  party  a  principal  in  the  larceny.    Archibold  Cr.  PI.  a^d  Pr.,  p.  66. 

And  in  a  case  presenting  a  strong  analogy  to  the  instant  one,  where 
an  employee  in  a  house  in  pursuance  of  an  arrangement  made  with  a 
confederate,  admitted  this  confederate  into  the  house  where  he  remained 
tfll  the  next  day,  when  he  stole  the  money  from  a  cash-box  in  the 
house,  during  the  absence  of  the  employee  therefrom,  it  was  held  that 
the  latter  was  not  a  principal  in  the  crime,  but  an  accessory  before  the 
fact.     Reg  vs.  Jackwill  and  Perkins,  1  Carrington  and  Marshman,  p.  215. 

Reference  is  made  in  the  brief  of  the  Attorney  General  to  two  cases 
as  supporting  the  principle  announced  in  the  charge  we  are  considering: 
those  are,  Rey.  vs.  Flatman,  42  L.  T.  (  Eng. )  159  and  Scales  vs.  The 
State,  4  Tex.  App.  361. 

The  first  of  those  cases  turned  on  the  effect  to  be  ascribed  to  the  de- 
livery by  the  wife  of  the  husband's  goods  to  an  adulterer  and  did  not 
involve  the  general  principles  governing  the  point  or  question  under 
review. 

And  the  other  case  was  decided  under  a  special  statute  of  the  State 
of  Texas,  which  changed  materially  the  common  law  on  the  subject  of 
principals  and  accessories.  See  Peck  Digest,  art.  1809,  et  seq.  Penal 
Code.  art.  214,  ei  eeq. 

I  am  thus  brought  to  the  conclusion  that  there  was  an  error  in  the 
charge  complained  of  and  of  gravity  sufficient  to  vitiatcf  the  verdict  of 
he  jury  and  the  sentence  based  thereon. 

I,  therefore,  dissent  from  the  opinion  of  the  majority. 

37 
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State  ex  rel.  MarTJiy  v».  Jad^e. 

No.  yi7(3. 
The  State  ex  uel.  P.  A.  McHKAr  vs.  H.  L.  Lazajius,  Jvi^ge  of  Civil 
District  CorRT,  Parish  or  Oeleans,  DivisroK  E, 

The  ruliufc  of  a  district  Judge  refuAing  h  prtiillitiiniiry  ii^imcttoii  In  tvrtuwabJ«  an  mai  ftppHc*- 
50    496  ^'^^^  ^^^  ^  mandamiu. 

50    497        j^  suspensive  appeal  fiora  such  ruling  would  affiitd  uo  ailequiiiifc  rehetf. 

^    578]        In  the  exercise  of  the  snporvisory  powp^rA  ventRd  in  this  (]ourt  bv  ih^  pr^HiBtil.  CtmslitiitlQA, 
relief  can  be  allowed  in  cases  of  deulnU  nf  juHtiro,  in   whieh.  utider  ptwlMiii^  (^oiiKiito- 


LS    5i?  tlons,  none  conld  be  awarded . 

1 104    o4o 

A  inandaiMUf  Uej*  to  compel  a  district  Jodjre  to  f^r-int  au  miuDtNtiiku  Cn  Umiut,  wh^-rr-    a  r1«ar 

case  is  presented  and  the  reqniremf>nt^  nf  the  law  havi^  bi^inn  ua'mplithl    nitU  aari  wiier<* 
iignry  would  result   were  the  apprehended  act.  nom^hl  to  !>■?  pt«Totit»d^  not  i»rTt>stied. 
The  writ  may  issue  at  the  discretion  of  the  (Minrt  wb^iL'' T bo  Inw  Uom  ii^hi^idi^I  no  smJ equate 
relief  by  the  ordinary  means  and  wht^i-e  jui^tit:e  aod  ii5ni!«oii  r&iiiiLrti  tb^it  tnniL^  moilr  ^honirl 
exist  of  redressing  a  wrong,  or  an  abuHEi  of  any  nature  ;  alii  a  i:v»ti  wh«ri^  a  party   ha* 
other  means  of  relief,  if  the  slowneHHr  af  ordinary  lugf^L  forms  in  Ukely  to  pniduofl  sach  a 
delay  that  the  administration  of  JujiUct^  may  su0'«f. 
The  articles  of  the  Code  of  Practice,  dfirciinnt  nndcr  preyiouH    ConttkitallDiiM  have  bet* n  irivi^ 
fled  by  Article  90  of  the  present  CunflrHutioii  9tnd  serve  an  gaideA.  in  tlie  u\prcis4^  of  the 
supervisory  jnrlsdiction  of  this  Com-t. 
In  a  proper  oase,  this  Court  may  issue  a  mrttmlniag  order  which   vriU  prodiio«  tho  etluct  of 

the  iivjurction  asked,  had  it  been  gmutc^l 
There  is  no  error  in  reftising  an  ixg unction  whore  tb a  fltcta  aHeped  are  insafOidtuit,  thm  peti- 
tion disclosing  no  cause  of  action. 

A    PPLTCATION  for  Mandanms. 


O.  L.  Bright  for  the  Relator. 

Bayne  dt  Denegre  for  the  Ketspondeut. 


Tlie  opinion  of  the  Court  was  delivered  by 

BermudeZ;  C.  J.     This  is  an  application  for  u  niOiKfamuA. 

The  relator  claims  that  he  wuh  arbitrarily  rcfiiflpd  an  injuiiotiou  on 
the  face  of  a  petition  entitling  In  in  to  i>nc\  iluly  sworn  to  and  ai'coin* 
panied  by  a  proper  bond.  He  avers  that  his  petition  is  in  due  fomi, 
that  the  judge  had  no  discretion  to  exercise  and  was  bonnd  to  grant 
the  writ  as  a  matter  of  right ;  but  that  he  illegalJ j  and  wrongfully  re- 
fused the  same. 

He  aniiexes  the' petition  to  tlie  present  appUcutioii, 

That  petition  relates  sub atantiallj,  that  the  petitioner  has  coni* 
plied  with  a  judgment  of  this  Co  art  forbidding  him  ft-oiu  occupiring 
and  using  certain  premises  of  hisi  for  the  purpo.^e  of  toamifaeniring 
cisterns,  and  from  accumulating  theretn  inflammable  m/itrer,  until  the 
buildings  shall  have  beeu  put  in  a  condition  to  afibi-d  eei^urifcy  againifit 
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fire,  and  ordering  hiin  to  remove  from  said  premises  such  inflammalile 
materials  therein ;  that  the  plaintiff  in  the  case  has  threatened  to  t!5:e- 
eute  said  judgment  and  to  disturb  him  in  the  use  and  enjoyment  of  tlm 
property  which  belongs  to  him'.  The  petition  concludes  with  a  praj^er 
that  a  preliminary  injunction  issue,  that  after  due  proceedings  he  He 
declared  to  have  complied  with  said  judgment  and  that  the  injunction 
be  perpetuated. 

The  district  judge  returns;  That  he  has  declined  the  relief  askf'dt 
after  hearing  the  parties  on  a  rule  nisi,  that  there  is  no  suggestioUj  in 
the  petition  that  any  process  or  writ  has  been  applied  for,  or  issued  by 
the  defendants  for  the  execution  of  the  judgment,  nor  that  they  pro- 
pose any  action,  except  the  general  statement  that  they  threatened  to 
execute  said  judgment,  without  indication  when  it  was  done,  or  thsU, 
any  action  was  contemplated,  except  through  the  court ;  that  if  he  him 
erred  in  the  exercise  of  the  discretion  vested  in  him^  his  error  can  be 
revised  on  a{>peal  only,  etc. 

So  that,  two  question  are  presented  : 

1.  Whether  the  alleged  error  is  revisable  only  on  appeal. 

2.  Whether  the  pase  presented  is  one  in  which  a  mandamus  should 
issue. 

I. 

It  is  no  doubt  a  rule  long  settled,  that  generally  a  mandamvs  does  not 
lie  to  reverse  the  judgment  of  an  inferior  court,  and  to  command  tli€^ 
judge  thereof  to  render  a  particular  judgment.  The  last  rulings  orj 
that  question  are  to  be  found  in  28  A.  905  and  in  31  A.  794,  in  both  of 
which  it  was  distinctly  determined  that  a  mandamus  could  not  issue  t^o 
compel  a  judge  to  grant  an  injunction,  when  he  had  refused  one. 

It  has,  however,  been  held  that,  where  a  party  presents  a  proper  pe- 
tition for  an  iigunction,  which  complies  with  all  the  requirements  of 
the  C-  P.,  it  is  the  duty  of  the  judge  to  whom  it  is  submitted,  to  gniut 
the  writ  and  that  the  relator  is  entitled  to  it  o^  a  matter  of  right  29 
A.  796 ;  ;J0  A.  798 ;  0.  B.  49,  469.  Those  were  not,  it  is  true,  cases  in 
which  a  mandamus  was  asked ;  but  what  was  there  said  is  not  fhe  lesf^ 
significant,  as  the  announcements  made  were  designed  to  secure  im- 
portant rights  in  litigants  and  to  guard  against  oppressive  denials  of 
Justice  by  those  entrusted  with  the  administration  of  law. 
I .  The  rulings  made,  denying  the  )'elief  by  mandamus  from  the  6arlie.^t 
■ays  of  jorisprudence  to  the  present  time  in  this  State,  rest  upon  the 
neory  that  this  Court  wafe  without  power  to  issue  It,  as  its  j.urisdiction 
pS8  -appellate  only.     It  has,  nevertheless,  sometimes  iissumed,  not* 
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withstanding  its  restricted  sphere  of  acfioD,  in  cjisei*  demitrd  of  prre*it 
necessity,  to  allow  the  remedy  and  to  eotnmniid  fti>eoitic  action  by 
judges  of  lower  courts. 

Thus  in  14  L.  478,  the  court  has  issued  n  mttrnfamits  diit^rtiug  »  pro- 
bate judge  to  make  an  appointment  of  an  iiiulertntor.     In  A  B*  50  it 
said  :      That  a  mandamvs  could   issue,  even  wht^e  n  jmrtv   hnn  other 
means  of  relief,  if  the  slowness  of  ordinary  legal  fornix  in  likely    tn 
produce  such  immediate  injury,  or  mischief,  a»  oti^ht  ta  hv  prevented, 
to  enable  this  tribunal  to  command  inferior  eoarl^  to  ai-t  iu  ejiw^s  wlic*re 
delay  will  cause  damage  and  injustice.     In  7  A.  }2i^^  uhii*h  wur  an  ap- 
plication for  a  mandamns  to  compel  a  judge  to  rednee  tq   writing:,  a 
judgment  verbally  rendered  and,  in  4liie  course,  to  rj^ij  ir,  while  de- 
clining the  relief  the  court  said,  that  it  eould  prujierl^  inkntVre   only 
where  there  is  a  clear  abuse  of  discretion,  tend  in  >r  to  create  a  niunitV^t 
failure  of  justice  and  peimanently  fimstnite   ihe  right  t>f  a  litigant  t^ 
have  his  cause  placed  in  such  a  condition  hh  to  enable*  him  to  have  tbe 
benefit  of  the  appellate  jurisdiction  of  this  Court  which   the  Con^titu- 
tion  has  conferred  ujwn  it.     It  has  the  power  to  award  writ:*  i>f  man- 
damus in  cases  witlrn  that  jurisdiction j  lor  the  necefisarv   niaiutenance 
of  it.     In  17  A.  189,  it  has  ordered  a  lower  judge  lo  deet<H'  the  eieeu- 
tion  of  a  will.     We  neither  criticise  nor  approve  those  rulings. 

In  the  case  of  State  ex  rel.  Padron,  iil  A.  794,  in  which  a  mnndnma^ 
was  asked  to  compel  a  judge  to  issue  :iu  iujnmaiou,  decided  l*y  our  im- 
mediate predecessors,  it  was  said,  that  Artielei*  830  and  tf-Jl,  C;  P.,  aro 
sufficiently  broad  and  would  authorize  the  writ,  if  the  court  liad  not 
been  restrained  by  the  constitutional  provision,  which  dechm^s  that 
its  jurisdiction  is  ai)pellate  only ;  thuK  intimating  tJiat  hut  for  that  re* 
striction,  and  had  it  a  more  enlarged  jnrisdierion,  ir  could  grant  tbc 
relief  asked,  on  a  proper  showing. 

Since  that  opinion  was  rendered,  the  eoudition  of  things  lias  changed , 
The  Constitution  of  1879  has  conferred  ou  this  Court  not  only  an  ap- 
pellate, but  also  an  unqualified  8upervif^4>ry  jurisdiction  over  all  inferior 
tribunals,  thus  enabling  it  to  act,  when  pnecediog  cemt^  of  la*it  resort, 
had  proved  powerless  so  to  do. 

In  the  case  of  State  ex  rel.  City,  3^  A,  550,  in  which  tlie  present 
Court  first  bad  occasion  to  consider  the  object  and  extent  of  Article  90 
of  the  Constitution,  which  confers  this  supervicM>Ty  control  and  juris- 
diction, it  was  deliberately  announced,  after  reriew  of  all  anterior 
laws  and  jurisprudence  that,  as  under  the  existing  Constitution  the 
previous  restriction  as  to  jurisdiction  does  not  so  broadly  operate,  tbe 
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OcHirt  was  peiiiapfl  more  at  liberty  t-o  ^ve  effect  t^  these  articlea  of  tlie 

^  Code  of  Pmctiet'  and  it  lias  Uei^ti  held  that,  in  a  proper  case,  where  the 
requirements  of  the  law  had  been  complied  with,  the  right  to  an  in- 
junction is  absolute  and  the  judge  without  discretion  to  refuse  it— wan* 

■huHM  might  be  a  proper  remedy  in  a  case  clearly  sufficient  on  the 

■nets  and  where  no  question  of  law  is  involved. 

It  was  there  further  said,  tliat  the  context  of  Article  90  makes  it  I 

clear  that  our  revisory  power  should  only  be  expressed  throu^^Ii  the 

medium  of  the  state<l  wTits ;  that  the  articles  of  the  C.  P.  regulating 

WkeEQ  are  broad  enough  to  cover  many  cases  which  were  excludett  from 

Bpe  cognizance  of  the  late  Supreme  Court,  under  the  provision  of  the 

^kmer  Constitution,  declaring  that  the  Supreme  Court  shall  have  ap- 

H^late  jurisdiction  only.    Under  the  interpretation  of  that  provision 

Hkrt.  90)  it  was  held,  that  this  Court  is  emancipated  from  the  restraint 

iod  that  it  may  issue  said  writs,  in  all  cases  covered  by  the  provisiona 

I  ef  the  Code  of  Practice,  both  in  appealable  and  unappealable  caaeH, 

under  a  proper  showing.     See  also  J12  A.  555,  etc. 

So  that,  the  articles  of  the  Code  of  Practice,  which  had  remained 
Eddrmant — as  it  were,  a  dead  letter — have  since  been  vivified.  They 
^kw  arc-  in  full  force  and  effect,  assisting  and  guiding  us  in  the  admin- 
Ktaratton  of  justice,  in  the  exercise  of  our  supervisory  jurisdiction. 

'     Referring  to  that  Code,  the  wise  provisions  of  which  have  long  slum- 
bered, we  find  it  distinctly  stated  that  the  object  of  the  writ  of  man- 
If^ttufi  U  to  prevent  a  denial  of  justice  ;  that  the  wiit  should,  theivfore, 
'be  iftflucd  where  the  law  ha*  assigned  no  relief  by  the  ordinary  nirans 
and  where  justice  and  reason  recjuire  that  some  mode  should  exist  ttl 
WktAtem^mg  a  wrong,  or  an  abuse  of  any  nature  whatever.     It  tti  Ltrie:^^ 
^bs  the  Code,  at  the  discretion  of  the  court,  even  where  a  paify  lias 
^p^rnLeans  of  relief,  if  the  slowness  of  ordinary  legal  forms  is  likely 
™  produce  such  a  delay  that  the  administration  of  justice  may  ^uftVi* 
^^ra  it.     C.  P.  830,  831. 

In  cai^eslike  the  present  one,  in  which  an  injunction  was  refused  in 
I  Iminf^  (ifter  hearing  on  a  rule  nifti,  it  has  been  held  that  an  a]>peHl  lies ; 
[bnt  it  haa  never  been  decided  that  such  an  appeal,  even  if  allowed  as 
i  em^pensive  one,  would  operate  as  the  desired  injunction  whould  hikve 
^ione,  had  it  been  granted.  Indeed,  it  is  hard,  not  to  say  impoz^rtible, 
^  eonfeive  how  a  suspensive  appeal  from  a  decree  refusing  an  injunc- 
rau  produce  the  effect  of  preventing  the  act  which  the  injunction 
Kmgbt  would  have  arrested  had  it  been  allowed. 
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It  would  be  highly  dangerous  to  tlio  iidDiiiiiAlriitia\  of  jaatice  K^^ve 
to  an  appeal  from  an  order  refusing  an  injiiiirtioM,  the  eflWt  of  pre- 
venting the  act  which  the  itijiinpti(ni.  if  iflsiu^d,  would  have  arrested, 
for  in  all  cases  in  which  an  inJnncHon  woidd  be  deeliDcd,  vxen  rigbt- 
fully,  lawful  acts  wouUl  be  iii  variably  S4ii]>iiresspd.  No  doubt  an  ap- 
peal lies,  but  if  termed  susptoinivt-,  it  is  harrtin  of  t^ftVct  in  t^at 
sense. 

So  that,  if  there  be  a  remedy  it  is  not  an  adequate  one,  and  if  a  party 
entitled  to  an  injunction  is  refused  the  same,  lie  remains  with  a  right 
but  without  a  remedy — at  the  mercy  of  a  district  judge,  unless  tbis 
Court  can  interfere  and  relieve  him  from  the  effect  of  a  deni&l  of 
justice. 

Where  a  clear  case  for  an  injun<-.tiou  is  presented,  it  is  the  dut)  or 
\  the  judge  to  grant  the  relief.     He  has  then  no  more  discretion  to  es({- 
cise  than  when  seasonable  application  is  made  and  a  proper  bond  tt  n- 
dered  for  an  appeal  in  an  appealable  case. 

In  such  a  case  it  is  manifest  that  justice  and  reason  require  thatsoim^ 
mode  should  exist  of  redressing  at  once  the  wrong  or  the  &him^  of 
power  on  the  part  of  the  district  judge,  even  if  there  be  other  nieun.* 
of  relief,  or  the  slowness  of  ordinary  legal  foi-ms  would  produce  an 
a  dely  that  tlie  administration  of  justice  may  suffer  from  it. 

On  this  branch  of  the  case,  we,  therefore,  conclude  that  this  Court 
has  jurisdiction  to  issue  a  rnandamus  to  compel  a  district  judge  to  al- 
low an  injunction  in  limine,  whenever  a  proper  state  of  facts  is  prt- 
sented  and  all  the  requirements  of  the  law  have  been  complied  witii. 

In  such  case,  this  Court  may  grant  a  restraining  order  which  will 
operate  provisionally  as  the  injunction  asked  but  declined,  would  have 
done  had  it  been  allowed. 

II. 

But  it  does  not  follow  that,  because  this  Court  has  such  power  to  m- 
terpose  its  authority  in  cases  of  emergency  and  denials  of  justice,  it  will 
thus  interferer,  whatever  be  the  case  presented.  It  >vill  issue  the  writ 
in  its  discretion,  according  to  the  exceptional  fe^itures  of  each  ca^^e 
submitted. 

In  the  present  instance  the  district  judge  has  adduced  8atiB£ftct4  ry 
reasons,  resting  both  on  an  absence  of  facts  and  a  consideration  of  'jij 
law,  for  refusing  the  injunction  asked,  which  are  substantially,  t  at 
the  petition  is  deficient,  as  it  discloses  no  cause  of  action.    W^  do 
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not  propose  to  elaborate  those  reasons  which  are  indicated  in  the  be- 
ginniiig  of  the  opinion  and  which  we  deem  amply  sufficient  to  exon- 
erate the  respondent  from  the  charge  of  an  arbitrary,  illegal  and 
wrongful  denial  of  justice. 

It  is,  therefore,  ordered  that  the  restraining  order  herein  made  be 
rescinded  and  that  the  application  for  a  mandamus  be  refused  at  the 
cost,  of  relator. 

Rehearing  refused. 


36    583 
No.  8929.  110    242| 

Margaret  Moclair  vs.  James  Leahy,  Her  Husband. 

Cm^I  exeeaaes  of  the  husband  towards  his  wife,  cnnsiflting  in  abasing,  onrsing  and  strfking 
her.  refosing  her  food  and  sabsisteuce,  medicine  and  medical  aid  daring  her  sickness, 
when  shown  to  be  able,  with  vutficient  means  to  famish  the  same,  are  camses  which  en~ 
UUe  the  wife  to  a  separation  from  bed  and  iioard. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans 
rL    EightoTf  J. 


Jos.  H,  Spearing  for  Plaintiff  and  Appellant. 
E,  H,  Bryan  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Plaintiff  sues  her  husband  for  separation  from  bed  and 
board^  on  the  grounds  of  ill-treatment  and  cruel  excesses  and  outrages. 

His  defense  is  a  general  denial,  followed  by  the  charge  that  the 
wife's  irascible  temper  and  violence  of  character  have  been  the  sole 
causes  of  their  disagreement. 

The  wife  has  appealed  from  a  judgment  rejecting  her  demand. 

The  evidence  shows  that  the  defendant  has  cruelly  ill-treated  his 
wife,  towards  whom  he  committed  excesses  and  outrages  which  com- 
piled her  to  seek  refuge  at  the  house  of  her  parents. 

The  parties  were  married  in  October,  1881,  and  the  ill-treatment  of 
the  wife  began  in  May  following,  hardly  six  months  after  their  mar- 
riage, at  a  time  when  conjugal  relations,  it  ever,  run  smooth  and  har- 

»niously.  • 

It  appears  from  the  record,  that  from  the  beginning  of  their  quarrels 

the  time  of  the  institution  of  the  present  suit,  the  parties  had  no 

ore  peace  together,  and  that  the  husband's  conduct  became  absolutely 

[bearable* 


Digitized  by  VjOOQIC 


584  SUPREME  COURT  OF  LOUISIANA. 

Moclair  vs.  Irivnh^-. 


Among  other  cruel  excesses^  he  is  shown  to  have  refused  her  all  lueiwiA 
of  subsistence,  even^ood,  although ^  as  a  skilled  medijmk%  he  was  earn- 
ing ample  wages;  by  reason  of  which  she  was  com  pelted  to  go  to  her 
father's  house  for  her  meals.  He  thr.s  bcrmin.^  iii'itated  at  her  frequent 
absence  from  home,  to  the  extent  of  refuHin*;  to  iidmit  lier  iu  th<^  houiie 
on  her  return  in  the  evening  from  \u^v  piueijf^'  domicile.  It  is  also 
shown  by  the  evidence  that,  during  a  ^pc^ll  of  HJekneas  with  wUicIi  Abe 
was  afflicted,  he  refused  to  procure  mediuiut'  or  m(*di(*al  aid^  for  which 
she  had  recourse  to  her  friends  and  nlutives.  Duritig  iiis  ire  sind 
frenzy,  he  broke  the  furniture,  cursed  and  used  toul  Iau<;imge  as»i"**'^ 
his  wife,  whom  he  struck  on  two  occasfaus!. 

A  woman  subjected  to  such  treatment  ifi  jus titiable  in  taking  rt'fiigi* 
with  her  parents  and  is  entitled  to  the  iutt^rvontion  of  the  lavvt*  eoHcted 
for  the  protection  of  ill-treated  and  abused  wive  a. 

An  attempt  was  made  to  show  that  tlie  wife  had  a.  had^  irji>icildr  and 
uncontrollable  temper;  and  that  on  on (5  oecaeion  her  iondiut  Jiiid  be- 
come scandalous  through  her  violent  refusnl  hi  allow  men  U)  remove 
the  furniture  from  one  house  to  another,  under  her  hnsband'a  orders. 

The  facts  are  that  she  refused  to  allow  furniture,  which  she  ckiuieil 
as  her  own,  to  be  removed  to  a  house,  whor^  she  had  dererminf*d  not 
to  follow  her  husband,  after  his  conduct  and  excesrteij  liud  i^udored 
their  living  together  insupportable. 

We  are  satisfied  that  all  the  troublcH  of  that  unfortunate  household 
are  wholly  attributable  to  the  fault  of  the  hnsbjind  and  that  the  wife 
is  entitled  to  relief. 

We  note  her  prayer  for  alimony  and  for  n  iitj  nidation  of  the  com- 
munity interests,  but  the  evidence  is  not  hutiieieni;  to  allow  na  to  inf-el- 
ligently  dispose  of  that  issue  in  the  prc^ssL^nt  jiroceediug^.  We  rei4erv» 
her  rights  to  press  her  claims  thereto  in  a  etepiirate  action. 

It  is,  therefore,  ordered  and  decreed  tliat  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed ;  and  it  i^  now  ordered  and  adjadged 
that  plaintiff  do  have  and  recover  judgrnt^nt  of  reparation  ft\nn  bed 
and  board  against  her  husband,  with  her  costs  iu  both  courts,  and  with 
the  reservation  of  her  right  to  alimon,v  and  the  liquidation  of  the  com- 
munity in  a  sefflirate  action. 

Rehearing  refused. 
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No.  8870. 
Mfti*.  C.  Honold  vs.  Victor  Mevek  et  als. 

riALutlif  dvued  cerLa^Tt  c^rpdration  stook,  which  Mtood  on  the  books  of  the  corporation^ 
ti^r  n&ui^i  uiid  fill  which  tfhc  held  a  certificate  aUo  in  her  own  name.  She  ^ve  a  power  of 
atciime J  Co  mn  n^enl  to  neU  and  transfer  the  stock.  The  a^^ent  fraadolently  pledged  the 
stock  in  favor  of  defendants,  to  seoare  the  debt  of  a  commercial  firm  of  which  he  was  a 
member.  The  pledge  was  effected  by  means  of  a  trarutfer  to  defendants  on  the  books  of 
the  company,  made  by  virtae  of  the  power  of  attorney,  and  a  certificate  was  issued  in 
the  name  of  defendants.  Defendants  had  no  knowledge  of  the  fact  that  the  stock  be- 
longed to  plaintiff.  They  accepted  the  tritnsfer  on  the  f^ith  of  the  certificate  issued  in 
their  own  name.  HieUj  that  they  were  not  bound  to  enquire  into  plaintiff's  title,  and 
that  the  latter  cannot  recove  r. 

A   PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\.     Tissot,  J. 

T,  J.  Semmes  dc  Payne  and  Henry  Bents  for  Plaintiff  and  Appellant. 

1  An  agent  authorized  to  sell  cannot  pledge  his  principal's  (property,  to  secure  his  own 
debt.  Stoiy,  Agency,  §§  Ti.  2S5,  228;  Kent,  2  vol.  p.  626,  et  aeq.;  Wharton,  Agency,  pp. 
193.  745,  et  teg.;  G.  C.  3145 ;  25  A.  813 ;  19  A.  368 ;  19  A.  300 ;  10  A.  70,  and  cases  cited. 

S.  The  maxim  :  En  fait  de  meuUu  la  potaestion  vaut  tUre,  is  no  part  of  the  law  of  Lonisi  - 
ana.  It  was  unknown  to  the  Roman  law.  Troplong,  Prescription,  vol.  2,  pp.  556  and 
5e0 ;  Dnrauton,  vol.  15,  §  385.  It  was  introduced  in  the  Napoleon  Code,  as  the  heading 
of  Article 2379.  In  adopting  Article  2279  of  N.  C .,  we  rejected  in  Louslana  ita  heading. 
See  Code  of  1806,  p.  488.  Articles  75  and  76 ;  Code  of  1825,  Arts.  3506-7.  In  Louisiana 
^e  right  of  revendication  of  movables  from  a  bona  fide  purchaser,  is  well  established . 
9  Rob.  525;  10  Rob.  55;  11  Rob.  16;  C.  C.  2452;  Stem  Bros.  vs.  Bank,  34  A  1119,  and 
caaea  cited. 

3.  An  exception  to  the  rule  is  when  the  true  owner  has  put  o%his  agent  the  indicia  of  own- 
enkip.  6  A.  7,  313,  516 ;  5  A.  73,  and  cases  cited.  The  owner  of  stock  of  a  corporation 
does  not  put  on  his  agent  the  inditcia  of  ownership,  if  he  does  Inot  transfer^the  stock  to 
him  or  assign  his  certificate  to  said  ageat,  or  in  blank.  Such  owner  does  not  exhibit  his 
agent  io  the  world  as  the  apparent  owner,  by  simply  giving  him  a  power  of  attorney  to 
eeU.  74  N.  Y.  226 ;  46  N.  Y.  325;  49  N.  Y.  289;  Moores  vs.  Citizens'  Bank  of  Piqua, 
Joat  decided  by  United  States  Supreme  Court. 

4.  A  pledgee  cannot  prescribe.  C.  C.  3175.  Prescription  of  movables,  only  applies  to  cor- 
pofreal  movables  and  obligations  to  bearer.  Marcad6,  Prescription,  p.  254;  Laurent,  vol. 
33,  p.  580;  Troplong,  Prescription,  vol.  2,  p.  583.  Prescription  suspended  in  favor  of  the 
wife  when  action  prejudicial  to  husband.    C.  C.  3525 ;  2  A.  V56,  834 ;  34  A.  822. 

Julms  Aroni,  B.  F.  Jonm  and  Breaux  &  HaU  for  Defendants  and  Ap- 
pellees. 

1.  One  -who  has  conferred  upon  another,  by  a  written  transfer,  all  the  indicia  of  ownership 
of  property,  is  estopped  to  assert  title  to  it.  as  against  a  third  person  who  has  in  good 
faith  acquired  for  value,  from  tiie  apparent  owner.  Dos  Passes,  p.  601,  and  note ;  Mc- 
NeU  TB.  Tenth  Nat.  Bank.  46  N.  Y.  325;  Moore  vs.  Metropolitan  NaUonal  Bank,  55  N. 
Y.  46 :    Berwick  vs.  Marye,  9  Nev.  312. 

^.  Stoek  assigned  as  security  of  a  negotiable  note,  transferred  before  maturity,  is  taken  by 
the  aadgnee  firee  fh>m  all  equities,  on  the  ground  that  the  security  partakes  of  the 
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nature  of  the  debt.  Dos  Paasos,  Stock  Exchan^^t^A  p.  379 ;  £e'iini»t  vn.  The  Supef^i- 
8or0,  16  Wallace,  464;  Carpenter  vs.  Logan,  16  Wallace,  !n5;  Bat^rillB  Institute  ▼«- 
Kaufuian,  18  Wallace,  153 ;   9  Wisconsin,  504-511 . 

The  power  to  sell  includes  the  power  to  pledge.  CUt-lc  M  Btlsblv  ^m  Banraiu.  20  A..  TT  t 
Davidson  &  Hill  vs.  Bodley,  27  Al.  150. 

Pledge  may  be  made  legally  under  form  of  sale.     Wair  y*.  Wolf,  LS  A.  SSl.  and  mutlicir 
ties  cited. 


The  opinion  of  the  Court  wafi  delivered  by 

Todd,  J.  This  is  an  action  on  the  pari  of  the  plaintiff  to  rec^v*^r 
of  tlie  defendants  one  hundred  shares  of  stock  of  the  St>  Charlea  Ftiiil- 
road  Company,  or  its  value,  and  dividends  on  the  aanie. 

The  defense  made  to  the  action  is  substantially,  that  the  shiueei  in 
question  were  transferred  on  the  books  of  the  company,  for  a  valuable 
consideration,  to  Meyer,  Weis  &  Co.,  the  def^udants^  tlien  composio^ 
said  firm,  who  received  the  certificate  of  stock  therefor,  in  the  re^lar 
course  of  business,  without  knowledge  tli^it  plaintitf  had  any  intei^st 
therein,  and  it  was  not  incumbent  upon  them  to  tiud  out,  touching  sizoh 
interest. 

They  further  say  that  the  said  certificate  of  etock  was  issued  to  them 
for  the  protection  of  Baring  Brothers  &  Co.j  of  England,  and  wiw,  im- 
mediately upon  its  receipt,  turned  over  to  the  ageDt^  of  said  firm  in 
New  Orleans,  who  accounted  for  the  saute ;  that  the  stock  had  long^ 
since  been  sold  to  otlier  parties,  and  defendants  were  unable  to  saj 
who  were  now  the  owifers  of  it.  They  further  allege  that  the  transfer 
of  the  stock  to  them  was  made  by  a  party  fully  authonzed  by  plaiutiff 
to  make  it,  and  that  the  certificate  having  been  issued  and  ^teeeived 
in  the  usual  and  regular  way,  their  title  thereto  was  perfect.  Tlie  de- 
manci  was  resisted  on  other  grounds  unnecessary  here  to  mention* 

From  a  judgment  in  favor  of  the  defendants  the  plaintiff  haji  ap- 
pealed. 

The  facts  bearing  on  the  controversy  are  briefly  these  i 

There  was  a  commercial  partnership  engaged  in  businesw  in  the  city 
of  New  Orleans  during  the  years  1877  antl  JS7S,  under  the  t^tyle  of  Ho- 
nold  &  Co.,  composed  of  the  husband  anti  the  son  of  the  plain tif!^  The 
son  held  a  power  of  attorney  from  the  plaintilf  to  sell  the  stock  of  the 
St.  Charles  Railroad  Company,  which  plaintiff  tiwned  nt  the  tinie  and 
which  stood  in  her  name  on  the  books  of  the  coinpauy,  being  the  «tock 
which  forms  the  matter  in  dispute  in  this  rase,  and  said  power  of  attor- 
ney contained  full  authority  to  transfer  the  atoek* 
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Thia  agent  did  make  a  traiigtet-  tm  tU*^  \ook^  of  tlie  company  of  th*; 
itork  in  question  to  M^^er,  WoiH  &.  (\>.^  the  de  fend  ants'  tirm  at  the 
tijne,  II lid  ii  crrtilicnte  for  said  Mov^i  wni^  therenpfin  i«Hiifid  by  the  fo»i- 
pan^  t<r  8nid  flnn. 

TTie  validity  of  this  trausfer  is  df^jiiL-d  by  the  plaiutiti;  on  the  j^mmids^ 
iubstantially,  that  the  trunafer  in  qnefttioii  whk  really  n  pledjr*?  of  the 
■lock  for  the  debts  of  Houold  &  Co.,  nod  the  ageut  had  no  power  to 
pU^djje  tlie  mimt  for  hiB  own  or  his  liini'ti  dobt,  and  thai  this*  proi>erty 
ef  the  plaiutirt'  ronbl  not  be  nsed  to  pay  her  husband- k  dehtj*  or  thai  i»f 
tfa«  firm  of  whirh  he  \\n^  a  ui ember. 

It  lis  uDdoubtcdly  true  that  this  Iranafer  tth*;  uiadts  to  ftenire  a  con- 
liii^ent  liability  of  Honold  &  Co,,  whieh  it  is  unjieeessary  to  explain; 
utd  there  ia  uo  evidence  to  show  tJiat  it  wa^^  with  the  knowledge  and 
jiensent  of  the  plaintifT. 

'  It  is  just  a«i  true,  however,  that  Meyer,  We  is  &  Co.  had  no  knowled^ 
it  the  time  of  the  transfer  of  plaintift"'s  interest  in  the  stock;  that  the 
irat  and  only  mforniation  they  had  of  tlieir  title  to  the  stoek  was  fnr- 
Atshed  bj  the  rertificjite  iBi^iu^l  to  them  by  the  coniiJftuy  after  the  trans- 
fer had  been  ujade  to  thein  on  its  books,  eonv^eyed  in  a  letter  to  them 
from  Honold  &  Co.,  stating  the  purposes  of  the  transfer;  that  Meyer, 
Weis  &  Co.  accepted  the  transfer  and  K^^^e  a  valuable  ironside  rati  on  for 
the  st4>ek,  and  that  it  went  into  the  hand»  of  otiier  partien  iuuuediately 
tijtrt  after  and  was  subsequently  sold,  in  fartlierauee  of  the  purposed 
for  which  the  trausiler  was  made. 

Under  this  state  of  facts,  the  important  question  arises  whether  the 
^laintifr  is  entitled  to  reeover  of  the  defendant  this  stock ,  or  its  value. 

A  mature  eont^ideratton  of  the  question  in  all  ite  bearings,  and  an 
axhauatirc  exiimi  nation  of  the  authorities  bearing  on  it,  lead  us  to  the 
conclusion  that  she  is  not  entitled  to  reeover- 

It  ifi  true  that  plaintiff  was  tbe  undisputed  owner  of  the  stock,  and 
file  same  stood  in  her  name  ou  the  books  of  the  eonipany.  It  is  also 
true  that  she  hrul  given  to  her  agent  no  authority  either  to  sell  or  pledije 
it  for  htA  own  debt«  or  those  of  bis  firm^  and  there  can  be  no  doubt  tliat 
if  Heyer,  Weis  &.  Co.  had  received  this  stork  directly  from  the  hands 
nf  the  agentf  after  being  made  acquainted  with  plaintitt'^s  owuere^hip  of 
the  aanie,  and  after  an  inspectitm  of  the  ageut^s  authority  or  pfiwer  of 
fctomey  in  the  premises,  and  of  the  actual  corisideration  for  whieh  it 
Wm  "deceived,  they  eould  have  acquired  no  right  to  the  t^tock  that 
eonlc  prevail  against  plaintiff's  claim  thereto. 
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For  in  such  case  defendants  would  have  beeu  appri^td  af  p1aiiiti:ff^»! 
ownership  of  the  stock  and  the  want  of  authority  in  the  A^ent  to  dis* 
pose  of  it  for  the  purposes  proposed.  Just  an  little  would  they  have 
been  protected  if  they  had  acquired  it  from  the  agent  directly,  in  the 
absence  of  any  authority  to  sell,  relying  on  his  t)os^i^eiision  of  the  stock. 

Such,  however,  was  not  the  case.  Meyer,  \\>ifs  &  Vo,  did  not  ac- 
quire the  stock,  and  the  evidence  of  their  title  thereto,  solely  a.ad 
directly  by  the  act  of  this  agent,  and  immediately  from  him-  There 
was  another  agent  or  intermediary  in  the  affair,  forming  im  important 
factor  therein  and  whose  participation  in  the  matter  exerciwes  a  con- 
troling  influence  upon  the  legal  result  and  the  conclnsioi]  to  which  we 
have  arrived. 

We  refer  to  the  company  itself.   It  was  the  depuaitary,  custodian  and 
guardian  of  the  plaintiff's  stock,  and  as  such  an  ni^enr  of  the  plaintiff, 
without  whose  consent  and  co-operation  the  tratisfer  u\  tjuestion  <*ould  , 
not  have  been  effected. 

To  the  company  the  agent  and  son  of  the  plaintiff  suhuiitfeed  a  power 
of  attorney  from  his  principal,  giving  him  full  ^lutliority  t4>  sell  and 
make  a  transfer  of  the  stock.  On  the  faith  of  tlmt  iauthoritj^  tbc^  tnini^- 
fer  was  permitted  and  recognized  as  valid  by  the  coittpsmy^  and  on  the 
faith  of  the  transfer  thus  made  by  due  authority  the  company,  as  iu 
duty  bound,  issued  a  certificate  for  the  stoc]^  to  the  tmnsferer-s,  Meyer» 
Weis  &  Co.,  thereby  and  therein  declaring  them  t-o  be  the  o\vner6  of 
the  stock.  No  possible  blame  could  attach  to  the  company  for  irt^  act« 
in  the  premises.  The  plaintiff's  counsel  a^mit  thiw,  vrlien,  w  tbeir 
brief,  they  say  (quoting) : 

"  Upon  the  simple  inspection  of  his  power  of  attorney,  the  company 
was  bound  to  peimit  the  transfer  on  its  books,  and  as  a  eonseqwenre 
thereof  to  issue  a  certificate  to  the  transferee." 

How  then  can  we  impute  any  fault  or  negli|rence  t^  the  defendant  a 
for  acting  on  the  faith  of  a  transfer  made  by  diir  authority,  and  of  a 
certificate  issued  in  compliance  with  a  legal  r«H]uiremeut,  re(M>gTiiziu^ 
the  transfer  as  made  by  competent  authority  and  as  conveying  the 
ownership  of  the  stock  to  the  transferees?  We  do  not  think  they  were 
in  fault,  and  they  were  justified  in  believing  they  were  the  lawful  hold- 
ers of  the  st-ock  and  acting  on  that  belief.  The  fanlt  is  to  be  found  for 
the  loss  incurred  by  plaintiff  not  in  the  company,  nor  in  Meyer,  Wei  if 
&  Co.,  but  in  the  agent  selected  by  her  and  charged  with  the  responsi- 
ble trust  of  disposing  of  the  property.  In  tntth,  the  whole  question 
would  seem  to  resolve  itself  into  this:  whether  the  \om  i^hould  fall  on 
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Mt^j^r,  Wt^is  &  Co.j  innocent  parties  in  tlie  transaction,  as  we  have 
sliowu,  and  \vJi«  giwa  their  money  or  credit  for  the  stock,  rather  than 
fia  tilt*  piii  ill  tiff,  wht^Ji  it  is  evident  that  the  loss  was  caused  by  the  act 
ftf  Jin  unfaithful  a^ent,  chosen  by  her,  and  who  used  the  power  with 
which  he  \v:i^  eiitiusited  for  his  own  personal  gain.  We  think  thero 
conld  T)t-  but  one  mrswer  to  this,  an  answer  supported  by  the  highest 
letral  authority  and  (elementary  in  principle.  Thus  we  read  in  Smithes 
Mercantile  Law,  p.  J 58: 

*'He  who  accrediti>  another  by  employing  Irim,  must  abide  by  effects 
of  that  credit,  and  will  be  bound  by  contracts  made  with  innocent  third 
per?M>ij,'^  in  the  BeeiniLg  course  of  that  employment,  and  on  the  faith  of 
that  t-vcdit,  svliether  the  employer  intended  to  authorize  him  or  not, 
«itiee  wht*re  one  of  hvo  innocent  persons  must  suffer  by  the  fraud  of  a 
ttiird,  he  who  eunbled  that  third  person  to  commit  the  fraud  should  be 
the  sufferer/^ 

And  we  are  fiiitlicr  supported  in  the  conclusion  we  have  reached 
toiicbtiig  the  nglitH  <if  the  defendants  under  the  transfer  and  the  cer- 
titicntc  for  the  stock  issued  by  the  company  after  such  tr&nsfer,  by  sev- 
eral udjiidicatloni^  in  cases  bearing  a  striking  analogy  to  the  instant  one. 

ThiiH»  ('hief  Jiiatice  Taney,  in  deciding  the  case  of  Lowery  vs.  Bank 
of  Baltimore,  says: 

**  The  party  to  whom  it  is  transferred  rarely,  if  ever,  seee  the  entry, 
and  relies  altogether^  upon  the  certificat-e  of  the  proper  oflScer  of  thfe 
bank,  etiiting  tliat  lie  is  entitled  to  so  many  shares,  that  is  to  say,  so 
mnny  ^hnreft  have  been  transferred  to  him  by  one  who  had  a  lawful 
right  to  niJike  the  transfer." 

Tie  then  teferfi  to  the  case  of  Davis  vs.  Bank  of  England,  above  cited, 
ami  goes  on  to  «ay:  *'And  as  it  (the  transferee  bank  of  the  stock)  paid 
a  valnahle  consi deration,  and  had  no  notice,  actual  or  constructive,  of 
any  viola tioii  of  trust,  upon  which  the  transfer  could  be  imperiled  in 
equity »  it  had  a  riglit  to  sell  the  stock  for  the  payment  of  the  note  for 
which  it  was  pledged  and  to  make  the  purchasers  a  valid  title.  A  dif- 
ferent mle  wonltl  render  the  right  of  every  purchaser  of  stock  in  a  bank 
inaeciire  or  liable  to  doubt,  and  greatly  impair  its  value,  and  would, 
moTeover,  serioiiftly  disturb  the  usages  of  trade  and  the  established  or- 
der of  business  in  relation  to  this  subject,  in  a  manner  highly  injurious 
to  the  conimanityi  for  purchasers  always  rely  on  the  certificate  of  the 
bank  in  which  it  is  held  as  conclusive  evidence  of  the  ownership.  Most 
commonly,  the  purchase  is  made  through  a  broker,  and  the  buyer  does 
not  know  who  is  the  seller  and  who  makes  the  transfer;  the  certificate 
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of  the  bank  tells  him  that  he  is  entitled  to  ro  many  lihai-es,  iiud  be  f  >ay  i» 
his  money  upon  receiving  the  certificate^  without  further  inquiry  -  Ir 
would  be  unjust  and  inequitable  to  chargii  tlic  stoek  m  hift  hand?^  ^vitii 
any  equitable  encumbrance  or  trust,  however  created,  which  was  not- 
known  to  him  at  the  time  he  paid  his  money." 

(See,  also:  Davis  vs.  Bank  of  England,  2  Bingham,  ;^3;  9th'  Elug. 
Com.  Law  R.451;  Hulbrook  vs.  Zinc  Co.  57  N.  Y.  616;  Salisbury  Mills 
vs.  Townsend,  1()9  Mass.  Ill;  National  Bank  vs.  Watsontown  Bank. 
105  U.  S.  (15  Otto)  217.)   . 

We  have  examined  the  authiii*ities  cited  by  the  plaintiff's  counsel, 
and  the  examination  has  satisiied  us  that  they  are  not  opposed  to  the 
doctrine  above  announced.     They  refer  mainly  to  cases  when  the  pur- 
chases'of  the  stock  or  other  like  ])roperty  were  made  from  persons  not 
the  owners  and  having  no  authority  to  sell,  and  wlien  the  buyers  acted 
on  the  faith  of  the  possession  alone  of  the  sellers.     This  Court  has  held 
in  the  case  of  Stern  Bros.  vs.  Germania  Bank,  34  A.  1119 — a  case  also 
cited  by  the  plaintiff's  counsel  as  supporting  her  pretensions — ^that  un- 
der such  circumstances  the  purchaser  would  not  be  protect-ed  as  against 
the  true  owner;  but  the  principle  announced  in  that  and  other  similar 
cases  has  no  direct  beaiing  on  the  instant  one. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed,  with 
costs. 


Dissenting  Opinion. 

Bermudez,  C  J.    The  dual  question  presented  in  this  case  is  simply: 

Whether  the  agent  of  a  married  woman  can  concoct  with  her  husband, 
who,  with  him,  forms  a  commercial  partnership,  so  as,  without  her 
knowledge  or  consent,  under  a  power  to  sell,  pledge  stock  belonging  to 
her,  in  favor  of  a  creditor  of  theirs,  as  security  of  their  indebtedness  to 
him ;  and,  whetlier  such  creditor  is  or  not  bound,  before  accepting  the 
pledge,  to  inquire  into  the  right  of  the  pledgeor,  or  transferror,  to  dis- 
pose of  it  as  a  pledge  under  the  guise  of  a  transfer. 

The  evidence  leaves  no  doubt  that  the  certificate  of  stock  in  the  name 
of  defendant  was  not  designed  to  vest  a  title  of  ownership,  but  merely 
to  stand  as  a  pledge.  It  also  shows  that  the  agent  of  the  plaintiff  had 
no  power  to  pledge  the  stock,  although  he  had  that  of  selling  it. 

It  is  impossible  not  to  answer  the  first  inquiry  in  the  negative,  and 
the  second  in  the  affirmative.  . 

It  is  elementary  that  an  agent  has  no  right  to  give  the  property  of 
his  principal  in  payment  of  his  individual  indebtedness.     It  is  likewise 
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rndiiiK  iitiiry  that  a  hiisbaDd  caDnot  take  the  property  of  his  wifp  ftud 
use  it  ID  extinction  of  his  debts. 

It  is  likewise  undeniable  that  an  agent  vested  with  the  power  lo  mil, 
has  no  authority  to  pledge  or  mortgage.  Our  law  requires  two  ciiHtintt 
jiowers  to  be  specially  conferred.  The  power  to  sell  does  not  imply 
that  to  encumber. 

'riiose  propositions  do  not  seem  to  be  denied  or  even  questioned ;  but 
it  is  contended  that  a  third  innocent  party  is  not  to  be  made  the  virtim 
of  a  fiiitliless  agent  and  of  a  dishonest  husband,  under  such  cirt^uni- 
stances,  unless  knowledge  be  charged  against  and  proved  upon  him. 

Knowledge  is  actual  or  constructive.  In  instances  like  the  pi-^^s^-^nt 
one,  actual  knowledge,  as  a  rule,  cannot  be  proved.  It  suffices  if  con- 
structive knowledge  is  shown:  that  is,  knowledge  which  should  and 
could,  and  has  not  been,  procured. 

It  may  be  that,  as  regards  movables,  purchasers  as  a  rule,  are  not 
bound  to  inquire  into  the  title  of  the  vendors,  although  the  law  has 
provided  that  the  true  owners  may  in  some  specified  cases,  recover  thorn 
even  from  an  innocent  purchaser.  If  such  be  the  law»  it  is  only  auch 
in  cases  in  which  the  particular  effect  is  one  which  can  be  owned  with- 
out a  written  title.  It  surely  is  not  the  law,  where  the  effect  is  one 
which  cannot  be  owned  without  such  title. 

Of  that  class  are  shares  or  stock  of  a  corporation.  No  one  can  be  n 
shareholder,  or  stock  owner,  of  a  corporation  like  that  mentioned  iu 
this  controversy, 'unless  his  title  to  the  shares  or  stock  be  evidtniced 
}>oih  by  the  books  of  the  coiporation  and  by  the  certificate  which  isflueft 
to  him,  in  ivriUng. 

No  one  is  relieved  fi^om  the  obligation  of  knowing  who  is  vendor, 
who  his  transferror  is,  and  what  the  title  is  to  the  thing  sold  or  tniu«- 
ferred,  unless  at  his  risk  and  peril.  The  regularity  of  tlie  transfer  on 
the  books  of  the  corporation  and  the  exoneration  of  the  compan\  tVom 
all  responsibility,  do  not  dispense  him  from  the  duty  of  instituting  the 
inquiry. 

Companies  may  be  liable  for  issuing  certificates  to  innocent  parties^ 
where  the  transfer  is  made  by  one  having  no  authority  to  effcot  it. 
Such  innocent  pai*ties  may  be  satisfied  with  the  validity  of  the  ti-ans- 
fer  because  of  tlie  warranty  of  the  company;  but  it  by  no  means  follows 
tha  ,  whore  the  corporation  is  in  no  way  in  faulty  such  parties  should 
not  have  ascertained  who  their  vendor  or  transferror  was. 

\  hen  the  certificate  of  stock  in  question  was  handed  by  one  of  the 
tin    or  by  both  members  of  the  firm,  to  the  defendants,  no  considem- 
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tion  actually  passed  for  it.  It  was  a  simulated  f  rauKt'er,  dcsigueil  ^lolely 
to  secure  a  pre-existing  indebtedness  of  the  firm  to  tlio  dt'fendants;  unci 
the  latter  necessarily,  unquestionably  knew  it,  iov  tlioy  subinequeutlv 
sold  the  stock  by  direction  of  the  firm  debtor,  sipj^lyiug  tlie  piocf^eds  to 
the  extinction  of  the  debt  and  passing  samo  to  tlio  t-redit  of  their 
debtor.  They  had  no  reason  to  suppose  that  the  linn  owned  tht>  ^tot^k , 
They  should  have  inqnired;  and  had  they  done  ho*  they  would  hftve 
ascertained,  by  a  simple  inspection  of  the  transfer,  that  it  had  Vmen 
made  by  an  agent  of  the  property  of  his  principal  to  Recure  an  individ- 
ual creditor  of  himself  and  firm. 

Suppose,  for  a  moment,  that  if  the  property  hnnsfen'od.  ineto^d  of 
being,  as  it  was,  stocky  had  been  real  estate;  that  ptaiiititf^?^  agent  had 
handed  to  defendants  an  anthentic  certificate  from  a  notary  or  the  con- 
veyance officer,  showing  the  same  to  be  in  their  name :  and  suppose  the 
platetiif  had  subsequently  revendicuted  the  lajid,  eould  8?ie  have  been 
defeated  on  the  ground  that  the  defendants  were  in  good  faitti  and  not 
bound  to  examine  or  inquire  into  the  title?  Surely  not.  No  diflferenc4> 
between  the  two  cases  is  discernible,  as  in  botli  tlie  title  lunst  be  evi* 
denced  in  writing,  and  the  right  to  transfer,  in  like  form. 

Conceding  that  both  the  plaintiff  and  the  defendant*  are  iunoceutt  it 
is  evident  that  either  the  former  or  the  latter  is  to  bear  the  losfl..  Which 
of  them  should  sustain  itt 

The  rule  of  law  is,  that  whenever  one  of  two  iuuocent  persons  in  to 
support  a  loss,  that  one  should  incur  it  who  could  nioie  easily  have 
avoided  it  and  who  did  not  do  so. 

What  is  it  that  the  plaintiff  could  have  done  and  ha^  not  done! 
What  is  it  that  the  defendants  could  have  done  and  have  not  donef 

The  plaintiff  could  do  no  more  than  she  has.  The  defeadants  could 
with  perfect  ease  have  inquired,  as  they  should  have  done,  into  tlie  title 
of  their  transferror.  Had  they  done  so,  they  never  would  liave  accept^ 
ed  the  transfer  to  them  of  plaintiff's  stock;  but  it  mnst  be  acknowl- 
edged that  they  had  nothing  to  make  by  the  inquiry,  tliat  they  bad 
everything  to  gain  by  omitting  it,  for  they  had  tlie  compauy  as  a  war- 
rantor, and  therefore  it  is  that  they  rested  in  perfect  tranquillity  and 
security. 

It  is  clear  to  my  mind  that  in  law  and  equity  the  plaintiff  should 
recover. 

I,  therefore,  think  that  the  judgment  >3hould  be  r^jyersed. 
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Fewkti.  .J.  FnrtLor  argument  and  consideration  have  only  served 
to  confirm  our  conviction  of  the  correctness  of  our  original  opinion. 

The  transfer  of  the  stock  on  the  books  of  the  corporation,  upon  sur- 
render of  the  old  certificate,  by  an  agent  of  plaintiff  fully  authorized  to 
transfer  the  stock,  and  the  issuance  of  the  new  certificate  by  the  com- 
pany to  the  transferee,  who  had  no  notice,  express  or  implied,  of  any 
fi-aud  or  im-egularity,  and  who  in  good  faith  incurred  liability  upon  the 
jitrength  of  the  title  to  the  stock  thus  evidenced,  operate  together  as  an 
iiupregniiable  protection  to  defendants  against  any  claim  on  the  part  of 
the  plaintiff.  • 

The  transfer  of  this  stock  by  an  agent  of  plaintiff  expressly  author- 
ised to  transfer,  was,  under  the  elementary  principles  of  the  law  of 
mandate,  the  entire  equivalent  of  a  transfer  by  the  plaintiff  herself,  and 
she  has  no  more  right  to  question  the  title  of  the  transferee  than  if  she 
had  personally  executed  the  transfer. 

It  was  the  corporation  which  was  charged  with  the  duty  of  determin- 
ing whether  the  transfer  was  authorized  or  not.  If  it  permitted  an  un- 
authorized transfer,  it  remained  liable  to  the  plaintiff  for  her  stock  or 
its  value,  and  would  have  been  equally  bound  to  hold  haimless  the  in- 
nocent holder  for  value  of  the  new  certificate.  If  the  transfer  was 
authorized,  then  the  corporation  and  the  holder  of  the  new  certificate 
are  alike  protected. 

It  does  seem  superfluons  to  point  out  the  difference,  between  this  case 
and  that  of  Stern  Bros.  vs.  Germauia  Bank,  34  A.  1119,  since  they  have 
no  conceivable  resemblance.  The  agent  in  that  case  was  absolutely 
without  authority  to  transfer  or  divest  in  any  manner  the  title  of  his 
principal  to  the  property  which  he  assumed  to  pledge  for  his  own  debt. 
Another  case  relied  on  is  that  of  Moores  vs.  Citizens'  Bank,  recently 
decided  by  the  Supreme  Court  of  the  United  States,  but  it  has  no  appli- 
cation here.  That  was  a  case  where  the  cashier  and  transfer  agent  of 
a  bank  had  fraudulently  issued  a  cei-tittcate  of  stock  to  his  sister,  falsely 
representing  to  her  that  it  was  a  transfer  of  stock  held  by  himself  in 
the  bank,  and  upon  the  faith  of  the  certificate  had  borrowed  money 
from  her.  He  held  no  stock,  transferred  none  on  the  books  of  the  bank 
md  surrendered  no  certificate,  which  under  the  by  laws  of  the  bank 
md  under  the  very  terms  of  the  certificate  issued  to  the  party,  were 
:ouditiou8  precedent  to  valid  transfer  and  to  the  issuance  of  the  new 
'ertificate. 
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The  Court  said :  "  She  relif  tl  on  hia  ]jei-soiml  repre&entatiotr**,  a*  thi: 
party  with  whom  she  was  di^aliii^fy  lliat  he  had.  bucIi  &ttK^ki  und  jibe 
trusted  liim  as  lier  agent  to  see  the  proper  tninsfer  there^jf  made  on  thi 
books  of  the  bauk.  Having  distinct  notice  that  the  surrcndtr  and 
transfer  of  a  former  certificati*  were  pre -re  qui  sites  to  the  lawful  isstie  of 
a  new  one,  and  having  accepted  a  certificate  that  she  owned  stock  Tritb* 
out  taking  any  steps  to  assurt-  Iierself  that  tlic  legal  pre-re<3uiKite&  to 
the  validity  of  her  certificattj  \vbicli  were  to  be  fuliUlcd  by  the  fonner 
owner  and  not  by  the  bank,  had  been  complied  witlij  she  does  not,  as 
against  the  bank,  stand  in  the  x^osition  (>f  one  who  I'eceives  a  ceitltot^*  ' 
of  stock  from  the  proper  oflRe(TH  without  notice  of  any  facts  im pairing  j 
its  validity." 

To  deprive  the  case  of  any  application  to  the  one  in  hand,  it  Is  suffi* 
cient  to  say  that  "all  the  pre- requisites  to  the  validity  of  the  certifi- 
cate" had  here  been  complied  with.  The  wtock  did  ejist;  it  had  been 
transfen-ed  on  the  books  of  the  bank ;  tJie  old  certiticat^  had  been  *ui- 
rendered;  and,  therefore,  the  defendant  here  did  ^^ stand  in  the  position 
of  one  who  receives  a  certificate  of  stock  iVora  tlie  proper  ofticera  witl- 
out  notice  of  any  facts  impairing  it.8  validity,*^  What  that  pofsition  i*t 
the  opinion  of  the  Court  in  the  case  referred  to  autficiently  indicate*^. 
and  is  there  formulated  in  the  following  ijeneral  proposition:  ''A  cer- 
tificate of  stock  in  a  corporal  i  on  j  under  tbe  cor  [borate  aeUl  and  sigued 
by  the  officers  authorized  to  issue  certificates^  estops  the  corporati<yti  tu 
deny  its  validity,  as  against  one  wlio  takes  it  for  value  and  willi  m 
knowledge  or  notice  of  any  fact  tending  to  show  that  it  ha^i  been  irrfg- 
ularly  issued."  As  it  thus  estops  the  corporation,  so  it  estops  t^e  far- 
mer holder  of  the  stock,  under  whose  authority  the  corivoration  arid 
in  issuing  the  certificate. 

It  is,  therefore,  ordered  that  oui"  former  decree  lit^rein  reuiaiii  undis- 
turbed. 


Dissenting  Ofixion. 


I 


Poch:6,  J.  A  second  examination  of  this  case,  and  an  eihausnTe 
consideration  of  the  authorities  submitted  to  us  on  rehearing,  and 
which  had  not  been  considered  on  the  first  hearing,  have  led  mc  to 
the  conclusion  that  there  was  error  iti  our  first  opinion. 

It  is  conceded  on  all  sides  that  the  stoek  in  question  was  the  nndi^ 
puted  and  lawful  property  of  plaintiff,  and  it  is  not  contested  that  «ht 
could  not  be  deprived  of  her  property  without  her  con  sen  t^  or  wi 
some  act  of  negligence  on  her  part. 
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It  is  in  full  proof  that  she  acquired  tlie  first  knowledge  of  the  un- 
lawful dlBposition  of  her  stock  only  a  short  time  previous  to  the  insti- 
tution of  this  suit  for  its  recovery  or  its  value.  Hence  she  cannot  be 
charged,  and  it  is  not  even  averred,  that  she  has  ratified  by  acquies- 
cence or  long  silence,  preceded  by  knowledge,  the  act  of  her  agent  in 
the  premises. 

The  crucial  test  of  the  controversy  is,  therefore,  to  ascertain  whether 
she  is  legally  bound  by  the  transaction  through  which  her  stock  was 
disposed  ol. 

1.  The  first  inquiry  must  be  directed  to  a  proper  construction  of  the 
contract  between  the  defendants  and  Honold  &  Co.,  under  which  her 
sharea  of  stock  went  into  the  possession  of  the  defendants,  who  subse- 
quently sold  the  same,  and  accounted  for  the  proceeds  to  their  debtors, 
Honold  &  Co. 

Although  the  transaction,  by  its  terms,  purports  to  be  a  transfer  of 
the  ownership  of  the  stock,  it  is  manifest  from  defendants'  own  plead- 
ings and  from  the  whole  record,  that  it  was  not  a  sale ;  that  it  vested 
no  ownership  in  the  defendants  as  ostensible  ti*ansferees,  and  that  it 
was  purely  and  simply  an  act  of  pledge,  under  the  guise  of  an  appar- 
ent transfer. 

It  is  not  even  alleged  or  pretended  that  the  defendants  paid  any 
money,  or  gave  any  consideration  for  the  transfer  at  the  time  that  it 
was  made.  The  consideration  was  avowedly  an  antecedent  debt,  or- 
iginating from  the  defendants'  purchase  of  Honold  &  Co.'s  drafts,  and 
the  snbsequent  refusal  of  the  same  by  the  drawees.  In  their  letters  to 
Honold  &  Co.,  the  defendants  in  accepting  the  pretended  transfer  of 
the  stock,  used  the  following  language : 

"We  note  that  you  have  transferred  to  us,  on  the  books  of  the  com- 
pany, one  hundred  shares  of  stock  of  the  St.  Charles  Street  Railroad 
Company,  certificate  of  which  stock  you  had  deposited  with  us  as 
collateral  security  to  cover  margin  on  the  consignment;  any  dividends 
which  may  become  payable  on  said  stock,  whilst  in  our  possession,  to 
be  paid  to  us  and  and  placed  to  your  credit  in  the  transaction." 

In  his  testimony  on  the  trial  of  this  case,  one  of  the  defendants 

stated :    "  We  placed  the  dividends  which  we  collected  on  the  St. 

Charles  Street  Railroad  stock  to  their  credit."    (Honold^  &  Co.)    "The 

last  being  received  by  us  in  May,  1878."    *      ♦      ♦    «  That  stock  was, 

May,  1878,  sold  by  us  through  our  brokers  for  a  price  higher  than 

nited  by  Honold  &  Co.  and  the  proceeds  placed  to  their  credit. 

onold  &,  Co.  were  duly  notified  of  the  sale  and  were  satisfied  and 

itified  it." 
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U  18^  therefore,  too  plain  for  argnmeut  that  defendaDts'  inmsejasioii 
of  tlie  aloclt  was  uot  that  of  ownf^r«,  hut  that  of  pledgees,  not  for  tbe 
debt  of  pliiiiitifl',  but  that  of  rioiiold  &  Co, 

'Z.  The  nt^xt  iuquiiy  is,  whetlier  phiiutiff^'s  agent  had  power  t-u  pledge 
her  Btock. 

Tlie  suggeHtiou  at  on<^c  ariBfiri  Hjat  he  did  uot  make  the  ^jle^ige,  but 
his  Arm  did.  But  eou ceding^  for  tlie  Awk^  of  argunieutj  that  the  ]>led^e 
was  hiB  act,  the  inquiry  is,  wlietliei^  the  mandate  to  «ell  moTahle  prop- 
ertj  includes  the  power  to  pledgo  the  fiaiue. 

The  proposition  is  axiswered  in  I  he  negative  by  the  text  of  tlie  Code- 
Aiticlc  2997  readfi  :  ^*TliUfi  the  power  must  be  express  and  special  for 
the  following  puTposeB : 

To  sell  or  to  buy. 

To  Rncnmber  or  h  jpotheottte,'" 

Hence  it  follows  that  the  power  to  pledge,  which  is  an  incioubranee 
and  which  to  movable  property,  stanrls  as  a  mortgage  t«  inmiovjible 
property,  miisL  be  express  and  speeial  and  cannot  be  incladed  in  a 
roan  date  to  ^U  stock  and  collect  dividends. 

In  the  ease  of  Wood  house  vs.  rnsurance  nonipimy,  35  A,  242,  this* 
Court  held  that  the  power  to  pledge  did  not  incltide  the  power  to  selL 
The  same  nde  pre  vail  a  in  the  common  law.  Booth  vs.  Farnjerift  and 
Meciianicifl'  National  Bankj  74  N.  Y,  Reports  228. 

In  support  of  their  contention  to  the  contrary,  defendants^  counsel 
cite  the  two  foU owing  cases:  Clark  &.  BrisMn  vs.  Bonvain,  'M\ 
A,  71,  Davidaou  Jt  Hill  vs.  Bodley,  27  A,  1.50.  In  the  tirat  i>f 
these  cases  the  'sale  complained  of  had  been  made  hy  a  pledgee  nn- 
del  an  act  of  pledge^  and  not  by  an  agent  under  a  power  of  attorney. 
The  complaint  was  that  the  ]>ledgee  had  sold  other  and  more  proiierty 
of  tlie  pledgor  than  had  been  pledged  to  him-  In  the  second  case  the 
agent  for  the  siUe  of  mfichinery  had  pledged  it  for  his  own  debts  to  a 
third  paity,  who  had  no  knowledge  that  his  debtor's  iioasesaion  was 
that  of  an  agent.  Hence  it  is  clear  that  neither  is  in  point  on  the  ques- 
tion under  consideration* 

3.  The  last  inquiry  is,  whether  the  defendants^  uniler  the  circum- 
stances of  this  case,  ar©  protected  from  plaintiff's  atta^'k,  by  the  cer 
tificate  of  the  company  that  the  stock  had  been  transferred  to  them. 

If  they  had  purchased  the  stock,  for  vabiable  consideration  at  thr 
time  of  the  transfer,  they  Tvould  unquestionahlj^  be  entitled  tii  thai 
protection.  .  . 
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Bnt,  as  til [^  record  shoTvaj  they  were  not  the  purchaser b  but  merely 
the  pledgees  of  the  stock.  It  waw  uot  pledged  ii^  the  property  of  phUu- 
tiff,  but  as  tbftt  of  Ilonokl  6c  Co,  Throughout  the  whole  trausactioiis 
they  treated,  handled  and  finally  sold  the  at^ek  as  the  property  of  that 
finn,  their  debtorH. 

Ill  tbeir  lettt*r  of  May  18,  1677,  which  was  the  incipient  step  Eo  the 
jftmgarrion,  Honold  &  Co,  stated  to  the  defeudanU:  ^*We,  t*>  this 
idB&ctHi  have  transferred  to  your  name  on  the  books  of  the  8t.  Charles 
I  Street  Ratlrotid  Company  and  banded  to  yna  the  <^!ertiJieate  for  one 
band  red  shares  of  the  said  eomi>any'a  stock,  which  you  will  please 
consider  as  a  margin  deposited  by  us  on  thiw  consignment ,"    •      • 

Hence  it  is  clear  that  the  stoek  was  ofiered  on  the  one  hand,  and  ac- 
cepted OS  a  margin  or  collateral  «ecnnty  on  the  ntJier,  a«  the  property 
of  Honold  &i  Co*,  without  any  reference  tOj  or  com-ern  about,  the  , 
power  i>f  the  agent,  a  member  of  the  firm,  brit  entirely  distinct  from 
it  Honold  &.  Co.  were  not  the  agents  of  plaintiff,  and  she  had  never 
clothed  them  with  the  msujuui  of  ownership  of  her  fttock. 

True,  the  transfer  on  the  hooks  of  tbe  company  was  made  by  plain-  I 

HiTg  a^eiit  and  in  her  name^  and  quoad  tbe  eouipany,  the  ti'ansfer  may  i 

liavp  been  correct.  But  defendants  cannot  ^iivoke  tlie  len^ality  of  the 
trtatffer  under  the  jjower  of  attorney,  Irei^aiise  they  had  no  knowledge 
ef  itn  exiatence  and  had  no  concern  abcMit  its  utilLty  in  the  [i remises.  I 

They  did  not  pretend  to  Heal  with  jin  agent,  or  Irargain  for  the  prop- 
erty of  a  third  party.  They  took  the  word  of  Honold  &,  Co.  to  the 
'f ftect  that  tliey  were  the  owners  of  the  stock,  and  they  must  take  tbo  1 

mt  of  their  trutlitulnesa* 

They  are  in  the  attitude  of  a  pledgee  who  i-eceives  valuable  prop-  * 

•rty  in  the  possession  and  apparent  ownership  of  bis  debtor,  without 
inq airing  int.t»  the  latter*s  title  or  right  of  ownersliip. 

Rn owing  that  they  had  bought  no  %UH::}i  in  the  companyj  they  accept 
!«ad  quietly  rely  upon  a  certificate  that  they  have  become  owners  of 
<>ne  hundred  shares  of  its  stocky  without  making  any  iatjuiry  into  the 
title  of  their  ostensible  tranefen'ors.  Thej^  cannot  invoke  the  rule 
v^hich  prot^ct^  an  innocent  transferee  of  stock,  without  notice  of  its 
Iluvaliiiity* 

They  are  clearly  amenable  to  the  rule  laid  down  by  the  f^upreme 

£t  of  the  United  States  in  the  case  of  Moore  vs.  Citizens'  National 
I  of  Pitpia,  Federal  Reporter,  vol,  4,  ]>art  7,  p.  345.     In  a  det^ision  i 

ting  plaintiff's  chiim  to  certain  shares  of  bank  stock,  of  which  she  | 

'held  a  certifVcate  issued  in  her  name,  the  Court  said  :    ^'The  certificate 
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which  he  delivered  to  the  plaintiff  was  not  in  his  naiDCj  but  in  liers  ; 
stating  that  she  was  entitled  to  so  much  stock.  •  •  •  The  very 
form  of  the  certificate  was  such  as  to  put  her  on  her  guard.  She  was 
not  applying  to  the  bank  to  take  stock,  as  sin  original  suhscriber  or 
otherwise,  but  she  was  bargaining  with  II.  H*  Moort*  for  srock  "wljicb 
she  supposed  him  to  hold  as  his  own.  She  knew  that  she  had  not  held 
or  surrendered  any  certificate,  and  never  iisked  to  see  his  certificate,  or 
a  transfer  thereof  to  her.  •  •  ♦  she  relied  upon  his  personal  rep- 
resentation, as  the  party  with  whom  she  was  dealing,  that  he  had  snch 
stock."    *    ♦    • 

In  our  case  there  is  no  question  as  to  the  transfer  of  the  stock  on  the 
company's  book.  But  had  the  defendants  inquired,  as  it  was  their 
bounden  duty  to  do,  into  the  transfer  on  the  books  of  the  company, 
they  would  inevitably  have  discovered  that  they  were  dealing  with 
stock  as  the  property  of  Honold  &  Co.,  but  which  was  the  property 
of  this  plaintiff. 

In  that  particular  the  circumstances  of  this  case  are  not  as  favorable 
to  the  defendants  as  were  those  in  the  case  of  Stem  Bros.  vs.  Germania 
Bank,  34  A.  1120.  In  that  case  the  defendant  bank  had  no  means  of 
ascertaining  the  nature  of  Bader's  possession  of  coupons  which  were 
payable  to  bearer,  and  which  Bader  held  for  collection. 

The  omission  by  these  defendants  to  make  necessary  inquiries  into 
the  alleged  title  of  their  debtor,  which  were  so  easy  to  make,  is  fatal  to 
the  defense,  and  places  them  in  the  attitude  of  agents  who  have  sold 
property  belonging  to  third  parties  and  not  to  their  principal. 

4.  The  plea  of  prescription  of  three  years  cannot  avail  them,  because 
their  possession  was  not  as  owners,  but  as  pledgees.  This  is  shown  by 
their  own  pleadings. 

The  possession  of  three  years  contemplated  by  Art.  3506,  Civil  Code, 
must  be  as  owner. 

"The  creditor  cannot  acquire  the  pledge  by  possession,  whatever 
may  be  the  time  of  his  possession."    C.  C.  Art.  3175. 

I,  therefore,  conclude  that  plaintiff  was  entitled  to  recover,  and  I 
dissent  from  the  opinion  of  the  majority. 

BermudeZ)  C.  J.  concurs  in  this  opinion. 
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I  ^7  1883] 

F.  A.  Blanks  vs.  Hibernia  Insurance  Company,  op  New  Orlean,s. 

Jodpnenta  OTermling  ozceptions  in  the  process  of  a  cause  are  interlocatory  and  come  up 
for  reriew  on  the  appeal  from  the  final  judgment  when  properly  presented.  A  HepuriLtv 
appeal  from  them  is  neither  necessary  nor  desirable  when  they  do  not  disposo  lUially  oT 
the  unit. 

TberalMof  this  Con rt  are  not  mechanical  contrivances  to  entrap  suiiors  and  conn hcJ,  hut 
wetlconsidered  refoilations  to  promote  the  efficient  performance  of  public  duties. 

Stipalations  in  policies  of  insurance  limiting  the  time  within  which  claims  shall  bi^  prose- 

ODted  are  Talld  and  legal,  and  form  the  law  for  the  parties.  ^ 

When,  on  presentation  of  a  claim  for  loss,  a  company  positively  denies  its  legal  liabiULy,  but 
says  that  being  ro-insnred  for  seven-eighths  of  the  loss  in  other  compani<jS,  it  is  wtlMjig 
to  pay  if  the  re^insuring  companies  will  also  consent :  aud  when  the  reinsnrtu;;  campa^ 
nies  have  not  consented ;  and  when  all  negotiations  have  ended  and  the  compjin}  h&» 
alMolately  refused  to  pay  nearly  two  mouths  before  the  expiration  of  the  period  limltotl 
in  the  polioy  for  the  prosecution  of  the  claim,  such  negotiations  form  no  excuao  lor  dolay 
beyond  the  term,  and  action  bronght  six  months  after  the  expiration  is  barred  under  the 
stipulation. 

An  open  policy  insuring  the  freight  lists  of  steamboats  plying  the  Mississippi  and  tHbuta- 
riee,.npon  proper  and  timely  entries  thereon,  unmistakably  means  that  if  by  i-ttuHan  of 
any  of  the  perils  insured  against,  the  boat  should  bo  prevented  from  earning  tlin  frtnght 
stipulated  on  cargo  shipped,  the  company  will  make  it  good  to  the  extent  of  tliio  Innur^ 
,  anee.  When  by  reason  of  such  peril  the  boat  is  disabled  from  completing  ht^r  viiyagK 
and  is  compelled  to  reship  her  freight  at  the  same  rat«  which  she  was  to  recei\  t\  the  Iusip 
Lb  total  and  the  company  liable. 

Hie  role  which  requires  vessels  navigating  the  high  seas  to  repair,  if  it  can  be  done,  nnd  to 
prosecute  the  voyage  without  transferring  freight,  must  submit  to  reasonable  limitations 
in  its  application  to  river-craft,  whoso  voyages  are  short  and  whose  shippcrtt  li^vc  the 
right  to  require  prompt  forwarding  of  their  goods  in  case  of  detention  by  aaddeut 
Under  the  circumstances  here,  the  boat  was  justified  in  reshipping. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  OiIeaiiH, 
A.    l^ot  J. 


Singleton,  Browne  &  Choate  for  Plaintiff  and  Appellee. 

T,  Gilmore  &  Sons  and  O.  B.  Sansum  for  Defendant  and  Appellant: 

The  several  clauses  of  policies  of  insurance  providing  for  limitation  of  action,  ascortalnmeut 
of  particular  average  or  partial  loss  and  payment  of  loss  in  sixty  days,  only  after  proof 
of  interest  in  the  property  and  proof  of  loss  and  adjustment,  are  intended  for  tlie  prot^f!- 
tian  of  the  insurer,  and  are  founded  in  principle  and  obligatory  upon  the  assiii^'d.  Hid- 
dleber^ger  vs.  Hartford  Insurance  Company,  and  citations  on  first  page  of  brief;  ^  A. 
S9R;  35  A.  353;  11  Rob.  iib5;  Arnold  on  Marina  Insurance.  8G9-874. 

The  di  !trine  of  one-third  new  for  old  when  adopted  into  the  agreement  of  the  pnrlifls  as  a 
mi  «nre  of  compensation  in  adjusting  partial  marine  losses,  cannot  be  departed  fivjm, 
Ri  )}'  va.  Ocean  Insurance  Company,  11  Rob.  255;  4  Ohio,  234;  33  Mo.  158 ;  3  Pliilipa  on 
Ii  arance.  477;  Arnold  on  Marine  Insurance,  979-986. 

la  erd  r  to  recover  upon  a  policy  upon  freight,  it  is  necessary  to  prove  an  insurable  interact t 
an    Ums  of  freight,  as  well  as  a  contract  to  insure.    Arnold,  869-874. 


\ 

i 


J 

I 

1 

-i 


Digitized  by  VjOOQIC 


600  SUPREME  COURT  OF  LOUISIANA, 


Blanks  vs.  Inaarance  Cotopan^. 


On  Motion  to  Dismiss. 
Tlie  opinion  of  the  Court  was  delivered  hy         , 
Manning,  J.    The  grounds  ot  the  motion  are, 

1.  That  the  appeal  is  taken  by  motion  at  a  different  tenn  than  tliat 
in  which  the  judgment  was  rendered. 

Certain  exceptions  had  been  made  which  were  overruled  in  June 
1883.  The  trial  on  the  merits  was  not  had  until  Feb.  1884,  when  the 
appeal  was  taken.  Of  course  the  appeal  brought  up  the  interlocutory 
judgment  of  June  1883  on  the  exceptions. 

What  the  mover  means  is  that  we  must  dismiss  the  appeal  quoad  th  e 
overruling  of  the  exceptions,  which  he  contends  is  a  final  judgment  be- 
cause the  judge  signfed  it.  The  character  of  legal  documents,  proceed- 
ings, etc.,  is  determined  by  other  insignia  than  the  fact  of  signature  bv 
court  officers. 

2.  That  extension  of  time  for  filing  the  transcript  was  not  legally 
obtained  for  this  reason.  The  transcript  not  being  completed  by  the 
return  day,  the  appellant  on  that  day  made  his  motion  in  this  court  for 
an  extension  of  thirty  days,  accompanying  it  with  the  usual  certificate 
of  the  clerk  of  the  lower  court,  and  the  time  was  granted.  Now  the 
appellant  wrote  that  motion  on  a  half-sheet  of  cap-paper  and  pasted  or 
attached  the  lower  clerk's  certificate  to  the  outside,  so  that  when  the 
two  were  folded  together,  the  caption  of  the  suit  and  the  filing  Ijy  bur 
clerk  was  on  the  certificate  and  not  actually  endorsed  on  the  motion. 

The  mover  says  that  is  not  a  compliance  with  our  rule  that  requires 
the  title  of  the  suit  to  be  endorsed  upon  the  motion. 

The  objection  is  so  puerile  that  we  should  have  been  glad  to  be 
spared  putting  it  on  record.  The  rules  of  this  court  are  not  mechanical 
contrivances  to  entrap  suitors  and  counsel,  but  well-considered  regula- 
tions to  promote  the  efficient  performance  of  our  duties. 

The  motion  is  refused. 


On  the  Merits. 

Penner,  J.  This  action  embraces  three  claims  for  distinct  losses 
under  three  separate  policies  of  insurance  on  different  steamboats. 

I. 

The  first  and  most  important  claim  is  for  $5511  58,  alleged  loss  un- 
der a  policy  upon  the  steamboat  Fred.  A.  Blanks. 

The  policy  was  for  $40,000,  upon  the  hull,  engine,  appurtenances, 
etc.,  of  the  boat,  which  were  valued  in  the  contract  at  $60,000,  and 
contained  the  following  significant  stipulations: 
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K  That  in  case  of  irreparable  Iom,  the  a  to  tlii3  charges  for  repairs 
"  the  mid  inmiruuce  company  will  contribute!  in  proportion  as  the  eiiTu 
insured  beai-a  to  the  a^^reed  value  herein." 

2.  That  the  company  was  to  be  Hu,ble  only  for  ^*  net  loss  after  the 
uiiOfll  deduction  ot  one-third  new  for  old  tiom  the  cost  of  auch  repairs^ 
or  replacing  oi'  aj)[)arel  or  furniture,  that  beinj;  the  agreed  difference  in 
value  between  new  and  old  mat^'iriaU*^' 

3.  That  the  insurance  com  puny  AhM  not  be  liable  for  **  any  claim  for 
provisionH  furnished  to  the  ott1ei?rt*  or  crew,  nor  for  their  wages,  when 
the  said  gt^amljoflt  ts  detained  by  any  disasterj  or  during  subsequent 
repairs  y*  nor  "for  any  expense  of  dockage  or  hauHng  out  for  repairs, 
or  pn>ceeding  to  a  port  for  repairs ;  nor  for  any  loss  (except  in  ca&e  of 
gieneral  ayerage)  nnlea»  the  neceswarj  repairs  required  solely  by  the 
disaster  amount  to  live  per  cent  on  tbe  agreed  value  in  this  policy,  after 
deducting  proi^eeda  of  Havings,  if  any,  and  exclusive  of  all  expenses  of 
ascertaining  and  proving  the  same," 

4<  Tliat  all  elainis  under  this  policy  are  barred,  unless  prosecuted 
within  one  year  from  th«  datt'  of  loss.'^ 

Tlie  loss  claimed  occurred  on  August  20,  1B31,  resultiag  from  raking 
tbe  bottom  of  the  boat,  bre^iki^ig  a  number  of  her  tloor  timbers  and 
othrrvvise  injuring  her*  !f5he  was  able,  however,  to  make  her  way  to 
Xew  Orleans  J  where  she  arrived  on  August  36th,  and  after  protest  made, 
went  into  dock  for  repairSi 

After  their  completion,  plaintiff  presented  his  claim  for  loss  to  the 
company,  accompanied  by  the  pinittest  and  by  vouchers  for  the  items  of 
the  claioip 

This  claim  stilted  the  total  cost  of  repairs  at  i3B9B  32^  whiclt  included, 
however,  a  charge  of  $123(5  for  dodhigti  and  demuiTage.  From  t'.is 
#3698  ^  the  claim  deducted  one -third  new  for  old,  leaving  $2465  55 
as  the  claim  for  repairs.  It  added  ttiereto  $217  "for  fuel  and  oil  con- 
sumed in  rnnning  pumps  after  discharge  of  cargo  and  uutil  boat  was 
I  pat  in  dock;"  $l'J3  33  for  engineer's  services  running  pumps;  $120 
"Capt.  F.  A.  Blunk's  services  superintending  repairs;"  and  $17  to  *'no- 
tary  for  extending  protest,  certified  copy,  etc.;"  so  that  the  claim  made 
against  the  company  was  for  $3035* 

Ui>on  presentation  of  this  claim  to  the  company,  and  at  variouH  times 
afterwards,  inter  vie  wr  took  place  between  the  officers  of  the  company 
tad  the  plaintiff  and  other  persons  in  bis  interest,  toucliiug  which  tliei'e 
\b  tt  large  aniounr  of  evidence  in  tlie  record.  We  think  it  unnecessary 
to  analyze  this  evidence*     We  simply  state  the  perfect  conviction  pro- 
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duced  thereby  on  our  minds,  that  from  tlio  first,  and  at  alJ  times,  4:Jie 
company  positively  disclaimed  any  legal  llalnlitj  for  the  losft,  ou    the 
ground  that,  excluding  charges  manifestly  impTOper  under  the  terma 
of  the  policy,  the  loss  did  not  amount  "to  five  per  cent  on  the  agreed 
value  in  the  policy." 

We  have  no  conceni  here  with  the  question  ns  to  whether  tlie  log-al 
position  assumed  by  the  company  was  a  sound  cue  or  not.  It  is  guHi- 
cient  to  say  that  the  company  placed  its  refusal  to  pay  upon  a  distinct 
and  unequivocal  denial  of  its  legal  liability. 

Upon  the  complaint  of  plaintiff  as  to  the  liarduess  of  the  ca&e^  and  in 
consideration  of  the  fact  that  it  had  reinsured  in  seven  other  com  pan  leis 
to  the  extent  of  $35,00(),  or  seven-eighths  of  the  entire  risk,  the  eojiipn- 
ny  told  plaintiff  that  if  the  reinsuring  companies  would  aj^ea  t<i  waive 
the  objection  and  pay  the  loss,  it  would  do  so ;  and  promiged  to  com- 
municate with  fhem  on  the  subject. 

Such  communications  were  made,  informing  the  reinanring  compa* 
nies,  or  at  least  some  of  them  or  their  resident  agent,  of  the  facts,  and 
of  the  defendant's  willingness  fo  pay  if  they  would ;  and  no  answer  was 
made  or  notice  taken  thereof  by  said  companieH. 

So  matters  went  on  until  June  28, 1882,  when  the  cOTiipauy  demanded 
of  plaintiff  payment  of  a  premium  due  on  the  renewed  insurance  of  the 
boat.  Then  plaintiff  demanded  a  settlement  of  the  loas  and  a  credit 
thereof  on  the  new  premium,  which  the  company  refused  and  abso- 
lutely declined  to  settle  the  loss. 

This  occurred  nearly  two  months  before  the  es:pinition  of  the  "  one 
year  from  the  date  of  loss,"  within  which  tlie  policy  required  that  the 
claim  should  be  prosecuted,  under  penalty  of  being  barred.  Yet  suit 
was  not  brought  until  February  19,  1883,  nearly-  eighteen  months  afteir 
date  of  loss. 

The  validity  and  legality  of  stipulations  in  polioies  of  InBurance  lim- 
iting the  time  within  which  actions  for  tlaims  thereunder  may  be 
brought,  have  been  affirmed  by  this  Court  and  by  tiie  Supreme  Court 
of  the  United*  States.  Edson  vs.  Merchants'  Insurance  Company,  35 
La.  A  J  Riddleberger  vs.  Insurance  Company,  7  WalL  38(i» 

It  has  also  been  settled  by  this  Court  that  the  term  "  prosecuted,''  aa 
here  used,  means  prosecuted  hy  suit  Carrnway  vs.  Insurance  Compa- 
ny, 26  A.  298. 

Such  stipulations  are,  therefore,  the  law  which  the  parties  have  made 
for  themselves,  and  by  which  their  rights  and  obligations  must  be 
measured. 
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Courts  have  been  liberal  in  construing  and  administering  sticli  pro- 
visions, have  restricted  their  application  in  sundry  cases,  and  have  ad- 
mitted certain  excuses  for  non-compliance  therewith ;  but,  after  atten- 
tive research,  we  can  find  no  reason  or  precedent  which  would  justify 
the  failure  of  plaintiff  to  sue  within  the  time  limited  in  this  case. 

Thus,  it  has  been  held  that  where  the  action  could  not  be  brought 
within  the  time  by  reason  of  the  defendant's  not  being  accessible  to 
service  of  process  at  a  time  immediately  preceding  the  expiration  of 
the  time,  the  non-compliance  would  be  excused.  Semmes  V8.  Insur- 
ance Company,  13  Wall.  159  j  Insurance  Company  vs.  Hall,  12  Midi.  203. 

So,  where  the  policy  contained  other  conditions,  compliance  with 
which  was  inconsistent  with  suit  within  the  time  fixed,  the  failure  will 
not  defeat  the  action.  Mayor  vs.  Insurance  Company,  10  Boaw.  (N.  Y.) 
537j  Stout  vs.  Insurance  Company,  12  Iowa,  371. 

So,  delays  occasioned  by  the  conduct  of  the  insurer,  as  by  promlsei 
to  pay,  or  failure  to  act  in  adjusting  the  loss,  or  acts  inducing  defend- 
ant to  suspend  the  making  out  of  his  proofs  of  loss,  in  such  manner  as 
to  prevent  the  insured  from  bringing  liis  action,  or  other  negotiiitioua 
which  fairly  warranted  and  induced  delay  beyond  the  period  stipula- 
ted, have  been  held  to  operate  a  waiver  of  the  limitation. 

The  cases  chiefly  relied  on  by  plaintiff's  counsel  will  be  found  to  fall 
within  the  above  categories. 

Thus,  in  Killips  vs.  Insurance  Company  (Sup.  Ct.  Wisconsin)  I  Ins. 
L.  J.,  169,  the  acts  and  omissions  of  defendant's  agent  had  delayed  the 
plaintiff  in  furnishing  his  proofs  of  loss,  wliich,  under  the  terms  of  the 
poUcy  were  a  condition  precedent  to  his  right  of  action,  and  it  was 
held  that  as  the  limitation  could  orily  apply  from  the  time  the  right  of 
action  accrued,  such  delay  did  not  count  in  the  time^  following  in  tlus 
the  decision  in  Mayor  vs.  Insurance  Company,  39  N.  Y.  45. 

No  such  point  is  involved  in  this  case.  The  proofs  of  loss  were  fur- 
lUBhed  on  October  14, 1881.  No  objections  were  made  to  them.  Plain- 
ttff^fl  right  of  action  accrued  sixty  days  thereafter,  and  the  suit  was  not 
brouL^ht  within  one  year  even  from  that  date.  So  that  even  if  we  ad- 
mit the  very  strained  doctrine  of  these  cases,  that  a  provision  requiring 
i^it  "within  twelve  months  from  date  of  loss^^  means  "witliin  twelve 
months  from  the  expiration  of  the  period  .fixed  in  the  poli(\v  -ob  the 
delay  allowed  the  company  for  paying,  after  proof  of  loss,-"  it  would 
not  avail  in  the  present  case. 

1  he  other  authorities  relied  on  will  be  found  to  cover  casee  where 
the  promises  and  inducements  to  delay  of  the  company  were  continued 
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beyond  the  period  of  the  limitation  in  such  manner  thatj  after  the:r 
ceased  to  operate,  the  suit  could  not  be  broaght  within  tlie  delay. 

But  here,  even  conceding  that  the  negotiations  were  entitled  to  luiy 
effect  whatever,  they  ceased,  as  conclusively  proved,  about  tw'o  months 
before  the  expiration  of  the  limitation.  The  mere  pendency  of  the  ne- 
goftations  between  the  parties  on  subject  of  settlement  will  not  of 
themselves  operate  as  a  waiver  of  the  limitation,  unless  they  are  of  a 
character  to  induce  the  insured  to  abstain  from  suit  within  the  time. 
McFarland  vs.  Insurance  Company,  6  West  Va.  425;  Woodson  Fire  In- 
surance, sec.  434. 

In  a  case  strikingly  similar  to  this,  it  was  held  in  New  York  that  re- 
fusal to  pay,  on  the  very  ground  here  asserted,  did  not  operate  a  waiver 
of  the  limitation  clause.    Degrove  vs.  Insurance  Company,  61  N.  Y.  594. 

We  are  of  opinion,  however,  that  the  conduct  here  proved  was  enti- 
tled to  no  such  effect,  under  any  circumstances.  The  company's  denial 
of  its  legal  liability  and  refusal  to  pay  under  the  policy,  were  prompt, 
decisive  and  reiterated.  The  expression  of  a  willingness  to  pay  if  the 
reinsuring  companies  would  agree,  was  a  mere  proposition  of  benevo- 
lence. If  plaintiff  intended  to  stand  upon  his  legal  rights,  his  couree 
was  clear  and  open.  If  he  chose  to  take  the  chance  of  the  consent  of 
the  reinsuring  companies  to  pay,  notwithstanding  the  absolute  denial 
of  legal  liability,  his  delay  on  that  account  cannot  avail  him,  or  preju- 
dice the  company. 

We  conclude,  therefore,  that  the  plea  in  bar  was  well  taken  and  that 
the  allowance  of  this  claim  was  error. 

II. 

Thii  other  two  claims  present  less  difficulty.  The  proof  as  to  their 
amount  satisfied  the  judge" who  tried  the  case  and  we  shall  not  disturb 
the  finding. 

The  legal  defenses  are  without  merit.  The  claims  are  based  on  an 
open  policy  insuring  one-half  the  freight  lists  of  the  boats.  The  acci- 
dents which  occasioned  the  losses  were  within  the  risk.  The  meaning 
of  the  policy  is  unmistakable.  That  is,  that  if  by  reason  of  any  of  the 
perils  insured  against,  the  insured  should  be  prevented  from  earning 
the  freight  stipulated  on  cargo  shipped  on  board,  the  company  should 
make  it  good  to  the  extent  of  one -half  its  amount. 

Here,  the  amounts  of  the  freight  lists  were  duly  entered  on  the  pol- 
icy, after  the  cargoes  had  been  secured,  The  boats,  while  on  their  re- 
spective voyages,  met  accidents  which  prevented  their  completion.  In 
one  case  an  explosion  occurred  Jieai'  the  city,  which  compelled  the  boat 
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t»  n*tiim  and  »u1\j opted  her  to  a  delay  of  six  weeks.  She  was  com  i^ellpd 
to  employ  another  boat  to  forward  her  cargo  and  to  pay  the  same  rate 
of  freight  which  she  received. 

In  the  other  case,  the  accident  was  a  collision,  which  disabled  the 
boat  from  proceeding  and  compelled  her  to  unload  and  reship  on  jin- 
otlier  boat,  which  charged  the  full  amount  of  the  freight.  Tlie  los8  of 
freight,  in  both  cases,  was  total. 

The  rule  of  law  which  requires  the  master  of  a  vessel  navigating  the 
high  seas  to  repair,  if  it  can  be  done,  and  prosecute  the  voyage,  irxst>patl 
of  transferring  the  freight  to  another  vessel,  must^subrait  to  reaS'UiiUle 
limitations  in  its  application  to  river  craft,  whose  voyages  are  rthoitj 
and  whose  shippers  have  the  right  to  expect  and  require  that  in  ca**e  of 
detention  from  accident,  their  goods  shall  not  be  detained  to  await 
lengthy  repairs,  but  should  be  promptly  forwarded  to  their  destination- 
Roe  vs.  Crescent  Insurance  Company,  11  A.  408.  Other  defenses  are 
without  merit.  ' 

It  is,  therefore,  ordered,  ac^udged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  thereof  to  the 
amount  of  $671  52,  with  legal  interest  on  $292  28  from  June  H,  1881, 
and  on  $379  24  from  April  4,  1881,  and  by  rejecting  plaintiff's  ilpinimd 
in  other  respects;  and,  as  thus  amended,  that  the  same  be  affirmed;  ^ 
plaintiff  and  appellee  to  pay  costs  of  this  appeal.  j 

Rehearing  refused.  ^ 

ills  1094, 

No  9062.  1 

Board  of  Administrators  of  the  Charity  Hospital  vs.  C.   E. 

GiRARDEY. 

The  fliuU  section  of  the  ReTiaed  Statu  tee  repeals  "all  laws  and  Darts  of  laws  on  tho  n»Tnc 
subject  matter,  except  what  may  be  contained  in  Revised  Civil  Code  and  CtHlu  of 
Practice,  etc."  The  subject  matter  of  the  Act  of  1805,  entitled  "An  Act  to  i><^jBnilatfi 
sales  at  aaotion,"  invoked  in  this  caAe,  is  identical  with  that  covered  by  the  provJeions 
of  the  Revised  Statutes,  under  the  heading  of  "Auctioneer"  and  "Auction  SakA."  So 
far.  therefore,  as  the  provisions  of  the  act  of  1805  have  not  been  perpetuated  in  thn  R**- 
▼ised  Statutes  or  the  Codes  of  1870.  they  are  repealed. 

A   PPEAL  from  the  Civil  DiBtrict  Court  for  the  Parish  of  Orleanip 
/  jL    XojartM,  J. 


e^  A.  GUmore  and  Henry  Bensha/w  for  Plaintiffs  and  Appellees, 
t  onas  d:  Nixon,  H,  Ihifilho  and  Leovy  &  Krvttsohmtt  contra, 

'  le  opinion  of  the  Court  was  delivered  by 

]  ENNBR^  J.    The  sole  question  presented  in  this  case  is  whether  de- 
fer ^ant,  a  public  auctioneer,  is  liable  for  the  duty  imposed  by  Bectione 
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145  and  161  of  tbe  Revised  Statutes,  in  so  far  as  the  same  is  demanded 
on  succession,  insolvent  and  judieiaLsales  made  by  him. 

We  considered  this  question  very  thoughtfully  in  the  case  of  State 
vs.  Girardey,  34  A.  620,  wherein  we  said:  *'The  law  makes  no  distinc- 
tion whatever  in  favor  of  such  sales.  The  language  is,  ^all  prepertr, 
rights  or  credits,  which  shall  be  sold  at  public  auction,  or  at  p^iTat^ 
sale,  by  any  auctioneer  (except  such  as  are  or  may  be  exemptetlbv 
law)  shall  be  subject  to  a  dut>,  etc.,  R.  S.  145.'  Unless  there  eiigte 
some  law  exempting  sales  of  the  sort  above  mentioned,  they  fall  ne- 
cessarily within  the  purview  of  the  statute.  We  know  of,  and  have 
been  referred  to  no  such  law." 

The  defendant  now  claims  to  have  discovered  such  a  law,  in  the  act 
of  January  15,  1805,  chap.  IV.  of  the  acts  of  that  year.  The  discuss- 
ion at  bar  was  confined  to  the  question  whether  or  not  the  terms  of 
that  law  covered  such  an  exemption  and  it  is  one  not  free  from  diffi- 
culty. 

We  are  relieved  from  its  consideration,  li(Fwever,  by  our  clear  con- 
viction that  the  act  of  1805  is  repealed  by  the  final  sections  of  the  Re- 
vised Statutes  of  1870,  which  declares  that,  "all  laws  or  parts  of  laws^ 
contrary  to  or  in  conflict  with  the  provisions  of  this  act,  and  all  lavs 
or  parts  of  Imcs  on  the  same  subject  matte)',  except  what  may  be  con- 
tained in  the  Revised  Civil  Code  and  Code  of  Practice  of  the  present 
session,  be  and  the  same  are  hereby  repealed,"  etc.    R.  S.,  sec.  3990. 

To  ascertain  the  identity  of  the  subject  matter  of  the  act  of  1805 
with  that  included  in  the  Revised  Statutes,  it  is  only  necessary  to  refer 
to  the  respective  titles  and  provisions  of  the  two  laws.  The  title  of 
the  act  of  1805  is  "An  Act  to  regulate  sales  at  auction; "  whereas,  tiiat 
of  the  Revised  Statutes,  as  relating  to  this  subject,  is  "relative  to  anc- 
tioneersj  to  the  manner  in  which  persons  may  become  auctLoneers; 
their  duties,  powers,  fees  and  privileges;  the  taxes  to  be  paid  by  them: 
the  penalty  for  disobeying  law ;  and  mode  of  making  their  sales." 

The  latter  title  will  be  found  to  cover  and  include  all  the  purpoee* 
and  provisions  of  the  act  of  1805. 

The  identity  of  subject  matter  is  perfect.  Unless,  therefore,  ilie 
provision  of  the  act  of  1805,  from  which  it  is  now  claimed  that  exemp- 
tion results,  has  been  perpetuated  either  in  the  Revised  Statutes  or  in 
the  Civil  Code  of  Practice,  it  is  clearly  and  unequivocally  repealed. 

The  incorporation  of  the  words  "except  such  as  are  or  may  be  ex- 
empted by  law,"  cannot  affect  the  case. 
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The  exception  still  strictly  coiilines  the  exemptions  to  those  estiibli^hed 
by  lawy  and  when  the  law  establishing  them  falls  by  repeal,  the  exeuip- 
tions  necessarily  fall  with  it. 

There  is  no  room  for  construction  here.  The  identity  of  flubject 
matter  is  complete  and  the  terms  of  the  repealing  clause  unanibigtioiia* 

The  very  purpose  of  the  Revised  Statutes  was  to  embody  h\  one 
compendious  and  general  statute  all  the  scattered  provisiojii?  of  prior 
statutes  of  the  State,  and  to  enable  the  searcher  after  the  Iilw  to  be 
secure,  that,  as  to  the  subject  matters  embraced  therein,  tljat  Hmtnte, 
with  the  codes,  contained  the  entire  statutory  law  then  left  iu  force.  It 
is  a  conclusive  presumption  that  all  prior  statutes  were  passed  in  re- 
view, that  those  provisions  which  the  legislator  desired  to  ptupetuate, 
were  embodied  therein, -and  that  all  omitted  provisions  were  dp  sign- 
edly  repealed.  We  must  do  nothing  to  imperil  the  confidence  with 
which  the  people  and  the  profession  have  the  right  to  rely  on  this  pre- 
sumption, by  indulging  in  coiyectures  as  to  the  legislative  intent, 
which  may  or  may  not  be  well  founded. 

The  fact  that  in  the  revision  of  the  statutes  made  under  legielativ© 
authority  in  1852,  the  provisions  of  the  act  of  1805  now  relietl  on  were 
extended,  lends  strong  force  to  the  conclusion  that  their  oinisMton  in 
1870  and  consequent  repeal,  was  not  only  legally  effective  but  also  in- 
tentional. 

This  leaves  the  question  in  the  precise  status  which  it  occupied  at  the 
date  of  our  former  decision,  from  which  we  see  no  reason  to  rece<le- 

Since  that  decision,  a  session  of  the  General  Assembly  has  been  held, 
at  which  this  duty  was  considered  (  Act  No.  53  of  1882  )  and  another 
session  will  speedily  occur.    If,  unwittingly,  we  have  contravened  the 
legislative  will,  a  remedy,  at  least  for  the  future,  may  be  found. 
Judgment  affirmed. 


Dissenting  Opinion 

%£RMUDEZ,  C.  J.  The  section  relied  upon  to  claim  the  tax  or  duty 
from  the  defendant,  manifestly  except  from  the  same,  all  sales  made  of 
succession  and  insolvency  property  and,  therefore,  warrants  a  judg- 
meat  of  rellof  in  favor  of  the  defendant. 

It  palpably  derives  from  section  11,  of  Act  141  of  1848,  which  itself 
^m^  from  section  3,  of  act  41  of  1839  which  regulates  the  datiea 
hit  3  paid  by  auctioneers. 

It  18  in  this  act  of  1839,  that  for  the  first  time  are  to  be  faund  the 
woi  is :     Except  such  as  are  now  exempted  by  existing  laws. 
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Th^  quefitioii  tben  sirisea,  confronted  by  tliia  vague  reference  lo  nii 
exemptioiu  w'liotLer  in  18^19  tlieixi  e^dsted  or  not^  a  law  e xemptiu|j  fh)m 
the  duty  any  parti ciilar  cla^fl  of  prfjperty. 

Running  backwards,  two  statutes  are  found  on  the  subject:  One  of 
1836,  sec.  1,  p.  56,  relative  to  port  warden  sales,  and  another  of  1805, 
passed  by  the^territorial  council,  p.  16. 

It  is  needless  to  refer  to  the  act  of  1836,  as  it  has  no  material  bear- 
ing on  this  case,  save' so  far  as  it  amends  the  last  mentioned  act,  which 
it,  therefore,  notices. 

Section  7  of  the^act  of  1805,  provides  : 

"That  all  goods  and  chattels,  lands  and  tenements,  which  may  be  here- 
after seized  by  any  public  officer  for,  or  on  account  of  any  forfeitiiR  m 
penalty ;  goods  and  eflfects  of  deceased  persons,  or  effects  detainefl  fm 
rent,  or  taken  in  execution,  or  damaged  goods  sold  for  the  account  of 
the  concerned,  and  the  goods  of  insolvent  debtors,  shall  in  no  wise  l* 
subject  to,  but  are  hereby  exempted  and  declared  free  from  the  ^m} 
aforesaid." 

It  is  proi>er  here  to  observe  that  section  8  of  that  act  (1805)  «ras 
amended  by  section  2  of  the  subsequent  act  of  1836,  by  strikiog  ont 
the  words:  "«oW  at  any  auction  stare,^^  and  replacing  them  by  tiif 
words:  ^^ sold  by  any  commissioned puhlte  auctioneer, '^^  So  that  the  *ef- 
tion  (8)  would  read  : 

**A11  goods  and  chattels,  lands  and  tenement*  sold  by  any  coiniui*!- 
sioned  auctioneer,  whether  at  public  or  private  sale,  shall  be  subject 
to  the  duty  before  mentioned." 

By  reference  to  the  Digest  of  the  statutes  of  the  State,  report^  K  ^ 
the  compilers  thereof,  in  1852,  under  authority  of  the  acts  of  18-k^  and  * 
1850,  it  appears  that  section  7  of  the  act  of  1805  was  published  anit^Ti^  ^ 
the  laws  then  in  force. 

An  attentive  reading  of  that  section  impresses  forcibly  the  tiiui*L 
that  its  object  was  to  exonerate  from  the  duty  three  specific  cla-s<  ^  ^f 
property  : 

1.  That  seized  and  sold  under  writs  issued  by  judicial  authority* 

2.  That  belonging  to  deceased  persons,  or  successions. 

3.  That  composing  the  estate  of  insolvent  debtors,  or  bankmptci^ 
The  amendment  of  that  section  by  the  act  of  1836,  was  not  de^ignM 

to  and  did  not  disturb  that  exemption  ttoxn.  duty. 

The  acts  of  1839  and  1848  first  continued  it  in  force,  by  the  feet  oi 
the  reference  to  the  property,  the  sale  of  which  was  exempt  from  duty 
by  law.  The  supervisory  legislation  of  1855  and  of  1870  have  briilm^l 
it  over  with  all  its  piistine  vigor  and  effect. 
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It  is  not  exact  to  say  that  the  last  section  of  the  Revised  Statutes  of 
1870  (sec.  3990)  has  repealed  it,  because  on  the  same  subject-matter, 
for  the  obvious  reason  that  this  revisory  legislation  (sec.  145)  itself  pro- 
ndes  that  all  property,  except  that  exempted  by  laio,  shall  be  subject  to 
dnty. 

A  review  of  the  legislation  in  force  at  the  time  of  the  adoption  of  the 
H.  B.  of  1870,  dating  as  far  back  at  least  as  1855  and  which  is  gtill  in 
rxisti  nee,  discloses  the  double  significant  fact  that,  in  furtherauce  of 
the  design  to  alleviate  the  burden  resting  upon  the  transfer  of  propL^rty 
belonging  to  successions,  to  insolvencies  and  to  incapacitated  pcifKons, 
tte  Legislature  has  subjected  the  same  to  a  lighter  commission  in  favor 
of  aiirtdoneers  and  sheriffs,  and  has  specially  authorized  the  sub  of 
fncb  property  as  well  by  the  former  as  by  the  latter.  Sec.  3549,  R,  S ; 
Art^  1655,  p.  106,  and  ex.  sess.  20. 

On  principle,  laws  are  presumed  to  be  passed  with  deliberatiou  and 
,  mhh  tiill  knowledge  of  all  existing  ones  on  tlie  same  subject.  It  is, 
the  Ft  fore,  but  reasonable  to  conclude  that  the  Legislature  in  paRaiug  a 
statute  did  not  intend  to  interfere  with  or  abrogate  any  prior  law  rolat- 
ing  to  the  same  matter,  unless  the  repugnancy  between  the  two  ia 
irreooaeOable,  and  hence  a  repeal  by  implication  is  not  favored.  On 
rhe  contrary,  courts  are  bound  to  uphold  the  prior  law,  if  the  two  acta 
may  well  subsist  together.    Sedgwick  on  Stat,  and  Const.  106. 

lu  the  present  instance,  the  exemption  from  duty  of  succession  and 
insolvency  property  has  been  under  special  and  constructive  legislative 
consideration  and  apparently  the  object  of  unvarying  solicitude,  on  at 
least  eight  different  occasions,  in  1805,  1836, 1839, 1848, 1852, 1855, 1S56 
lad  1870. 

It  is  indisputable' that  the  act  of  1805  was  in  force  at  the  dat^  of  the 
.sopervisory  legislation  of  1855  and  that  it  has  survived  it.  The  art  of 
tiiat  year,  relative  to  auctioneers  (No.  104,  p.  106)  concludes,  as  does 
the  classification  of  1870,  termed  the  "  Revised  Statutes,"  by  repealing 
ill  laws  in  conflict  with  its  provisions,  or  on  the  same  subject-matter, 
lAve  those  contained  in  the  Codes. 

As  regards  that  legislation,  it  has  been  more  than  once  held  that  enr 
interpretation  leading  to  a  mischievous  result  should  be  rejected  ^  that 
tlic  legislative  iuteiit  should  be  sohght  and  enf<»;ced;  that  the  repeal- 
ing'douse  did  trot  recall  etuch  pre-existing  statutory  pn>vi8ioncr  as  were 
Tf^etincted  in  the  revisory  statutes.  11  A.  439, 470, 609  j  12  A.  390, 431 ; 
14  A.  620,  667,  720,  730. 
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The  very  repetition  totidem  verbis  of  sec.  7,  of  A c^t  104  of  185j>,  more 
than  implies — ^it  announces — a  will  to  retain  in  1870  the  legisJat^on 
bridged  over  by  the  act  of  1855. 

Section  145,  as  well  as  sec.  149,  which  also  intimates  tliat  there  ura 
sales  not  subject  to  duty,  are  certainly  pregnant  with,  and  tjierefore 
vivify,  the  act  of  1805,  which  by  formal  legislative  bcheat,  tenacionsl  v 
adheres  t.o  their  entrails.  To  pretend  the  reverse  is  to  do  violin  rf?  to 
the  intent  of  the  law-giver  and  to  extirpate  it  fixmi  the  solemn  expires- 
sion  of  his  will. 

Remission  for  relief  to  the  mercy  or  liberty  of  an  impotent  I^ginla-- 
ture  is  no  crumb  of  comfort.  It  is  less  than  a  deception  and  fleeting' 
shadow.     Const.  1879,  art.  57. 

It  does  seem  illogical  and  unreasonable,  therefore,  to  conclude  that 
however  much  the  section  relied  on  (145),  itself  excludes  from  duly  the 
property  exempt  by  law,  it  is  to  be  understood  and  construed  s^  an- 
nouncing the  reverse  of  its  meaning;  that  is,  tliat  tliere  exists  no  such 
property  or  exemption,  or  that  if  such  be  the  hiw,  \t  was,  by  th<^  sub- 
sequent last  section,  revoked  and  nullified.  Such  conclusion  appears 
repugnant  to  the  legal  mind. 

There  has  not  been  uttered  even  a  whisper  thaf  property  sold  by 
sheriffs,  under  writs  or  orders  of  courts,  is  subjert  to  the  duty,  and  the 
reason  is  that  there  exists  indeed  no  such  liability,  simply  owing  to  the 
exempting  act  of  1805.  If  that  law  be  considered  as  repfaled^  *hefi 
property  sold  by  sheriffs  in  furtherance  of  judicial  order*?,  writes  and 
authority,  must  pay  the  tax  to  the  State.  The  oTily  motive  or  eonmd- 
eration  which  can  satisfy  the  mind  in  justifying  the  immunity  to  this 
day  is,  that  as  the  property  passes  not  by  the  option  or  ^vill  of  the 
owner  but  by  the  power  of  judicial  authority,  it  should  not  be  bur- 
dened. If  that  be  the  reason,  then  why  should  not  the  property  com- 
posing the  assets  of  successions  and  of  insolvencies,  which  like^^-ise 
passes  by  public  sales,  which  are  also  made  by  judicial  authority,  bf^  in 
the  same  manner  and  to  the  same  extent  liberated  from  the  duty  f 

It  was  advanced,  without  contradiction,  in  argument  that  the  State 
authorities  have  invariably  considered  the  Act  of  1805  as  in  force,  bm  at 
all  times  they  have  distributed  among  the  auctioneers  forms  or  blanks 
for  their  returns  to  the  Auditor,  implying  the  f^xemption,  and  that  no 
duty  has  ever  been  paid  on  that  class  of  property  into  the  State  Tre^is- 
ury.  The  undenied  assertion  is  certainly  entitled  to  some  cnpsidera- 
tion  and  moral  weight. 
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Hie  tecorda  of  the  enurte  and  the  memory  oi  ancient  practitioners 

fail  to  re(^4ill  n  aiugle  inst4mce  in  which  the  State  haft  over  claimed  the 
duly,  or  in  which  an  aufitioiieer  has  over  domandeil  it. 

If  ftuch  haw  heea  the  conBtrnctioi)  put  au  tlic  law  by  the  State  herself, 
JwjfT  inequitable  it  wnuld  be  to  hold  the  defendant  liable  for  a  tax  which 
ntver  was  eonwidered  as*  diie  aud  exigible. 

As  waa  well  said  by  counsel  of  defendant,  the  clear  meaning  t>f  tlii» 
eieeption  i.n  to  exclude  from  the  payment  of  the  duty  all  property  ex- 
empt by  law  at  the  time  of  the  pawsai^e  of  the  R.  S. 

hideed,  if  the  object  in  view  wa>*  not  to  except  all  property  exempt 
at  that  date,  then  language  is  meaninglesB  and  the  LegifllatnreQ  that 
bave  u#ed  it  four  times,  at  least,  have  spoken  simply  to  say  nothing- 
Section  145,  R.  S.  incorporates  sec.  7  of  the  Act  of  1805,  and  must  he 
i^d  as  follows: 

"All  property  *  *  *  which  shall  be  sold  *  *  *  by  auction* 
e«r5,  except  that  b^li^nffing  to  sut^cessiotis  imd  itt^lvmcie^^  •  #  •  shall 
h^  subject  to  a  duty,'^  etc. 

To  contend  for  the  reverse,  as  m  done  by  the  plaintiffs,  is  arbitrarily 
to  eipUDge  from  the  law  its  expressed  meaning  and  to  feed  charity  on 
tlie  fruits  of  an  iniqaitoaR  exaction. 

Kr h  en  i  i  o  g  refused . 


Poah6,  J*    I  concur  in  the  dissenting  opinion  of  the  Chief  Justice* 


No.  yi75. 

1  ^^^  m\ 

Al£x\ndeei  MoKrirsoN  vs,  JA5t£9  A.  Lynch*  fi^3_^*>| 

1  rule  m  tliecliM'k  of  tfafl  lower  ctiurt,  t^i  com  pal  him  bo  completo^  u  tr»iis::r[pt  of  appnal 

chAr^ed  a»  ctqAtiLeitt,  In  "not  i^aataljiLng  onJ  JkmV  doc^uiaoataTy  erldedce  admitted,  wiW  not 

be  entertained  )>j  tbij  Ovart,  vrhurt  the  ol»*fj(«  <>'  lioftdeni^y  le  dUput^d  and  fia  Uaqq  of 

fb:t4  in  TiLiited. 
Tbe  di^tomnination  of  the  isiinfl  appt^rtntjjiiL  to  th^  lower  ci>&rt  which  had  .iiirtndi(;^tlQn  over 

tbe  cnAfl  for  the  parpon^  of  IiatIiik  ^  proper  transcript  maclfl  and  tTHtmmittod  to  thiM 

Court.    33  A.  422,  amnucsd. 
TmnterlptB  tnroro plate  by  the  fault  of  th«  appellaal  will  Jtutlfy  a  dldtii\iia&1  of  the  appeal. 

25  A.  r7B.  affirmed 
rodef  the  dinpositSon  ulrflady  tnude  of  thfi  rule  taken  hciTein,  the  tproaont  motion  to  diamtu 

on  fTonnd  of  def^tivoneaa  of  rdoord  l^  prAmatni-^ 
In  pttment^  of  complete  coitidcnte  of  the  (^lerk,  the  other  g^ronodR  sr-r  np  mirat  fflril. 
ti  tbB  abflnnee  <if  a  motion  thernfor^  tho  Court  wiU  ooc  dlHmiH!^  ro  ii|>ponI.  nUhoiiKh  the  tran- 

peripe  i«  def^otiye^  by  tho  fknlt  of  the  uppelLnut,  whi^r^  it  ooatnloA  d^ndtcient  evldenco  to 

6iiah]i3  tho  Gonrt  to  pass  upon  the  c«^ei  without  Ihj^^y  to  appellee* 
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The  notico  of  a  transfer  of  credit  soryed  on  the  attorney  or  ceiiinHd  of  the  allcp:;^!  debtor.  f«i 
insufficient  to  bind  the  creditors  of  the  transferrer.  A  eoi^arc  ut  flacb  credit  noL^w^tJi- 
ntandinj!  sncL  notice,  will  be  maintained. 

A    PPEAL  from  tlie  Civil  District  Court  for  the  Parisli  of  OrlcfVTi» 
LJL    BightoTy  J. 

^amhola  dt  Ducros  for  Plaintiff  and  Appellee. 
T.  M.  Gillj  contra. 

The  opinion  of  the  Court  was  delivered  bj 

Bekmitdez,  C.  J.  This  is  a  rule  by  the  appellee  on  the  clerk  of  tbe 
distnct  court,  to  show  cause  why  he  should  not  iiicluile  in  tie  tmo- 
script  oral  and  documentary  evidence,  introduced  on  the  trial  of  the 
case  and  which  have  not  been  copied  into  the  transcript. 

The  clerk  answers  that  the  transcript  contains  all  the  procpedinj^s  had. 
documents  filed,  testimony  and  evidence  adduced  on  the  trial;  that, 
if  the  evidence  called  for  was  adduced,  it  is  not  of  record  in  his  office ; 
that  there  is  no  note  of  evidence  or  documents  on  file^  which  sliow  that 
such  evidence  was  introduced  j  that  his  certificate,  attaclicd  to  the 
transcript,  is,  therefore,  full  and  complete. 

In  support  of  the  rule,  a  certificate  from  the  district  judge  \^  isiib- 
mitted  to  show  that  both  oral  and  written  evidence  was  offered  ainl 
admitted,  which  does  not  appear  in  the  transciipt  of  appeal,  the  cer- 
tificate whereof  is  untrue. 

Cognizance  of  a  proceeding  of  this  sort,  wliicb  involvefl  the  deter- 
mination of  matters  of  fact,  does  not  appertain  primarily  to  thia  Court, 
but  to  the  court  a  qua  which  has  authority  to  iaqniro  into  and  pas^ 
upon  the  issues  presented. 

It  is  a  practice  of  long  standing  in  this  Court^  authorised  bv  law,  C 
P.  898,  899  and  900,  to  issue  an  order,  in  the  nature  of  a  rertiorori^  to 
the  clerk  of  the  lower  court,  to  direct  him  t«  complete  a  transcript, 
represented  as  defective ;  but  this  is  done  whore  no  dispute  a«  to  facte 
arises.    5  M.  668  j  9  M.  185. 

When  it  is  doubtful,  whether  all  the  evidence  received  below  has 
been  put  of  record,  the  matter  falls  within  tlie  jurisdiction  of  the  lower 
court  to  ascertain,  and,  where  circumstances  justify,  to  have  its  olerk 
to  do  his  duty  by  perfecting  the  transcript  of  appeal.    3  L.  455, 296. 

In  the  recent  case  of  State  ex  rel.  Cass,  33  A*  42S,  this  Court  held 
that,  although  the  jurisdiction  of  the  lower  court  abates,  the  moment 
that  the  order  of  appeal  is  made  and  the  bond  under  it  furnished «  the 
power  of  that  court,  over  its  clerk,  does  not  cease  to  have  him  to  per* 
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Form  the  duties  imposed  upon  him,  for  the  confection  of  a  transcript 
of  appeal,  14  Cal.  640,  The  lower  court,  when  called  upon,  is  bound 
to  m^ee  that  such  traniicript  be  made  according  to  legal  requirements, 
for,  thiB  Court  can  exercise  its  jurisdiction  only  in  so  far  as  it  shall  have 
kjaowietlge  of  the  matters  argued  and  contested  below.    C.  P.  895^  13 

L,   U2  J  5  A.  602;  13  A.  479;  15  A.  63;  18  A.  146,  729;  21   A.  135;  23 

A.  '28;  25  A.  216. 

It  would  be  doing  a  vain  thing  fof  this  Court  to  make  the  order 
linked,  witbout  proof  before  it,  directing  the  clerk  to  transcribe  into 
the  transcript  oml  and  documentary  evidence,  which,  he  says,  is  not 
of  record,  even  if  euch  was  received. 

Where  oral  testimony  is  heard,  either  party  may  require  the  clerk 
U>  take  it  down  in  Wiiting,  which  shall  serve  as  a  statement  of  facts, 
if  the  parties  sliould  not  agree  to  one.  C.  P.  601.  Where  document^ 
are  introduced  in  evidence,  a  note  of  them  is  usually  taken  by  the 
clerk,  to  serve  as  a  guide  in  the  determination  of  the  cause  and  in  the 
making  of  t}ie  transcript,  in  case  of  appeal. 

Whrre  the  testimony  was  not  reduced  to  writing  and  the  documen- 
tiiJry  evidence  not**d,  and  an  apx)eal  is  taken,  a  statement  of  facts  be- 
c'omejs  necessary  J  which  must  be  prepared  before  the  appeal  is  asked, 
i  n  puis  nance  of  thii  prescribed  rules.     C.  P.  602,  603. 

Because  one  of  the  jjarties  has  not  caused  his  oral  testimony  to  be 
taken  down  and  his  written  evidence  noted,  it  does  not  follow  that  in 
the  event  of  uii  appt^al  by  his  adversary,  he  should  be  deprived  of  it 
ajid  placed  at  tlie  mercy  of  his  opponent.  The  appellant  should,  in 
such  a  ease,  have  a  sfatement  of  facts  seasonably  made  as  the  law  di- 
rects. A  failure  on  his  part  in  that  respect,  may  imperil  his  right  to  a 
prosecution  of  liis  appeal,  as  this  Court  has  jurisdiction  to  dismiss  ap- 
peals when  tlic  transeript  brought  up  by  the  appellant  is  defective  by 
a  fault  imputable  to  him.  35  A.  818;  19  A.  292;  16  L.  251 ;  1  R.  100, 
133;  5  R.  152  ;  7  A.  442;  C.  P.  601,  602,  898. 

It  is,  therofoTB,  ordered  that  the  rule  herein  taken  by  the  appellee 
for  the  completion  C)f  tlie  transcript  of  appeal  be  dismissed  with  costs, 
without  prejudice  to  the  right  of  appellee  to  take  proper  steps  in  the 
lower  court  for  such  completion  and  to  bring  up  for  review,  should 
need  be,  the  action  of  the  court  thereon,  or  to  move  for  a  dismissal  of 
the  appeal,  if  any  right  he  have,  for  deficiencies,  if  any,  imputable  to 
the  appellant . 
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On  Motion  to  Dismiss, 

Fennbr,  J.  The  motion  is  on  the  groande  that  the  record  is  incozo- 
plete  by  the  fault  of  appellant  and  that  there  ia  ao  bill  of  eieeptions, 
statement  of  facts  or  assignment  of  errors. 

The  certificate  of  the  clerk  accompanying  tlie  record  iis  compTet©  in 
every  particular. 

A  mle  has  heretofore  been  taken  upon  the  clerk  by  the  appellee  to 
show  cause  why  his  certificate  should  not  h^  coiTert^d  so  as  to  shoi^r 
the  deficiencies  in  the  record.  For  the  reaaoiiii  ^\*en  in  our  opinion 
then  rendered,  we  dismissed  the  rule  "  wit!iout  prejudice  to  the  ri^lit 
of  appellee  to  take  proper  steps  in  the  lower  court  for  such  completion 
and  to  bring  up  for  review,  should  need  be,  the  action  of  the  court 
thereon,"  etc. 

No  action  has  been  taken  under  this  order  and  the  motion  to  dismiss, 
as  at  present  submitted,  is  obviously  premuture. 

Since  the  foregoing  opinion  was  adopted,  a  fjupplemental  transcript 
has  been  filed  showing  action  taken  in  the  lower  court  under  our  de- 
cision  on  the  rule  referred  to  in  the  begin Ji in g  of  thia  opinion.  This 
does  not  affect  our  conclusion  that  the  presii'iit  motion  to  dismifts  oo 
that  ground  is  premature.  The  motion  must  stand  on  the  condition 
existing  at  the  time  when  it  was  submitted* 

So  far  as  the  absence  of  exception,  statement  of  facts  or  assign mi^Tit 

of  errors  is  concerned,  that  furnishes  no  ri^ht  to  diamift^al  of  appeal 

when  the  clerks  certificate  is  complete,  as  wc  have  recently  held,  aftar 

a  careful  review  of  the  authorities,  in  re  Fazt^nde  for  Monition,  d5  A» 

The  motion  to  dismiss  is,  therefore,  denied,  without  prejudiee^ 

On  the  Merits* 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  dissolving,  with 
damages,  an  injunction  obtained  by  a  thinl  opponent  arresting  the  sale 
of  a  litigious  claim,  seized  as  belonging  to  the  defendant,  but  whicli 
the  former  pretends  to  own  under  a  valid  transfer  duly  notified  to  tlie 
debtor  before  seizure. 

The  appellee  first  moved  in  this  Court  for  the  diBunssal  of  the  a])poal 
on  the  ground  of  material  deficiencies  in  X>\w  trauscripC,  impatable  to 
the  appellant. 

He  next  sought  to  have  the  clerk's  certUiuate  corrected,  which  he 
charged  with  incorrectness. 

Both  motions  were  dismissed — the  first  becuu&e  premature,  the  sec- 
ond  because  of  want  of  jurisdiction  in  this  Court  to  hear  evidence  in 
support  of  the  charge. 
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The  appellee  has  since  taken  steps  in  the  lower  court  to  show  that 
the  clerk's  certificate  is  erroneous  in  this:  that  it  attests  that  the  tran- 
script contains  all  the  testimony  and  evidence  adduced  on  the  trial  of 
the  case,  when  the  truth  is  that  it  contains  only  part  of  such  testimony 
and  evidence.  From  the  action  of  the  district  judge  contradictorily 
taken  and  now  before  us,  it  clearly  appears  that  the  transcript  does  not 
eoutain  all  the  testimony  and  evidence  adduced  on  the  trial ;  but  from 
that  circumstance  it  does  not  follow  that  the  clerk's  certificate  is  abso- 
lutely untrue. 

The  oral  testimony  and  documentary  evidence  received  was  not 
taken  in  writing  and  filed.  No  note  of  evidence  was  prepared  by 
the  clerk.  The  parties  were  not  bound  to  have  the  testimony  writ- 
ten down,  or  perhaps,  the  documents  formally  filed,  or  a  note  of  evi- 
dence made  by  the  clerk.  This  officer  was  not  bound  to  do  either 
of  those  three  things,  unless  directed  by  either  of  the  litigants  and  he 
had  no  right  to  include  in  the  transcript  his  recollection  of  what  the 
testimony  was,  or  documents  not  filed,  or  a  memorandum  of  what  either 
or  both  were.  His  certificate  is  in  the  usual  printed  form,  stereotyped 
for  greater  security,  and  was  designed  to  mean  simply  that  the  tran- 
script contains  all  the  testimony  and  evidence  adduced,  which  was 
written  down  and  filed  and  which  he  had  a  right  to  transcribe  for 
trausraission  to  tlus  Court.  The  clerk  must  not,  however,  issue  such 
a  certificate,  unless  all  the  evidence  adduced  is  actually  transcribed  in 
the  transcript.    ' 

It  is  to  be  remarked  that  the  transcript  contains  no  statement  of 
facts.  It  was  the  duty  of  the  appellant,  under  the  circumstances  and 
the  law,  to  have  caused  one  to  be  prepared  at  the  time  and  in  the 
uiamier  prescribed  by  the  Code  of  Practice,  602,  603.  His  failure  to» 
hure  done  so,  as  was  already  observed  in  this  very  case,  cannot  preju- 
dice the  a{ip<'llee,  who  appears  to  have  done  everything  in  his  power, 
dnce  the  appeal  was  allowed,  to  have  the  transcript  completed.  The 
mp<jritj(let(  ru  ss  is  evidently  attributable  to  the  appellant,  who  might 
be  made  t<j  fitand  the  consequences  of  his  dereliction. 

This  irregularity'  might  have  justified  a  dismissal  of  the  appeal  had 
the  motion  to  dismiss  been  renewed,  or  perhaps,  authorized  an  affirm- 
ance ontright  of  the  judgment  without  an  investigation  of  the  merits, 
on  the  presumption  that  the  district  judge  had  sufficient  evidence  be- 
fore him  to  justify  his  conclusions;  but  we  think  it  is  better  to  dispose 
of  the  controversy,  inasmuch  as  the  transcript,  however  defective  it  be, 
enables  us  to  review  the  judgment  complained  of  and  to  do  justice  to 
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the  litigants,  without  injury  to  the  apijellce,  on  the  record  as  brougtit 
up  by  the  appellant  himself. 

As  stated,  the  thing  seized  in  execiitioii  of  the  money  Jndgmeut  Is  u 
litigious  claim,  of  which  the  third  oppoucnt  as9<;Tts  bim^lf  to  be  the 
owner. 

The  record  shows  that  the  attorney'  of  Lynch,  tite  defendant^  on  May 
17,  1883,  notified  the  Morgan's  Louisiana  and  Tcias  Railroad  and 
Steamship  Company,  against  whom  lit  bad  brought  suit  in  L^iieh^a 
name,  that  all  his  right,  title  and  intt^rest  in  and  t^  that  claim  iiad  been 
transferred  over  to  Burgess  (the  third  opponer.t  herein)  aa  per  entry  on 
the  records  of  the  case.  It  also  appearfl  that  notice  was  served  on  the 
same  day  on  the  attorney  or  counsel  of  the  compatiy,  and  tliat  half  an 
hour  later  tlie  notice  of  seizure  of  Lyncli's  interest  by  the  sheriff  in  the 
suit  was  served  on  the  president  of  the  comimny  in  person.  Nothing 
shows  that  at  that  moment  that  iunctionary  bad  knoi^' ledge  of  thu 
transfer. 

The  law  is  positive  that  the  transferee  of  a  credit,  right  or  claim 
against  another,  acquires  the  sanu*  a.s  to  third  parties,  onhj  where 
notice  has  been  actually  given  of  tbe  trnnsfer  to  tbe  debtor^  and  that 
until  such  notice  has  been  legally  given,  the  claim,  however  tiuly  de- 
signed by  the  parties  to  be  ti*ansfen*^d,  is  liable  to  seizure  by  the  cred- 
itors of  the  transferrer. 

It  is  likewise  to  the  effect  that  audi  notice  must  be  given  to  the 
debtor,  and  that  knowledge  of  the  transfer,  however  conveyed,  in  tbe 
debtor's  attorney  is  n6t  sufficient  notic<^  agaiiist  tlie  creditors.  R.  C.  C 
2643  (2613);  20  A.  284 j  5  A.  551  j  7  A.  fiSCJ;  2  L.  425^  14  A,  689-,  3  A. 
523;  9  A.  226. 

The  district  judge  has  assigned  no  reasons  in  wiiting  in  support  of 
his  linding.  The  consideration  of  absence  of  valid  notice  of  transfer  is 
enough  to  justify  his  conclusion. 

Judgment  affirmed. 

Rehearing  refused. 


No.  9162. 
Hugh  Allison  &  Co.,  in  liquidation,  vs.  Millie  B.  Watsou, 

ANT> 

52  12921  Mrs.  M.  B.  Tullis  and  Husband  vs.  L.  M.  Watson  et  al. 

Consolidated, 
A  penon  who  has  been  emancipated  on  his  own  f^'t^i^^u  l)T  i^^  d«cre«  of  a  competintt  oontt 
haying  Jurisdiction  over  his  person,  correct  in  furm.  wiU  bi^  t-^topptHl  from  inrokjag  tbf 
nullity  of  said  Judgment  against  third  peritouA  who  hnvn'i  dwiA  with  bim  as  an  esiaad 
pated  minor. 
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1a  ««kch  cBsafl,  p«r?oas  desliuR  with  emancipated  minors  are  not  required  to  look  beyond 

the  iWTVp. 
The  BctJi  af  j&ti  aireBt  even  if  uziAnthorized  by  his  mandate,  or  in  riolatioa  thereof,  are  con- 

sitl tired  ifl  tncJfied  by  Xhe  prEncipal  by  acqaieaceuce  if.  after  knowledge  of  the  same,  he 

dse^DOtTepndiatP'  tbeio. 

\^   PPEAL   from    the    Ninth    District    Court,  Parish    of    Tensas. 
i3^    Eoiigh.  J. 

Peti^y  Eobertif^  L.  V,  Beeves  and  H,  E.  Steele  for  Plaintiffs  and  Ap- 
pellees, 

WadeH.  Yoamj  for  Plaintiffs  and  Apx)ella'iit8. 


The  opinion  of  the  Court  was  delivered  by 

PocB^j  J,  T!ie  issues  presented  in  tliese  two  cases  will  be  better 
usdersTood  by  a  statement  of  the  salient  facts  which  have  given  rise  to 
the  litigatiot]. 

A.  J.  Watson  died  in  Tensas  parish  in  1862,  leaving  a  widow  and  an 
only  cbildf  then  an  infant.  The  latter  was  his  sole  heir  and  inherited 
several  pluntiitionB  situated  in  th&t  parish.  In  1865  his  widow  married 
his  brother,  A.  C.  Watson,  without  being  retained  in  the  natural  tutor- 
ship of  her  child  by  a  family  meeting.  Soon  after  the  marriage  a  fam- 
ily meeting  wa«  convened  and  recommended  her  as  tutrix  and  her  hus- 
bund  as  co-cittor  of  the  minor,  Millie  B.  Watson,  relieving  her  from  the 
necesHity  of  a  bond  of  tutorship. 

They  were  botli  (iiiiilided  in  their  respective  capacities  and  the  co- 
tntor  aisijuiued  control  uud  the  full  administration  of  the  minor's  prop- 
erty»  T>'hich  he  continued  as  tutor  until  March,  1881  and  as  agent  until 
Jul>,  J8je?2,  when  she  married  and  then  assumed  control  of  the  same. 
On  a  petition  presented  by  her,  with  the  written  consent  of  her  tutrix 
and  co-tutor,  to  the  District  Court  of  Tensas,  she  obtained  a  full  decree 
of  emancipation  on  the  2d  of  March,  1881.' 

A  few  days  thereafter  she  came  to  this  city,  accompanied  by  her  step- 
father, for  the  purpose  of  negotiating  a  loan  with  a  view  to  properly 
supply  and  equip  her  plantations,  so  as  to  enhance  their  cultivation 
and  productiveness/ 

At  that  time  there  stood  on  plaintiffs'  books,  as  commission  mer- 
chants^ an  indebtedness  exceeding  $5000,  incurred  in  the  cultivation  of 
her  plantations,  the  account  being  in  the  name  of  "A.  C.  Watson."  The 
latter  then  called  on  plaintiffs,  to  whom  he  represented  himself  as  the 
igent  of  MisB  M,  B.  Watson ,  who  had  just  been  emancipated,  and  he 
obtained  from  them  on  that  day  advances  in  mules  and  supplies  of  sev- 


Digitized  by  VjOOQIC 


618  SUPREME  COURT  OF  LOUISIANA. 

Allison  &  Co.  v».  Wataon. 

eral  hundred  dollarB,  with  the  understanding  thiit  t)ie»e  advances  wane 
made  to  Miss  Watson,  and  that  the  latter  would  assume  the  piijnieiit 
of  the  account  due  to  them  for  previous  ridvances  of  money  and  da|j- 
plies  for  the  use  of  the  same  plantations^  hut  standing  in  the  tiame  of 
A.  C.  Watson. 

On  the  same  day,  one  of  the  plaintiffs  met  Wataon  and  Mim  Wat.saii 
by  appointment,  and  in  his  presence,  at  the  request  of  her  step- father 
and  agent,  she  signed  the  following  docaujeut: 

"New  Orleans,  March  19, 1881, 
^^Messrs,  Hugh  Allisan  dt  Co.,  New  Orleans ; 

"Gekts — You  will  charge  account  of  A.  C,  Wataon  to  me,   and 

oblige, 

"Yours,  respectfully, 

"  Millie  B,  WA-raow,*^ 

A  short  time  thereafter  she  obtained  a  loan  of  $15,9JH,  to  secure 
which  she  mortgaged  her  plantations  by  act  passed  on  the  7th  of  April, 
1881 — and  she  then  gave  a  power  of  attorney  to  A.  C,  Watson ^  author- 
izing him  to  administer  her  affairs^  with  tlie  express  aLithoiizHtiou  to 
draw  against  her  funds  then  in  the  bauds  of  ??hattuck  &r  Hoffimttn,  ji 
commercial  firm  in  this  city. 

On  the  6th  of  May  following,  Watson^  the  agent,  made  <i  ji^rt-pHy- 
ment  on  the  account  assumed  by  Miss  Watson  of  S-WXIO,  by  a  draft  otj 
Shattuck  &  HoflPman,  which  was  creditetl  to  the  account  o]M!ned  iu  her 
name  by  plaintiffs,  Allison  &  Co. 

The  account  was  contini^ed  untU  Juue,  18?^1,  when  it  was  closed  after 
a  few  additional  advances  and  after  the  sale  of  some  twenty -six  balos 
of  cotton  shipped  to  plaintiffs  from  Mifts  Wnt^ion's  plautiitious.  The 
balance  of  the  account  was  then  for  $2520  i54>  in  favor  of  plain  tiffs  j  who 
brought  this  suit  in  June,  1882,  to  enforce  payment  of  the  ^^anie. 

The  defense  is  a  denial  of  any  indebted nf^ss  to  plaintiffs,  restini^  on 
the  main  grounds  of  her  incapacity  to  enfci^r  into  any  contract  in  March^ 
1881,  for  the  reason  of  the  alleged  absolute  uullity  of  the  judgment  of 
emancipation  rendered  on  her  petition  on  the  2d  of  Marcfi,  18^1 ;  and 
on  the  further  ground  that  she  had  signed  the  assumpsit  of  March  19, 
1881,  through  error  and  through  misrepresentations  of  her  step- father, 
A.  C.  Watson. 

The  alleged  ground  of  nullity  of  the  judgment  of  emancipation  is, 
that  in  1876,  her  mother  and  the  co-tutoi  liad  forfeited  the  tutorship  by 
removing  their  domicile  to  the  State  of  Missiaaippif  and  that  the  pro- 
ceedings for  her  emancipation  had  not  therefore  been  carried  on  con- 
tradictorily with  a  tutor,  as  the  law  requirej^.    The  answer  concluded 
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with  a  reconveDtianal  demand  for  the  sura  of  $4000,  alleged  to  have 
l*eeD  paid  to  plamtiflfe  hy  her  agent  without  authority. 

At  the  same  time  defendant  brought  a  suit  for  the  nullity  of  the  judg- 
metit  of  emaficipation,  to  which  her  mother,  her  step-father  and  Hugh 
Allifloii  ic  Co,  were  inude  parties.  This  is  the  suit  which  is  consoli- 
dated with  plaintittV  main  or  original  demand. 

Judgment  was  rendered  maintaining  the  legality  of  the  judgment  of 
emancipation,  rtytictiug  the  reconventional  demand,  and  rejecting  plain- 
tiflfE)^  claim  on  their  balance  of  account.    Both  parties  have  appealed. 

The  effect  of  the  juri^rment  of  emancipation  is  the  pivotal  question  of 
tht  cautj,  aiul  to  it  we  nhall  first  direct  our  attention.  Among  other  de- 
fenses urged  \\y  Ha^dj  Allison  &  Co.  to  the  action  in  nullity  of  that 
judgment  in  the  plea  of  estoppel,  by  which  Miss  Watson,  now  Mrs.  Tul- 
lis,  is  denied  the  riglit  rif  setting  up  the  nullity  of  a  judgment  provoked 
l>y  htn-Helf  and  showing  no  elements  of  nullity  on  its  face. 

Tlie  record  s]mw&,  and  it  is  not  contested,  that  the  court  which  ren- 
d4?red  the  judgment  w^  a  competent  tribunal  and  that  it  had  jurisdic- 
tii>u  over  the  ]>er9on  of  the  minor  applying  for  emancipation.  The 
alleged  forfeiture  of  the  tutorship  by  the  removal  of  her  mother,  could 
not  have  the  effect  of  elianging  the  minor's  domicile. 

Although  shf'  alleges  that  she  gave  a  reluctant  consent  to  her  step- 
father'8  entreatieft  te^  apply  for  her  emancipation,  she  does  not  deny 
that  fiJie  applied  for  it  of  her  own  free  will,  nor  does  she  allege  that  the 
jodgment  was  obtatnt^d  through  fraud,  and  much  les8  does  she  connect 
the  plaintiffs,  Hugh  Allison  &  Co.,  either  by  knowledge,  or  advice,  or 
request  on  thtnr  part,  ^vith  the  proceedings. 

The  record  shows  that  she  authorized  the  information  conveyed  to 
plaintiffs  of  her  havini:  been  emancipated,  and  that  in  the  presence  of 
one  of  thtJ  iirrrx  slit?  exercised  her  rights  as  an  emancipated  minor  by 
sign  tug  the  document  which  we  have  transcribed  above.  Admitting 
for  tht^  i]tke  of  ar^'^ument  that  she  then  thought,  as  she  now  pretends, 
that  she  was  only  signing  a  security  for  the  payment  of  mules  pur- 
chased for  her  on  that  day,  her  act  was  nevertheless,  and  to  her  full 
knowletigef  that  of  a  person  acting  in  his  own  right  and  relieved  of 
the  dtBabilitiefl  which  attach  to  minors. 

Will  the  law  now  empower  her  to  meet  these  same  plaintiffs  with  the 
aaaertiou  that  she  was  not  then  emancipated  and  that  she  was  there- 
fore deceiving  them!  The  answer  is  too  plain  for  argument.  The 
mle  is  well  settled  that  in  such  cases  the  parties  dealing  with  the 
emancipated  person  are  not  bound  to  look  beyond  the  decree  of  eman- 


Digitized  by  VjOOQIC 


620  SUPREME  COURT  OF  LOUISIANA. 

Allison  &.  Co.  TB.  Watson. 

cipation.  ^  '^Any  other  doctrine  would  make  iuch  decrees  anares  to  the 
public."  10  An.  66,  Jeannet  vs.  Ricker  j  Dupre  vs.  Dupre,  28  Au,  4  J  H, 
See  also,  13  La.  433,  Lalanne  vs.  Moreau; .  7  A.  9j  Faber  va,  Hi?pt*  1  ^'^ 
An.  418,  Rhodor  vs.  Rosselin. 

She  was  bom  in  October  of  the  year  1861,  and  was  married  in  ,Jiily, 
1882.  Hence,  in  April,  1881,  when  she  executed  the  i  15,000  mortga^ts 
and  in  which  she  acted  in  her  own  right,  she  acted  on  the  fiiidi  aod 
strength  of  the  decree  of  emancipation  which  she  uow  holds  up  aa  an 
absolute  nullity. 

She  is,  therefore,  effectually  estopped  from  the  plea  of  nullity  of  the 
judgment  of  emancipation. 

We  shall  now  deal  with  the  grounds  urged  in  support  of  her  recon- 
ventional  demand. 

Her  able  counsel  has  made  a  strenuous  effort  in  laupport  of  the  alleged 
error  under  which  she  signed  the  assumpsit  of  pltiintiffjs^  uecount,  by 
trying  to  connect  one  of  the  plaintiffs  with  the  alleged  mi*repres<iiita- 
tion  that  the  document  which  she  signed  was  merely  a  secarity  for  a 
mule  purchase.  He  is  not  in  the  slightest 'degi-ee  borne  ont  by  the 
record,  which  shows  that  the  document  had  iilroady  been  drawn  by 
Watson  when  one  of  the  plaintiff  Arm,  W.  A,  Feate,  met  him  by  ^  - 
pointmeut,  and  that  the  request  to  sign  the  paper  was  made  to  MIsh 
Watson  by  her  step-father,  and  that  Mr.  Pi-filc  did  not  even  bear  the 
explanation  made  by  Watson  touching  the  iiature  of  the  document 
which  she  signed  then  and  tliere.  If,  therefore,  she  was  deceived  as  to 
the  purport  of  the  obligation  which  she  contracted,  the  deception  can- 
not be  attributed  to  plaintiffs,  but  it  must  be  laid  at  the  door  of  her 
own  step-father  and  ostensible  protector.  It  was  her  right  and  her 
duty  to  read  it.  It  would  have  taken  very  little  time  to  read  a  plain 
sentence  of  not  more  than  two  lines  in  writing.  Her  failure  to  seek 
and  obtain  information  which  was  so  easily  within  her  reach  is  her  own 
fault  and  must  be  her  misfortune.  Mr.  Peale,  who  had  called  at  the 
time  and  place  to  meet  her,  by  appointment  with  Watson,  for  the  ex- 
press purpose  of  receiving  that  identical  document,  had  every  reason 
to  expect  and  believe  that  she  had  been  fully  informed  of  the  purport 
of  the  transaction,  and  that  she  acted  with  fuU  know f edge  of  the  con- 
sequences of  her  actions  in  the  premises. 

Such  is  the  presumption  of  the  law.    Allen,  West  &  Bush  vs.  Whe- 
stone,  35  An.  846. 

But  if  we  could  find  room  for  a  doubt  of  the  binding  effect  of  the 
asAompsit,  we  may  turn  to  her  future  acts  as  a  test  of  her  understand- 
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iug^  of  the  tmntiiiction.  If  it  were  true  that  she  had  been  deceived  even 
witli  the  eo-opemtlon  of  plaintiffs,  she  would  naturally  be  expected  to 
repudiate  the  obligntiou  as  soon  as  she  was  informed  of  its  real  purport 
and  intent.  But  the  record  shows  the  very  reverse.  In  her  own  testi- 
moDy  we  find  the  following  statement:  "It  was  after  the  time  that  I 
BLgned  tltis  alleged  nssumpsit  that  Mr.  A.  C.  Watson  told  me  that  he 
had  takeu  $4(XKI  of  the  money  I  got  from.  Shattuck  &  Hofi&uan  and  paid 
it  to  Hugh  Alli&ou  &  Co.^ 

This  wnsi  a  dircet  iDformation  of  the  existence  of  an  indebtedness  to 
these  pliiin tiffs  und  that  her  funds  were  applied  to  the  same.  The  pay- 
ment was  made  in  IBSl^  and  no  objection  was  ever  made  before  the 
instittition  of  this  fiuit.  The  record  shows  that  far  from  repudiating 
the  transaction T  Mrs.  Tullis,  in  granting  a  new  mortgage  which  she 
exetrtt^d  in  November*  1882,  after  her  marriage  and  while  tliis  suit  was 
pending,  in  ord^r  to  blotter  secure  the  Shattuck  &  Hoffman  loan^  she 
included  tliat  *4uni  of  $4fM)0  in  the  new  notes  which  she  then  executed. 
This  is  .admitted  by  her  counsel. 

Thtis  we  find  that  the  ratification  of  her  agent's  contracts,  even  if 
originally  unauthoiizcd,  is  shown  not  only  by  acquiescence  and  long 
silence  preceded  by  knowledge,  but  by  acts  and  deeds  which  manifest 
nnini&tflknble  irulicatioTifi  of  an  active  ratification  of  the  acts  which  she 
now  seeks  to  evade. 

In  two  recent  cases  we  have  had  occasion  to  examine  the  doctrine  of 
ratification  of  eonttarts  executed  by  agents,  as  settled  in  our  jurispru- 
dence, and  we  uriqualiticdly  reaffirmed  the  rule  which  is  quoted  above. 
Latittc,  Dufllho  &  Co.  vs.  L.  Godchaux^  36  An.  (not  yet  reported);  Ben- 
nett va.  Mechanics  and  Traders'  Bank,  34  An.  150;  see  also,  Woods  et  al. 
xi5i.  Eosclii,  32  An.  210 ;  James  vs.  Louis,  26  An.  664 ;  Ball  vs.  Bender.  22 
An.  496 J  Oliver  vs.  Johnson,  24  A.  460;  Bonnoau  vs.  Poydras,  2  Rob.  1 ; 
Starr  vs.  Zachario,  18  La*  517;  Dupr^  vs.  Splane,  16  La.  51;  Pitts  vs. 
Shnbert,  11  La.  288. 

We  not©  the  argument  made  by  counsel,  based  on  the  prohibition 
contained  in  Art.  3(11,  C.  C,  against  all  agreements  between  the  tutor 
and  tlio  mi  nor  J  unles.^  the  same  was  entered  into  after  the  rendering  of 
a  full  ac4?ount  and  delivery  of  vouchers,  etc.  As  the  contract  herein 
attacked  by  the  defendant  was  with  and  for  the  interest  of  third  par- 
ties, and  to  which  the  tutrix  and  the  oo*tatOT  were  not  even  paartieBy 
we  f&M  to  see  any  force  in  the  argument. 

The  foregoing  reason  e  apply  with  eqnal  force  to  the  liability  of  the 
defendant  on  the  unpaid  balance  of  plaintiffs'  account  which  she  as- 
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fiuiaed  oij  the  19th  of  March,  1881.  Afi^r  the  dat«  of  her  assuttipstt, 
fiirthtu^  advances  were  made  for  the  viae  of  her  ]  da  stations  aod  pay- 
meut8  were  made  \}y  consignments  of  coUon  wliieii  had  been  |irodnced 
on  her  places.  The  business  was  mauaged  by  Watsfm,  who  held  her 
power  of  attorney,  and  no  effort  has  been  made  to  sliow  any  Aiaap- 
proval  or  repudiation  of  his  acts  by  hi^  principal 

The  theory  of  the  cese,  which  findi^  ample  support  lii  the  recorti^  is 
the  following: 

From  the  time  of  his  marriage,  Watson  ctdtivated  Mrs*  Ttillii^'  plan- 
tfttions  as  his  own  and  for  his  own  account,  up  to  the  year  1680*  At 
that  time,  as  his  credit  was  on  the  wane^  he  diacloaed  hia  true  relation 
with  the  property  to  plaintiffs  (his  nierchanta),  and  he  then  iuf armed 
them  that  the  plantations  were  the  property'  of  the  oiiuor  juid  that, 
therefore,  "they  could  not  lose."  The  reenU  of  that  yearns  operations 
was  a  balance  against  him  of  $5836  7i}. 

Distrust  on  th^  part  of  plaintiffs  wag  the  Krst  consequence  of  the  d is- 
aster.  Hence  flowed  the  necessity  of  fuvnishiug  security  for  the  pur- 
pose of  future  advances,  and  then  the  jirocee dings  for  the  emancipation 
became  necessary  and  she  was  emancijmted.  They  met  y:\th  vexadous 
delays  in  negotiating  the  heavy  loan-  -and  the  wants  of  tlie  plantations 
wore  bet^oming  pressing,  labor  became  disorgauiised,  aiid  advances  were 
ueedeil  immediately.  The  arrangement  with  plain tiffi?  secured  the 
most  urgent  wants,  and  by  supply  in  jt;  these  they  secured  rheir  past 
account,  vrhich  Miss  Watson  assumed  with  full  knowledge  that  the  paat 
advaneOK  for  the  year  1880,  and  the  present  sufiplics^  iucladed  working 
animals,  farming  tools,  etc.,  all  of  wliich  had  l>een  advanced  on  her 
credit  and  for  her  benefit.  Hence  the  inevitable  rnnrlusion  that  as  she 
intended  to  bincf  herself,  so  must  she  be  held  as  bound. 

The  judgment  of  the  lower  court  is,  tlierefoie^  reversed  in  so  far  as  it 
r^iects  plaintiffs'  demand,  for  which  judgment  is  i-eudered  in  their  fnvor 
in  the  sum  of  $2520  56,  with  legal  interffst  from  June  30,  1881 :  amd 
that  said  judgment  be  affirmed  in  all  other  respects,  defendant  to  pay 
costs  in  both  courts. 

Hehdaring  refused. 

On  Application  fok  Reheauinq, 
Fenner,  J.    The  fact*  affecting  the  only -question  requiring  recon- 
sider atton  are  few  and  simple.     The  evidence  is  brief  and  not  even 
conflicting. 

Watson,  who  had  been  co-tutor  of  his  nieee  and  step -daughter,  had 
been  managing  her  plantations  during  her  minority,  without  any  judi- 
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cial  authoritj,  through  Allison  &  Co.  as  his  factors,  and  had  accumn- 
Iftted  a  debt  of  $5836  on  an  account  kept  in  his  own  name,  for  which  it 
is  not  even  pretended  Miss  Watson  was  liable,  and  of  even  the  exist- 
«»nce  of  which  it  is  not  shown  she  knew. 

After  her  emancipation  in  1881 ,  she  and  Watson  came  to  New  Orleans 
to  negotiate  a  loan  for  $15,000,  by  mortgage  on  her  plantations,  from 
Shattack  &  Hoffinan. 

Encountering  delays  in  consummating  the  loan  and  being  in  evident 
need  of  some  mules  and  supplies,  Watson,  alone,  called  on  Allison  & 
Co.,  and  after  other  rejected  propositions  finally  agreed  with  them  that, 
if  they  would  furnish  certain  mules  and  supplies,  to  be  shipped  that 
evening.  Miss  Watson  would  pay  the  amounts  by  shipments  of  cotton 
and  out  of  proceeds  of  the  Shattuck  &  Hof&nan  loan  when  completed; 
and  would,  in  addition,  give  a  letter  authonzing  Allison  &  Co.  to  charge 
to  her  account  the  amount  due  on  the  account  of  Watson. 

The  mules  and  supplies,  amounting,  with  $100  cash  advanced,  to 
$868  10,  were  accordingly  shipped  the  same  day  on  the  very  boat  on 
which  Watson  and  Miss  Watson  were  returning  home.  That  evening, 
Peale,  one  of  the  partners  of  Allison  &  Co.  went  to  the  boat  to  get  the 
promised  letter,  met  Watson,  who  showed  him  the  unsigned  docu- 
ment, in  these  words:  "Messrs.  Allison  &  Co. — Gents:  You  will  charge 
account  of  A.  C.  Watson  to  me,  and  oblige  youi^  respectfully."  They 
went  back  together  to  get  Miss  Watson's  signature. 

Watson  told  her,  in  Peale's  presence,  he  had  something  he  wanted 
her  to  sign.  She  inquired  what  it  was  he  wanted  her  to  sign.  Thus 
far  the  three  witnesses  agree.  Peale  heard  her  ask  the  question,  and 
says:  "I  remarked  to  her  it  showed  business  precaution  on  her  part  to 
leam  what  she  was  signing  before  doing  so." 

Now,  Miss  Watson  says  Watson  assured  her  "it  was  only  for  pay- 
ment of  some  mules  he  was  taking  up  on  the  boat." 
Watson  states  the  same  thing. 

The  testimony  of  Peale  is  singularly  reticent  on  this  point.  He  does 
not  deny  that  any  answer  was  made.  He  does  not  say  that  he  did  n't 
bear  the  answer.  He  does  not  say  what  answer  was  made.  He  simply 
ignores  the  subject  after  stating  Miss  W.'s  question  and  his  remark 
upon  it. 

This  is  absolutely  all  there  is  in  the  record  on  this  subject,  and  it 

certainly  establishes  that  the  assumpsit  of  Watson^s  large  debt  of  $5836 

was  made  by  the  young  lady  through  error  and  misrepresentation. 

There  is  not  a  word  of  evidence  to  show  that  Miss  Watson  ever  knew 

lat  Watson  owed  such  debt  to  Allison  &  Co.,  or  any  debt,  unless  for 

le  mules  and  supplies  shipped  that  day — and  which  she  positively 

^ears  was  the  account  which  she  supposed  and  was  told  she  was 

mming  by  the  letter. 
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Under  this  letter  so  ffiven,  Allison  &  Co.  passed  Wntfion's  Hceount  to 
debit  of  Miss  W.  Some  few  further  advances  were  made.  Cotton  waa 
sliipped  to  them  and  credited  to  her.  Watson,  having  authority  from 
•  Miss  W.  to  draw  drafts  on  Shattack  &  Hoffman,  after  the  loan  from 
them  was  consummated,  gave  Allison  &  Co.  a  sight  divift  for  f  40l)O, 
which  they  received  and  credited — ^the  final  result  b<*in^  that  the  entire 
indebtedness  remaining  due  them  has  been  reduet'd  to  #2520,  and 
instead  of  having  suffered  by  acting  on  the  letter  i>f  }<Mm  W..  given 
through  error  and  fratid,  they  have  been  benefited  to  the  extent  of 
several  thousand  dollars. 

Principles  of  estoppel,  therefore,  have  no  application ;  at  leant  so  far 
as  their  claim  for  the  balance  remaining  due  is  concerned. 

As  to  tlie  alleged  ratification  of  the  transaction  hy  Bub^equent  con- 
duct, the  sole  act  relied  on  is  the  payment  of  the  $4000  by  a  ftiixht  draft 
on  Shattuck  &  Hoffman,  as  to  which  the  only  evidence  affecting  her  it* 
her  own  statement  that  some  time  after  this  transaction^  *'  Mr.  A,  C- 
Watson  told  me  he  had  taken  $4000  of  the  money  I  got  from  f^liattuck 
&  Hoffman  and  paid  it  to  Hugh  Allison  &  Co." 

There  is  not  another  solitary  word  of  evidence  in  the  record  that  I 
can  find  connecting  Miq^  Watson  with  this  payment,  except  that  it  wa« 
included  in  the  compromise  with  Shattuck  &  Hoffman,  wliich  L«i  not 
significant,  because  Watson's  authority  to  draw  on  thmn  was  general 
and  undisputed,  and  of  course  she  was  bound  by  his  draft,  for  whatever 
purposes. 

As  a  ratification,  these  acts  are  entirely  wanting  in  the  a^entiat  ele* 
ment  of  proof  that  they  were  done  with  the  knowledge  of  the  facts,  of 
the  error  and  deception  which  had  been  practiced,  and  witii  tlje  intent 
to  ratify. 

She  had  never  received  any  accounts  of  any  kind  from  Allison  &  Co. 
She  had  had  nothing  to  do  with  the  management  of  her  bum nes^,  which 
had  remained  in  the  hands  of  Watson.  She  was  as  ignonuit  as  a  ohilfl 
about  these  transactions.  She  may  have  supposed  that  as  much  as 
$4000  was  due  on  her  own  business.  She  may  have  inferred  that  Wat- 
son had  used  her  money  for  his  own  benefit  and  might  not  laave  object- 
ed thereto.  But  there  is  nothing  to  show  that,  with  knowledge  of  the 
deception  and  of  the  large  debt  with  which  she  had  been  cliarged,  she 
ever  consented  or  intended  to  ratify  that  charge  and  to  make  her^el£. 
liable,  not  only  to  the  eixtent  of  the  $4000  paid,  but  for  the  large  bal- 
anoe  now  claimed  againet  her. 

I,  therefore,  think  thiit  jostioe  has  not  beetii  doner  and  that  a  rebcMir- 
ing  should  be  granted. 

Todd,  J.,  concurs  in  this  opinion. 
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Katie  £.  GordoNj  tutrix,  vs.  F.  P.  Stubbs. 


1 

.! 


i 


b  n»«  Df  TerlHil  contnots.  tih«  decbrfttloan  of  the  parties,  or  either  of  thti^m.  m^f>  ftt  the 
time  of  entering  Into  the  GnTlt^Hc^t.  are  not  to  he  viewed  as  admissionA.  bnt  as  direct 
proof  of  the  contract  itself,  and  therefore  do  not  come  ander  the  rale  that  the  fidniU- 
Ri'ont  of  a  party  are  the  weakest  kind  of  evidence ;  which  rule  is  applicable  dt>Iv  to  ad-  1 

missi<»is  respectinf;  the  contract  subsequent  to  the  making  of  it.    Such  anbneqitflnt  -    . 

admissions  are  properly  received  in  evidence  to  establish  the  contract  and  the  obll^iatlon  '  | 

or  liability  of  the  party  sought  to  be  boond  by  it.  bnt  it  does  not  follow  that  the  jec|a,r«- 

tions  of  such  party  in  his  own  favor,  made  oat  of  the  presence  of  the  other  contractlDg  ^ 

party,  going  to  disprove  the  contract  and  his  liability  n^der  it,  are  equally  ii4iiiia«ible. 
The  latter  are  not  admissible,  and  this  role  applies  whether  the  party  ia  Uving  m-  dead 
when  such  proof  is  offered. 

Vli«Te  one  having  a  claim  against  a  railroad  company,  fearing  its  total  loss,  owln^  to  exist- 
iag  complications  resulting  from  Judicial  proceedings  then  pending,  propoaefl  to  another 
creditor  of  the  company  to  try  and  effect  a  certain  settlement  by  which  It  wha  believed  2 

that  the  threatened  loss  could  be  averted,  and  agreed  that,  if  the  settlement  wb^  effected  | 

by  a   time  stated,  the    other  creditor  effecting  it   might   take  his   claim    for  a  sum  I 

named,  and  the  party  to  whom  the  proposition  is  made  proceeds  to  give  bia  time,  moDoy  .* 

ssd  efforts  to  make  the  settlement  and  does  accomplish  it,  he  thereby  becomes  the  owner  *^ 

of  the  claim,  subject  to  the  payment  of  the  sum  agreed  upon.  | 

Che  party  proposing  cannot  revoke  his  offer  after  the  settlement  is  effectf^l,  or  whUiit  the 
other  is  taking  steps  to  effect  it ;  nor  does  the  death  of  the  party  makinj;  the  proposltidii 
before  the  time  fixed  arrives,  or  the  amount  agreed  on  is  paid  over  to  hliq,  avoid  the  ^ 

contract.    His  legal  representative,  after  his  death,  is  equally  bound ;  and  after  the  «um 

•tipolated  is  paid  to  such  representative,  he  cannot  maintain  an  action  for  the  differ^  f 

enoe  between  the  face  value  of  the  claim  and  the  amount  so  paid.  ,1 

APPEAL    from  the    Fifth    District   Court,  Parish    of   Ouachita*  1 

Bichardson,  J.  I 

John  T.  Ludeling  for  Plaintiff  and  Appellant:  i 

i-   ^dmi^iiins  of  one,  since  dead,  made  under  circumstances  which  make  It  impoaeihle  to 

e^mrict  the  witness  of  perfury,  not  admissible.    7  Rob.  113,  Sue.  ef  Segourl. 
1^    idmiBiiDn  of  a  person  who  has  died  since  the  alleged  declarations,  if  admlsalblB,  Ain  the 

wetkHt  kind  of  evidence,  and  entitled  to  very  little  if  any  weight.    10  La.  355  ^  7  A.  7fl3  g 

H)  A,  37I> ;  8  A.  278,  279;  8  A.  375 ;  7  Rob.  112. 
I    Btich  admissions  must  be  corroborated  by  other  and  independent  evidence.     t6  A.  167 ; 

(  A,  7a :  1  GreenL  fee.  134. 
I    AdmiBBlons  made  out  of  the  presence  of  the  other  party  inadmi^ible.    5  La,  414  t   U  A . 

^il^A.  179;  81  A.  630. 
y  II  the  admissions  of  one  who  has  died  since  the  alleged  declarations  were  mode,  be  le- 

Mir«d  against  his  representative,  it  is  but  reasonable  and  fair  that  the  declaration r  on 

the  tame  subject,  made  by  the  deceased,  be  received  in  favor  of  his  reprceentatiTeA  la 

TBhQttil.    7  Bob.  lis,  113;  2  Rob.  301 ;  16  A.  168. 
t    In  r*]  wn tracts  there  must  be  something  proposed  by  one  and  accepted  fa;f  the  other,  to 

fen    the  matter  of  such  contract;  the  will  of  both  parties  must  unite  on  the  R&um  point. 

C  C   1900.    The  acceptance,  to  form  a  contract,  must  be  in  all  things  cop  rormable  t<t  the 

ofiiB      Any  condition  or  limitatiou  contained  in  the  acceptance  of  that  which  formed  the 
40 
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matter  of  the  contract,  gives  him  who  makea  the  o^ef  the  Hfibt  to  wUhdrmv  it.     O.   CJ 
1805;  1  La.  190. 

7.  The  modification  or  change  of  the  proposition  is,  in  aJl  resp»it«,  conalJered  a  nev  < 
and  a  rejt^ction  of  the  first.    C.  C.  1806,  1806 ;  1  La.  LOO;  6  La.  318;  13  A.  €19. 

8.  If  the  party  making  the  offer  dies  before  it  is  accepted,  tb«  re|ii'«a«nt&tiT««  of  the  i 
are  not  bound.    C.  C.  1810. 

9.  The  otitis  of  proof  is  on  the  defendant  when  he  afliiiii.a  he  bongbt  notev.  etc.       JSi  ine^^ww^ 
bitprobatio,  qui  deeit^  non  qui  negat."    Henn.  Deg<j-4t  ErideDce  YIH,  No.  4. 

Boatner  &  Liddell  for  Defendant  and  Appellee : 

The  proposition  by  Gordon  to  sell  Stubbs  his  claims  agiiinEt  thu  X.,  L.  ^  T.  IL  K  Co.  wm9  a 
continuiDg  offer,  giving  Stubbs  the  option  to  buy  od  the  bappAnia^  of  \he^  uondition^  im  - 
plied  in  the  offer.  Snch  proposition  required  no  formal  aout^piiiDce'  Tha  offisrof  pArX- 
ment  within  the  time  stated  concluded  the  contract.  Willard  vs.  Taylor,  8  Wal.  557; 
Kent,  Vol.  II,  p.  477,  sec.  4,  and  notes ;  Story  on  Sates,  fl«c»  IS^\  Fothier  on  Saloa,  a^c* 
31,  and  notes. 

A  proposition  authorizing  action  on  the  conditions  expr^Bf^ed.  dghmIa  do  oth<^r  »ccpptjiQce  to 
bind  the  proposer  than  the  act  called  for  by  the  pra[iOiAltion.  and  aach  actioji  wjII  create 
avalid  contract  between  the  proposer  and  person  ncting  npci^n  the  pTopoaition.  7  A,  34^^ 
Kent.  Vol.  II,  p.  477,  sec.  4,  and  notes;  9  How. 4!:>0.  And  the  contract  thus  farmed  la 
not  defeated  by  the  death  of  either  party. 

Any  contract  not  expressly  required  by  law  to  be  redueed  to  writLng  May  be  l«fca]1y  made 
by  parol  agreement,  and  parol  evidence  is  admis8ib]e^  to  eatabUih  it,  regardless  of  amount 
or  value  involved.    C.  C.  2277. 

Proof  of  what  was  said  by  parties  in  oiakiug  a  parol  Afr&fnnent  \n  not  pro^itt^  the  d««lara^ 
tions  or  acknowledgments,  but  is  direct  evidence  of  thf»  cotiltmet  ItsplL 

Declarations  or  acknowledgments  in  conversations,  denoanced  by  the  deciftiona  of  tbiA 
Court  as  the  weakest  evidence  and  entitled  to  no  weight  wLon  uncgrroborat«'d.  are  those 
made  to  third  persons  not  parties  to  the  agreement]  t  or  c^outract.  and  are  nut  tob«  con- 
founded with  what  is  said  in  making  a  verbal  agrcrement. 

Ex  rei  necessitate,  the  parol  agreement  can  only  be  pruvi^  by  what  wii4  sold  in  making  it. 

There  is  no  rule  of  evidence  excluding  parol  evidenci^  nf  an  ngrii«TDeiit  with  a  pnrwn  «inc« 
deceased,  when  the  contract  proved  is  ononot  reqiilt^  by  law  to  be  In  wHtingn  C  C> 
2278.  par.  No.  2,  constituting  the  only  exception  iu  which  declaratlous  or  acknowledg* 
ments  of  party  deceased  cannot  be  proved. 

The  declarations  or  acknowledgments  of  pMlies  are  always  admlssEhle  agbinst  them  \  ncTer 
in  their  favor,  except  as  part  of  rw  gestce.  Greenl«af,  Vol.  I,  aeo.  171  i  ii  N.  S.  «94 .  1  La, 
207;  12  A.  179. 

The  heirs  or  legal  representatives  in  this  suit  occupy  exactly  the  pasitlcm  of  the  deoeasMl. 
No  evidence  which  he  could  not  use,  if  alive,  is  nvailablo  to  them.  They  can  no  uiore 
use  his  declarations  in  his  own  favor  than  he  could  if  livinj;,    11  Ah  503. 

All  things  being  equal,  positive  testimony  on  a  given  i^Aiit  muat  pre^domiiiate  over  negative 
testimony  on  the  same  point.    33  A.  796;  2  A.  1007  ^  12  A.  127;  7  A.  441 ;  33  A.  38. 

•'  Where  the  evidence  is  contradictory,  the  verdict  of  JiiH*'ii  of  tlie  vipinage  upon  qaeationa 
of  fraud  and  the  credibility  of  witnesses,  and  oilur  mutters  of  fact  p«cnliati>-  withLu 
their  province,  will  not  be  disturbed  unless  masiifti^iij  rrmneouii;  partlcularty  wh&n 
sanctioned  by  the  concurring  opinion  of  the  distrii  t  Jad^f^.  So  the  opinion  of  the  Jndge 
a  quo  upon  questions  of  fact,  he  having  had  an  ofrpgrtUTiliv  of  i^cMjiiig  the  witntis*eft  and 
hearing  the  testimony,  is  entitled  to  great  weight  And  will  be  nfHttncd  uxlIa^s  clearly 
wrong.    Authorities  collected:  Hen,  Dig.,  appeal  9  fO),  Ko.  i,  p.  R^^  also,  C^  C  art.  192S. 

W,  W.  Farmer,  E,  D,  White  and  C.  J,  Boaffter  on  the  same  side. 


Digitized  by  VjOOQIC 


NEW  OKLEANS,  MAY,  1884.  627 

Gordon  vs.  Stabbs. 

The  opiuiDn  of  the  Court  was  delivered  by 

Todd.  J*  This  8iiit  is  hr ought  by  the  legal  representative  of  the 
:*iJc^!ession  of  Wm,  R,  Gonloii,  deceased,  to  recover  of  the  defendant 
|i!476^  07,  with  in  terse  t. 

Tlie  ^aoi^e  of  actiou  &et  forth  is  substantially  as  follows:  It  is  alleged 
timt  Qordoii,  at  the  time  of  his  death,  which  occurred  on  the  15th  Feb- 
niftty,  1880,  was  a  creditor  of  the  Nortli  Louisiana  and  Texas  Railroad 
Company  for  $67,530  07,  for  which  he  held  the  notes  of  the  company. 
That  in  a  suit  in  the  Federat  Court,  entitled  Henry  R.  Jackson  vs.  The 
Tlcts^hnrg,  Shreveport  aiul  Texas  Railroad  Company,  a  judgment  had 
been  rendered  in  favor  «»f  the  first-named  company  for  $365,000  and 
ti3tere&t-     That  this  judgmcTit  and  certain  bonds  of  the  N.  L.  &  T.  R. 
R.  Co.  had  been  transferred  to  the  defendant  and  Geo.  C.  Waddell  in 
satisiactiou  of  the  debts  of  that  company,  which  they  claimed  to  hold 
and  control.    That  the  defendant,  Stubbs,  had  received  the  amount  of 
said  judgment  aod  had  retained  out  of  it  the  amount  that  was  due  Gor- 
don by  the  company,  claiming  at  the  time  that  he  had  had  an  agree- 
ment with  him  (Gordon)  respecting  the  same.    That  the  defendant, 
after  Gordon's  death,  paid  the  plaiutiff  $43,000  in  cash,  but  declined  to 
make  any  further  payment.    It  is  charged  that  the  representations  of 
the  defendant  respecting  the  alleged  agreement  with  Gordon  were 
fraudulent,  and  the  sum  claimed  and  for  which  judgment  is  asked  is 
the  difference  between  the  amount  paid  and  the  amount  of  Gordon's 
claim  against  the  company. 

The  defendant,  after  a  general  'denial,  averred,  in  substance,  that 
Gordon  had  agreed  to  sell  him  his  claim  against  the  railroad  company 
for  $45,000  if  he  (defendant)  could  accomplish  a  certain  result,  by  which 
it  was  believed  tliat  an  apprehended  event  and  complication  could  be 
avoided,  the  happening  of  which  might  cause  an  irreparable  loss  to  the 
creditors  of  the  company.  (This  is  set  forth  at  length  in  the  answer 
and  will  be  more  fully  explained  hereafter.)  That  the  desired  result 
was  accomplished,  and  that  very  soon  thereafter  he  (defendant)  paid 
over  to  plaintiff  (Gordon  having  died)  the  said  sum  of  $45,000—843,000 
in  cash  and  the  balance  in  accounts  for  sums  paid  for  Gordon.  That 
f<    this  payment  plaintiff  had  given  her  receipt. 

rherc  were  two  trials  by  jury.  In  the  first,  a  verdict  was  given 
a  linst  the  defendant  for  $9121  66.  A  new  trial  was  granted,  and  at 
t  8  next  trial  there  was  a  verdict  against  the  defendant  for  $475;  and 
f^   n  the  judgment  thereon  this  appeal  was  taken  by  the  plaintiff. 
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It  it^  neceasarj  for  a  full  understaudiDg  of  the  issues  in  tlit?  ca*e  ahiI 
of  the  several  questioDS  relatiug  to  tliie  controversy,  that  we  fthouldl 
give  a  brief  relation  of  the  fat'ts  out  of  wUieh  the  ftame  haft  gro^'U- 

In  IBGiJjim  asftoeititian  of  individualH  \xus  formed  for  the  purpose*  of 
pure!  I  a  sing  the  Vieksburg,  f^hreveport  &  Texas  Railroad,  to  lie  sold 
under  a  proceeding  t^o  foreclose  one  of  the  first  mortgagee  on  the  ro*wL 
Wm,  R.  G onion  and  the  defeudant,  Stubby,  were  Imth  ni embers  of  tlji** 
association.  The  road  was  purchased  and  the  assoeiation  waa  ai^er* 
wards  ineoqvirat^^d  under  the  name  of  the  Xorth  Louisiana  and  Texfta 
Railroad  Conjpany,  with  John  F»  Ludeling  as*  president. 

Suit  was  soon  after  inflfcitnted  by  the  bondholders  of  the  old  compaii j 
to  annul  the  sale  nientioneilj  aud  after  a  ]>rotiaet4*d  litigating, in  J 874  s 
decree  was  rendered  bj  the  :3npreme Couii  of  the  United  Slates  an n  ril- 
ling the  Bale  and  restoring  the  title  to  the  road  to  the  Vickebiir^. 
Shreveport  and  Teaxs  Railroad  Company.     Upon  further  proceedings 
in  the  case^  the  decree  was  so  modified  as  to  allow  the  purchasers  at 
the  sale  thus  annulled  to  make  proof  of  the  improvement^^  or  bet  tor- 
ments made  upon  the  road  eubsequ^iutly  to  their  ]mrehase.  which  hot- 
term  en  ts  were  ftuaUy  fixed  by  a  decree  at  ^3(1;")  JXM).     This  judgment  for 
betterments  was  afterwards  seized  by  a  cr*;ditoT  of  the  North  Louisiaua 
and  Texas  Railroad  Com  pan  y^  and  third  oppositions  were  tilr^d  by  other 
creditors  claiming  jirivi leges;    and  a  suit  institut'Cd  by  the  8tat'e  in   . 
which  the  president  of  the  company  was  enjoined  from  disposing  of 
said  judgment  or  the  funds  reali/,ed  from  its  execution,  the  State  claLm- 
iiig  judgment  for  $l,l*-i(J,000,  with  privilege  upon  Uie  x>roceeds  of  the 
sale. 

In  December^  lB79j  the  road  was  sold  in  accordance  with  the  decree, 
and  by  the  terms  of  the  sale  the  purchasers  were  reqnii-ed  to  pny  iJGCI,- 
000  in  cafih^  to  assume  the  payment  of  the  judgment  for  betterments^  to 
be  paid  into  Court  by  the  first  of  the  following  March  ;  and  the  balance 
of  the  price  also  to  be  paid  in  cash,  unless  the  mortgage  creditors  were 
the  purchasers.  On  the  12th  of  February,  1880,  a  receipt  was  given  by 
J.  T.  Ludeling,  president  of  the  N.  L.  &  T.  R.  R.  Co.,  to  F.  P.  Stnbbs, 
defendant,  acknowledging  payment  and  satisfaction  in  full  of  this  judg- 
ment for  betterment  renderedjin  the  case  mentioned.  This  receipt  was 
not  predicated  upon  an  actual  payment  in  cash  of  the  judgment  in 
question,  but  was  executed  for  the  purpose  of  enabling  the  defendant, 
Stubbs,  on  the  faith  of  it,  to  obtain  money  sufficient  to  pay  off  all  the 
creditors  of  the  company.  The  amount  of  this  judgment  was  $365,000, 
as  stated.    The  amount  of  the  debts  against  the  company  exceeded 
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#44I),Q00.     Tlie  jinncipal  aud  largest  creditors  were  Ludeling,  Stubbs, 
Waddell  aud  Gordon.     Tbe  plan  of  aettliDg  tbe  judgment  was  for  the 
defeiidiintj  i^tubbs,  with  the  co-o[ienitioii  of  Waddell,  to  buy  up  the 
claims  of  all  the  crtnUtors  of  the  roiid  to  whom  the  money  realized  from 
the  execution  of  the  jiidjfment  would  have  to  be  paid,  and  to  tender 
the^ie  claimB  iu  .satiBfat-^tiou  of  the  judgment.    It  was  termed  an  advance 
pavment  ur^ettleineDt,  and  by  means  of  tbe  understanding  had  between 
Stubbs  and  Ludt;liug,  the  [ueiiiident  of  the  company,  and  the  receipt  or 
atquittinice  givtm,  an  aiTaiig<^mL^ut  was  eftlected  by  which  a  member  of 
the  new  comp&n}^  which  hnd  bought  the  road  iu  the  December  preced- 
ing afld  had  iissuiued  the  payment  of  this  jndgment,  advanced  to  Stubbs 
the  money  to  take  up  the  elaim^  against  the  company,  and  by  present- 
ing the  111  UB  representing  so  much  money  and  having  them  thus  recog- 
liked;  effected  the  advance  settlement  agreed  on.    This  plan  of  settle- 
iiitntj  it  was  believed,  would  iivoid  the  effect  of  the  injunction  by  the 
State  referred  to,  the  object  of  wJiich,  as  stated,  was  to  reach  the  fund 
U>  be  realized  from  tbe  pfiyment  of  the  judgment  and  appropriate  it  to 
the  claim  of  the  State  again  at  the  company  in  the  pending  suit.     The 
notes  representing  Gordon's  claim  against  tlie  company  were,  all  ex- 
cept one,  in  the  hands  of  Ludeling  at  the  time  of  this  settlement* 
Btnbbs,  iu  paying  Ludeling's  claim  and  others  controlled  by  Ludeling, 
declined  to  pay  Uorden'^rtj  stating  to  Ijudeling  at  the  time  that  he  had 
had  aii  under  standing  with  Gordon  about  the  settlement  of  his  claim, 
and  gave  his  obligation  to  make  tliis  settlement  to  the  satisfaction  of 
(rordon  on  his  return  to  Monroe — ^the  parties  being  then  in  New  Orleans. 
Stubbs  left  for  Monrtie  immediately  after  the  occurrences  stated,  and 
before  hig  aiTival  there  learned  that  Gordon  had  died  on  the  15th  of 
February,  being  tlie  day  of  his  (Stubbs')  departure  from  New  Orleans. 
In  a  few  days  thereaft^T,  Stubbs  obtained  from  Vicksburg  the  remain- 
ing note  of  Gordon  against  ^ the  company,  where  it  had  been  pledged, 
and  paid  over  to  the  plaintiff  afe  his  legal  representative,  $43,000  in 
CAsli^  accounted  for  $d(K>0  mora  by  tendering  receipts  for  amount  paid 
to  redeem  the  note  in  pledge  mentioned,  a  receipt  of  Ludeling  for 
amount  [uiid  him  on  account  for  Goi-don,  and  his  (Stubbs')  receipt  for 
amount  of  Goi^on-s  a*?se!r^f?inent  for  the  fee  in  the  State  case  referred 
to;  and  U)ok  plain tiff'jii  n-in^ipt  for  i45,(]CJO|  tlie  amount  which  he  stated 
lie  was  to  pay  Gordon  under  his  agreement  with  him.     The  terms  of 
&  receipt  did  noty  howevtiv  conclude  all  demand  on  account  of  such 
iui. 

fhen  tbllowed  this  suit,  which,  as  we  have  stated,  is  to  recover  the 
lereuce  between  the  cash  paid  to  the  plaintiff  and  the  fuU  amount  of 
jrdon^s  claim  against  the  company,  , 
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From. the  statement  made  of  the  facts  hearing  on  the  controversy,  il 
can  be  seen  that  it  is  narrowed  down  to  tla^  Rmgle  issue  whether-  tJieii 
was  such  an  agreement  between  the  defeadaut  Sttibba  aud  Gordozi  m4 
enabled  the  former  to  becomo,  the  owner  of  the  latter'^  clAlm  a^s&iufii 
the  railroad,  upon  the  payment  of  $45,000. 

That  is  partially  an  issue  of  fact,  over  wluch  a  vigorous  and  pro- 
tracted contest  has  been  made  and  a  large  amount  of  tc^stimony,  arid 
conflicting  testimony,  taken,  to  the  discussion  of  wMch  we  will   iici\% 
address  ourselves. 

After  the  judgment  of  the  Supreme  Court  of  the  United  States  aii  nai- 
ling the  sale  of  the  railroad,  and  the  subaequeut  proeeticliug  taken  bv 
the  State  and  the  creditors  of  the  compiiuy  to  reaeh  and  appropriate 
the  funds  to  be  derived  from  the  judgment  for  bettenuentej  great  de- 
pression existed  among  the  members  of  the  company,  and  alarm  lest 
th^  fund  should  deprive  them  of  any  benefit  there iVom  atid  preveut  it^ 
being  made  available  to  satisfy  their  several  claims  again  at  tbe  CAnu- 
pany.    It  was  generally  conceded  that,  uoleas  Hume  expedient  wiu^ 
found  to  avoid  the  effect  of  these  measurefl,  the  result  feared  would 
inevitably  follow.    It  is  certain  that  botli  Gordon  and  the  rtefendane, 
Stubbs,  shared  this  apprehension  and  realized  fully  the  precarious  con- 
dition of  their  claims. 

This  was  the  situation  of  afGairs  when  the  idea  of  this  advance  settle- 
ment of  the  judgment  was  suggested,  and  tlie  defendant  undertook  t^ 
consummate  it  in  the  manner  stated  by  controlling  the  claim*  against 
the  company,  and  finally  succeeded  in  doing  si>j  as  stat.ed.  Stubhis  tes- 
tifies that  pending  this  situation  of  af^ini,  Gordon  proposed  to  hi m  in 
these  words:  "Arrange  to  secure  the  advivnce  payment  of  the  money 
for  the  judgment  lien,  and  all  my  claims  will  be  yours  if  the  $45,000  is 
paid  me  before  the  1st  of  March."  His  testimony  is  corroborated  by 
Geo.  0.  Waddell,  who  states  that  he  was  present  on  two  occasions 
when  such  a  proposition  was  made — once  in  Monroe  and  again  in  New 
Orleans — and  that  subsequently,  on  his  return  from  the  latter  city,  Gor- 
don joined  him  on  the  train,  spoke  of  the  propositipn  he  had  made  to 
Stubbs,  and  was  urgent  that  Stubbs  and  himself  (Waddell)  should  pro- 
ceed to  carry  out  the  arrangements  necessary  to  secure  the  advance 
payment  contemplated.  Their  testimony  is  corroborated  by  McGuire, 
the  treasurer  of  the  company,  who  stated  that  upon  reporting  to  Gor- 
don that  Stubbs  had  said  that  he  could  get  his  claim  for  $40,000,  the  former 
replied  that  Stubbs  had  his  figures— $45,000.  By  Shelton,  who  states 
that  he  was  present  at  part  of  a  conversation  between  Gordon  and 
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Stal^bs,  in  Moiiro«,  at  which  the  former  stated  "  that  he  was  perfectly 
willing  to  take  *45,000  for  his  share."  By  Ray,  who  testified  that  he 
hear^  Gordon  say  t<»  Judge  Baker  "that  he  would  take  $45,000  for  his 
daim^"  and  "  wipe  hih  hands  of  the  whole  thing,"  and  at  the  same  time 
expre&e  bis  dl^iappDintTnent  at  the  result  of  the  litigation  about  the 
road. 

It  is  urged  by  counnel  for  plaintiff  that  all  this  evidence  is  but  evi- 
dence of  the  deflaraticjiiH  of  a  deceased  person  and,  therefore,  inadmis 
sible ;   and  if  admissible  at  all,  is  to  be  regarded  as  the  weakest  kind 
of  evidence. 

If  received  solely  as  the  declarations  of  a  deceased  person  they  would 
not  be  inadmissible,  although  they  would,  under  a  well-known  rule  of 
law,  be  considered  the  weakest  kind  of  evidence,  but  there  is  no  legal 
piinciple  which  would  absolutely  exclude  them. 

With  respect,  however,  to  the  testimony  of  Stubbs,  part  of  Waddell's 
and  Shelton's,  the  rule  invoked  does  not  apply.  It  was  certainly  com- 
petent to  make  such  an  agreement  as  the  one  in  question,  verbally; 
and  if  thus  made,  it  could  only  be  proved  by  parol,  unless  subsequently 
acknowledged  in  writing.  Those  who  were  present  at  such  agreement, 
and  saw  and  heard  t]ie  parties  making  it,  are  not  to  be  classed  as  wit- 
nesses who  merely  testify  as  to  admissions  of  one  or  both  of  the  parties 
respecting  the  contract  subsequently  to  the  making  of  it.  The  distinc- 
tion is  obvious  and  well  recognized.  The  one  proves  the  contract  or 
agreement— the  fact  of  the  making  of  it — the  other  the  simple  acknowl- 
edgment that  it  had  been  made. 

The  effect  of  this  evidence  is,  however,  sought  to  be  destroyed  by 
proof  of  the  acts  and  declarations  of  the  deceased  opposed  to  the  theory 
of  the  defense,  as  presented  by  the  pleadings  and  evidence.  A  part  of 
this  evidence  was  objected  to  and  excluded,  and  we  think  properly. 
The  counsel  for  plaintiff  contends  that  these  declarations  thus  rejected 
were  upon  the  same  footing  as  those  offered  by  defendant  and  received. 
We  do  not  think  so.  If  Gordon  were  alive  and  had  brought  this  suit, 
and  the  defendant  had  pleiided  this  same  agreement  to  exonerate  him 
from  the  liability  charged,  whilst  he,  defendant,  might  establish  such 
agreement  by  parol  and  prove  the  admissions  of  Gordon  in  corrobora- 
tion of  it,  it  could  hardly  be  pretended  that  Gordon  would  be  entitled 
to  prove  declarations  made  by  him  in  his  own  favor  from  time  to  time 
out  of  the  presence  of  Stubbs,  either  denying  the  existence  of  the  con- 
tract, or  confcradicting  its  terms,  or  exculpating  himself  from  liability 
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under  it.  The  rule  is  not  varied  by  the  fact  of  Gordon's  death-  His 
legal  representative  suing  occupies  the  same  position  and  is  subject  to 
the  same  rule. 

The  testimony  on  this  point,  not  excluded,  ie  of  a  negative  charact-er^ 
and  designed  to  prove  a  state  of  fact  opposed  t^o  the  verity  of  tiie  state- 
ments of  defendant's  witnesses,  as  by  showing  the  silence  of  Gordon  to 
those  to  whom  he  would  most  likely  have  spoken  on  the  subject,  aod 
thereby  induce  the  conclusion  that  no  such  ftgreemeut  was  ever  made. 
That  it  was  not  told  by  Gordon  to  Judge  Ludeling,  who  was  his  friend 
and  confidential  adviser  and  had  in  his  poift^ession  Gordon's    notes 
against  the  company,  might  seem  strange  except  for  the  fact  sworn  to 
by'Stubbs,  that  for  reasons  unnecessary  here  to  mention,  Gordon  liad 
pledged  himself  not  to  speak  of  the  under Htau ding  between  them  to 
Ludeling.    We  do  not  think  this  opposing  cvidcnee  is  sufficient  to 
overthrow  the  positive  sworn  statements  of  the  defendant  and  Wad  dell 
to  the  existence  of  this  agreement,  and  the  tefitimony  of  the  other  wit- 
nesses referred  to  corroborating  them. 

The  next  matter  urged  in  rebuttal  of  defendant^a  proof  on  thia  point, 
is  the  letter  of  Stubbs  to  McGuire,  of  the  lltli  of  February,  18B0.  Thie 
letter  of  itself,  standing  alone  and  unexplained,  does  at  fir^t  blush  seem 
inconsistent  and  in  conflict  with  the  statements  of  defendant  touching 
the  alleged  agreement;  but  as  explained  by  his  testimony  and  viewed 
with  reference  to  the  "  situation  "  of  affairs  at  the  time  it  was  written, 
we  cannot  give  to  it  the  importance  and  eifect  contended  for  by  counsel. 

Gordon's  proposition  to  Stubbs,  as  stated,  was  that  Stubbs  was  to 
secure  the  advance  payment  of  the  judgment  for  betterments,  or  judg- 
ment lien  as  it  was  termed,  and  if  $45,000  waa  paid  him  by  Btubbs  by 
the  1st  of  March,  the  claims  were  to  be  his —Stubbs'.  It  is  very  evi- 
dent from  the  circumstances  then  existing  thnt  it  was  well  known  or 
believed  by  both  parties  that  Stubbs  would  only  be  able  to  pay  this 
$45,000  if  he  could  effect  this  advance  payment  of  the  judgment^  and 
he  had  until  the  1st  of  March  to  do  this  and  to  pay  the  amount  stated 
to  Gordon.  Whether  he  could  make  the  contemplated  arrangement 
was  then  invcllved  m  the  greatest  uncertainty,  and  whilst  this  uncer- 
tainty continued  he  could  not  tell  whether  lie  would  be  nble  to  raise 
the  required  amount  or  not.  At  the  time  he  wrote  the  letter  to  Mc- 
Guire, this  uncertainty  had  not  been  removed-  He  tried  to  get  the 
money  from  Richardson  and  failed,  and  tried  to  procure  from  I.udeling 
a  partial  acquittance  of  the  judgment  to  the  extent  of  his  awn  claim 
and  that  of  Waddell  and  had  failed.    He  wa»  i^atistied  that  without  ar 
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entire  acquittance  of  the  judgment  from  Ludeling  there  was  no  pros- 
pect of  raising  the  money,  and  he  had  no  reason  to  believe,  from  his 
recent  experience,  that  he  could  obtain  the  acquittance  without  an 
actual  payment  of  the  money. 

Under  these  circumstances,  he  sought  to  provide  for  a  contingency 
that  then  seemed  impending — of  a  failure  to  secure  the  advance  pay- 
ment and  a  failure  to  get  the  $45,000  to  pay  Gordon — and  sought,  in 
the  event  of  such  failure,  to  obtain  the  claims  of  the  creditors  on  other 
and  more  favorable  terms.  This  is  the  construction  we  place  on  the 
letter,  under  the  explanation  and  evidence  afforded  by  the  record.  And 
viewed  iu  this  light,  it  does  not  establish  that  Stubbs  had  abandoned 
his  undertaking  to  procure  the  contemplatetl  settlement,  or  that  he  had 
declined,  in  the  event  that  that  was  still  possible,  to  pay  the  $45,000. 
On  the  very  next  day  Ludeling  consented,  contrary  to  Stubbs'  expecta- 
tion, to  give  the  acquittance  and  he  (Stubbs)  was  thereby  enabled  to 
get  the  money  and  effect  the  advance  settlement,  and  found  liimself  in 
a  position  to  comply  with  the  terms  of  his  agreement  with  Gordon  be- 
fore his  letter  referred  to  had  reached  him. 

When  this  was  accomplished,  we  have  seen  that  he  left  New  Orleans 
prepared  to  pay  the  money  to  Gordon.  That  finding  that  he  was  dead, 
he  paid  the  money  to  his  legal  representative,  making,  with  the  re- 
ceipts and  accounts  delivered,  the  sum  agreed  on — $45,000. 

It  is,  however,  urged  with  great  plausibility,  that,  even  conceding  the 
truth  of  the  facts  sworn  to  by  defendant's  witnesses,  no  contract 
or  agreement  affecting  in  any  manner  defendant's  liability  to  Gordon's 
succession  was  established.  That  Stubbs  never  accepted  Gordon's 
proposition,  and  that  Gordon's  death  under  any  view  of  the  matter 
avoided  the  contract  or  rendered  it  incomplete  and  inoperative.  I 

From  what  we  have  already  said  on  the  subject  of  this  agreement,  it 
may  be  inferred  that  we  do  not  so  construe  it.  We  understand  the 
matter  in  this  way :  | 

Gordon  believed,  as  did  Stubbs  and  other  creditors  of  the  N.  L.  &  T. 
R.  R.  Co.,  that  from  the  judicial  proceedings  directed  against  the  sole 
asset  of  the  company — ^this  judgment  for  betterments — their  claims 
were  greatly  jeopardized,  and  if  not  totally  lost,  great  delay  must  ensue  i 

before  any  thing  [could  be  realized  upon  them;  that  their  chances,  in 
ot  ler  words,  were  desperate  unless  the  consequences  of  these  measures 
tl  m  pending  could  in  some  way  be  avoided. 

Influenced  by  these  fears,  Gordon  was  anxious  to  have  a  settlement 
01    of  court,  an  anxiety  which  was  shared  by  those  having  a  common 
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interest  with  him.  If  eflfected  at  all,  it  had  to  be  done  Iwfore  the  lat  of 
March  following,  on  which  day  the  money  had  to  be  paid  iuto  c^irrt- 
Stnbbs  was  trying  to  make  arrangements  to  effect  tlie  settlement. 
Under  the  plan  proposed  and  discussed  by  the  iuteifsBled  parties,  it 
could  only  be  done  by  obtaining  control  of  the  claims  of  all  the  cred- 
itors against  the  road.  The  amount  due  the  creditors  exceeded  tlia 
amount  of  the  fund.  It  was  essential  to  procui-e  from  tlie  creditors 
abatements  of  their  claims.  Some  were  more  wUliug  than  others  to 
make  concessions  and  it  was  necessary  to  know  what  each  creditor 
would  abate  to  arrange  the  basis  of  settlement. 

Gordon  agreed  to  take  $45,000  for  his  claim ;  if  the  settlement  could 
be  made.  He  conveyed  to  Stubbs  absolutely  nnd  finally,  not  the  claina  ^ 
but  the  privilege  or  option  of  taking  it  for  $4.'j,00ft  before  tbe  1st  of 
March.  The  consideration  was  that  Stubbs  should  at  once  proceed  and 
endeavor  to  effect  the  settlement.  He  did  make  the  effort  and  did  eflRpct 
the  settlement,  and  his  right  to  settle  with  Gjrdon  on  the  terms  agreed 
on — $45,000 — was  complete  and  absolute.  The  result  of  the  efforts 
made  and  the  settlement  effected  relieved  Gordon  from  the  impending- 
or  threatened  total  loss  of  his  entire  claim,  and  secured  to  him  be- 
yond contingency  the  $45,000.  The  contract  or  agi-eemeiit  wa«  perfect 
and  complete  between  the  parties  when'  the  understanding  mvwa  had, 
that  Stubbs  was  to  give  his  time,  labor  and  skill  to  aeconipUsh  the 
desired  settlement,  and  Gordon  consented  that  iu  the  event  of  such  a 
settlement  Stubbs  was  to  become  the  owner  of  Iiib  claim  under  the  ob- 
ligation to  pay  him  therefor  the  price  started.  There  was  no  further 
acceptance  on  either  side  necessary  to  the  completion  of  the  contracts 
Gordon  made  the  proposition  to  convey  the  claim  in  the  contingency 
contemplated  for  a  stated  amount,  Stubbs  accepted  then  and  there  the 
proposition,  agreed  to  labor  to  bring  about  the  desired  i-esuU,  did  give 
his  eftbrts,  skill  and  time  to  that  end — which  Gordon  cnidd  have  com- 
pelled him  to  do — and  did  accomplish  the  object  in  view,  and  thereby 
and  thereupon  did  become  the  owner  of  the  claim  in  question,  subject 
to  the  payment  of  the  sum  agreed  on. 

It  is  impossible  to  imagine  after  all  this  was  done — after  the  consid- 
eration was  pei-formed  and  the  settlement  made  that  Gordon  or  his 
legal  representative  could  withdraw  from  or  repudiate  the  agreement — 
it  was  binding  on  both.  The  proposition  of  Gordon  was  not,  as  con- 
tended, a  nudum  pactum  revocable  at  his  will  and  pleasnre  or  avoided 
by  his  death.  It  contemplated  distinctly  that  Stubbs  was  to  proseeate 
his  efforts  in  bringing  about  the  settlement  and  in  procuring  the  necea* 
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sary  advauc^i^  of  money  to  carry  out  the  same,  and  that  he  was  to  have 
the  light  to  count  upon  this  agreement  with  Gordon  a«  a  fuutor  in  his 
negotaations  in  determining  his  ability  to  carry  through  and  regulate 
the  tentiH  which  he  could  afford  to  make  with  the  other  creditors. 

These  were  valuable  considerations,  and  when  performed  and  fully 
executed  upon  the  faith  of  Gordon's  agreement — never  withdrawn  up 
to  the  final  execution  of  said  considerations — there  exiftts  no  principle 
of  law  or  equity  upon  which  either  Gordon  or  his  legal  representative 
could  thereafter  recede  from  the  contract  and  deprive  Htubbs  of  the 
benefit  thereof. 

In  the  case  of  Campbell  vs.  Lambert,  recently  decided  but  not  yet 
reported  J  where  we  held  an  agreement  to  be  a  nudum  par  htm  for  want 
of  mutuality  of  eni^^agement,  we  said : 

*Mf  the  COD  si  di  ration  upon  which  defendant's  promise  was  to  take 
effect  had  been  the  doing  of  something  by  plaintiff  involving  labor  or 
other  valnej  and  upon  the  faith  of  said  promise  and  before  its  revela- 
tion the  pi  ill  u  tiff  bad  done  the  thing,  different  principles  would  apply  not 
necessary  to  speciiy  here."" 

The  different  principles  referred  to  are  thus  expounded  by  Mr,  Par- 
Bons  in  his  work  on  contracts: 

"Where  owe  promises  to  see  another  paid  if  he  w^iU  sell  goods  to  an- 
other person,  •  •  •  the  party  making  the  promise  i»  bound  to 
nothing  until  the  promisee  within  a  reasonable  time  engager  to  do  or 
else  doe^,  or  begins  to  do,  the  thing  which  is  the  condition  of  the  first 
promise.  Until  such  engagement  or  such  doing,  the  promisor  may  with- 
draw^ hifi  proiuit^,  because  there  is  no  mutuality  and^  therefore,  no 
consideration  for  it.  *  *  *  But  if  without  any  promise  wliateve? 
the  promisee  does  the  thing  required,  then  the  promi&or  ib  bound  on 
another  ground.  The  thing  done  is  itself  a  sufficient  antl  complete 
confiideratioUf  and  the  original  promise  to  do  something  if  the  other 
party  would  do  something  is  a  continuing  promise  until  that  other 
party  dotsi  the  thing  required  of  him" — ^that  is,  if  not  seji^onably  re- 
voked, Parsona  on  Contracts,  p.  450.  This  disposes  of  the  question 
of  nudum  j?apf?tm. 

The  French  authorities  and  jurisprudence  are  to  the  same  effect.  La- 
romhiere,  en  1  sur  I'Art.  1138,  No.  7;  Laurent,  Vol.  25,  ^  8,  et  uq;  Mar- 
cad^,  Vol.  6^  p.  155,  ef  aeq;  Mourlon,  Vol.  3,  J  488 j  Aubry  and  Rau,  VoL 
4,  p.  393  f  Troplong  de  la  Vente,  p.  122;  Journal  du  Palais  for  1877,  p* 
714  f  Id.  1872,  p.  348;  Id,  1869,  p.  830;  Id,  1866,  p.  1020;  Id.  1863,  p. 
92;  Id.  1849,  p,  393. 
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The  only  error  in  the  verdict  of  the  jury  and  judgment  thereon  is  the 
small  amount  allowed  the  plaintiff.  This  was  a  palpJible  mistake,  aitice 
the  evidence  leaves  no  doubt  that  the  defendant  was  under  no  obliga- 
tion  to  pay  more  than  $45,000,  and  this  amount  he  did  pay. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed ;  and  proc€*Mlii>g  to 
render  such  judgment  as  should  have  been  rendered^  it  is  now  ordered, 
adjudged  and  decreed  that  the  demands  of  plaintiff  be  rejected  at  her 
costs  in  both  courts. 


OoNCURRiNG  Opinion. 

Manning  J.  The  stumbling  block  in  the  way  of  the  defendant  is 
his  letter  to  McGuire  of  Feb.  11,  1880.  If  that  is  susceptible  of  ex- 
planation conformably  to  his  defence,  there  will  be  no  other  difficulty 
in  maintaining  it,  and  the  key  to  that  explanation  is  the  circumgtanecs 
surrounding  the  parties  at  that  time. 

The  business  Ijad  reached  a  crisis.  The  prolonged  negotiations  had 
resulted  in  no  definite  arrangement,  but  an  arrange ukvtiI  must  be  made, 
or  all  was  lost.  Time  pressed.  Further  delay  waa  ruin.  Plan  after 
plan  had  been  devised,  matured,"and  when  on  the  eve  of  adoption  and 
execution  had  been  shivered  into  atoms  by  hindrances  which  were  not 
foreseen,  or  if  foreseen,  could  not  be  avoided  or  n^moved.  The  situa- 
tion changed  every  day  as  rapidly  as  the  shifting  viewB  of  a  knleido- 
Bcope.  Stubbs  was  in  the  thick  of  the  fight,  managing,  arranging, 
negotiating,  marshalling  all  his  resources,  and  directing  them.  The 
struggle  had  been  going  on  several  weeks.  The  tension  of  mind 
consequent  upon  it  was  extreme.  Anxiety  devoured  him.  Appre- 
hension of  failure  weighed  upon  him.  Every  thought,  faculty,  was 
absorbed  by  the  impending  danger,  and  was  employed  in  finding  means 
of  escape.  He  was  in  a  maelstrom  which  threatened  to  ingulf  large 
interests. 

In  this  perilous  condition  he  wrote  the  letter — '*if  Grordon  does  not 
come,  get  him  to  consent  to  take  $40,000  cash  by  5th  March  which  I 
will  secure  him  abundantly,  or  $10,000  cash  and  biilance  not  to  exceed 
$35,000  within  ninety  days  after  1st  March.  Get  the  beat  from  him  and 
let  it  be  positive  and  in  writing." 

The  effort  was  to  get  better  terms  than  the  optional  contract.  It  is 
not  inconsistent  with  the  existence  of  that  contract.  When  the  opfcionul 
contract  was  made,  Stubbs  had  in  view  the  advance  settlement,  and 
was  trying  to  effect  it.    It  had  failed  to  all  appearance,  and  he  instantly 
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devisfKl  another  Bclieme,  The  offer  in  the  letter  was  a  part  of  that 
scheme.  Bat  tbftt  was  not  an  abandonment  of  the  optional  contract, 
much  leas  does  it  prove  that  such  contract  never  existed. 

Be&ides^  there  is  no  evading  the  issue.  That  contract  was  made,  or 
hotli  Stiibba  ami  Waddfll  have  committed  deliberate  perjury.  They 
tswenr  to  itt*  esifiteiice  point  blank.  Character,  antecedents,  must 
weigh r  But  put  those  considerations  aside.  What  are  the  probabili- 
ties? 

Gonlon  had  looked  upon  his  railroad  interests  as  secure  beyond  per- 
adventure.  He  had  regarded  the  suit  in  theU.  S.  Court  with  compla- 
cent indifferenc!e.  His  companions  in  the  venture,  thoroughly  well 
informed  as  he  believed,  laughed  to  scorn  the  attempt  to  disturb  them. 
Then  came  the  decree  from  Washington  like  an  avalanche  from  the 
mountain 'top,  like  a  clap  of  thunder  from  out  a  clear  sky.  Alarm  and 
dismay  aucL-eedetl  the  sewse  of  security.  There  was  a  complete  revul- 
Bion  of  fetling.  Instead  of  realizing  from  his  investment,  the  loss  of 
the  whole  of  it  stored  him  in  the  face.  The  judgment  for  betterments 
put  biin  iu  heart.  But  if  the  other  had  failed,  why  not  that?  And 
very  soon  it  looked  certain  it  would  fail.  On  one  contingency  alone 
waa  there  any  hope,  lie  was  weaiy  of  the  strife.  He  longed  for  some- 
thing sure.  Absolute  assurance  was  not  to  be  had.  An  unconditional 
promise  to  give  him  a  certain  sum  was  out  of  the  question.  Nobody 
would  have  becu  wild  enough. to  make  such  an  offer.  A  contingent 
promise  to  pay  was  the  utmost  he  could  hope.  He  found  Stubbs  devis- 
ing a  scheme  to  save  himself  and  his  comrades  along  with  him.  The 
Biufcea^  of  that  scheme  depended  upon  the  assent  of  all.  If  he  could 
tind  any  one  willing  to  promise  him  $45,000  payable  on  that  contin- 
gency, and  before  1st  March,  it  opened  a  chance  of  escape.  Stubbs  was 
the  only  owe  who  would  be  apt  to  entertain  the  proposition.  It  fitted 
in  with  his  scheme.  Hcv  offered  it  to  him.  Stubbs  took  the  option  of 
accepting  it.    The  wholt  aftair  is  probable  and  natural. 

The  Bchenie  of  advance  settlement  that  had  fallen  through  suddenly 
became  practicable  by  tJie  assent  of  Judge  Ludeling,  hitherto  deemed 
im possible  of  attainment.  That  scheme  was  effected.  Stubbs  availed 
himself  of  the  optional  ctmtract,  and  complied  with  it. 

The  decree  is  basad  on  that.    I  concur  in  it. 


Dissenting  Opinion. 
BERMruEz,  C.  J.    Tlie  plaintiff  having  fully  made  out  her  claim  and 
thereby  fixed  a  liability  on  the  defendant,  it  became  incumbent  upon 
him;  under  hie  pleas^  to  have  established  conclusively  an  exoneration. 
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Conceding  the  propositions  of  law  for  which  lie  conti^nds,  it  wag  hia 
duty  to  have  made  his  defense  not  only  morally  jjrobable  Imt  legally 
certain,  particularly  under  the  circumstances  like  tho«^  preftetit«i  in 
this  controversy,  in 'which  the  mouth  of  the  only  person  who  codd 
have  opposed  contradiction  is  sealed  in  death.  Thf  evidence  addni^ed 
at  best  makes  the  defense  conjectural  only. 

I  concur  in  the  dissenting  opinion  of  Mr.  Justice  J:\>clie\  whit^h  iwupli- 
fies  these  views. 

I  think  the'plaintiff  should  recover. 


Dissenting  Opinion 

Poch6,  J.  I  cannot  concur  with  the  opinion  of  the  miyority  in  UjIh 
case.  I  will,  therefore,  briefly  state  the  reasoDs  ^vliich  led  to  my  cqu- 
clusions,  without  going  over  the  whole  ground  of  the  controversy. 

The  case  was  fully  argued  before  us  in  June,  1883,  I  have  iiiice 
given  a  great  deal  of  thought  and  serious  istudy  to  the  «iu«fitioiiB 
involved  in  it,  with  a  sincere  desire  to  reach  a  concluwiou  favorable  to 
the  defendant,  who  is  known  to  me  as  a  lawyer  of  great  prominenc* 
and  as  a  gentleman,  because  the  main  support  of  bis  defense  is  in  bis 
own  testimony.  But  I  have  as  yet  been  unable  to  discard  the  imprM- 
sion  created  on  my  mind  by  two  considerations  wliich  no  testimony  in 
the  record  can  overcome,  in  my  opinion.  In  tliiw^  iis-i  in  all  cases  resting 
on  conflicting  testimony  and  involving  the  existence  or  the  construction 
of  unwritten  contracts,  the  safest  guide  in  the  judicial  i*eaicli  for  trnti 
is  in  the  conduct  and  acts  of  the  interested  parties,  when  the  record 
affords  any  clue  to  either. 

Now  defendant's  theorj',  on  which  he  must  stand  or  fall,  is  that  on  or 
about  the  27th  of  January,  1880,  Gordon  had  sold  liim  his  cliiim  for 
$45,000,  with  the  option  on  the  defendant's  part  to  accept  or  reject  tlie 
offer  by  the  first  of  March  following.  It  is  conceded  that  the  burden  la 
on  him  to  establish  this  contract  with  legal  certainty.  Giving  to  hii 
testimony  and  that  of  Waddell  all  possible  woiglit,  it  mnBt  be  admitted 
that  to  support  a  contract  of  such  vast  magnitude,  and  against  a  peraon 
who  has  since  died,  parol  testimony  is  of  the  weakest  kind,  eeiieciaUv 
when  the  contract  is  alleged  to  have  been  made  between  men  of  int^l* 
ligence  and  of  great  business  tact  and  experience,  with  whom  a  few 
words  of  writing  would  have  been  of  such  great  facility  and  of  incaJcu- 
lable  usefulness.  But  does  anything  in  Gordon's  imbsequcMt  acts  or 
conduct  corroborate  the  belief  that  such  a  contract  was  entered  intof 
The  record  shows  nothing.    He  died  nineteen  days  afterward— on  the 
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15th  of  Febriiar>'  following — and  he  had  in  the  meantime  no  other  con- 
vei-nation  or  interview  with  the  defendant.  The  record  shows  that  he 
then  entrusted  the  papers  evidencing  his  claim  to  Judge  Ludeling,  his 
friend  aod  co -associate,  giving  him  full  authority  to  dispose  of  hi& 
daim  in  the  Biiine  way  that  Ludeling  would  dispose  of  his.  They  met 
for  the  last  time  on  the  1 0th  of  February.  His  previous  instructions  to 
Ludeling  were  repeated  and  confirmed.  If.  he  had  sold  his  claim  to 
Stnbhft,  would  he  not  have  informed  his  trusted  agent  and  friend  of  the 
traDsactiouT  The  record  i^ltows  that  he  was  a  practical  business  man, 
and  in  giving  ]iis  instructions  to  Ludeling  he  could  not  have  failed  to 
instruct  him  thttt  up  to  the  Ist  of  March  following,  Stubbs  had  the 
refaeal  of  hie*  claim  for  S45,(KX). 

It  lA  no  answer  to  this  argument  to  say  that  he  feared  Ludeling^s  op- 
poBition  to  that  eicbenie  and  that  he  did  not  dare  so  to  inform  him.  If 
tlmt  fear  had  l>een  the  prompter  of  his  action,  he  would  not  have  placed 
thif  papers  in  Ludeling's  possession.  He  would  have  handed  them  to 
Stubbs  himself,  to  whom  they  were  in  a  measure  indispensable,  espe- 
dally  on  the  14th  of  February,  the  day  of  his  settlement  with  Ludeling, 
to  whom  he  was  forced  to  make  the  promise  in  writing  that  he  wouhl 
&ett!e  with  Gordon  **  to  his  satisfaction." 

This  is  tlie  only  liglit  which  the  record  affords  of  Gordon's  conduct, 
and  it  presents  to  my  mind  the  first  insurmountable  obstacle  to  defend- 
ant-a  BuccesR. 

The  second  consideration,  which  in  my  opinion  is  a  formidable  obsta- 
cle iti  defendant's  pat!i  and  irt  of  itself  entirely  fatal  to  the  whole  theory, 
h  drawn  from  his  own  acta  and  is  aflBrmed  by  his  letter  to  J.  F.  Mc- 
Guire J  written  only  tliree  days  previous  to  the  final  settlement,  wlueh 
n^ads  as  foHowsi 

New  Orleans,  February  11, 1880. 

J.  F.  McGuire — I  telegraphed  you  last  night  to  send  Gordon  by  first 
train,  not  expecting  that  you  would  receive  it  before  tlie  train  left  this 
Tuorning,  and  Gordon  would  come  by  Thursday's  train,  if  not  through, 
at  lejifit  to  meet  me  at  Jat  k&on.  I  sent  tor  Ludeling  yesterday,  urging 
him  to  conte  here  without  delay,  as  I  am  satisfied  Campbell  and  otlicrs 
are  at  work  to  force  us  to  get  the  money  through  the  court.  Ludeling 
— ifit  come^  Send  resolution  of  company  authorizing  settlement ,  etc., 
■  ly  certified.  Send  your  claim  and  Raindolt's.  If  the  money  hat^  to 
•m  paid  int-o  court  our  chance  is  gone,  and  we  will  not  get  stock,  boTida 

V  money  until  all  the  harpies  have  satisfied  themselves.     I  want  to 

m         utrol  all  the  debts  1  can.    If  Gordon  does  not  come  down,  get  him  to 
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consent  to  take  $40,000  cash  by  5tb  of  March,  for  which  I  will  secure 
him  abundantly,  or  $10,000  cash,  and  balance,*  not  to  exceed  $35,000, 
within  ninety  days  after  Ist  of  March.  Get  the  best  you  can  from  him, 
and  let  it  be  positive  and  in  writing.  From  Endom  and  Baker,  try  and 
get  a  transfer  of  their  claims  for  a  discount  of  25  j)er  cent,  to  be,  paid 
by  3d  of  March,  and  authority  to  me  to  use  them.  Under  no  circmn- 
Btances  obligate  me  for  any  sum  at  less  than  20  per  c^nt  discount 
Send  any  and  all  claims  I  can  use.  Gordon's  presence  is  not  neces- 
sary if  he  will  send  the  transfer  and  authority  to  use  his  notes.  1  send 
you  form  of  transfer  for  Gordon,  already  signed,  and  you  can  fill  up 
blank  with  amount.  Please  act  very  promptly,  as  we  are  surrounded 
with  enemies  on  all  sides.  Yours,  truly, 

"Frank  P.  Stubbs." 
"Address  me  at  St.  Charles  Hotel.    Adopt  same  form  for  others  as  I 
have  written  for  Gordon." 

Every  line  of  this  letter  teems  with  suggestions  that  at  the  date  of 
its  writing  Stubbs  had  no  contract,  with  or  without  option,  with  Gor- 
don, for  the  purchase  of  his  claim  at  a  fixed  price. 

If  he  had  the  option  to  purchase  Gordon's  claim  for  $45,000,  and  tiie 
contract  could  be  closed  and  made  final  by  the  simple  power  of  his 
will,  why  should  he  ask  that  Gordon  be  sent  to  him  ! 

If  he  had  such  a  contract,  why  should  he  say  to  his  agent  that  he 
could  only  dispense  with  Gordon's  presence,  if  tlie  latter  "trotiW  send 
the  trcmsfer  and  authority  to  use  his  notes, ^"^  and  that  authority  ^^shouU  be 
positive  and  in  tvHting  f  "  Why  use  this  language,  if  he  knew  and  felt 
at  the  time  that  he  had  the  option  to  use  the  notes  by  the  mere  act  of 
his  volition  f  If  he  had  that  option,  why  should  lie  call  on  his  agent 
to  act  promptly,  as  he  was  surrounded  with  enemies  on  all  sides! 

These  considerations  are  not  answered  by  the  suggestion  that  this 
letter  was  simply  an  attempt  to  obtain  the  claim  on  more  favorahle 
terms,  and  that  it  does  not  necessarily  exclude  the  position  that  he  had 
the  option  to  acquire  it  for  $45,000.  The  agent  is  specially  authorized 
to  offer  that  identical  sum,  and  on  terms  more  onerous  than  those 
which  he  sets  up  in  his  answer,  and  which  form  the  basis  of  the  opinion 
of  the  majority  of  iny  brethren. 

He  authorizes  an  offer  of  $10,000  cash  and  the  balance,  as  mnch ' 
$*35,000,  abundantly  secured ,  payable  in  ninety  days.  But  the  lett 
which  is  a  full  power  of  attorney  to  McGuire,  goes  still  further,  as . 
shown  by  the  two  following  passages :    "  Get  the  best  you  can  fit) 
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him  (Gordon)  and  let  it  be  positive  and  in  writing."  ♦  ♦  "  U^ider  m 
dreumstances  obligate  me  far  any  sum  at  less  than  twenty  per  cent  discoun  ^" 

Now  let  us  see  to  what  extent  his  agent  could  have  bound  him  to 
Gordon  under  this  authority. 

The  least  figure  attributed  to  the  amount  of  Grordon^s  claim  or  share 
in  the  judgment,  in  the  record,  is  $60,000,  and  twenty  per  cent  discount 
vroold  have  realized  $48,000,  or,  $3000  in  excess  of  the  amount  for 
^hich  he  had  the  option  to  acquire  the  whole  claim. 

No  lawyer  would  attempt  to  maintain  the  proposition  that  Stubba 
could  have  successfully  resisted  a  compromise  of  $48,000  with  Gordon, 
if  such  an  agreement  had  been  madebetweenthelatt^andMcGuire  na 
Stubbs'  attorney-in-fact.  Is  it  probable  or  even  possible,  that  holding 
tk  contract  under  which  he  was  the  owner  at  his  option  of  Gordon^s 
claim  for  $45,000,  which  he  could  pay  with  the  funds  realized  from  the 
judgment,  he  would  have  taken  the  chances  of  being  bound  through 
his  agent  to  pay  absolutely  the  sum  of  $48,000,  and  out  of  his  own 
funds,  for  the  same  property  f 

My  mind  refuses  to  believe  it,  and  I  respectfully  suggest,  vrith  all 
deference  to  my  associates,  that  that  consideration  is  the  true  pivot  of 
the  case,  and  is  absolutely  unanswerable. 

Rehearing  refused. 


No.  9185. 
City  op  New  Orleans  vs.  Brooks,  Conner  &  Norton. 

tfimicipftl  ordinances  are  not  required  to  be  read  infvXL  Where  the  law  directs  that  tbf^y 
be  offered  at  a  regnlar  meeting  and  they  are  thns  offered  and  laid  over  to  the  next  regu- 
lar meeting,  and  then  again  called  and  laid  over  to  a  fnture  fixed  day,  which  is  an  ad - 
Joamed  regular  meeting,  and  a  continuation  of  the  former  ones,  and  are  adopted  with  In 
the  time  prescribed,  they  will  become  final  in  the  absence  of  a  motion  to  reconsider, 
and  Me  obligatory  when  promulgated  by  the  municipal  executive. 

kn  ordinance  relatiye  to  licenses,  adopted  in  December,  1681,  previous  to  a  State  law  on  thtr 
same  subject,  passed  in  January-,  It^,  is  valid,  though  it  prescribes  different  amounts. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


J.  Ward  Chirley  and  H.  G,  Morgan  for  Plaintiff  and  Appellee. 
^.  Shackelford  for  Defendants  and  Appellants. 


he  opinion  of  the  Court  was  delivered  by 

srmudez,  C.  J.  This  is  a  writ  for  the  recovery  of  a  license  of  $5(M) 
i  the  defendants,,  for  conducting  the  theatre  business  in  this  city 
^heyear  1882. 
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City  V8    Brooks,  Cornisr  A  NcrrtoD. 

The  defense  is:  That  the  ordinance  under  which  die  licence  ii 
claimed,  is  illegal  and  unconstitutional^  on  tli*?  giTOunds;  First,  that  it 
was  not  passed  in  the  mode  and  at  the  thm  1ixe<l  by  law ;  and  #fcoH<f. 
that  it  is  in  excess  of  the  license  assec^sed  by  the  State  on  the  mme 
business. 

From  an  adverse  judgment,  the  defendauta  have  appealed. 


It  is  first  contended  that  the  ordinance  was  not  read  in  the  Cottncil  at 
a  regular  or  at  any  other  meeting ;  that  the  only  fomialitj  observed 
was  to  intioduceit,  toread  its  title  and  lay  it  over;  tliat  at  a  snW- 
quent  meeting,  the  ordinance  was  rushed  through,  a  reconsideradon 
immediately  moved,  and  that  it  is  not  until  long  after,  in  January  fol- 
lowing, that  it  was  finally  passed. 

It  is  claimed  that  section  28  of  the  city  charter  of  1870  i-equires  the 
reading  of  all  ordinances  levying  a  tax,  not  only  when  offered,  but 
also  at  the  subsequent  meeting,  when  adopted. 

The  facts  are :  That  Tuesday  is  the  day  of  the  regular  meetiDgsof 
the  Council;  that  on  Tuesday,  December  20, 1881,  on  which  was  held  a 
regular  meeting,  an  ordinance  was  offered,  entitled  "An  Ordinance  to 
levy  and  collect  and  enforce  payment  of  an  annual  license  tax  upon  aU 
persons,  association  of  persons  and  corporatioi^  pursuing  any  trade, 
profession,  calling  or  business,  except  those  who  are  expressly  exempt 
from  such  tax  by  Articles  206  and  207  of  the  Constitution  -,  '^  that  it 
was  read  by  its  title  and  laid  over;  that  at 'the  next  regular  meeting, 
December  27,  the  same  ordinance  was  likewise  read  and  laid  over ; 
that,  at  an  adjourned  regular  meeting,  on  Saturday,  December  31,  the 
same  ordinance  was  adopted ;  that  the  member  who  had  offered  it, 
gave  notice  that  he  would  ask  a  reconsideration,  in  due  time ;  that  he 
did  not  move  for  such  reconsideration ;  that  the  ordinance,  with  the 
yeas  and  nays,  was  promulgated  by  the  Mayor  as  adopted,  on  the  31st 
of  December,  1881. 

The  objection  that  the  ordinance  was  not  ready-  cannot  hold. 

No  doubt  the  charter  provides  that  such  ordinances  shall  be  read, 
but  it  does  not  direct  that  they  shaU  be  read  infuU. 

"Reading"  means,  "the  act  of  making  known  the  contents  of  a  writ- 
ing, or  of  a  printed  document."    Bouvier  Law  Diet.  vo.  Reading. 

The  Constitution  of  1868  which  was  in  force  when  the  city  chart  • 
of  1870  was  enacted,  merely  provided,  as  a  rule  for  the  Greneral  Awe' 
bly,  that  bills,  to  have  the  effect  of  law,  should  be  read  on  three  seve    I 
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d«jft  in  encli  house.  It  did  not  say,  that  the  bills  would  have  to  be 
read  in/uU,  even  oiic€*  Art.  42.  How  then  can  it  be  inferred  that  when 
the  le^a^latnre  gave  the  oliarter,  and  directed  the  reading  of  ordinances 
levying  taxee^  it  enteietl  in  the  legislative  mind,  to  require  a  reading 
imJuU.  Surely  such  a  formality  could  have  been  imposed,  but  it  was 
not  e3:act*d-  Had  the  legislature  designed  it  to  be  observed,  it  would 
have  formally  prescribed  strict  compliance  thei*ewith.  Such  rules  of 
procedure  muiji;  be  clearly  and  unequivocally  exacted,  or  else  tliey  are 
not  to  be  invoked,  and  non-observance  is  venial. 

A  reference  to  Article  il7  of  the  Constitution  in  force  shows  that,  as 
the  convention  intended  that  hereafter  bills  should  not  become  laws 
iLiile^8  after  being  read  otice  in  fully  it  expressed  itself  unambiguously 
on  the  inbject  by  requiring  a  reading  in  full,  in  explicit  terms. 

The  rule  is  no  donbt  well  settled,  that  when  the  law  prescribes  the 
niode  in  which  powera  delegated  to  corporate  authorities  of  municipal 
bi.>4liej&  are  to  Vie  eAercised,  the  mode  constitutes  the  measure  of  the 
power  and  is  to  be  pursued.  Abbott  on  Corp.,  p.  487 ;  Dillon  on  Mun. 
Corp. J  vol  1,  p,  36a,  $  24<J,  2d  ed. 

Had  the  city  ch  alter  required  a  reading  in  full,  a  different  case  would 
l>e  presented. 

Reading  by  the  title,  and  such  a  comprehensive  one,  as  was  done  in 
the  case  at  har^  is  deemed  a  substantial  compliance  with  the  law.  It 
k  not  besides  to  be  supposed  that  it  was  not  read  in  full  at  least  once 
before  itf*  final  adoption.  Tlie  importance  of  such  an  ordinance  repels 
inch  an  assnmptioTi, 

II 

It  is  next  charged  that  the  ordinance  was  adopted  at  an  improper 
time*  It  wa«  offered  nt  a  regular  meeting  and  laid  over.  It  was 
called  at  the  next  regular  meeting  and  again  laid  over,  and  it  was 
adopted  at  a  sii1>HeqQent  regular  adjourned  meeting, 

Dillon  in  Win  work  on  Mun.  Corp.,  p.  339,  Sec.  225;  says  that  a  reg- 
ubr  meeting  may  adjourn  to  a  future  fixed  day  and  that  at  such  meet- 
ing it  will  be  lawful  to  transact  any  business  which  might  have  been 
tr&Dsact^d  at  the  stated  meeting,  of  which  it  is,  indeed,  but  the  contin- 
m      \. 

I  Dot  eorreet  to  «ay  that  a  reconsideration  of  the  ordinance  as- 
«  in  this  cafie   was  moved.     Tlie  proceedings  only  show  that  the 
')er  who  h;id  offered  it  gave  notice  of  his  intention  to  move  for 
\u  the  absence  of  such  motion,  as  an  actuality,  the  ordinance 
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which  had  by  law  to  be  passed  in  December j  was  finally  adopted  on  the 
thirty-first  of  that  month,  and  became  law. 

The  ordinance  having  followed  the  budget  and  the  required  pnbliea- 
tion  of  it,  and  having  been  passed  within  the  time  prescribed  by  1aw» 
is  therefore  valid  and  binding.    Abbott  on  Corp.  495  (138);  14  Ind.  306. 

The  ordinance  adopted  on  January  12,  1882,  purporting  to  amend 
that  passed  in  December  previous,  has  not  altered  the  section  or  pro- 
vision, under  which  the  license  herein  sued  for  is  imposed  and  soneht 
to  be  collected. 

Ill 

The  last  ground  of  resistance,  viz :  That  the  license  asked  bj  the 
city  under  the  ordinance,  adopted  in  December,  1881,  is  in  excewrf 
that  imposed  by  the  State,  in  January,  1882,  rests  upon  the  nnreal  and 
deceptive  foundation  that  the  ordinance  was  passed  after  the  law  had 
Ueen  enacted.  This  is  not  so.  The  ordinance  had  been  adopted  the 
year  previous  to  that  on  which  the  law  was  passed. 

Were  this  last  objection  considered  as  extending  further,  it  would 
not  avail,  confronted  with  the  ruling  of  this  Court  in  the  case  of  New 
Orleans  vs.  Vergniole,  33  A.  35,  since  several  times  recognized  and  ap- 
plied 


Judgment  affirmed. 


No  9091. 
Catherine  Shields,  widow,  etc.,  et.  al.  vs.  Arthur  Shipf. 

Fpder  the  effect  of  a  sale  in  prooeedioKs  for  the  condemnation  and  oonfification  of  an  ofntd- 
or's  property  conformably  to  the  Confiscation  Act  of  Congress,  of  July  17, 1881  ud  to 
the  Joint  resolution  explanatory  thereto,  the  offender  is  absolutely  stripped  of  all  rigUi, 
dtles  and  claims  to  the  condemned  property,  and  hence  he  can  make  no  Talid  dispositin 
of  the  same,  either  by  deed  or  will.' 

llip  purchaser  at  such  a  sale  acquires  nothing  more  than  a  life-estate.  The  fee  simple  of 
the  property  is  then  vested  in  and  held  by  the  United  States  in  trust  for,  and  far  tto 
benefit  of,  the  heirs  at  law  of  the  offender,  who  thus  become  owners  of  the  fee  in  expe& 
tanoy,  during  the  life-estate. 

Tbe  heirs  succeed  to  the  offender  by  Tirtue  of  the  laws  of  nature  and  descent;  and  s  by 
(operation  of  the  confiscation  laws,  which  merely  recognise  preexisting  rights. 

rbt!  heirs  of  blood  of  the  person  whose  property  has  been  oonflsoated,  are  not  third  pa  iea, 
i/uood  such  property  during  the  life  estate,  hence  they  are  afi^ted  and  boojid  b<  tl» 
foreclosure  of  a  pre-existing  mortgage  on  said  property,  and  by  the  divestareof  the  itie 
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to  tiie  fee  operated  by  each  prooeedings.  Hence  they  canmot  be  heard  to  aree  the  null- 
ity of  •noh  proceedings,  on  grounds  which  the  expropriated  party  could  not  be-  al- 
lowed to  set  up,  if  he  were  living  and  restored  to  allliis  former  rights. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti890tJ. 


Breaux  &  HaU  for  Plaintiffia  and  Appellants. 

1.  The  Federal  Statato  mnst  be  interpreted  according  to  common  law  principles,  the  oom« 
moB  hiw  being  a  part  of  the  Government  itoelf.  Story  on  the  Constitntion,  §  157,  vol.  1; 
Journal  of  Congress,  October,  14,  1874,  p.  27;  McCool  vs  Smith,  1  Black  Rep.  465; 
Kayo  vs.  Wilson,  1  N.  H.  55;  How  vs.  Peckham,  6  Howard,  Practice  Hep.  829. 

2.  Words  and  expressions  having  a  well  known  and  definite  meaning  at  common  law  mnst 
be  given  that  meaning.    Dwarris  on  Statutes  (Gonld  &  Son's  Ed.),  p.  186. 

S.  And  words  in  a  statato  mnst  be  taken  in  their  natural  and  obvious  sense,  uid  not  in  a 
lense  unreasonably  restricted  or  enlarged.    Martin  vs.  Hunter's  Lessee,  1  Wheaton,  336. 

4.  The  language  andpurpose  of  the  Confiscation  Act  of  1862.  was  to  divest  the  offender  of 
the  fee  and  all  Interest  in  the  confiscated  property ;  this,  upon  decree  of  forfeiture,  it  did 
absolutely  and  unqualifiedly ;  thus  placing  the  property  oompletely  beyond  the  reach  of 
the  offender,  so  that  he  could  affect  ito  title  or  destination  by  no  act  of  his.  Pike  vs. 
Wsssel,  94  U.  S.  714 ;  French  vs.  Wade,  103  F.  8. 132 . 

5.  The  fee  to  confiscated  property,  vested  in  the  Government  of  the  Fnited  States,  sub- 
ject to  defeasance  for  the  benefit  of  the  heir  apparent.  Blackstone  Comm.,  vol.  S,  p. 
381 ;  Wallach's  case.  11  Wallace,  809 ;  Pike  vs.  Wassel,  94  F.  S.  714 ;  French  vs.  Wade 
102 17.  S.  132. 

I.  The  requite  ot  confiscation  and  forfeiture  were  two-fold  under  onr  law ;  in  so  far  as  the 
fee  to  the  proper^  was  concerned,  as  in  Bngland,  it  vested  in  the  sovereign  or  govern- 
ment ;  in  so  far  as  the  heir  apparent  was  concerned,  a  distinct  and  different  result  ob- 
tained ;  the  fee  was  held  suldect  to  reversion  to  the  heir  apparent,  the  beneficiary  under 
the  resolution  explanatory  of  the  act.  Pike  vs.  Wassel,  9417.  S.  714 ;  French  vs.  Wade, 
lOSir.S.  139. 

7.  At  common  law,  when  the  word  heir,  or  ite  equivalent  is  used,  the  heir  apparent  is  meant, 
he  upon  whom  the  law  devolves  the  estate  at  the  death  of  the  ancestors.  Lockwood  vs. 
Jessup,  9  Conn.  874;  Leach  vs.  Cooke's  Lessee,  Cook,  Tenn.  Bop.  353;  Bonvier's  Law 
Dictionary,  verbo  Heir;    Dwarris  on  Statutes,  p.  199;    Cox  vs.  Beltshoover  11  Mo.  148 ; 

8 .  To  so  construe  the  con  fiscati  on  Act  as  to  permit  to  offender,  to  control  the  property  by  per- 
mitting him  to  institute  as  devisee  or  legatoe  for  it,  is  to  defeat  the  very  purpose  and  in- 
tent of  the  Act,  which  is  ^o  prevent  him  fh>m  affecting  ito  title  or  controlling  ito  destina- 
tion in  any  manner  whatsoever. 

I.  The  confiscation  Act  contemplated  only  the  reversion  of  the  fee  for  the  benefit  of  the 
psrtlesin  mm,  vi«.,  the  heir  apparent:  and  not  to  a  variety  of  devisees  and  legatees, 
which  under  the  different  systems  in  the  different  States,  could  be  instituted  by  the  offen 
der.  Such  differences  coald  not  have  been  contemplated  within  the  Act ;  the  construc- 
tion that  admito  them,  is,  therefore,  erroneous. 

18.  Where  the  foreclosure  of  property  in  third  hands,  is  sought  upon  a  prescribed  claim  and 
1  lortgage  lapsed  for  want  of  re-^scription,  the  titie  of  such  third  person  is  not  affected 
1    such  proceeding.    State  of  Louisivia  vs.  Citizens'  Bank,  33  Ann.  708 ; 

IS.  J  le  heir  apparent  in  the  instant  case,  is  not  bound  by  the  proceedings  invoked,  because 
1    takes  through  the  Government  and  net  through  the  offender. 

14.  ^  e  reversion  of  the  fee  to  the  next  of  kin  by  the  act  of  the  Government  has  no  founda- 
t   A  iif  law,  depending  entirely  on  ito  generosity,  constitutes  no  basis  fxfs  the  action  of 
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amy  legal  prinoiple.    It  can  neither  be  assigned,  nor  doAs  It  desce&d  to  tiie  liiir.  SiIei 
of  Emerson  ts.  Hall,  13  Peters,  413 ; 

T.  Oilmore  &  Sons  for  Defendant  and  Appellee. 

1.  In  a  sale  of  property  confiscated  under  the  Act  of  Congress  of  Jnly  17, 186S,  all  thit 
ooold  be  sold  was  a  right  to  the  property  seized,  terminating  with  the  life  of  the  penra 
for  whose  offense  it  was  seized.  Such  proceedings,  and  the  sale  thereunder,  do  not 
effect  the  rights  of  mortgage  in  favor  of  third  persons  on  the  property,  which  goes  to  the 
pwner  of  the  property  cum  onere.  Avegno  vs.  Schmidt  &  Ziogler,  35  An.  583;  Day  vb. 
Micoa,  26  An«  18 ;  lb.  18  Wall.  162 ;  Meroaard  et  al.,  30  Wall  115 ;  Bigelow  vs.  Fomst, 
9  Wall.  339 ;    Waples  vs.  Hays,  Morrison's  Trans.,  vol.  5,  p.  73; 

8.  The  death  of  the  offender  terminates  the  right  of  the  purchaser,  and  the  property  gOM 
to  the  person  whom  the  local  law  recognizes  as  the  heir  of  the  offender.  OoUatenl«  vho 
are  e\ eluded  from  the  succession  by  testament  acquire  no  interest  in  the  property. 
WaUach  vs.  Van  Riswick,  3  Otto,  312;    Pike  vs  Wassell,  4  Otto,  711. 

3.  The  A  ct  of  Congress  forfeited  the  property  for  the  life  of  the  offender,  but  for  his  life 
only.  It  did  not  forfeit  his  testamentary  capacity,  or  introduce  into  the  local  Uva  new 
order  of  snccesioi*. 

4 .  A  mortgagee,  under  an  act  containing  the  pact  d4  mon  alienando,  can  proceed  against  the 
mortgagor  as  though  the  latter  had  never  been  divested  of  his  title,  a  vegno  vs.  Schmidt, 
35  An.  585. 

A.  This  is  a  petitory  action.  Plaintiffs  must  recover  upon  the  strength  of  their  own  title, 
and  not  upon  the  weakness  of  their  adversary's.  They  cannot  in  this  form  of  action  ai- 
sail  the  defendants'.  Tregre  vs.  Baudry,  S3  An.  18;  Barbee  vs.  Perkins,  Id.  331 ;  Dele- 
spare  vs.  Warner,  14  An.  413 ;  D'Orgenoy  vs.  Droz,  13  An.  388 ;  Collins  vs.  Colline,  10 
L.  269;  Haydel  vs.  Roussel,  1  An.  37;  Winn  vs.  Elgee,  6  Rob.  102  Korcaa  they  be 
heard  to  say— claiming  as  heirs  of  Snrget — ^that  the  inscription  m  the  mortgage  had 
lapsed.    See  authorities  in  body  of  brief. 


The  opinion  of  the  Court  was  delivered  by 

PochA,  J.  Plaintiflfe  sue  as  the  sole  heirs  of  blood  of  the  late 
Eustace  Surget,  for  the  recovery  of  immovable  property  which  lie  once 
owned  in  the  city  of  New  Orleans,  and  which  was  confiscated  under 
the  legislation  of  Congress,  of  July  17,  1862,  generally  known  as  the 
"Confiscation  Act." 

They  allege  that  under  that  legislation,  the  property  in  contest, 
which  had  been  adjudicated  under  the  confiscation  proceedings  to  tlu^ 
defendant,  Shiff,  reverted  to  them  as  the  legal  heirs  of  Sarget,  who 
died  on  the  first  of  February,  1882. 

For  answer,  the  defendant  pleaded  a  general  denial,  and  asserted  hii 
ownership  of  the  property  under  a  title  from  the  sheriff  of  the  parislj 
of  Orleans,  "by  virtue  of  a  writ  of  seizure  and  sale,  issued  in  Jj  r.> 
1880,  in  his  suit  against  Eustace  Surget,  for  the  foreclosure  of  a  m  ^ 
gage  securing  the  .unpaid  balance  of  certain  promissory  notes  whicl  le 
then  held. 
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1 


Plaintiffs  have  taken  this  appeal  from  a  judgment  rejecting  their  de- 
mand and  recognizing  the  defendant  as  the  lawful  owner  of  th€i  prop- 

The  salient  and  uudidputed  facts  in  this  case  are  as  follows : 
EufttAce  Siirget  acquired  the  property  in  April,  1860,  and  as  part  of 
the  purchase  prircj  he  assumed  the  payment  of  notes  securerl  by  mort- 
gage   oij  the  sfiiiie,  executed  by  his  vendor,  amounting  in  capital  to 
$24,00a 

The  property  was  confiscated  in  January,  1865,  and  sold  in  April 
follcw^ing  for  $5^,000,  to  the  defendant,  Shiff,  who  had  in  the  mean-  ' 

time  become  the  tiolder  of  the  notes  assumed  by  Surget  at  his^  pur-  I 

chae^e*  Aft^T  dcductinjtr  costs  and  taxes,  the  balance  of  the  proceeds  of 
the  Sivle  were  paid  over  fco  Siiiff,  who  had  intervened  in  the  confiscation 
proceedings,  and  who  applied  said  proceeds  to  the  satisfaction  pro  tanto  ' 

of  his  notes. 

Aft  the  mortgage  whieli  secured  his  notes  contained  the  poet  de  nan 
aVtenaMilo,  HIiifT  obtained  executory  process  in  June,  1880,  by  proceed- 
ing again  fit  EuRtace  Surget  directly,  for  the  payment  of  the  unpaid 
balance  doe  on  his  uotes  ^  and  the  defendant  being  an  absentee,  the 
proceed  in  ga  were  carried  on  contradictorily  with  an  attorney  ap]>ointed 
by  the  court  to  rej>re«ent  him.  The  property  was  adjudicated  to  Shiflf 
on  the  third  of  August,  1380. 

Eustace  Surget  died  in  France  on  the  first  of  February,  1882^  leav- 
ing a  last  will,  iu  which  he  instituted  his  wife,  who  survived  him,  his 
univ^erBfil  legatee. 

Plaiutifis  are  shown  to  be  the  relatives  of  Surget  in  the  nearest  line^ 
and  to  be  his  sole  heirg  at  law. 

Under  our  views  of  the  controversy,  in  the  light  of  the  established 
jurisprudence  on  the  true  and  correct  meaning  of  the  Confiscation  Act, 
the  pivotal  i&aue  in  the  case  Tiinges  upon  the  validity  of  the  sale  efTected 
under  the  ej:eciitor;y  [jrocesa  instituted  against  Surget  by  the  defendant, 
Shiff,  in  June,  1880.  A  proper  solution  of  that  issue  involves  a  con- 
sideration of  the  question  of  the  effect  of  the  confiscation  on  the  per- 
petual ownership  or  fee  of  the  confiscated  property. 

In  the  recent  case  of  Aveguo  et  al.  vs.  Schmidt  &  Ziegler^  35  An.  585 ^ 
we  had  occasion  to  consider  some  of  the  effects  of  proceedings  insti* 
tuted  under  tbiit  legislation. 

Under  the  guidance  of  numerous  decisions  of  the  Supreme  Court  of 
the  Unif-ed  States,  we  established  in  that  Court  the^following  proposi- 
tions, which  are,  to  some  extent,  involved  in  the  present  controversy, 
and  which  we  shall ^  thei-efore,  abstain  from  discussing  in  this  opinion  . 
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1.  The  act  of  Congress,  of  July  17, 1862,  genemlly  known  as  the  '*Con* 
fiscation  Act"  and  the  joint  resolution  of  the  same  day  explanatory 
thereto,  must  be  construed  together. 

2.  In  a  sale  of  property  confiscated  thereunder,  all  that  could  be  sold 
was  a  right  to  the  property  seized,  terminating  with  the  life  of  the  per- 
son for  whose  offense  it  had  been  seized. 

3.  Such  proceedings  and  sale  do  not  affect  the  rights  of  mortgage  ex- 
isting in  favor  of  third  persons  on  the  property  which  goes  to  thfe  gov- 
emment  or  to  the  purchaser  cum  onere. 

4.  A  mortgagee,  under  an  act  containing  the  pact  de  non  aiienando, 
can  proceed  against  the  mortgagor,  after  the  latter's  expropriation 
through  confiscation  proceedings,  as  though  the  latter  had  never  been 
divested  of  his  title.  Bigelow  vs.  Forrest,  9  Wall,  339  j  Day  vs. 
Micou,  18  Wall.  160}  Waples  vs.  Hays,  Morrison's  Transcript,  vol. 
5,  No.  2.  Under  the  principles  thus  laid  down,  resting  on  the  high 
authority  of  the  first  tribunal  of  the  land,  and  which  we  do  not  nnder- 
stand  to  be  contested  by  either  party  in  the  case  at  bar,  we  conclade 
that  the  following  propositions  can  be  considered  as  fully  established 
in  the  present  controversy. 

1.  That  the  title  which  Shiff  acquired  at  the  confiscation  sale  in 
May,  1865,  expired  with  Surget  at  his  death  in  1882. 

2.  That  the  mortgage  rights  of  Shiff  on  the  fee  of  the  confiscated 
property  for  the  security  of  the  unpaid  balance  of  his  notes 'were  not 
affected  by  that  sale ;  but  remained  in  full  force,  notwithstanding  his 
acquisition  of  a  life-estate  in  the  property,  and  his  possession  and  en- 
joyment of  the  same  under  his  title;  and  tljiat  in  this  case  there  was  no 
extinction  of  either  the  debt  or  the  security  by  reason  of  confusion,  as 
provided  in  our  Code. 

In  this  connection,  we  must  here  remark  that  we  are  in  perfect  accord 
wich  plaintiff's  counsel  in  their  well  supported  argument  that  the  "Con- 
fiscation Act",  a  Federal  statute,  must  be  construed  and  interpreted 
in  all  its  effects,  under  the  rules  and  principles  of  the  common  law. 
To  hold  otherwise  would  be  to  run  counter  to  all  the  decisions  on  this 
subject  of  the  Supreme  Court  of  the  United  States,  the  tribunal  of  all 
others  so  eminently,  not  to  say  exclusively,  qualified  to  expound  in  the 
last  resort  all  legislation  emanating  from  the  Congress  of  the  United 
States,  but  above  all  to  interpret  a  legislation  so  peculiar  in  its  char- 
acter, the  outgrowth  of  a  terrific  civil  war,  and  a  relic  of  the  feudal  syr 
tem  once  prevalent  in  England. 

Hence  we  cannot  consider  with  any  favor,  the  contention  of  the  d< 
fendant's  counsel  in  their  advocacy  of  the  proposition  that  after  confi 
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edition,  the  offender  bad  any  right  or  interest,  or  remainder  in  and  to 
the  property  thus  wreatod  from  him  by  the  strong  arm  of  the  govern- . 

nieut. 

♦ 

Under  tJie  coin Tium  law  the  absolute  ownership  of  the  confiscated 
property  was  irrevocably  vested  in  the  sovereign.  If  the  act  of  July 
17,  I8G2,  bad  not  been  immediately  followed,  and  naturally  modified, 
hy  tbc  joint  reaiilntion  explanatory  thereto,  it  follows  as  a  logical  con- 
clusion that  \t%  intended  effect  in  the  minds  of  its  framers  would  have 
been  to  completely  forfeit  the  property  from  the  offender  and  to  vest  it 
absolutely  in  the  government,  with  full  power  to  transfer  it  to  a  pur- 
cba»eT  under  au  ab^oliitie  title.  But,  in  our  opinion,  that  intention 
wiiiihl  have  been  controlled  by,  and  would  have  yielded  to  the  counter 
cheek  of  that  portion  of  the  Constitution,  which  had  its  effect  on  the 
legislators  and  drew  from  them  the  restrictive  declaration  contained  in 
their  joint  resolnticai.  But  the  effect  of  that  restriction  operated  only 
on  the  nature  of  the  title  .which  the  government  acquired  under  the 

contiecation,  and  not  on  the  divesture  of  the  offender's  title,  which 

remained  complete  and  linal. 

Hence,  in  treating  of  tliis  subject  in  the  case  of  Wallach  et  al.  vs. 
Van  Rift  wick,  92  U.S.,  p-  209,  the  Supreme  Court  of  the  United  States 
naes  the  following  strong  and  unambiguous  language  : 

"It  was  not  doubted  that  Congress  might  provide  for  forfeitures  effect- 
ive during  the  life  of  tlie  offender.  The  doubt  related  to  the  possible 
duration  of  a  ftirfcitiire,  not  to  the  thing  forfeited,  or  to  the  extent  and 
efficacy  of  the  forfeiture  which  it  contained.  It  was  to  meet  the  doubt 
that  did  exist,  tluit  the  i-esolution  was  adopted.  ♦  *  •  ♦  ♦ 
Plainly  it  should  be  so  construed  as  to  leave  it  in  accord  with  the 
general  and  leading  purpoSe  of  the  act  of  which  it  is  substantially  a 
part,  for  its  object  waa,  not  to  defeat,  but  to  qualify.  That  purpose, 
as  we  have  said,  was  to  take  away  from  an  adherent  of  a  public 
enemy  his  pmperty,  a!id  thus  deprive  him  of  the  means  by  which 
he  could  aid  the  enemy,  »  ♦  ♦  «  ♦  fj^^  obvious  meaning  is, 
til  at  the  proceedings  for  condemnation  and  sale  shall  not  affect  the 
ownership  of  the  property  after  the  termination  of  the  offender's 
\ifttiiral  life.  After  his  death,  the  land  shall  "pass  or  be  owned  as  if 
it  hiid  not  been  forfeited.  Nothing  warrants  the  belief  that  it  was  in- 
tended that,  while  the  forfeiture  lasts,  it  should  not  be  complete,  viz:  a 
devolution  upon  the  United  ^tates  of  the  offender's  entire  right."  The 
aarae  doctrine  was  announced  in  the  case  of  Pike  vs.  Wassel,  94  U.  S. 
711,  and  wae  re-affirmed  in  the  case  of  French  vs.  Wade,  102  U.  S.  134  j 
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and  in  the  language  of  that  exalted  tnbimal  we  may  hold  that  '*ltmn«i 
now  be  construed  as  the  settled  rule  of  decision  in  that  Court/' 

The  practical  eflPect  of  that  rule  on  the  vusm  now  befoi^  jii,  h  that 
after  the  condemnation ,  the  property  waft  completely*  ami  absolntelj 
wrested  from  Surget,  who  lost  all  control  over  or  councctiou  ^s  ith  it,  to 
such  an  extent  that  a  transfer  of  that  property  from  Shiff  under  hi^ 
confiscation  titles,  to  Surget,  would  liave  vested  in  tJje  lurtter  notbing 
more  than  a  life-estate.    102  U.  S.  1-W, 

Hence  it  is  a  safe,  and  in  fact,  an  unavoidtible  coDcliision  that  he 
could  make  no  disposition  whatever  of  the  property  which  could  bind 
the  government,  his  presumptive  heirs  or  any  other  party.  Hence  his 
honest  intention  in  ratifying  the  title  acquired  by  Shiff  at  the  confisca- 
tion sale  could  produce  no  effect,  and  did  not  complete  the  latter's  title. 
Chaffraix  vs.  Shiff,  92  U.  S.  214. 

It  is,  therefore,  clear  that  he  could  not  dispose  of  the  property  by 
will,  and  that  the  status  of  that  property  was  not,  as  it  could  not  be, 
affected  by  his  last  will,  made  in  France  in  the  year  1872. 

These  considerations  justify  the  conclusion  that  at  the  death  of  Snr- 
get,  in  1882,  the  property  reverted  to  plaintiffs,  his  legal  heirs,  unless 
the  fee  was  divested  by  the  executory  process  instituted  by  Shiff 
in  1880. 

It  will  be  noticed  that  in  our  decision  of  the  Avegno  case,  we  guard- 
edly omitted  to  express  any  opinion  as  to  the  effect  of  the  confiscation 
on  the  fee,  which  we  intimated  to  have  been  vested  either  in  the  gor- 
ernment  or  in  the  purchaser  at  the  confiscation  sale.  The  decision  of 
that  point  was  not  necessary  to  the  solution  of  the  issues  in  that  case 
but  the  necessities  of  this  case  require  a  discussion  of  that  important 
question.  As  the  Supreme  Court  of  the  United  States  has  thns  far 
eschewed  that  discussion,  the  task  is  hazardous  and  not  free  of  difficulty. 

But  although  that  exalted  tribunal  has  not  yet  undertaken  to  finally 
"determine  where  the  fee  dwelt  during  the  life-estate,"  we  are  not  left 
without  some  guidance  from  the  wisdom  of  its  utterances  in  our  search 
for  light  on  the  subject. 

As  we  have  shown  above,  the  absolute  forfeiture  of  the  oflfender's 
title  has  been  held  by  that  Court  as  the  immediate  effect  of  the  confis-' 
cation — and  the  Court  has  also  settled  that  the  second  effect  was  **a 
devolution  upon  the  United  States  of  the  offender's  entire  right^  '  lis 
certainly  and  inevitably  includes  the  fee,  but  under  the  effect  of  he 
joint  resolution,  the  fee  in  the  government  was  not  to  be  perpetoa  it^ 
duration  depended  upon,  and  was  limited  by,  the  duration  of  the  ife 
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ftf  the  oflfender,  at  whose  death  the  fee  reverted  absolutely  and  forever 
to  bis  hf»ir«*  at  law.  Hence  we  conclude  that  during  the  life  estate,  the 
fee  dwelt  in  the  government  in  trust  for,  and  for  the  use  of,  the  pre- 
aamptive  heim  of  the  offender.  This  conclu&ion  is-  fortified  by  the 
language  of  the  Supreme  Court  in  the  case  of  Pike  vs.  Wassell,  94  U. 
S.  7J  Ij  in  which  the  presumptive  heirs  of  the  oflfender  attempted,  and 
were  allowed  J  to  regulate  the  administration  of  the  property  in  some 
jmrticalart*  by  the  life  tenants.    The  Court  said  : 

*lt  is  true,  as  a  general  rule,  that  so  long  as  the  ancestor  lives  the 
heirs  have  no  interest  in  his  estate,  but  the  question  here  is  as  to  the 
rightii  which  the  Confiscation  Act  has  conferred  upon  the  heirs  apparent 
or  presiunptive  of  one  whose  estate  in  lands  has  been  condemned  and 
^Id.  In  Wallacb  vs.  Van  Riswick,  without  undertaking  to  determine 
where  the  fee  dwelt  during  the  life-estate,  we  decided  that  it  was  with- 
held from  configcution  exclusively  for  the  benefit  of  the  heirs.  They, 
tmd  they  alonfi  could  take  it  at  the  termination  of  the  life-estate.  The 
children  of  Albert  T^e,  as  his  heirs  apparent,  are  also  apparently  the 
next  in  succession  of  the  estate.  Either  they  or  their  representatives 
must  take  the  title  when  their  father  dies.  If  they  do  not  hold  the 
fee  they  are  certainly  the  only  persons  now  living  who  represent  those 
for  whose  benefit  the  join  resolution  of  Congress  was  passed.  They,  at 
least,  appear  to  have  the  estate  in  expectancy.  Under  these  circum- 
stances, as  there  is  no  one  else  to  look  after  the  interests  of  the  succes- 
sion, we  think  that  they  may  be  properly  permitted  to  do  whatever  is 
nec^essary  to  protect  it  from  forfeiture  or  incumbrance." 

We  have  made  this  copious  quotation  from  that  masterly  opinion, 
not  onlj'  because  it  amply  bears  out  our  conclusion  that  during  t\e  life 
estate  the  fee  was  held  by  the  Government  and  owned  in  expectancy 
by  the  presumptive  heirs,  but  for  the  additional  reason  that  it  effectu- 
ally explodes  the  very  erroneous  theory  advocated  by  plaintiffs'  coun- 
sel to  the  effect  that  the  reversion  of  the  fee  to  the  next  of  kin  by  the 
act  of  the  Government  has  no  foundation  in  law,  but  depends  entirely 
on  its  generosity.  The  very  reverse  is  the  truth  ;  the  whole  policy  of 
the  joint  resolution  was  to  restrict  the  effect  of  the  condemnation  so  as 
not  to  affect  the  rights  of  the  heirs  of  blood — hence  it  provided  that 
^'^0  punishment  or  proceedings  under  said  act  shall  be  so  construed  as 
t  work  a  forfeiture  of  the  real  estate  of  the  offender  beyond  his  natu- 
I  life."  The  next  of  kin,  therefore,  succeeds  to  his  author,  through 
t  laws  of  nature  and  of  descent,  and  not  through  the  effect  of  the 
(    ifiscation  law,  which  was  shaped  and  circumscribed  so  as  not  to  sus- 
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pend  or  interfere  with  the  natural  and  legal  preexistijog  righta  of  tuccea- 
sion  of  the  heirs  of  the  blood. 

The  advocacy  of  this  extraordinary  theory  by  plaintiffs'  eouDaeJ  wu 
dictated  by  the  necessities  of  their  case;  for  mider  their  system  of  at- 
tack against  the  validity  of  defendant's  executory  processT  it  Wj>nie* 
argent  that  during  the  life  of  the  offender  they  should  have  occupied 
the  sttUtis  of  third  parties  towards  the  property  in  litigation.  For  the 
purpose  of  attack  they  claim  to  be  third  parties,  but  for  the  pnrpfl^  of 
realizing  the  fruits  of  succession  they  are  trAnsfortned  into  heira  of  the 
blood.  The  position  is  manifestly  contradictory  and  absolutely  nntcE- 
able.  If  they  are  the  donees  of  the  United  Bt^tes  and  not  the  lepJ 
representatives  or  presumptive  heirs  of  Eustace  BurgetT  tbey  are 
strangers  in  the  cause— and  there  is  no  case  before  us. 

But  under  their  own  allegation s,  supported  by  the  best  of  evidence, 
they  are  the  nearest  living  relations,  and  they  were  iu  188C)  the  pn- 
sumptive  heirs  of  Eustace  Surget ;  and,  therefore,  they  were  not  thifd 
parties  quoad  the  mortgage  foreclosed  by  defendant  in  hie  eiecQtoTT 
process. 

Hence,  it  follows  that  they  can  draw  no  comfort  or  relief  from  the 
want  of  re-inscription  of  defendant's  mortgage,  and  bencr  it  follows 
that  they  are  concluded  by  the  failure  or  refasai  of  Surget  to  plead 
the  prescription  on  Shiff 's  notes,  which  is  now  set  up  for  the  first  time 
by  them  as  a  bar  to  the  foreclosure  of  defendant's  mortgage  in  1880. 

Could  they  be  allowed  to  set  up  the  plea  of  prescription  in  bar  of  the 
exercise  of  a  right  which  has  been  exhausted  by  judicial  enforcemcBt, 
a  line  of  attack  not  sanctioned  by  our  jurisprudence ;  this  plea  would 
be  met  and  defeated  by  a  codicil  in  Surget's  will,  added  thereto  in 
1879,  in  which  codicil  he  solemnly  charged  his  executrix  with  the  nohle 
mission  of  doing  everything  in  her  power  to  complete  the  title  of  de- 
fendant to  the  very  property  now  in  litigation,  as  an  honest  satis&c- 
tion  of  the  very  debt  which  his  heirs  at  law  now  seek  to  avoid  and 
defeat.  Under  the  principles  announced  by  the  Supreme  Court  of  the 
United  States  in  the  Pike  case,  these  plaintiffs  who  were  then,  as  t^ey 
are  now,  the  only  presumptive  heirs  of  Sarget,  could  and  would  have 
been  permitted  to  defend  the  seizure  and  sale  of  this  property  in  1880. 
Evidently  they  were  not  third  or  disinterested  parties  quoad  that  pr 
Qeeding  and  they  are  bound  by  its  effect. 

All  these  considerations  naturally  lead  to  the  legal  conclusion  tl 
the  fee  was  vested  in  the  purchaser  at  the  Shiff 's  sale  in  August,  I8f 
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aofl  that  the  ilefetidaDt,  Shiff,  is  the  lawful  owner  of  the  property 
olaiiued  bj  pi aiu tiffs* 

Jodgnient  affirtned. 

1  concur  in  the  decree,  Todd,  J.  * 


Concurring  Opinion. 

Bermodez,  C.  J.  [  concur  in  the  opinion  and  decree  just  read, 
which  appear  to  be  in  furtherance  of  the  federal  jurisprudence,  as 
expounded  by  the  I T,  S.  Supreme  Court  itself.  I  consider  that  it  is 
aeces^rji  in  order  to  meet  the  issue  presented,  to  ascertain  and  deter- 
mine where  the  fee  dwelt  after  the  condemnation  and  sale  of  the  prop- 
erty, and  that  the  conclusion  arrived  at  may  be  reached  from  another 
standpoint. 

Writing  on  the  right  of  property,  civilians  say,  that  ownership  is 
perfect  op  imperfect.  Ownership  is  the  right  by  which  a  thing  belongs 
to  some  one  in  particular,  to  the  exclusion  of  all  others.  It  vests  in 
Mm  who  has  the  immediate  dominion  of  it  and  not  in  him  who  has  a 
mere  beneficiary  right.  It  is  perfect  when  perpetual,  and  when  the 
thing  unincumbered  with  any  real  right  toward  any  other  person  than 
the  other.  It  is  imperfect,  when  it  is  to  terminate  at  a  certain  time  or 
on  a  condition. 

It  is  of  the  essence  of  the  right  of  ownership  that  it  cannot  exist  in 
two  persons  for  the  whole  or  entirety  of  the  same  thing. 

The  ownership  of  Surget  was  ah  initio  perfect,  that  is  unqualified 
and  therefore  perpetual. 

The  forfeiture  arising  out  of  his  aid  to  the  rebellion  deprived  him  of 
the  fnll  or  absolute  ownership  for  the  term  of  his  natural  life  from  the 
time  of  confiscation  and  condemnation. 

The  decree  of  condemnation  and  sale  vested  an  imperfect  ownership 
in  the  United  States  which  was  to  terminate  when  Surget  should  die. 

It  dismembered  his  perfect  ownersfiip  into  two  imperfect  ownerships, 
the  one  a  complement  of  the  other ;  both  parts  of  one  and  the  same 
whole.  When  this  severance  took  place,  the  United  States  became  the 
owner  of  the  one ;  Surget  remained  the  other  of  the  owner.    Nothing 

the  act  suggests  any  other  ownership ;  nothing  in  the  opinions  of  the 

aited  States  Supreme  Court  suggests  any  other  individual  as  the  ab- 

lute  owner  of  the  fee,  until  after  the  death  of  Surget. 

In  the  case  of  Rankin,  6  Mon.  Ky.  531,  a  similar  question  was  pre- 

ited  and  was  solved  in  the  same  sense. 
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A  person  under  sentence  of  death  for  murder  made  his  will  and  died 
before  the  execution  of  the  sentence. 

One  Court  said :  The  validity  or  invalidity  of  the  will  depends  upon 
the  question  whether,  by  the  laws  of  the  State,  the  testator  forfeited 
the  ichole  of  his  estate  upon  being  convicted  of  the  murder.  If,  on  the 
conviction,  the  whole  of  his  estiite  was  forfeited,  there  was  nothing  he 
could  transmit  to  others  and  the  will  would  be  inoperative ;  but,  if 
notwithstanding,  there  was  not  an  entire  forfeiture  of  all  his  estate,  he 
was  capable  of  disposing  of  his  interest  not  forfeited  and  as  to  that  in- 
terest, be  it  what  it  may,  his  will  can  have  an ,  operation  and  must  be 
adjudged  valid. 

The  statute  of  the  State  disposed  of  all  the  estate  forfeited  to  the 
Commonwealth,  by  directing  it  should  pass  and  descend  to  his  heirs. 
The  question  still  remained,  wlnther  the  whole  estate  of  the  oflfender 
was,  upon  his  conviction  of  felony,  forfeited  to  the  Commonwealth. 
The  constitution  of  the  State  contained  this  clause :  '*  That  no  attain- 
der shall  work  corruption  of  blood,  nor  (except  during  the  life  of  the 
offender)  forfeiture  of  estate  to  the  Commonwealth." 

"  Not  the  absolute  fee  simple  estate  of  the  offender  in  lands  and 
goods  that  according  to  the  Constitution  was  forfeited  to  the  CommoD- 
wealth  on  attainder  or  conviction  of  felony;  but  it  was  the  interest  or 
estate  which  the  offender  was  entitled  to  during  his  life  that  by  the 
law  in  force  a't  the  passage  of  the  act,  was  forfeited.  The  reversionary 
interest,  or  in  other  words  that  part  of  the  estate  which  remained  after 
the  death  of  the  offender,  according  to  those  law»,  resided  in  bim  after 
conviction,  must  still  be  understood  to  reside  in  the  offender,  though 
attainted  or  convicted."    See  Borland's  case,  4  Masoi\,  174. 

Under  the  confiscation  law,  the  fee,  the  perpetual  ownership,  could 
not  be  and  wa«  not  forever  divested.  The  explanatory  or  restrictive 
resolution  of  the  original  act  is  explicit  on  the  subject,  but  in  the  ab- 
sence of  any  such  legislation,  declaration  or  abridgment,  the  original 
act  would  have  been  impotent  to  have  accomplished  that  object,  be- 
cause of  the  insuperable  inhibition  of  the  Constitution,  which  forbids 
forfeiture  beyond  the  term  of  the  offender's  life. 

Had  not  the  resolution  been  resisted  by  the  Executive,  or  passed  nc 
withstanding,  the  potent  arm  of  the  highest  tribunal  in  the  land  won 
undoubtedly,  at  the  proper  time,  have  struck  a  fatal  blow,  branded  tl 
high-handed  measure  and  denounced  it  as  a  lifeless  form  which  shou 
never  have  seen  the  light  of  day. 
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The  fee  then  continued  to  dwell  in  the  offender,  but  barren  of  any 
profit,  good  or  advantage  to  him;  without  any  right  on  his  part  bo 
make  it  available  in  any  manner  during  his  life,  though  it  necessarily 
remained  subject  Jo  claims  upon  it.  It  is  "  incredible  that  lawyers^ 
while  providing  for  the  confiscation  of  an  enemy's  land,  intended  to 
leare  in  that  enemy  a  vested  interest  he  might  sell  and  with  the  pro- 
ceeds of  which  he  might  aid  in  carrying  the  war  against  the  Govern- 
ment." 

It  can  only  be  upon  the  theory  that  the  fee  was  not  absolutely  di- 
vested, that  the  creditors  anterioi;  to  the  law,  whose  claims  were 
secured  by  lien  or  mortgage,  and  have  been  recognized  the  right  of  co- 
ercing payment  by  subjecting  the  property,  notwithstanding  confisca- 
tion and  sale,  and  that  at  the  offender's  death  it  passes  to  his  heirs ^  wbo 
take  as  though  no  forfeiture  had  ever  occurred. 

It  is  true  that  the  proceeding  is  in  rem,  but  the  law  of  the  Htn^  re- 
quires it  to  be  conducted  contradictorily  with  the  owner,  in  order  that 
the  judicial  sale  may  operate  a  valid  divestiture  of  the  title  or  fee, 
even  if  the  defendant  were  not  the  owner  of  the  fee  at  the  date  of  tho 
proceeding  and  sale  following. 

But  even  assuming  and  conceding  that  the  offender  Surget  was  act- 
ually divested  of  his  entire  ownership,  perfect  and  imperfect,  and  that 
the  fee  vested  in  the  United  States,  the  divestiture  would  not  be  enti- 
tled to  more  effect  than  it  would  have  if  Surget  had  himself,  in  the  ab- 
sence of  any  condemnation  and  sale,  voluntarily  parted  with  his  own- 
ership of  the  property. 

In  such  a  case,  under  the  terms  of  the  contract  of  sale  on  which  Shiff 
haaes  his  claim,  the  alienation  of  the  property  by  Surget  could  n«t 
have  prejudiced  him,  as  it  contains  the  clause  de  non  alienandoy  win  eh 
under  the  laws  of  this  State  authorizes  him  to  proceed  in  the  enfoive- 
ment  of  his  debt  against  the  original  debtor  and  mortgagor  regardless 
of  the  transfer,  and  ignoring  it, — the  property  passing  to  the  transfer- 
ree  or  purchaser,  cum  anerey  or  subject  to  that  clause.  ^ 

From  that  standpoint,  it  is  therefore  immaterial  whether  the  fee  re-  ■ 

mained  in  Sarget  or  passed  to  the  Government.    It  was  divested  by 
the  proceeding  of  1880,  and  vested  in  Shiff.  I| 

1  ascription  is  a  means  of  defense  created  by  the  law  for  the  neces- 
Ht;  of  things  to  which  the  individuals  in  whose  favor  it  exists  may 
lia  i  recourse  or  not  as  they  may  deem  better.  They  are  under  no  ob- 
lig  ion  to  set  it  up.  When,  therefore,  they  are  sued  in  a  case  in  whicli 
th<    could  urge  it,  and  do  not  do  so,  they  are  deemed  to  have  waived 
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the  benefit  of  it.  Under  such  circiiTiistaDrps,  tho^  who  takt  from 
them,  their  heirs  and  assigns,  arc  as  equally  estopped  from  preissing  it 
as  eflfectually  as  the  debtor  himself. 

As  Surget  did  not  set  up  prescription  or  peremption,  prior  to  tiie 
sale  of  the  property,  bat  on  the  contrary  waived  it  and  recognized  tide 
in  Shiff,  as  is  shown  by  his  silence  and  his  will,  the  claim  of  Shiff  con- 
tinued in  existence,  was  legal  and  valid,  and  the  expropriation  became 
complete  in  his  favor  as  creditor,  purchasing  as  if  there  never  was  any 
prescription  law. 

Those  and  any  other  defenses  \sdiich  could  have  been  and  were  not 
set  up  by  Surget  before  the  sale,  the  plaintiffs — who  are  Snrgefs 
heirs  and  successors,  and  who  have  acquired  no  rights  which  he  did 
not  possess  and  could  not  have  exercised — cannot  be  permitted  to  as- 
sert and  urge  after  his  death. 

I,  therefore,  concur  in  the  decree. 


Concurring  Opinion. 

Manning,  J.  One  of  the  appalling  consequences  of  attainder  in  En- 
gland was  the  corruption  of  blood,  whereby  its  heritable  quality  vae 
destroyed,  and  the  person  attainted  was  incapacitated  from  taking 
lands  or  other  hereditaments  from  his  ancestor,  or  retaining  those  he 
already  had,  or  transmitting  them  by  descent  to  any  heir.  This  con-i 
sequence  was  forever  averted  from  our  country  by  the  explicit  consti- 
tutional declaration  that  while  Congress  shall  have  power  to  declare 
the  punishment  of  treason,  no  attainder  shall  work  corruption  of  blood 
nor  shall  any  forfeiture  extend  beyond  the  life  of  the  person  attainted. 
And  therefore  an  Act  of  Congress  which  sliould  assume  to  confiscate 
the  fee  would  be  unconstitutional  and  null,  and  does  not  need  an  ac- 
companying explanatory  resolution  to  confine  and  restrict  its  operation. 

Since  then  corruption  of  blood  is  not  produced,  and  cannot  be,  by 
any  proceedings  for  attainder  or  confiscation,  tlie  capacity  to  take,  rt- 
tain,  and  transmit  lands  is  not  affected,  except  by  a  f,jrfeitare  pro- 
nounced, and  that  cannot  extend  beyond  life.  Thus  as  the  govern- 
ment cannot  in  any  manner  touch  the  fee,  so  it  cannot  for»any  pnrpo^ 
hold  the  fee. 

The  fee  must  therefore  either  remain  in  the  obnoxious  party  y  th 
power  to  dispose  of  it  by  will,  in  which  event  the  plaintiffs  have  no 
interest,  and  subject  to  a  forced  alienation  of  it  by  creditors,  in  wl  rli 
event  the  defendant  ac([uired  a  good  title,  or  it  must  be  in  aWya  ^ 
during  the  continuance  of  the  life  estate.     In  either  case,  the  procc  d- 
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ingfl  tnkcn  by  the  creditor  Jiave  divested  and  transferred  the  fee  to  the 
piiiehii:*er  under  the  executory  process,  and  his  title  is  therefore  nnas- 
sailable. 

I  coDcnr  in  the  decree. 


Concurring  Opinion.  J 

Pehner^  J.    I  think  it  desiiable  to  avoid,  as  far  as  possible,  any  de-  vi 

Bion  upon  vexed  questions  arising  under  the  confiscation  laws,  not  u 

Mbmlute]y  essential  to  the  determination  of  the  instant  controversy.  ;/ 
Whatever  inferences  may  be  drawn  from  the  expressions  used  by  the 

Supreme  Conrt  of  the  United  States  in  discussing  the  effect  of  those  ^ 

lawft,  that  tribunal  has  not,  as  yet,  explicitly  decided  whether  or  not  ^    - 

eandemiifitLon  and  sale  under  them,  operates  to  destroy  the  will-making  ^^ 

p4^wer  of  the  owner,  as  to  real  estate.    I  prefer  not  to  anticipate  the  ^ 

decision  of  that  Court  upon  this  purely  Federal  question.    If  we  can  ; 

decide  thiH  case  upon  the  strength  of  defendant's  title,  we  need  not  -  -j 

concern  ourselves  about  the  weakness  of  that  of  the  plaintiffs.  ^ 

I  am  equally  indisposed  to  vex  my  mind  with  the  consideration  of 
jthe  metaphysical  problem  as  to  where  the  fee  of  this  property  resided 

iDg  the  life-time  of  Surget,  the  solution  which  has  been,  thus  far,  ' 

f^cmeifitently  declined  by  the  Supreme  Court  of  the  United  States.  i 

For  the  purposes  of  this  controversy,  it  matters  not  where  the  fee 
resided.  Wherever  it  was,  the  Supreme  Court  has  unequivocally 
Mettled  the  doctrine  that  it  remained  subject  to  i»rior  mortgages  and  :; 

j>rin leges  in  favor  of  third  persons,  wjiich  were  entirely  unaffected  by 
the  coiiftecation  proceedings. 

Neither  did  those  proceedings  affect  the  debt  due  by  Surget  to  Shiff, 
v(hkh  waH  se<sured  by  mortgage. 

Tlie  object  and  effect  of  the  pact  de  nan  alienando,  under  our  law, 
HT^  U}  secure  to  the  mortgage  creditor  the  right  to  foreclose  his  mort- 
gage by  executory  process  directed  solely  against  his  original  debtor, 
and  to  mhe  and  sell  the  mortgaged  property,  regardless  of  any  subse- 
qQeut  alienations. 

We  niuke  a  long  step  towards  eliminating  irrelevant  questions  and 
f  )fting  the  real  and  pivotal  question  in  this  case,  when  we  announce, 
ft  an  indisputable  proposition,  that  if  the  executory  proceedings 
i  'nflt  s^urget  were  regular ;  if,  at  tlie  date  thereof,  the  debt  subsisted; 
if)  e  mortgage  jsecuring  the  same  were  valid  and  had  been  preserved 
I      toper  inscription  and  re-inscription — the  purchaser  at  the  sale  un- 
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der  those  proceedings  would  have  acquired  a  valid  title  against  all  the 
world y  regardless  of  who  owned  the  fee  at  the  date  thereof. 

Indeed,  I  do  not  understand  that  the  learned  counsel  of  plaintiffs 
would  dispute  this  proposition.  They  claim  that  the  title  is  invalid,  as 
against  plaintiffs,  on  two  grounds,  viz : 

1.  That,  at  the  date  of  the  foreclosure  proceeding,  the  debt  of  Shiff 
had  been  extinguished  by  prescription. 

2.  That  his  mortgage  had  lapsed,  as  to  them,  by  the  failure  to  re- 
inscribe  it  within  the  term  prescribed  by  law. 

At  this  point  we  encounter  other  elementary  propositions,  too  plain 
for  dispute,  establishing  that,  whatever  forc«  the  above  objections 
might  have  if  urged  by  third  persons,  they  have  none  in  favor  of  the 
mortgagor  or  his  heirs.  As  to  prescrij^ion,  the  mortgagor  having  Med 
to  plead  it,  its  eflfect  is  forever  lost  as  to  him  and  his  heirs.  As  to  the 
want  of  re-inscription,  neither  inscription  or  re-inscription  is  necessary 
to  preserve  the  mortgage  as  against  the  mortgagor  and  his  heirs. 

By  this  process  of  elimination,  we  reduce  this  controversy  to  a  single 
question,  viz :  are  the  plaintiffs,  heirs  of  Surget,  claiming  title  by  viitne 
of  inheritance  through  him;  or  are  they  third  persons  as  to  liim,  derif- 
ing  title  from  the  bounty  of  the  United  States  conferred  upon  tbem 
under  the  merely  descriptive  quality  of  heirs  of  Surget  f 

They  have  their  right  upon  the  latter  hypothesis. 

If  we  confine  ourselves  to  the  plain  language  of  the  Acts  of  Congress, 
it  is  difficult  to  discera  any  foundation  for  such  a  theory.  In  the  Act 
of  July  17,  1862,  and  the  explanatory  joint  resolution,  taken  together, 
Congress  provided  for  the  seizure  and  condemnation  of  enemies^  prop- 
erty, and  declared  that,  when  condemned,  it  should  '^  become  the  prop- 
erty of  the  United  States,  and  may  be  disposed  of  as  the  Court  shall 
decree,  and  the  proceeds  thereof  paid  into  the  Treasury  for  the  par- 
poses  aforesaid ;  but  no  punishment  or  proceedings  under  this  Act  shall 
be  so  construed  as  to  work  a  forfeiture  of  the  real  estate  of  the  offender 
beyond  his  natural  life." 

This  is  precisely  what  Congress  has  said,  and  all  that  it  has  said,  on 
this  subject. 

It  has  not  assumed  to  say  who  should  take  tlie  property  after  the 
offender's  death.  It  has  not  declared  that,  at  his  death,  the  proper^r 
should  vest  in  the  offender's  next  of  kin  or  in  the  persons  who,  and  r 
the  lex  loci  rei  sitae,  would  be  his  heirs.  -If  such  were  the  ca«e,  the  C4>  i- 
tention  of  plaintiffs  might  find  strong  support.  But  Cqngress  has  sii  i- 
ply  declared  that  the  proceedings  shall  not  operate  upon  the  propei  v 
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at  all  beyond  the  penort  of  the  offender's  natural  life.     At  that  momeut 
they  ceage  to  have  effect  and  arc  a^  if  they  had  never  taken  phu^e* 

Suppose  the  provkion  hnd  been  that  the  proceedingft  should  not 
'*  work  a  forfeiture  of  the  real  aetata  of  the  offender  beyond  "  the  period 
of  twenty  years  from  their  date.  At  the  expiration  of  that  term,  wonld 
nor  the  offender^  if  still  alive^  resiinit^  tlje  property?  If  he  wore  dead, 
would  not  his  heirs  take  it  ?  And  why  would  they  take  it  T  Simply 
for  the  reason  that  he  icas  d^ad^  and  that  they  were  hi^  heirs,  and,  as 
gncb,  entitled  to  take  whatever  wonld  belong  to  hini,  if  living. 

And  so,  nnder  the  law  as  it  is.  Confess  has  not  touched  the  prop- 
erty for  any  period  beyond  the  offender's  life*  However  absolute  thef 
ownership  of  the  United  States^  no  property  in  the  thing  beyond  that 
period  ever  passed  to  Jthe  United  States.  Congress  has  never  said  a 
word  about  the  estate  after  the  death.  At  that  moment  the  ownership 
of  the  United  States  ended.  The  ** forfeiture  of  the  real  estate  of  the 
offender "  ceased  to  have  eftect.  Notliing  disturbed  or  divested  the 
offender's  owni^rehip  except  the  forfeiture  and  tliat  divestiture  eould 
only  coBtinue  so  long  a«  the  forfeiture  had  effect.  A  forfeiture  for  a 
term  cannot  extend  beyond  the  term ;  and  wlien  the  term  expires^  the 
t^tate  digested  thereby  revests  in  the  original  owner,  if  living,  in  his 
heirsj  if  dead. 

We  are  not  eoncerned  here  with  questions  which  might  arise  as  to 
whether  J  under  the  eommou  law  of  real  property^  the  fee  is  susceptible 
of  dismemberment  or  of  beiiifr  in  abeyance,  or  in  gremio  kgin  or  in  nuhi^ 
tm$.  We  are  dealing  here  with  a  statu te,  the  enerciai'i  of  legislative 
|n>wer^  which  modifies  and  changes  existing  laws  according  to  its  wilL 
If  Congress  had  power  over  the  subject-matter,  it  could  dismember  the 
fee,  or  place  it  where  it  chose^  The  word  /^e,  in  its  ordinary  use,  em- 
Itodies  a  composite  idea.  Discarding  the  feudal  characteristics  of  the 
Euglish  S3*stem,  Mr.  Abbott  gives  the  following  definition  ;  **  In  Araer- 
icaa  law,  a  fee  is  an  estate  of  inheritance  without  condition^  belonging 
tr>  the  owner  and  alienable  by  him  or  transmissible  to  his  heirs  abso- 
iately  and  simply.*^ 

8uch  an  estate  existed  in  Surget,  as  to  this  property j  prior  to  its  con- 
demnation* Now  J  the  Act  of  Congress,  as  interpreted  by  the  Supreme 
C  rt  of  the  United  States,  destroyed  certain  elements  of  Snrget^s  fee* 
!  nnihilated  his  ownership  during  his  life.  It  destroyed  absolutely 
h  fKJwer  of  alienation.  W^"  may  concede,  for  the  sake  of  argument, 
t  it  desti'oyed  eveu  his  tefltanientary  capacity  in  relation  to  this 
I    '>ertj.    But  it  unquestionably  left  in  him  the  faculty  of  transmit* 
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ting 'to  his  heirs  absolutely  and  simply,  becftose  that  is  a  faculty  com- 
ing into  play  only  at  the  moment  of  his  death,  and  ^ben  the  forfeibuie 
terminated  and  ceased  to  have  any  eflfect  whatever  on  his  nghto. 

Plaintiffs  cannot  claim  title  to  this  property  after  Surget's  dt^ath,  ai 
derived  from  the  United  States,  because  the  United  States  never  took 
or  held  any  such  title.  They  cannot  claim  tliat  the  United  Stat*s»m 
the  exercise  of  legislative  power,  transferred  the  estate  directly  from 
Surget  to  them,  irrespective  of  their  right  of  inheritance,  Ijecaose  m 
such  transfer  is  found  in  the  statute,  and  no  language  suseeptible  of 
any  such  construction.  * 

I  Their  only  title  rests  upon  their  right  of  inheritance  fi^m  Surget— 
upon  their  being  his  legal  heirs — the  beneficiaries  of  the  right,  vested 
in  him  and  never  forfeited,  to  transmit  this  property  to  his  heire. 

Conceding  the  destruction  of  Surget's  testamentary  capacity^  tbe 
utmost  they  could  claim  would  be  the  position  of  farced  Aetr»  under  our 
law,  whom  the  ancestor  could  not  disinherit.  But  even  such  hein, 
though  treated  in  our  law  in  many  respects  as  creditors,  could  not  op< 
pose  to  the  title  of  defendant  herein  the  defenses  of  presciiptiou  of  die 
debt  or  lack  of  reinscription  of  the  mortgage. 

The  learned  judge  of  the  court  d  qud  rejected  the  demand  of  plain- 
tiffs on  the  ground  that  Surget's  testamentary  capacity  was  not  affected 
by  the  confiscation  proceedings  and  that  his  instituted  heir  succeeded 
to  his  rights  at  his  death. 

Without  intimating  any  opinion  on  that  question,  I  have  preferred 
to  avoid  it  and  to  reach  the  same  decree  on  different  grounds. 

For  these  reasons,  I  concur  in  the  decree. 

Rehearing  refused. 


This  OMe  is  pending  od  a  writ  of  error  in  the  Supreme  Court  of  the  United  SUtec 

RiFoms. 


No.  8370. 
Victor  Adema  vs.  Lafayette  Fire  Insurance  Company. 

Where  there  is  not  a  condition  in  the  policy  of  insurance  requiring  the  true  title  of  tht  in- 
sured to  be  stated,  and  there  has  been  a  misrepresentation  of  interest,  that  miarep  >- 
sentation  will  not  be  fatal  to  the  policy  if  knowledge  of  the  true  ownership  of  the  i>r  p- 
erty  would  not  have  enhanced  the  premium  or  have  deterred  the  underwriter  ftom  t  i^- 
ing  the  risk  at  all. 

But  when  the  policy  contains  the  condition  requiring  the  true  title  to  be  set  forth,  failur  to 
oomply  with  it  vitiates  the  policy. 
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APPEAL  from  the  Civil  District  Court  foit  the  Parish  of  Orleans. 


Armand  PUU  for  Plaintiff  and  Appellant: 

When  tyutf  hariu^  no  pi^rHonal  intereflt  in  a  property,  insareA  it  in  his  own  name,  he  will 
be  pKHanmal  Ui  hav^  lu^ted  in  behalf  of  the  tme  owner,  and  the  inAurance  will  insure  Jto 
th#  heneilt  nf  t  he  Latter,  upon  his  subsequent  adoption  of  it,  even  after  a  loss  has  occurred, 
Aiteell  on  Ftrti  and  Life  Insurance,  p.  124,  Sec  79  ;  Schooler  on  personal  property,  p.  684; 
Qu^ttanltdes  aHUurAOOHi  terrestres.  No.  143,  p.  115. 

.  The  attme  nilo  ^nvemti  when  one  having  only  an  undirided  insurable  interest  in  a  prop- 
erty iDAureft  the  whnlf^  of  it  in  his  own  name,  instead  of  insuring  his  proportional  share 
ther«lii.  nt  nnmu}f,  ud(1  the  policy  will  protect  all  the  co-proprietors.  Thus,  t^e  insur- 
ance fit  cnminEtultv  pmperty  in  his  personal  name  by  the  husband  will  inure,  for  the 
ttQf^-half  tbr^retif,  to  tht'  benefit  of  his  co-owner,  the  other  spouse,  on  her  acceptance  of 
the  coTumnn^t^' At  Ud  lUssolution.  Qu6nault,  No.  315 ;  Pardessns,  No,  SOS ;  Gmm  and 
JoIIjU,  p.  S5 :  T-  P.  Lent  hers  vs.  J.  W.  Cannon,  not  yet  reported. 

.  The  avoldatic  e  of  poMcles  for  misrepresentation  or  concealment  is  made  to  depend  upon 
iht!  mnipHflhty  of  the  ilisclosure  or  concealment,  to  be  submitted  to  the  jury  as  a  ques- 
tion of  fatit.  WfMKt.  p.  :i50,  note  1,  and  sec.  86,  p.  168 ;  10  Peters,  516 ;  Curry  vs.  Comm. 
Idhh  Co,  10  Pickn  53S ;  fi  Bennett's  Fire  Ins.  cases,  p.  333);  Hough  vs.  City  Fire  Ins.  Co. 
M  Ci^nn,  10. 

.  It  Ih  not  in  all  cades,  where  the  legal  or  absolute  title  is  not  vested  in  the  insured,  that 
the  polky  wtTl  be  rntil  if  he  does  not  so  state  it,  as  reqiiired  by  the  condition,  for  if  he 
really  has  sn  instirahk  Interest  in  the  property,  and  the  entire  loss  falls  upon  him,  the 
poilcj  will  he  enforced.  Wood,  sec.  86,  p.  168 ;  Hongh  vs.  City  Fire  Ins.  Co.  29  Conn.  10. 
So .  a  tutor  who  Ldhuhc^h  his  ward's  property,  in  his  personal  name,  without  communicat- 
ing partliMiIarA  iia  to  title,  will  be  entitled  to  recover. 

■  Wben  the  policy  provides  that  if  the  interest  of  the  insured  in  the  property  be  not  truly 
ttatAd  En  ]4ld  pollrr,  ni  his  interest  in  said  property  be  any  other  than  the  entire,  nn- 
cunditiosal  ^ud  neli^  rtwnership  thereof,  er  that  his  title  thereto  be  net  absolute,  it  must 
be  ito  HtMeit  in  tmiii  )>nlicy,  or  the  latter  shall  be  void,  if  the  insured  possesses  and  owns 
the  dorniniuvir  nr  rnll  ownership  of  the  subject  of  the  contract,  he  is  not  within  the  pre- 
ceding ecmditionii,  nnd  therefore  not  called  upon  or  bound  to  make  any  declaration.  Qui 
dieit  de  uno  nepdt  de  alii'ro. 

.  By  I  he  death  of  onc^  of  the  parents,  the  other  becomes  tutor,  of  right,  and  is  not  only 
empowered  to  insure  h\n  ward's  property,  but  held  responsible  for  its  loss  by  fire  on  his 
fkilBf^  to  do  so.    R»v.  C.  Code.  Arts.  848,  250,  301 ;  1  N.  S.  54  ;  5  N.  S.  6S5 ;  5  A.  565. 

■  To  coQstttnte  double  [n#urance,  the  policies  should  CQver  the  identical  interest,  and  that 
,  nf  a  inart^aj^«t  hein^r  diAtinct  from  that  of  a  mortgagee,  an  insurance  taken  by  each  on 

the  flame  property  rrlU  not  create  double  insurance,  even  theugh  co-ei.i8ting  together, 
f^rtiiwfild.  ie<:s.  75fi.  \m  i  Qu6nault,  Nos.  38  and  39. 

The  proenrement  nf  a  void  or  voidable  policy  is  not  a  breach  of  the  condition  against 
fttrther  Instrnmoe  withnnt  notice,  so  as  to  avoid  a  previously  existing  policy,  even  though 
the  insurer  whn  mmle  fluch  void  policy  should  compromise  and  pay  the  loss.  Griswold, 
fieos.  758,  994,  995,  998 ;  Wood,  sec.  348,  et  ieq. 

The  pf^rfornmnt"^  by  %  tutor  of  an  obligation,  or  the  payment  by  him  of  a  debt,  contract- 
ed by  tlie  HOQQitor  nf  tlie  minor,  is  an  act  of  simple  administration,  reqoiring  neither  the 
advie«  of  a  fiunity  meetiing,  nor  the  sanction  of  the  judge. 
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9 .  A  pledgee  is  authorised  to  receive  the  amoaat  of  thft  credit  p]f<d^ed.  and  paym^iit  to  him 
is  valid  and  discharges  the  debtor.    Bev.  Civil  CAde.  Artn.  ^110.  :ilTO. 

Albert  Voorhiea  on  the  same  side. 

Henry  P,  Dart  for  Defendant  and  A[ipelle© : 

1 .  A  to  tor  cannot  assign  or  transfer  the  rights  or  yroperty  uf  hi*  ward  iritfaoni  the  advfev 
of  a  family  meeting  and  the  approval  of  the  judgo.  ^  A .  i:)P ;  iti  A^  ^ :  M  A.  437;  t7 
A.  443 ;  15  A.  148 ;   33  A.  296;  C.  C.  353. 

3.  A  natural  tator  cannot  administer  without  taking  oath  me  such ,  Until  he  tak»  tii»  ottUi 
he  is  not  responsible  to  the  minor,  or  UgaUtf  In  poo^teaiiau  tft  che  minor's  properly-  13 
Bob.  637;  19  A.  64;  3  A.  563;  11  R.  503. 

3.  Where  clauses  of  the  policy  require  a  stalfHu^ut  of  th«i  tuitutiji  of  tljo  iasurei's  title«  or 
interest  in  the  property,  under  pain  of  nullity,  tlip  fiului-^  ta  iliAtHoae  slTikeH  the  poti*:  j 
with  nullity.  Any  concealment  of  or  failun^  t^i  lUitnloHt^  the  r«iil  luiereMt,  la  «  fr^ud  &tk 
the  company,  and  the  policy  null  under  sucb  a  Dlan$«.  Wood  ub  Ins.  9,  £59. 273,  3dil,  34^, 
381,  488;  8  La.  346;  17  Barb.  (N.  Y.)  275;  lOCa^b.^ea;  it  Gray.  163  ;  a  Pet.  U.  3.  48 ;  ^ 
Barb.  457;  11  Ohio,  S.  477;  3  Grant's  case  (Ta.i.  326;  a  CaU.  (V».»  517. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  on  a  poUcy  of  insurance  issued  by  the 
defendant  company,  of  which  the  pliuntiff  is  the  tninsfere*,  for  51500, 
the  property  insured  having  been  d(  slioytd  bv  fire. 

The  plaintiff  appeals'from  a  judgment  ugiiiurvt  him.  The  poUcj  woa 
taken  out  by  one  Jean  Pom6z,  who  owucd  only  one-eigUth  of  the  build- 
ing insured,  the  remaining  seven-eiglithi^  beloti^mig  to  bis  minor  child. 
The  policy  issued  in  favor  of  Pom6z  iilouo. 

Among  other  grounds  of  defense  agaiimt  the  action  urged  is  that  the 
insured  concealed  and  failed  to  disclose  the  trut^  owuei^^liip  ot  the  prop- 
erty, in  violation  of  one  of  the  conditions  of  the  policy. 

Section  4  of  the  policy  provides : 

"  Sec.  4.  If  the  interest  of  the  asHured  in  the  pi'operty  bo  auy  other 
than  the  entire,  unconditional  and  sole  ownership  of  the  property^  for 
the  use  and  benefit  of  the  assured ^  it  must  be  so  repn^sented  to  tht^ 
company  and  so  expressed  in  the  written  part  of  thia  policyj  otherwise 
the  policy  shall  be  void." 

Sec.  14.  Whenever  the  insured  doc^s  not  enjoy  the  full  ownership  of 
the  property  insured,  he  is  required  tii  disclose  to  the  coinpauy  the  ha- 
tui*e  of  his  insurable  interest  and  to  cause  the  same  to  be  inserted  iu 
the  policy,  otherwise  the  insurance  a  hall  be  null  and  void." 

These  conditions  were  part  of  the  contract  between  the  aststired  aud 
the  company. 

As  expressed  by  an  eminent  writer  on  tht  .subject  of  iitsumnce ; 

"  When  the  policy  is  printed  on  one  half,  and  tlic  conditions  on  the 
other  half,  of  the  sheets  the  conditions  are  to  be  treated  a«  a  part  of  the 
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policy,  nl  though  not  referred  to  therein.  So  where  the  policy  is  in 
terms  made  subject  to  the  terms  and  conditions  of  the  application  for 
insurance,  they  are  to  be  construed  together  as  forming  the  contract ; 
so  where  the  policy  is  in  terms  founded  on  the  application."  Wood, 
p.  273. 

And  again :  ''  Where  the  conditions  are  written  or  printed  on  the 
face  of  the  policy,  the  assured  by  accepting  it  becomes  bound  thereby, 
and  is  estopped  from  denying  that  he  assented  thereto."  Wood,  9 ;  2 
La.  399. 

The  concealment  or  failure  to  disclose  his  interest  in  the  property 
cannot  be  regarded  as  an  immaterial  circumstance  and  of  no  legal  sig- 
nificance in  its  bearing  on  the  contract,  for  the  reason  that  the  guaran- 
tee for  the  preservation  of  the  property  is  dependent  chiefly  upon  the 
extent  of  the  assnred's  interest  in  it. 

On  this  point,  we  quote  tlie  following  language  from  a  decision  of  the 
Supreme  Court  of  the  United  States,  rendered  by  C.  J.  Marshall : 

"Generally  speaking,  insurances  against  fire  are  made  in  the  confi- 
dence that  the  assured  will  use  all  the  precautions  required  to  avoid  the 
calamity  insured  against,  which  would  be  suggested  by  his  interest. 
The  extent  of  this  interest  must  always  influence  the  underwriter  in 
taking  or  rejecting  the  risks  and  estimating  the  premium.  So  far  as  it 
may  influence  him  in  this  respect,  it  ought  to  be  communicated  to  lum. 
Underwriters  do  not  rely  so  much  upon  the  principles  as  on  the  inter- 
est of  the  assured,  and  it  would  seem  to  be  always  material  that  they 
should  know  how  far  this  interest  is  engaged  in  guarding  the  property 
from  loss."  Insurance  Company  vs.  Laurence,  2  Peter,  48;  see,  also: 
10  Gushing  (Mass.),  446;  11  Gray  (Mass.),  163;  42  Barb.  457;  11  Ohio 
S.  477;  5  Call  (Va.),  517. 

As  stated,  though  the  minor  child  of  Pom6z  owned  seven-eighths  of 
the  property,  the  application  of  Pom6z  for  the  insurance  is  entirely 
silent  as  to  that  fact,  as  well  as  the  policy  itself.  Under  the  authori- 
ties cited  above,  this  circumstance  alone  would  avoid  the  policy. 

It  is  argued  by  the  plaintiffs^  counsel,  with  great  ingenuity,  that  un- 
der the  system  of  laws  prevailing  in  this  State,  no  such  result 
would  follow;  that  the  insurance  effected  on  the  application  of  Pom^z 
i^nd  in  his  favor  would  enure  to  the  benefit  of  his  minor  child,  it  being 

imed  that  Pom^z  was  the  natural  tutor  of  the  child  at  the  time  the 

'ilicatiou  was  made  and  when  the  policy  issued. 

t  has  been  shown  that  by  the  expre^  terms  and  conditions  of  the 

icy  that  the  disclosure  of  the  child's  title  to  the  property  was  imper- 
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atively  required  to  bind  the  company^  that  it  wan  an  essential  part  of 
the  contract;  and  such  terms  and  conditions  do  not,  in  our  opinioD,  con- 
travene any  article  of  our  Code  or  any  law  of  the  State ;  and,  therefore, 
full  effect  must  be  given  them. 

This  view  of  the  question  renders  it  unnecessary  to  consider  the 
other  issues  presented  by  the  pleadings  and  discussed  by  the  coonsel. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


On  Rehearing. 

Manning,  J.    There  can  be  no  doubt  that  Pomez  could  have  insured 
the  property  of  his  minor  child,  of  whom  he  was  the  natural  tutor.  Our 
law  compels  him  to  insure  wl)#n  the  property  is  a  house  in  New  Orleans, 
*  .  as  was  this,  and  imposes  upon  him  responsibility  for  failing  to  insare. 

Rev.  Ci.  Code,  art.  355.     If  he  had  taken  the  policy,  one-eighth  for  him- 
self and  seven-eighths  as  tutor,  no  valid  objection  could  have  been 
made.  - 
It  has  been  strenuously  urged  that  the  concealment  of  his  child-e 
\  interest  was  not  material,  and  a  number  of  decisions  and  many  texts 

from  the  books  have  been  cited  to  shew,  if  the  true  ownership  wonid 
not  have  enhanced  the  premium,  then  the  concealment  or  misrepre- 
sentation is  not  fatal  to  the  policy.     Indeed  in  the  case  cited  by  us  from 
,  2  Peters  when  it  went  up  again,  it  was  said; — whenever  the  nature  of 

j^  the  interest  would  or  might  have  a  real  influence  upon  the  underwriter, 

I  either  not  to  insure  at  all  or  not  to  undertake  the  risk  except  at  a  higher 

>  rate,  it  must  be  deemed  material  and  the  concealment  or  misrepresent- 

I  ^  ation  of  it  will  avoid  the  policy.    And  the  decisive  test  of  the  materi- 

ality of  the  concealment  or  misrepresentation  was  there  said  to  be  to 
ascertain  whether  if  the  true  ownership  had  been  known,  it  would 
have  enhanced  the  premium.  If  it  would,  then  the  concealment  or 
misrepresentation  would  be  fatal  to  the  policy.  Columbia  Ins.  Co.  v. 
I  Lawrence,  10  Pet.  516. 

The  converse  of  this  ought  to  be  equally  true,  viz  that  when  knowl- 
edge of  the  true  ownership  of  the  property  would  not  have  enhanced 
the  premium  or  have  deterred  the  underwriter  from  taking  the  risk  at 
all,  then  the  concealment  or  misrepresentation  is  not  fatal  to  thepol^'^J. 
But  this  case  is  not  governed  by  the  law  concerning  representati<  ns 
of  interest.  There  was  an  express  stipulation  in  this  policy  that  wh(  o- 
ever  the  insured  is  not  full  owner  of  the  property  insured  he  must  c  is- 
close  the  nature  of  his  insurable  interest  and  have  it  inserted  in  he 
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policy,  and  if  he  does  aot,  the  insurance  shall  be  null  and  void.  This 
waf»  a  cnndition  of  the  contract  to  which  he  assented,  and  thereby  war- 
ranted tliat  lie  was  full  owner.  Now  a  representation  is  not  like  a 
wftrranty.  A  repTe^t-^Dtation  must  be  shewn  to  be  false  in  a  material 
point  or  it  will  not  make  void  the  policy,  while  a  warranty  must  be 
fltrictly  complied  witli.  Marshall  on  Insurance,  335.  The  rule  seems 
to  be  inexorable  that  a  failure  to  set  forth  truly  the  title  will  avoid  the 
policy,  whether  the  failure  resulted  from  design  or  mistake,  whenever 
the  policy  requires  the  real  title  to  be  stated.  Wood  on  Ins.  $$  2(T2j 
218,  Such  requirement  is  a  vital  part  of  the  contract,  and  a  non-com- 
pliance with  it  forfeits  all  rights  under  the  contract.  Palmer  v.  Fact. 
&  Trad.  Ina.  Co,  ti^i  Ann.  1336  and  authorities  there  cited  on  p.  1340. 
But  unless  the  tnie  ownership  or  interest  in  the  property  is'requirijd 
by  the  conditions  of  the  policy  to  be  specifically  and  particularly  and 
accurately  set  forth,  it  will  be  in  general  sufficient  if  the  insured  has  an 
insurable  interest  under  any  status  of  ownership  or  possession,  in  eases 
where  no  intiuirie.'*  are  made  at  the  time  the  application  is  presented  or 
the  policy  executed,  Ins.  Co.  v.  Haven,  5  Otto,  242;  May  Ins.  $  284  j 
Wo€m1  on  Ins.  398. 

So  that  in  the  absience  of  any  condition  in  the  contract  requiring  the 
iDsitred  to  fstate  his  interest,  it  will  be  sufficient  if  he  have  an  insurable 
interest,  but  otlierwiae  if  tlie  policy  requires  the  real  title  to  be  stated. 
Wood  on  lus,  ^  2U2.  And  this  is  not  an  infringement  of  the  doctrine 
broadly  an  n  on  weed  that  a  person  who  has  the  care,  custody,  or  posses- 
sion of  property  for  another  may  insure  it  in  his  own  name  although  he 
has  no  iwcuniary  interest  therein,  and  the  insurance  will  enure  to  the 
benefit  of  the  o^mer.  Ibid.  §5  278-9,  284.  For  that  has  applicatiou 
and  relevance  to  cases  wherein  rules  are  formulated  to  define  what  is 
Jkji  insurable  interest.  The  fact  that  one  has  possession,  ex#lusive  tin  to 
all  bnt  the  owner,  and  therefore  aright  to  protect  the  property  from  losa, 
give8  liiiu  the  right  to  insure,  and  so  Pomez  who  had  this  possession 
and  the  right  consequent  thereon,  with  the  duty  superadded  of  insur- 
ing, conkl  unqnestionably  insure,  but  in  making  his  contract  he  i^no- 
rantly  and  unwittingly  assented  to  and  came  under  the  dominion  of  a 
c^inditron  which  struck  his  insurance  with  absolute  nullity  because  he 
did  not  state  and  set  forth  the  rear  title  to  the  property. 

It  ia  a  liard  case,  hut  courts  must  enforce  contracts,  and  those  who 
ike  them  Rhoidd  look  to  the  conditions  of  them  before  they  bind 
emselves. 

Onr  former  decree  must  remain  undisturbed. 
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No.  87S5.  • 

MorganV  Louisiana  and  Texas  Railroad  and  Steamship  Compakt 
vs.  The  Board  of  Health  of  the  State  of  Louisiana. 

The  Cees  and  charges  imposed  on  vessels  by  the  qiumuitine  laws  of  the  State,  are  exsctioiia 
in  compensation  for  services  rendered,  and  are  not  taxes,  duties  or  imposts,  withii  the 
prohibition  of  the  Federal  Constitution. 

The  Supreme  Goort  of  the  United  States  has  never  decided  that  the  States  have  aotfhe 
power  to  exaot  such  fees  in  execution  of  their  qaarantine  Uwb,  but,  on  the  oontnry,  hai 
intimated  that  the  power  does  exist  as  incident  to  the  power  to  establish  quarsatiM 
regulations.  The  power  has  been  long  and  uniformly  exercised  by  the  States,  witboot 
question. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrieaM. 
Monroe,  J. 

Leovy  d  Kruttschnitt  for  Plaintiff  and  Appellee. 

1.  The  statute  of  1888,  (No.  69)  entitied  "an  act  to  fix  and  regulate  quarantine  diargsi  «f 
the  Miuitmppi  river  Hation,''  etc.,  is  a  local  and  special  law,  and  is  null  and  void,  beesose 
prohibited  by  Article  48  of  the  Louisiana  Constitution  As  to  local  and  special  lavi  §be 
19  Iowa,  43 ;  4  Kansas,  124 ;  83  Md.  503. 

8.  It  is  null  and  void  because  it  contravenes  Article  30  of  the  Louisiana  Copstitution,  bebf 
an  amendment  of  the  last  paragraph  of  section  3048  of  the  Revised  Statutes,  (orif^insQy 
Act  1858,  p.  186)  and  it  omits  the  flmt  and  last  sentences  of  the  section.  The  aeetioa 
amended  is  not  "re-enacted  and  published  at  length.*' 

3.  The  act  of  18SS,  No.  69,  entitled  "An  Act  to  fix  and  regulate  quarantine  charges  st  tlie 
Mississippi  river  station,"  etc.  and  all  other  acts  of  the  State  legislature,  imposing  chsiset 
on  vessels  to  maintain  a  quarantine  system,  are  null  and  void,  because  violatiiig  psa- 
graph  3,  section  10,  article  1  of  the  United  States  Constitution,  which  declaies  tiist  '*im 
State  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage."  6  WtSL  31;  If 
WaU.  818;  19  WaU.  581;  20  WaU.  580;  98  U.  8.  S.  C,  p.  259;  94 U  S.  S.  C,  p.  238;  95  U.  S. 
8.  C,  p.  80;  100  U.  8.  S.  C,  p.  483;  105  U.  S.  8.  C.  166;  31  An.  65;  38  An.  1293;  34  An. TO. 

4.  The  Act  of  1882,  No.  69,  fixing  and  regulating  quarantine  charges  is  null  and  void,  b6- 
canse  in  conflict  with  paragraph  3,  Section  8,  Art.  1  of  the  United  States  ConstitotioB^ 
which  gives  to  citizens  the  power  "to  regulate  commerce."  9  Wheaton,  805 ;  6  WsILSl; 
19  Wall.  «81;  98  U.  S.  S.  C,  pp.  259  and  «75;  94  U.  8.  8.  C,  p.  246;  100  U.  S.  S.C.,v.Hy 
and  the  case  of  New  York  vs.  The  Compagnie  General  Transatlantique,  just  dsddsd by 
United  States  Supreme  Court ;  (Supplement  to  Federal  Beporter,  Vol.  8,  p.  87);  31  ii. 
65:38  An.  1893:34  An  703 

5.  The  power  to  regulate  commerce  is  vested  exduHvely  in  Congress;  it  is  no  longer  an  opflfl 
question.  U.  8.  Constitution,  Art.  1,  Sec.  8,  §3 ;  9  Wheaton,  186 ;  18  WheaUm.  414; IS 
Peters,  72;  6  WaU.  31 ;  92  U.  S.  8.  C,  259  and  875 ;  94  U.  8.  S.  C,  846 ;  100  U.  S  a  C,  4S4. 

6.  The  Act  of  1870,  (Rev.  Stat,  Sec.  3048)  which  dedares  that  "  any  steamship  from  FIon 
Ida,  Alabama,  Mississippi  or  Texas,  shall  pay  ten  dollars ;  any  steamship  firom  oUmt 
ports  shall  pay  twenty  dollars,"  is  in  conflict  with  Art.  1,  Sec.  9,  §  6  of  the  United  StatM 
Constitution,  which  declares  that  "no  preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue,  to  the  ports  of  one  State  over  those  of  another;  nor  shall  reiwli 
bound  to  or  from  one  State,  be  obliged  to  enter,  clear  or  pay  duties  in  anotiier."  94  V. 
8.  8.  C,  p.  843;  100  U.  8.  8.  C,  p.  434. 

7 .  The  duty  imposed  on  vessels  br  the  act  of  1888,  No.  69,  and  the  other  statutes  relathie  ^ 
quarantine  is  not  an  "inspection"  law.    9  Wheaton,  1,  803;  1  Kent,  439;  Story  on  Ctrntu- 
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tnCion,  §  1017;  6  Cowan.  45;  13  Beporter,  326;  Kflw  Turk  va  Compa^le  TnmHAtlAdliquei 
Supplement  to  Federal  Reporter,  vol.  9,  p.  87. 

The  Acta  of  1883,  No.  69,  and  1870,  (R.  S.,  ak  3012)  ure  imll  ami  f^td.' becaoee  they 
violAte  the  prohibitory  act  of  Congress  of  LTe0,  which  declares  that  no  St»le  dhjUl,  for 
▼nahiotine  or  health  purposes,  collect  any  ^luty  of  toanago  or  ImyaBt, 

HwiUngton  dc  Dufour,  Amid  CuriWj  on  the  same  side. 

F,  C.  Zacharie  and  JE.  2>.  White  for  Defentiants  imd  Apijelliints. 

.  The  quarantine  law  of  Looisiana.  like  the  ^luajnotiiiD  laws  of  oth^r  Stittoa.  U  ueithv^T  a 
regulation  of  commerce  nor  a  daiy  on  articli!^^  Imported  from  one  ^^tute  to  ao  other,  ancU 
a«  ia  prohibited  by  the  Censtitation  of  the  United  Staiesv  Burrouj^be  on  Taxation,  p 
97;  9  Wheaton,  I;  5  Otto,  472;  2  Otto,  270;  UiimiuRhB.  105;  1  Howanlf  4U. 

.  Nor  does  the  law  impose  a  daty  of  tonnage  prohibited  ^y  Ui^  Constitution  uf  tbo  0nU«d 
Stotee.  BuRonghs.  89;  12  WaUace.  204;  2lt  Gmtmn,  41 5>.  482;  30  Wallace,  5Tf.  11*  WnX- 
laoe,  561;  «  WaUace,  31;  12  WaUace,  205;  95  United  Stales,  81;  Parkeraburg  Jit  O.  R.  R. 
Trans.  Co.  vs.  City  of  Parkersburg,  (  Tin ^ ted  States  Supienie  .Court  not  r«portod  in 
Tolnme. 

The  inspection  fees  are  in  the  nature  of  com penj^tiou  far  ^Rrcicea.  Bnktir  on  Qunmo 
tine,  343,  et  »eq ;  12  Howard,  312;  13  WaUoct?,  Q4l.  043;  D  WhuAtou,  205^  Pilot  ca«e» 
United  States  Supreme  Court,  2  WaUace,  457. 


The  opinion  of  the  Court  was  delivered  by 

Penner,  J.  The  Act  No.  69  of  18a^,  of  the  General  As^^mbly  of  the 
State  of  Louisiana,  provides  that  "The  resident  physician  at  the  t^uar- 
antine  station  on  the  Mississippi  riviT  shall  requirt'  for  every  inepection 
and  granting  certificate,  the  following  fee«  wnA  cU»t^(*h:  for  every  ship, 
thirty  (30)  dollars;  for  every  bark,  twenty  (20)  d<illars:  for  every  brig, 
ten  (10)  dollars;  for  every  schooner,  seven  dollars  and  iifty  cents  (7  50); 
for  every  steamboat  (towboats  excepted),  five  (5)  dollars;  for  every 
steamship,  thirty  (30)  dollars.'' 

By  virtue  of  other  provisions  of  the  (juamntine  laws  of  the  Sttite,  it 
is  made  the  duty  of  the  resident  physician,  or  his  assi^t^int^  to  visit  and 
inspect  every  vessel  entering  the  port  of  New  Orleans  througti  tiie  Mis- 
sissippi river."  If  he  finds  theT  vessel  ^^free  from  disease,  not  in  a  foul 
condition,  and  not  from  an  infected  dietrict^^  he  Is  required  to  fiimtsh 
her  with  a  "certificate  of  health,"  and  allow  her  to  proceed  t/O  the  city. 
Vessels  "in  a  foul  condition,"  or  having  on  board  persons  suffering  or 
who  have  suffered  during  the  voyage  from  "  contagious,  pestilential  or 
infectious  diseases,"  he  is  required  to  debiin  for  such  time,  not  less  than 
Q  days,  as  he  may  deem  necessary;  and  "to  employ  such  means  of 
irification  of  the  vessels  as  may  be  directed  by  the  Boanl  of  Health," 
id  to  require  payment  therefor  from  the  vessel-  "Vessels  out  ten 
kys/rom  infected  ports,  presenting  clean  bills  of  healthy  not  having  nnr 
kvinghad  sickness  on  board,  and  which  are  not  in  foul  condition^  shall 


•  \ 


1 


\ 


Digitized  by 


Google 


668 


SUPREME  COURT  OF  LOUISIANA. 


K«ilroad  itnd  SteAmship  CompaDy  vs.  Board  of  Health. 


be  permitted  to  pass  to  the  city  after  thorough  fumigation  by  diainfect- 
iug  agents.'^    Revised  Statutes,  H  3042-3-5. 

The  practice  under  these  laws  is  to  visit  and  insx)ect  every  vessel  and 
tcf  require,  in  every  case,  the  fee  prescribed  therefor;  and  in  cases 
where,  under  the  law,  the  service  of  disinfection  by  fumigation  is  ren- 
dered, to  require  therefor  an  additional  fee  of  twenty  or  twenty -five 
dollars  as  the  estimated  expense  thereof. 

Plaintiff  is  the  owner  of  a  number  of  vessels  plying  between  the  port 
of  New  Orleans  and  various  other  ports  of  this  and  other  eonntries. 
The  object  of  thfe  present  suit  is  to  perpetually  enjoin  tlie  collection  iyf 
the  fees  and  charges  above  mentioned  and  to  restrain  the  defendant 
from  detaining  the  plaintiff's  vessels  because  of  their  non-payment ;  on 
the  ground  that  the  laws  authorizing  the  same  are  null  and  void,  be- 
cause they  contravene : 

1.  Article  1,  sec.  8,  par.  3,  of  the  Constitution  of  the  United  States, 
which  provides  that "  Congress  shall  have  power  •  ♦  *  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States  and  with 
the  Indian  tribes." 

2.  Article  1,  sec.  10,  par.  3,  which  provides  that  ''No  State  shall, 
without  the  consent  of  Congress,  lay  any  duty  upon  tonnage.^' 

We  shall,  at  the  outset,  disembarrass  the  case  bf  several  questions 
upon  which  we  heard  much  learned  argument,  by  laying  down  certain 
propositions  which  we  consider  clearly  settled  by  the  Supreme  Court 
of  the  United  States,  to  whose  opinions  on  such  subjects  we  yield  our 
firm  adherence : 

1.  The  laws  in  controversy  are,  in  no  sense,  ''inspection  laws,"  and 
can  derive  no  support  from  that  clause  of  the  Constitution  of  the  United 
States  recognizing  the  right  of  the  States  to  pass  such  laws,  and  to  levy 
duties  and  imposts  in  execution  thereof.  Th^  "inspection,"  "duties,'^ 
and  "imposts"  intended  by  that  provision  referred  exclusively  to  arti- 
ticles  of  merchandise  and  not  to  vessels.  Gibbons  vs.  Ogden,  9  Wheat. 
1,  203;  People  vs.  Compagnie,  13  Reporter,  326. 

2.  So  far  as  the  exclusive  power  of  the  Congress  to  "  regulate  com 
merce"  is  concerned,  that  power  is  not  infringed  by  the  laws  under 
consideration,  unless  the  fees  and  charges  imx>osed  thereby  are  in  the 
nature  of  a  "duty  on  tonnage,"  in  which  case  .they  would  doubtless 
violate  both  the  general  reservation  to  Congress  of  the  exclusive  power 
to  regulate  commerce  and  also  the  special  prohibition  to  the  States  to 
"lay  any  duty  on  tonnage."  In  other  respects,  the  right  of  a  State  to 
provide  for  the  health  of  its  people  by  establishing  quarantine  laws, 
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And  to  fiiibjeet  veBsels  eut(sring  its  ports  to  proper  regulations  ae  to 
iiis[:H>er.ic»ii^  det«titioii,  purification,  etc.,  although  necessarily  affecting 
coiniiMjroe^  is,  neyertht^lesSj  undisputed;  subject,  possibly,  to  the  power 
of  Congress  to  interieie  and  control  it,  in  its  discretion.  Gibbons  v*, 
Ogdeu,  t>  Wheat.  20.'!;  PusBenger  Cases,  7  How.  414 j  Peete  vs.  Morgan, 
19  Wall.  5^1. 

3-  If  the  fees  and  charges  complained  of  be  of  the  nature  of  a  "duty 
oQ  toniiHgti,-'  the  fact  tliut  they  are  levied  under  quarantine  laws  would  ^^^f^ 
save  th^ui  frum  the  prohibition  of  the  Federal  Constitution.  Such 
duties  cannot  be  levied,  without  the  consent  of  Congress,  and  Congress 
has  never  t^onaeuteil,  but,  on  the  contrary,  in  its  Act  of  1799,  recog- 
uiziug  the  existing  quarantine  laws  of  the  States,  it  interposed  thf?  ex- 
pressed  j>r<«* wo,  "that  notliing  herein  shall  enable  any  State  to  collect 
a  duty  of  tonnage  or  iuipoat,  without  the  consent  of  the  Congiess  of 
the  United  States  thereto," 

4,  If  the  fees  and  charges  be  in  the  nature  of  a  "duty,"  the  fact  that 
it  is  laid  on  the  whole  whip  and  not  at  a  rate  of  so  much  j>er  touy  would 
not,  of  itself,  exeuipt  it  from  the  Federal  prohibition.  Steamship  Co. 
vs.  Port  Wardens,  6  Wall.  31 ;  State  Tonnage  Tax  Cases,  12  Wall,  218 

This  elimination  leaves  open,  on  this  branch  of  the  case,  the  soli  fairy 
question  :  Whether  the  fees,  and  charges  here  involved  are  "duties'*  in 
th©  sense  of  the  Conn  tit  ution. 

It  is  the  well-esULbliahed  jurisprudence  that  there  are  many  forc*d 
con  tii button t^  which  goveruihents  may  exact  from  persons  and  prop- 
erty which  are  not  considered  as  taxes,  duties  or  imposts  within  the 
meaning  or  coutrol  of  coufttitutional  restrictions  upon  the  power  to 
levy  the  Utter^  Such  are  contributions  provided  for  the  construction 
of  public  works  for  the  advantage  of  particular  districts,  like  levees, 
drainage,  pavements,  etc.,  levied  on  property  with  reference  to  the 
supposed  beuetitB  dei-ived  by  the  property  from  the  works  j  contribu- 
tions provided  to  defray  the  expenses  of  building  bridges,  erecting 
causeways,  or  n^moving  i^bstructions  in  a  water-course,  and  like  the 
light  duty  paid  by  all  nations  to  the  Danes;  to  be  paid  by  such  iudi- 
vidualM  only  wlio  enjoy  the  advantage;  and  fees  or  charges  for  services 
lawfully  rendered,  like  wharfage,  pilotage  and  port  warden  fees,  to  he 
paid  by  those  who  receive  the  services.  State  vs.  Nav.  Co.,  11  Mart., 
0,  S.  334;  Crowley  vb.  Copley,  2  A.  329;  Lafayette  vs.  Orphan  Asylum, 
4  A.  1;  Wesley  vs.  ]^Iunieipality,  9  Rob.  330;  Draining  Co.  case,  IJ  A. 
370;  Levee  Commrs.  vs.  Lorio,  33  A.  276;  Matter  of  Mayor  of  New 
York,  11  Johns.  ^0;  Gibbons  vs.  Ogden,  9  Wheat.  235;  Pilotage  cases, 
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12  How.  312j  Port  Warden  oases,  6  WalL  -31;  Cantinn  vi^,  Ne\r  f^rleans^ 
20  Wall.  5775  Packet  Co.  vs.  St.  Louis,  1(K)  U.  S.  42^;  City  va.  W'Ujnot, 
31  A.  65;  Ellerman  vs.  R.  R.,  34  A.  703. 

In  the  first  of  the  cases  above  quoted,  Chief  Jui^ticc  Martiti  said  that 
the  words,  impost,  tax  or  duty,  as  used  in  cotis^ititntioiis  or  Ijiwa,  ^"^niust 
be  confined  to  the  idea  which  they  comm(»!ily  aii<!  nnlinanly  [iresent  to 
the  mind ;  exactions  to  fill  the  public  coftVr*,  for  tht  paynjent  of  the 
debt  and  the  promotion  of  the  general  welfare  of  tlir  coimtrv"- — and 
not  to  contributions  as  the  supposed  eqniviileuf  of  benefits  conferred 
or  services  rendered,  like  those  above  indicated* 

It  is  apparent  from  the  face  of  the  laws  here  ,  attacked,  that  the  fees 
and  charges  complained  of  are  demanded  as  compensation  for  labor  per- 
formed, expense  incurred  and  services  rendered,  directly  in  connectiou 
with  the  vessels,  the  necessity  for  which  ariweH  solely  from  the  fact  that 
such  vessels,  in  the  exercise  of  an  undoubted  right,  yet  voluntarily  and 
in  the  pursuit  of  their  own  interests,  choose  t:i  aeek  the  port  of  New 
Orleans,  well  knowing  that  they  cannot  eiit^^r  suiid  port  without  first 
being  inspected  and,  if  necessary,  purified  in  conformity  with  laws  to 
that  extent  unquestionably  valid.  Can  it  be  said  that  the  rendition  of 
these  services,  by  virtue  of  which  alone  the  vessel  ie  enabled,  lawfully, 
to  proceed  to  the  destined  port,  is  not  a  fttirvice  to  the  vessel! 

It  is  said  that  it  cannot  be  considered  as  a  service,  because  the  vea- 
sel  does  not  regard  it  as  such,  but  rather  as  a  burden^  and  hecause  she 
does  not  voluntarily  seek  or  avail  herself  of  it,  Aa  to  the  flrsf  pointy 
the  question  would  seem  to  be,  not  whether  the  vessel  regank  it  a« 
a  service,  but  whether  it  is  a  service  and  whether  she  ought  to  regard 
it  as  such.  It  seems  the  phdnest  development  of  the  primal  duty, 
'*«c  utere  tuo,  ut  altertim  fwn  Iwdere,  that  a  vessel  should  seek  and  de- 
sire the  performance  of  services,  the  object  of  which  is  to  prevent  the 
chance  of  her  spreading  disease  and  pestileiico  amongst  large  popula- 
tions. She  is  under  the  plain  obligation,  moral  as  well  as  legalj  to  do 
everything  to  avoid  such  risk,  and  the  service  which  enables  her  to 
perform  this  obligation  would  seem  to  be  a  service  to  her. 

As  to  the  second  point  that  the  services  are  forced  and  not  voluntary, 
the  reliance  placed  upon  the  decisions  of  the  United  States  in  the 
Wharfage  and  Port  Warden  cases  seems  not  well  founded.  In  thoiia 
cases,  there  was  no  legal  duty  imposed  on  vessels  t-o  land  at  the 
wharves  or  to  receive  the  services  of  the  port  wardens.  They  had  the 
perfect  right  to  decline  these  benefits  and  aervieeSj  and  the  Court  prop- 
erly held  that  a  Stat^  law  exacting  contributions   for  them,  whether 
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ased  or  not,  was  unconstitutional.  But  had  it  been  the  legal  duty  of 
vessels  to  land  at  a  particular  place  in  the  port  of  New  Orleana  and 
had  the  city  provided  expensive  wharves  at  such  places,  is  it  supposed 
th»t  she  would  not  have  had  the  right  to  exact  compensation  for  the 
a8e  of  the  facilities  thus  afforded,  although  vessels  landing  at  the  port 
wmdd  have  had  no  option  as  to  accepting  the  use  of  them  f 

Finally,  it  is  claimed  that  the  services  rendered  under  these  qttaran- 
tin*^  regulations  are  for  the  benefit  of  the  people  of  the  city  and  State 
and  not  for  that  of  the  vessel.  No  doubt  that  is  true.  It  is  equally 
true  that  the  object  of  the  city  in  building  wharves  was  to  benefit  its 
own  people,  trade  and  commerce. 

We  deem  it  unnecessary  to  consider  more  at  length  the  objection  a 
which  have  been  forcibly  urged  against  the  theory  that  the  services  in 
question  are  rendered  to  the  vessel  in  such  manner  as  to  justify  the 
exaction  of  compensation  therefor.  What  we  have  said  sufficiently  ex- 
presses our  views  on  the  subject;  and  while  the  question  is  not  free 
from  difficulty  even  to  our  own  minds,  we  are  confirmed  in  our  course 
by  the  reflection  that  it  leaves  the  avenue  open  for  correction  of  any 
error  which  we  may  commit,  by  appeal  to  the  Supreme  Court  of  the 
United  States;  whereas,  if  we  should  err  in  the  opposite  direction,  the 
defendants  would  not  be  entitled  to  that  remedy. 

The  broad  proposition  of  plaintiff  that,  in  the  exercise  of  the  right  to 
e«tablish  quarantine  systems,  the  States  are  bound  to  bear  all  the  ex- 
penses thereof,  and  cannot  throw  the  burden  in  any  manner,  or  to  any 
extent,  upon  commerce,  has  certainly  not  yet  received  the  endorsement  « 

of  the  Supreme  Court  of  the  United  States. 

Ill  the  Passenger  Cases,  Mr.  Justice  Wayne,  summing  up,  in  hia  sep- 
arate opinion,  his  view  of  what  the  entire  Court  meant  to  decide,  ^ 
jn^'iaded,  amongst  other  propositions,  the  following:  "That  the  States  ^ 
nuiT,  in  the  exercise  of  their  police  power,  pass  quarantine  and  hfialth                                 i 
lavs    •     ♦     •    and  may  impose  penalties  for  the  violation  of  the  Rfi me 
•    •    •    and  may,  in  the  exercise  of  such  police  power,  witlioiit  any 
Ttnlation  of  the  power  in  Congress  to  regulate  commerce ^  exact  from 
the  owner  or  consignee  of  a  quarantined  vessel    ♦     ♦     ♦     auch  fees  as  _ 
will  pay  to  the  State  the  cost  of  detention  and  of  the  purification  of  the 
V     lel,  cargo  and  apparel  of  the  persons  on  board.''     Nothing  in  any  of 
I     several  opinions  rendered  in  the  case  clashes  with  this  statement  or 
I     cates  any  dissent  therefrom.     Passenger  Cases,  7  How.  4T4. 

the  case  of  Peete  vs.  Morgan,  sttenuously  relied  on  by  plaintit^'^ 
t      wourt,  after  recognizing  the  right  of  the  States  to  pass  qnaranHtie 


Digitized  by  VjOOQIC 


672  SUPREME  COURT  OF  LOUISIANA. 


Railroad  and  Steamship  Oompany  vs.  Board  of  Health. 


laws,  said:  "It  is  evident  that  the  power  to  establish  quarantine  regu- 
lations  cannot  be  executed  without  the  State  possesses  the  uieains  to 
raise  a  revenue  for  their  enforcement,  but  it  is  equally  evident  that  the 
means  used  for  this  purpose  must  be  of  such  a  character  as  the  restric- 
tions imposed  by  the  Federal  Constitution  upon  the  taxing  power  of 
the  State  authorized/' 

It  cannot  be  doubted  that  the  Court  meant  to  siiuytion  the  right  of  a 
State,  in  its  quarantine  laws,  to  "raise  a  revenue  for  their  enforce- 
ment," in  8onie  way  connected  with  their  execution.  To  suppose  tliat 
"  the  means  to  raise  a  revenue"  referred  to  as  implied  in  the  power  to 
establish  quarantine,  meant  only  the  ordinary  powers  of  taxation  of  the 
State's  own  citizens  and  property,  would  be  to  accuse  the  Court  of  ot- 
tering a  mere  inanity.  We  can  conceive  of  no  other  means  which 
could  have  been  in  view,  except  just  such  exactions  of  compensation 
for  services  as  are  provided  in  these  laws  of  Louisiana. 

As  far  as  appears  from  the  statement  and  opinion  in  Peete  vs.  Mor- 
gan, the  charge  there  in  question  was  a  clear  and  simple  duty  on  ton- 
nage, levied  hy  the  State  without  any  reference  to  services  rendered, 
and  we  think  it  has  no  application  to  the  instant  case  except  in  the 
clause  above  quoted. 

We  find  nothing  inconsistent  with  the  foregoing  views  in  the  proviso 
inserted  in  the  Act  of  Congress  of  1799.  That  was  an  act  empowering 
and  directing  the  officers  of  the  General  Government  to  conform  to  and 
assist  in  the  execution  pf  the  quarantine  laws  of  the  States.  All  or 
most  of  the  seaboard  States  had  such  laws,  the  nature  and  mode  of  ex- 
ecution of  which  must  have  been  known  to  Congress.  Those  laws  con- 
tained provisions  authorizing  the  exaction  of  fees  and  charges  for  in- 
spection, disinfection,  etc.,  entirely  similar  to  those  in  the  laws  of 
Louisiana.  For  instance,  the  law  of  South  Carolina,  passed  as  early  as 
1759,  forbade  vessels  bound  for  Charleston  from  infected  ports,  firom 
passing  Fort  Johnson  until  visited,  inspected  and  certified  by  one  of 
certain  named  physicians,  and  obliged  the  owner  or  master  "  to  pay 
such  physician  a  fee  of  £7  10s,  current  money,  and  moreover,  the  ex- 
pense of  the  boat  and  hands  to  carry  down  such  physician  to  visit  tiw 
said  vessel  and  to  bring  him  up  again  to  Charleston." 

Nothing  in  tlie  Act  of  Congress  reprobates  suchl  charges,  and  it  mi  t 
be  supposed  that  the  proviso  forbidding  the  levy  of  "  any  duty  of  U  • 
nage,"  did  not  refer  to  charges  for  service  of  this  character,  but  ii  i 
intended  to  shut  out  any  implication  of  a  consent  by  Congress  to  i  2 
imposition  of  tonnage  duties  proper. 
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There  is  nothlug  in  the  laws  of  this  State  or  in  their  execution  as 
disclosed  by  the  evidence  indicating  the  purpose  of  levying  a  forbidden 
tonnage  duty  under  the  guise  of  charges  for  service. 

The  services  are  shown  to  be  actually  rendered  and  the  charges  are 
not  excessive  to  a  degree  snfficient  to  authorize  judicial  interference. 
It  is  proved  that  the  revenue  derived  therefrom  is  devoted  exclusively 
to  quarantine  purposes,  and,  in  no  year,  has  it  been  sufficient  to  deiray 
the  quarantine  expenses. 

The  suggestion  that  the  recognition  of  the  right  of  the  State  to  lay 
such  charges,  leaves  the  power  without  limitation  and  thus  endangers 
criiTmuTce,  is  unfounded.  The  charges  must  be  proportioned  to  the 
serviceft,  and,  if  excessive,  may  be  subjected  to  judicial  control,  and, 
III  or* -over,  Congress  may  at  any  time  intervene  and  control  the  entire 
mntter^ 

We,  therefore,  hold  that  the  plaintiff  is  not  entitled  to  the  relief 
naked. 

As  wo  maintain  the  validity  of  the  Act  69  Of  1882,  the  constitutional 
objection  to  the  act  of  1870,  (Rev.  Stat.  3042),  on  the  ground  of  dis- 
cnuiinution  between  tlie  ports  of  different  States,  does  not  arise,  the 
law  ill  that  particular  being  repealed  by  the  act  of  1882. 

The  claim  that  the  act  contravenes  Articles  48  or  30  of  the  Constitu- 
tioD  of  the  State,  is  without  foundation. 

The  act  is  neither  local  nor  specialy  but  is  of  the  most  general  char- 
iefcer,  intended  for  the  benefit  and  protection  of  the  entire  people  of  the 
State. 

Neither  does  it  revive  or  amend  auy  prior  law.  It  is  an  original  and 
indepi'iident  statute,  repealing  such  portions  of  prior  laws  on  the  same 
iabject  matter,  as  are  inconsistent  with  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealcil  from  be  annulled,  avoided  and  reversed;  and  it  is  now  adjudged 
and  decreed  that  the  injunction  herein  granted  be  now  dissolved  and 
that  pkintift's  demand  be  rejected  at  its  cost  in  both  courts. 

Ht^bvaring  refused. 


i  c(wb  is  pending  on  a  Writ  of  Error  in  the  Supreme  Court  of  the  United  States. 

Bbpobtbk. 
43 
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No  9198 . 
The  State  of  Louisiana  vs.  Cummings  Nelsok. 

The  caption  of  »  record  U  »  notification  from  an  inferior  to  a  saperior  ooort  of  tbf  titk 
of  a  case,  its  origin,  progress,  and  determination,  showing  time,  place  and  lodioritf 
Where  a  record  discloses  those  particolars,  it  is  such  condition  as  aatbomet  the  appel- 
late court  to  consider  and  pass  upon  the  matters  presented.  It  is  not  ueee^ary  tbftt  it 
shoold  show,  where  the  cause  was  decided,  or  that  the  term  at  which  it  was  delennised, 
was  a  legal  one,  where  the  law  fixes  the  place  where  the  court  holds  its  seaaions  nd  reg- 
ulates the  terms  for  the  trial  of  cases .  Objections  on  that  score,  where  there  are  gtwa^ 
therefore,  should  be  urged  below  and  if  overruled,  reversed  by  bill. 
Entries  in  the  minutes  (aU  in  pretenee  (^  aecuied)  in  a  capital  caae,  sufficently  indicato 
the  presence  of  the  accused,  in  perton,  in  open  court,  although  the  fisct  might  bare  beeo 
made  to  appear  in  a  more  explicit  and  better  form. 

A    PPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne 
mJL    Goods  j  J 


J.  G.  Egan,  Attorney  General,  for  the  State,  Appellee. 
0.  H,  Luzenberg  for  Defendant  and  Appellant. 


•     The  opinion  of  the  Court  was  delivered  by 

Bebmudez,  C.  J.  The  accused  appeals  from  a  sentence  of  deat}i,on 
a  conviction  of  murder. 

He  assigns  as  error: 

1.  That  there  is  no  caption  in  the  record. 

2.  That  the  record  does  not  affirmatively  show  that  he  was  preaent 

at  the  trial. 

I, 

The  caption  of  a  record  is  a  notification  from  an  inferior  to  a  superior 
court  of  the  title  of  a  case  and  whence  it  carue,  to  enable  the  latter  to 
determine  the  matters  presented.  It  is  also  that  part  of  a  legal  instra- 
ment  as  a  commission,  indictment,  etc.,  which  shows  tchen,  where  and 
by  what  authority  it  was  taken,  found  or  executed.  Bouvier,  L.  D.,  Vo. 
caption. 

The  transcript  brought  up  by  the  appellant  appears  to  be  complete 
on  its  face.  It  contains  documents  and  minute  entries  bearing  the 
title  of  the  cause;  the  time  at  which  filed  or  made;  that  the  accused 
was  duly  indicted;  that  fhe  grand  jury  came  into  open  court  and 
through  their  foreman  presented  the  indictment  on  which  they  had 
found  a  true  bill,  endorsed  and  signed  thereon ;  that  the  court  ordered 
the  same  to  be  filed  and  recorded;  that  the  accused  was  formally  ar- 
raigned; that  the  petit  jury  was  regularly  drawn,  empanelled  and 
sworn ;  that  the  trial  was  legally  proceeded  with ;   that  the  jury  ren- 
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dered  tlieir  verdict  of  gnilty^  that  tUe  aecuBed  moTed  for  a  new  ti-ial, 
wliifli  wa*^  refused ;  tliut  tiie  judgment  and  Benteuci3  i»f  the  court  were 
\\&9s^  upon  hiui ;  and  tliut  he  appealf^d  to  this  Court. 

The  clerk'y  rertiticate  la  in  the  uaiiH.1  forrn-  It  attest-ft  that  the  reconl 
!  contains  a  tine  and  eorrect  transcript  of  all  the  proeeedings  had,  &tc*, 
in  thr  cas*^,  whei-ein  the  ?4tate  of  Louisiana  k  plaintiff  and  Cnmrninga 
Nehnn  is  defendant,  ou  the  docket  of  the  Nineteenth  Judicial  District 
Court,  in  and  for  the  parish  of  Terrebonne,  in  this  t^tate.  It  Ia  signed 
at  Koiiani,  where  the  court  is  by  law  required  to  hold  its  sessions*  It 
is  dar#d  April  2,  18^4,  and  bears  the  impress  of  the  seal  of  the  court 
there  hold, 

Eacli  and  every  instrument,  document  or  proceeding  establishes 
when,  where  »nd  by  what  autbority  it  was  prepared,  had  or  carried  on> 

The  objection  that  the  reconl  does  not  state  where  the  court  was 
held  by  which  the  accused  was  tried,  convicted  and  sentenced^  does 
Dot  seem  to  be  well  founded - 

The  court  is  one  of  general  jurisdiction  and  competent  to  hear  and 
tn-  the  case.  It  was  tLDneeessary  to  show  explicitly  in  tlie  trauscript 
I  where  it  was  held,  or  that  the  term  when  the  case  was  tried  was  a  legal 
DDe,  as  the  place  (the  [tarish  seat)  is  fixed  by  law  and  the  terms  of  the 
court  are  fixed  and  regulated  under  the  pro%nsionfl  of  the  statute,  wldch 
it  will  l)e  presumed  the  judge  obeyed,  Tf  the  court  had  hehl  it^v  session 
at  another  place,  or  during  a  term  not  a  legal  one,  objection  sljould 
have  been  made  he  lowland  if  overruled,  a  bill  reserved,  whicli  was  uot 
done.  Bishop  Cr.  Pro,  sees,  1169,  U 70;  2d  Zabr,  (N,  J.  J  212,  See,  also, 
I  M,  221  ^  8  R*  5iH  ;  2  Ann,  744, 1*21 ;  2  Ann.  154, 

There  can  be  no  doubt  that  at  each  step  of  the  proceedings  the  ac- 
cused, assisted  by  coun^rl^  ajipean^  U}  have  had  full  information  of  the 
I  causf*  of  the  prosecution  and  of  the  nature  of  the  action,  confronted  his 
I     proseeutor»,  and  to  have  had  the  benefit  of  a  fair  and  impartial  trial* 

We,  thei'efore,  fail  to  see  how  the  accused  is  injured  by  the  record  of 
the  proceedings  before  ns. 

I         ^  °' 

I  Tlie  transcript  discloses  seven  distinct  entries  in  the  minutes,  show>- 
iog  expressly  and  formally  tliat  the  accused  was  present  at  the  trial, 
IN  per^wi^  from  the  iocipiency  throughout  to  the  close  of  the  proceed-  ; 

ings  ID  the  lower  court,  even  on  the  luotiou  for  a  new  trial,  most  ex- 
pUcftly  durini^  the  whoh^  of  the  trial,  Judgment  and  sentence.     The  )f. 

iiiimitcs  of  the  Iltli,  Mth  and  2i<th   March,  ou  which  tlie   same  was  ^ 

b*?gun,  proceeded  w ilh  and  concluded,  establish  expressly  that  all  the  J 
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f  proceedings  were  regular  and  were  had  each  day  in  the  presence  of  the 
aeeiiBed  in  open^court. 

The  objection  is,  that  this  important  circumstance  of  his  presence  U 
cleiliicible  only  from  the  use  of  the  words  (all  in  presence  of  the  accused) 
vvliirli  follow  the  proces  verbal  or  recital  of  the  proceedings  in  open 
i-oiiit,  and  ai-e  embraced  within  brackets.  Hence,  it  is  claimed  that  the 
entrif^s  are  not  made  in  compliance  with  the  exigencies  of  the  law. 

It  ig  no  doubt  true  that  the  clerk  of  the  court,  who  should  keep  the 
mhtutes  so  as  to  show  all  material  facts,  might  have  seen  to  abett» 
obi^ei  vance  of  the  forms  usual  on  such  occasions,  in  such  an  important 
ea&e,  in  which  the  life  of  a  fellow  being  was  involved,  by  having  the 
essential  fact  of  his  presence  more  distinctly  stated  and  embodied  in  a 
movvf  formal  manner,  in  a  full,  entire,  grammatical  and  comprehensive 
sentence 5  but  the  irregularity,  such  as  it  appears,  is  so  slight  that  no 
court  of  justice  entrusted  with  the  maintenance  of  public  order  and 
tranquillity,  and  vested  with  the  duty  of  bringing  offenders  and  crim- 
inals to  its  bar  for  judgment,  sentence  and  punishment,  can  take  upon 
ifcself  to  annul  the  proceedings  and  remand  the  case. 

The  record  substantially  and  sufficiently  establishes  that  all  the  main 
proceedings  in  the  case,  to  notice  of  which  the  accused  was  entitled, 
were  legally  brought  to  his  knowledge ;  that  they  were  instituted,  ear- 
Tied  on  and  conducted  contradictorily  with  him,  in  his  presence,  in  the 
mauner  and  form  pointed  out  by  law;  and  that  he  has  no  legal  cause 
of  complaint. 

When  the  transcript  was  tiled,  the  death  of  the  counsel  appointed  hy 
t)ie  lower  court  having  been  suggested  by  the  district  judge  in  a  land- 
ftlih^  spirit  of  characteristic  humanity,  w.e  made  it  our  duty  to  desig- 
nate to  replace  the  deceased  another  counsel  of  acknowledged  learn- 
ing, ftbili^,  experience  and  charity,  who  has  discharged  the  functions 
assigned  to  him  in  a  manner  which  reflects  credit 'on  his  industry,  ca- 
pacities and  kindness,  but  which,  however  great,  have  proved  unavaQ- 
iiig  to  rescue  the  unfortunate  criminal  from  the  impending  doom  whick 
he  ]ms  voluntarily  brought  upon  himself. 

Judgment  affirmed. 


No.  9020. 
Mrs.  B.  Jolly,  wife,  vs.  A.  F.  Webeb,  her  husband. 

T\ivi  vrlTe  who  has  ohtained  an  order  of  oonrt  assigning  her  a  domicile  daring  tibe  pendene;  ef 
Lbr  action  for  separation  from  bed  and  board,  is  not  amenable  to  the  legal  consfqaeocw 
uf  the  refusal  of  a  wife  to  obe3*  the  three  reiterated  sammonses  issned  to  her  at  the 
iu  stance  of  the  husband,  during  the  pendency  of  the  suit,  under  the  proTisioiiB  of  Ait> 
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143, 14i  uid  145  of  ibo  Ci^  Code.  In  saoh  *  case,  her  reAieal  to  return  to  the  ni»trlmo-i 
nitX  domicile  U  for  a  lawful  oaase,  and  is  amply  JuBtifled  by  the  order  of  the  court  which 
vvsigned  bor  a  epeuLal  domicile  daring  the  litigation.  The  fact  that  she  changed  such 
domicile  eatinot  d^fent  or  ^a  spend  her  action,  nnlees  such  change  in  shown  under  an 
tMue  dpecinlly  miaed  con  Awllotorilyadth  her,  as  directed  by  Art  147,  Civil  Code. 

PPEAIj  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 

J^.Q.  A.  FeU&tcf^  and  Albert  Vo(n'hie8  for  Plaintiff  and  Appellant. 
Alfred  Q-rima  and  E.  W.  Huntington  for  Defendant  and  Appellee. 


The  opmiot)  of  th©  Conrt  'was  delivered  by 

Pocet,  J,  Plaintiff  sues  for  a  judgment  of  separation  from  bed  and 
board  against  her  Imsband,  on  the  ground  of  habitual  intemperance, 
cruel  treatment,  including  blows  and  outrages,  which  render  their  liv" 
injr  together  insnppoTtable.  She  also  prayed  for  custody  of  a  female 
child^  issue  of  the  marriage.  Her  prayer  for  the  assignment  of  a  dom- 
icile (Ituing  the  pendency  of  the  suit  was  granted  m  Ztmine. 

Tlie  defenee  is  a  genei  al  denial,  followed  by  similar  charges  of  intem- 
perance and  insupportable  excesses  against  the  wife.  Defendant  ftir- 
tlieraJloged  the  abandonment  of  the  matrimonial  domicile  by  the  wife, 
ajid  prayed  for  the  service  of  the  three  reiterated  summonses  provided 
by  the  Code,  ordering  her  to  return  to  said  domicile;  and  he  prayed  in 
reconvention  for  a  judgment  of  a  separation  against  his  wife. 

This  appeal  is  taken  by  plaintiff  from  a  judgment  rejecting  her  de- 
mand ^  granting  a  judgntent  of  separation  in  favor  of  the  defendant,  and 
ordering  a  family  meeting  for  the  purpose  of  deciding  which  of  the 
spomies  is  entitled  to  the  custody  of  the  child. 

We  are  not  informed  on  which  of  the  grounds  of  the  reconventional 
demand  the  district  judge  rested  his  conclusions.  But  we  infer  from 
statements  of  defendant's  counsel  that  the  ground  of  abandonment  evi- 
denced hy  the  sunimoue^eH  followed  by  a  judgment  sentencing  the  wile 
to  return  to  the  place  of  the  matrimonial  domicile,  entered  in  tlie  con- 
fddemtion  of  the  ease  below;  and  the  same  course  is  pressed  on  us  by 
counsel  for  appellee. 

But  the  reexird  shows  that  on  the  institution  of  her  suit,  on  the  7th 
of  July,  1881,  plainrifT,  Mho  had  left  the  matrimonial  domicile,  was 
assigned  a  dwelliu^  Uy  the  order  of  the  court,  and  that  the  first  snm- 
mons  under  defeuHant's  prayer  was  issued  on  the  12th  of  November  fol- 
lowing, only. 
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We  are,  therefore,  at  a  loss  to  appreciate  the  relief  which  defendant 
could  possibly  claim,  under  his  wife's  refusal  to  ohey  the  sununonses, 
in  the  face  of  the  showing?  that  her  continued  absence  was  justified  in 
law  by  the  order  of  the  c^urt  allowinjo:  her  anotter  ana  a  different  dom- 
icile.   C.  C.  SiTtA.  144,  147. 

The  production  of  the  judge's  order  assigning  her.  a  house  to  live  in 
during  the  pendency  of  the  suit,  and  irhich  is  a  matter  of  record,  is  un- 
questionably a  sufficient  answer  and  a  justifiable  showing  to  the  sum- 
monses of  her  husband  through  the  court,  direclangher  to  return  to  the 
latter's  domicile.  The  proceeding  could  not,  therefore,  give  rise  to  a 
judgment  sentencing  her  to  comply  with  her  husband's  request,  and  all 
matters  connected  with  the  alleged  abandonment  must  be  eliminated 
from  the  cause. 

We  note  the  argument  urged  by  defendant's  counsel,  predicated  on 
the  unauthorized  change  of  domicile  by  the  wife  since  the  institution 
of  this  suit,  but  it  cannot  avail  the  defendant  in  the  shape  under  which 
that  fact  leaked  out  of  the  month  of  a  witness  during  the  trial  of  the 
case  on  its  merits. 

The  article  of  the  Code  contemplates  the  investigation  of  that  fact, 
through  an  order  of  court  requiring  the  wife  to  prove  her  residence  dur- 
ing the  pendency  of  the  action ;  and  the  article  further  contemplates 
under  its  very  terms  that  the  wife  is  to  be  heatd  on  that  investigation. 
The  wife's  disobedience  of  the  order,  invoked  in  the  shape  of  an  argu- 
ment, was  not  an  issue  in  thJB  case  under  the  pleadings,  and  the  testi- 
mony on  that  point  cannot,  therefore,  be  considered  tinder  the  Isstles 
presented  by  the  record.        ' 

The  issue  is  thus  narrowed  to  the  consideration  of  the  charges  of 
cruel  treatment,  excesses  and  outrages,  reciprocally  made  by  the  two 
spouses.  As  is  usually  the  case  in  such  causes,  the  evidence  is  distress- 
ingly conflicting.  The  record  contains  testimony  which  is  damaging  to 
both  parties.  But  in  our  opinion  the  preponderance  of  the  evidence  is 
decidedly  favorable  to  the  wife. 

An  attentive  examination  of  the  evidence  satisfies  ns  that  for  several 
years  the  defendant  has  been  addicted  to  intemperance,  and  that  when 
under  the  influence  of  liquor,  he  is  very  violent  to  his  wife,  abuses  and 
maltreats  her  to  an  insupportable  excess,  and  that  he  has  frequently 
and  cruelly  stricken  and  beaten  her,  and  lias  several  times  driven  her 
out  of  the  house  at  night. 

His  counsel  contend  that  the  ill-treatment  tihonn  by  the  evidence 
occurred  several  years  ago ;  that  it  has  been  condoned  and  forgiven  by 
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the  wife,  who  has  since  become  reconciled  to  her  husband.  This  argu- 
ment is  made  in  the  face  of  the  allegation  that  the  wife  has  left  ]ier 
husband  since  the  latter  part  of  the  year  1878.  But  in  addition,  we  tmd 
from  the  record  that  from  the  time  that  the  defendant  was  driven  from 
her  home  by  her  husband's  ill-treatment,  she  has  never  resimied  her 
conjugal  relations  with  Mm.  Her  return  to  that  house  in  the  year  1878^ 
was  for  the  purpose  of  nursing  and  comforting  a  son  by  her  previous 
marriage,  who  was  then  stricken  down  by  yellow  fever  j  and  that  re- 
turn did  not  operate  a  reconciliation  with  her  husband,  sucli  txa  the 
Code  contemplates. 

As  soon  as  he  resumed  his  former  treatment  she  left  the  houne^  and 
under  the  law  she  is  authorized  to  make  use  of  the  former  motivea  in 
support  of  her  action.  C.  C.  153;  Terrell  vs.  Boarmah,  34  Ann,  3(Uf 
Cass  vs.  Cass,  34  Ann.  611. 

In  our  opinion,  these  two  spouses  can  no  longer  live  together  in  peace 
and  the  fault  must  be  attributed  to  the  defendant  husband.  Hence, 
the  wife  is  entitled  to  a  decree  of  separation. 

As  the  record  shows  that  the  wife  is  not  entirely  blameless,  tJie  dis- 
trict judge  has  thought  it  wiser  not  to  give  her  the  custody  of  the  cljild, 
and  has  relegated  the  matter  to  the  action  of  a  family  meeting. 

Without  holding  that  he  has  not  wisely  exercised  his  legal  [liHeretion 
in  the  premises,  we  feel  compelled  to  adopt  a  diflFerent  course.  On  ma- 
tare  reflection  in  the  interest  of  the  minor,  we  have  concluded  to  settle 
the  matter  in  this  judgment. 

In  view  of  the  advanced  age  of  the  mother,  and  of  the  sex  of  tlie 
child,  we  think  it  safe  to  entrust  the  daughter  to  the  care  and  custody 
of  her  mother. 

The  judgment  appealed  from  is,  therefore,  reversed  and  set  aside.  It 
is  now  ordered' and  decreed  that  plaintiff  do  have  and  recover  judg- 
ment of  separation  from  bed  and  board  against  'her  husband,  tlie  de- 
fendant; and  that  she  be  granted  the  custody  of  the  minor  child^  Ame- 
lia Weber,  issue  of  the  marriage,  and  that  defendant  pay  the  costs  in 
both  courts. 

Chief  Justice  recused,  having  been  originally  consulted. 
Rehearing  refused. 
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Albo  V8  Moriartv . 

No.  8917, 
Charles  A.  Alba  vs.  D.  Moriartt  &.  Co, 

Where  a  person  is  employed  at  $1800  per  year,  and  afti^r  h^  htm  nntlDnl  hH  ^m^hyeitv  tbAt 
he  would  make  no  engagement  for  less  than  a  year.  htuX  for  ont'  ytflr  rfrnden  the  wrvf  cea 
stipnlated  without  complaint,  and  at  the  end  of  the  jtmr  itt  uut  (Uscliiu-^^,  but  oaatija- 
aes  to  attend  to  the  business  as  before,  with  thn  kDow%Mli;<;  ^01)  Ap  pares  r  tmscllon  of 
the  employer,  and  at  the  eud  of  a  few  months  in  tko  flccood  year  ift  dljubai^H.  withnoF 
cause,  he  will  be  entitled  to  recover  the  entire  salary  for  tiw  ft&isonA  yt^r.  The  matr^c  t 
was  a  continuing  contract  by  the  year,  subject  to  be  terminated  at  the  end  of  eaeh  year 
by  the  wish  of  one  or  both  parties  thereto. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OtLeaD&, 
Houston,  J. 


Nicholls  <&  Carroll  for  Plaintiff  and  Appellee. 

Joiuis  d  Nixan  and  U.  D.  White  for  Defendants  and  Appellante. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Tlie  plaintiff  sues  the  defendaut,  David  Mimarty,  doing 
business  in  New  Orleans  as  a  wholesale  grocer  under  t!ie  name  of  D. 
Moriarty  &  Co.,  for  a  year's  salary  as  traveling  salenuian,  alleging  that 
he  had  been  employed  for  one  year  but  had  been  diBchar*ijed  by  the  de- 
fendant before  its  termination,  without  eaufte. 

The  defendant's  answer  contains  first  the  ^eucml  iitaue,  and  then  fur* 
ther  avers,  substantially,  that  the  plaintiff  ]md  beeu  employed  011  No- 
vember 15,  1880,  for  one  year,  by  Moriaity  &  Craft,  to  whoj^e  busiiiei^s 
he  (defendant)  succeeded.  That  after  t!ie  expii-arion  of  the  jear  be 
did  not  retain  plaintiff  longer  in  his  employment,  but  declined  doing  m* 

That  he  was  willing  to  engage  him  for  another  year  upon  differeut 
terms,  but  that  after  the  term  of  his  service  had  expired  the  plaintiff 
avoided  him  and  gave  him  no  Opportunity  i>f  speaking  t^j  him  about  it. 
That  finally  discovering  that  there  had  been  delays  on  phiiu  tiff's*  part 
in  making  returns  of  his  collections,  on  24tli  of  December,  1881,  he 
informed  plaintiff  that  he  would  not  employ  him  ^^any  further  on  any 
terms" — the  last  sentence  being  a  literal  ipiotation  from  the  aimwer. 

The  facts  appear  to  be  these : 

The  plaintiff,  previous  to  his  employment  Vjy  Moriarty^  &  Crafr,  was 
conducting  a  retail  store  in  the  parish  of  Assumption;  tlMt  so  mi'  tiiue 
in  the  fall  of  1880,  he  had  some  conveirtariori  with  thL-sD  parties  lookiug 
to  an  engagement  with  them  5  that  in  the  eouiHe  of  itphuntiff  infonued 
them  that  he  was  comfortably  and  periuanetitly  ftitriated  wher^  he  was, 
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and  that  he  would  work  for  no  house  except  by  the  year.    A  few  days 
after  he  received  the  following  communication : 

Office  of  Moriarty^&  Craft, 
Wholesale  Grocers  and  Importers,  Nos.  Ill  and  113  Poydras  St.j 

New  Orleans,  October  23,  lt^80, 
C.  F,  AJha,  Esq.,  NapoleanvUU : 

Dear  Sir— We  have  talked  the  matter  over,  and  will  engage  you  (at 
$1800)  per  year.    So  please  come*  to  New  Orleans  and  make  arrango- 
ments.     Drum  around  and  bring  few  orders  when  you  come  to  town. 
Truly  yours,  MORIARTY  &  CRAFT, 

Craft. 
Please  excuse  brevity,  as  it  is  nearly  12  o'clock.-  C. 

The  plaintiff,  in  response  to  this  letter,  came  to  the  city,  accepted  the 
proposition  it  contained  and  entered  upon  the  duties  of  his  emplojiueut 
on  the  15th  of  November  of  the  year  mentioned.  He  continued  in  tbe 
active  discharge  of  these  duties  throughout  the  year. 

In  October,  J  881,  Moriarty  bought  out  Craft's  interest  in  the  concern 
and  mentioned  this  fact  to  the  plaintiff,  and  spoke  of  continuing  him 
in  his  employment. 

After  the  expiration  of  the  year,  plaintiff  remained  in  the  establish  ^ 
ment,  making  his  usual  trips  to  the  country  and  reporting  ot'deis  as 
before,  and  without  any  further  agreement  with  the  defendant,  wheD 
on  tlie  24th  of  December  he  was  discharged.  Before  that  dat*^  tlie  da- 
fendant  had  mentioned  to  him  that  the  time  of  his  first  engagement  was 
out,  but  did  not  propose  any  new  terms  touching  his  employ uxeot  and 
salary,  expressed  no  dissatisfaction  with  him,  at  least  to  the  plaintiff 
himself,  and  delivered  him  on  one  occasion  samples  to  be  taken  with 
him  on  one  of  his  country  trips.  There  was  no  want  of  opportunity- 
bet  ween  the  end  of  the  first  year's  engagement  and  the  dat«  of  plain- 
tiff's discharge  for  defendant  to  have  submitt^  a  proposition  to  luin  lu; 
to  any  change  of  terms  or  any  new  arrangement  he  might  wish  to 
make,  and  no  evidence  of  any  effort  or  design  on  the  part  of  the  plain- 
tiff to  avoid  the  defendant,  as  charged.  The  answer  of  the  defendant^ 
and  especially  the  part  literally  quoted  above,  virtually  admits  that 
defendant  regarded  the  plaintiff  as  still  in  his  employ  until  the  24tli  of 
1  member. 

[t  is  also  shown  by  Moriarty's  own  testimony  that  at  the  time  he  dis- 
[i  Lssed  the  plaintiff  he  had  not  been  informed  about  the  alleged  irreg- 
n  Etrities  in  his  collections,  charged  in  the  answer  against  the*^i>latutiff, 
n  id  therefore  they  could  not  have  entered  into  the  reasons  for  Lis  dis- 
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clwirge.  Even  if  they  had,  the  evidence  shows  that  they  were  not  of  a 
character  to  have  justified  defendant's  action,  and  were  really  an  after- 
thought and  an  evident  pretext.  The  plaintiff,  by  the  terms  of  the  let- 
ter evidencing  the  contract,  was  employed,  not  for  one  year,  bnt  at 
$1600  per  year.  It  was,  therefore,  a  continuing  contract  from  year  to 
year,  until  terminated  by  mutual  consent  or  by  timely  notice  given  by 
either  party  at  or  befoi-e  the  expiration  of  the  year. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  the  pbuntiff 
for  the  amount  of  his  salary  as  stated  in  the  agreement,  subject  to  a 
i^t^dit  admitted  by  the  plaintiff. 

After  a  critical  examination  of  the  entire  evidence,  we  do  not  see  how 
u  different  verdict  could  have  been  returned. 

An  amendment  in  the  phraseology  of  the  judgment  is  asked  for  by 
plaintiff,  to  the  effect  that  by  its  terms  it  be  given  against  Daniel  Mori- 
ailj;  instead  of  D.  Moriarty  &  Co.,  as  rendered  in  the  district  court. 
Tills  amendment  is  a  proper  one. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
tiie  lower  court  be  amended  by  substituting  for  the  words  ^'againat  the 
defendants,  D.  Moriai-ty  &  Co.,"  the  following:  '' against  the  defend- 
aiitf  Daniel  Moriarty,  doing  business  under  the  name  of  D.  Moriarty  & 
Vo.f  and  as  thus  amended  it  be  affirmed,  with  costs  in  both  courts. 


Dissenting  Opinion. 

Bermudez,  C.  J.  The  plaintiff  claims  that  he  was  employed  by  tbe 
year,  as  drummer,  by  Moriarty  &  Craft,  from  the  15th  November,  1880, 
at  a  salary  of  $1800,  payable  monthly. 

There  are  several  good  reasons  why  he  should  not  recover. 

I. 

His  alleged  contract  is  not  proved.  The  letter  written  to  him  in 
which  the  words  per  year  are  found  was  an  offer,  wliich  was  accompa- 
lUfMl  with  a  request  to  come  to  see  the  writers  to  make  arrangements. 
He^  himself,  says  that  the  terms  were  to  be  reduced  to  wilting.  The 
record  fails  to  show  that  if  any  were  ever  entered  into,  they  were  thus 
drawn  up.     The  contract  was  not  consummated. 

The  argument,  based  on  the  fact  that  he  was  paid  his  services  at  that 
rate,  proves  employment,  but  not  the  term  for  which  it  was  to  last 

II. 
Tacit  reconduction,  which  is  the  only  ground  upon  which  the  daim 
c:in  be  made  to  rest,  is  expressly  provided  for  by  special  legisbtion 
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conceraing  leases  of  real  estate,  but  it  is  Dowhere  anooanced  by  law  as 
applicable  to  the  letting  of  labor  or  the  hire  of  services.  Commeuta- 
tors,  themselves,  say  that  it  should  not  be  inferred,  unless  from  the 
strongest  circumstances,  justified  by  usage  and  custom. 

If  it  be  invoked  by  analogy,  then  the  rules  and  restrictiona  pTcscribed 
as  to  the  one  should  be  observed  as  to  the  other. 

In  the  case  of  property,  the  law  is  that  if  the  tenant  contiuaes  a  week 
after  the  expiration  of  the  lease,  without  opposition  by  the  lessor,  the 
lease  will  be  presumed  to  be  continued,  but  by  the  montli  only. 

Why,  then,  claim  that  tacit  reconduction  exists  in  a  Ciisa  of  hire  ol 
labor  or  industry,  and  say  that  if  the  parties,  or  either,  do  Ui>t  put  am 
end  to  it  formally  at  the  expiration  of  the  term,  the  contract  ma^t  be 
deemed  renewed  for  another  year. 

The  law  is  positive,  that  a  man  may  hire  out  his  service8  only  for  a 
certain  limited  time,  or  the  performance  of  a  specific  undei-takiug^uot 
indefinitely. 

Had  the  law  intended  that  tacit  reconduction  should  exiat  in  eases  of 
hire  of  labor,  as  it  does  it  shall  in  cases  of  real  estate,  it  would  have 
said  so.  Silence  on  that  subject  induces  the  inference  that  it  did  not 
enter  in  the  economy  of  the  law  that  it  should. 

III. 


I 


Be  that  as  it  may,  the  difficulty  is  aggravated  by  the  very  circuin 
stances  of  the  case. 

Concede  that  the  contract  of  hire  was  entered  into  as  claiTued,  m1io 
were  the  parties  thereto?  1st.  The  plaintiff;  2d.  Moriaity  Si  Ciaft,  as 
a  firm,  not  as  individuals. 

That  firm  was  dissolved  before  the  termination  of  the  year  of  em- 
ployment, Moriarty  continuing  the  business. 

No  doubt  the  dissolution  of  the  firm  could  not  impair  plain  tiff  ^a  ' 

rights  under  his  contract  with  itj  but  it  clearly  was  notie*^  to  liim  tliat 
it  was  to  end  with  the  year.     After  the  dissolution,  the  (nirrneriit  cou-  ' 

tinned  bound  as  though  it  hftd  not  taken  place,  but  for  no  longer  term 
than  the  year. 

Ther  plaintiff  sues  to  hold  responsible,  not  the  firm,  not  the  partners 
thereof,  eo  nomine,  but  a  former  partner  in  his  individual  name.  ' 

f  the  contiact  which  he  relies  upon  be  a  continued  contract,  it  can 

0  ly  be  such  between  the  original  parties  thereto  in  the  capacities  in  a 

1  iuch  they  acted  at  the  time.  } 
\          lis  claim  could  not  stand  against  the  firm  for  the  second  year,  as  it 

I     c  solved  before  the  first  year  was  out.    How  can  the  contract  be  en-  I 
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forced  against  one  who  was  not  a  party  to  it,  in  his  individoal  name, 
nnless  it  has  been  alleged  and  shown  that  it  was  made  the  basis  of  one 
by  the  late  partner,  indiTidually  t  There  is  no  proof  of  such  new  con- 
tract for  another  year,  to  begin  when  the  first  would  have  ex^iired,  on 
the  part  of  Moriarty.  The  plaintiff  himself  alleges  that  the  dissola- 
rion  occurred  on  October  1,  1881,  and  that  then  the  contract  was  re- 
bt^wed  by  Moriarty.  If  that  be  so,  then  the  second  year  would  begin 
at  that  date  and  the  defendant  should  be  made  to  pay  only  the  differ- 
ence between  the  $1800  and  the  salary  paid  for  October  and  November 
— added  to  the  one  hundred  and  forty-three  dollacrs  with  which  the 
plaintiff  strangely  credits  his  claim  as  so  much  received  in  advance. 
The  judgment  of  the  lower  court,  instead  of  being  for  il(>57,  should,  at 
at  best,  be  for  $1337  only. 

The  pretension  of  plaintiff,  under  the  circumstances  of  the  case,  is 
startling,  and  if  sanctioned  inflicts  unwarranted  loss  and  injury  to  an 
innocent  party. 

The  case  is  simply  that  of  a  clerk  employed  for  a  year  by  a  firm,  sub- 
sequently dissolved  before  the  end  of  his  engagement,  who  sues  indi- 
vidually a  former  member  for  a  second  year's  salary,  without  any  eon- 
tract  on  his  part,  merely 'because  he  was  retained  after  the  erpuntion 
of  the  first  year  by  such  party  some  fifteen  or  twenty  days. 

Diligent  search  has  been  instituted  here  and  elsewhere  for  a  kindred 
precedent  and  none  was  found,  no  doubt  because  it  never  entered  the 
inind  of  even  the  most  rapacious  subordinate  that  such  a  flimsy  or  bold 
pretension  could  be  ventured  to  be  built  upon  such  nebulous  fonnda- 
tiun. 

[,  therefore,  dissent  from  the  opinion  and  decree. 

Rehearing  refused. 


No.  9157.  • 
W.  T.  M.  Dickson  vs.  Samuel  Hynes  et  als. 

I  n  Buita  to  uncover  Bimulations  the  largest  latitado  Is  allowed  in  the  reception  of  teiti* 
mony. 

A  Jadioial  mortgage  will  operate  npon  land  acquired  by  the  Judgment  debtor  after  the  re- 
cording of  the  Judgment  as  well  as  that  owned  before,  notwithstanding  the  titles  do  not 
appear  in  his  name  but  in  that  of  others  who  hold  for  him. 

{'laims  acquired  by  another  after  such  recording  ot  a  judgment  against  the  real  owner  are 
subordinated  to  that  Judgment,  and  cannot  be  satisfied  untQ  the  Judgment  creditor  hM 
been  paid  in  full. 
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li  sncb  ertKUlor  hu  paid  the  laxea  npon  the  lands  pending  the  litigation  to  prevent  a  sale 
of  tli^m,  be  Im  ou  titled  to  reimbarsementof  the  som  thos  paid  along  with  his  jadgment, 
and  in  pi^fareticii  to  any  other  claims. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 

Waikins  if  Bmrhorough  for  Plaintiff  and  Appellant. 
Jack  d  Dwmukes  and  M.  J.  Ounnvnghcvm  for  Defendants  and  Appellees. 
M&rnek^  Foster  d  Merrick  on  the  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Ma  nk  in  g  ^  J .  The  plain  tiff  obtained  j  udgmen  t  against  Samuel  Hynes 
in  May  It^HO  for  $1,776  with  interest,  and  had  it  recorded  in  the  same 
mouth.  Exeiuition  having  been  issued  thereon,  there  was  a  return 
of  nuUa  hmm.  He  then  instituted  this  suit  to  subject  to  his  judgment 
two  tracts  of  laud  nominally  owned  by  John  T.  Doxey,  but  which  he 
charges  nre  really  the  property  of  Hynes.  He  alleges  that  Doxey  ac- 
quired oue  of  these  tracts  from  J.  S.  Stephens  and  the  other  from  Meyer, 
Wels  &  f -o.,  and  that  these  vendors  wei*e  merely  persons  interposed 
who  held  title  for  Hynes,  and  who  conveyed  to  Doxey  at  Hynes'  re- 
quest, the  object  being  fraudulently  to  place  the  property  out  of  the 
reach  of  Hynes^  creditors  and  thereby  defeat  the  collection  of  the  plain- 
tiff^s  judgment.     All  these  perspns  were  made  defendants. 

Hynes  pleaded  the  general  issue  pure  and  simple.  Doxey  avers  that 
Ite  acquired  the  lauds  for  himself,  paid  his  own  money  for  them,  and  is 
the  real  bona  fide  owner  of  them.  Stephens  alleges  that  he  bought 
with  hia  own  money  and  sold  for  a  fair  price  to  Doxey.  Meyer,  Weis 
&  Co.  audwer  that  an  act  of  sale  was  passed  to  Doxey  by  their  agent 
C'aApari  for  whiit  they  considered  a  legitimate  profit,  and  was  a  bona 
fide  tran8a<*tion  on  their  part.  The  lower  court  found  that  the  convey- 
ances Xjo  Doxey  were  simulations,  and  decreed  that  Dickson's  judgment 
was  exigibh^  upon  the  lands,  but  that  Doxey  was  entitled  to  receive  in 
prefereocc  to  Dickson  $2,284.36  out  of  the  proceeds  of  sale — ^that  sum 
having  been  loaned  by  Doxey  to  Hynes  or  paid  for  him. 

When  the  ]>laintiff  obtained  and  recorded  his  judgment  against 
Hynes,  Doxey  lived  in  Missouri.  They  were  brothers  in  law.  Doxey 
removed  to  Natchitoches  parish  in  October  1881  and  the  conveyance 
from  Stephens  to  him  was  made  in  January  following.  Stephens  had 
bought  the  land  in  April  1881  by  Hynes'  request.  Indeed  Stephens 
was  not  present  at  the  sale  and  Hynes  bid  it  in  for  him,  and  Hynes 
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paid  him  or  repaid  him  the  price  $690.  Stephens  says  that  Hynes  was 
the  only  person  he  knew  in  the  transaction,  and  that  Hynes  paid  him 
a  consideration  for  buying  the  property.  There  were  only  forty-seven 
acres  of  it.  ;But  it  joined  the  larger  tract  that  Doxey  acquired  from 
Meyer,  Weis  &  Co.  and  both  together  made  a  plantation  of  five  hun- 
dred ftores  which  the  plaintiff  alleges  to  be  worth  nine  thousand  doUare, 
Meyer,  Weis  &  Co.  through  their  agent  Caspari  bought  this  larger 
tract  at  the  foreclosure  of  a  mortgage  thus.  One  Virginia  Smith  for- 
merly held  the  title  under  a  purchase  by  her  for  part  cash  and  a  larger 
part  credit,  for  which  her  uotes  were  given  secured  by  mortgage. 
These  mortgage  notes  were  obtained  by  Hynes,  the  nominal  ownership 
of  them  appearing  in  Meyer,  Weis  &  Co.  through  Caspari  their  agent 
The  mortgage  was  foreclosed  at  Hynes'  instance.  The  lawyer  who 
.  conducted  the  proceedings  was  employed  and  paid  by  Hynes,  and  Cas- 

Ipari  as  agent  of  M.  W.  &  Co.  bought  in  the  place  on  May  1, 1880,  and 
thereafter  transferred  it  to  Doxey.  In  June  following  M.  W.  &  Co. 
wrote  Hynes  agreeing  to  convey  to  him  this  plantation  whenever  he 
shall  pay  all  his  indebtedness  to  them  and  to  Caspari.    The  firm  say 

(Hynes  owed  them  nothing  a  month  before  this  i.  e.  on  May  Ist,  the  day 
of  sale.    Their  conveyance  to  Doxey  was  in  fulfillment  of  their  agree- 
•  ment  with  Hynes.    Doxey  was  interposed  to  take  title  for  Hynes. 

We  forbear  reciting  even  in  an  abridged  or  condensed  form  the  volu- 
minous evidence  that  culminated  in  the  uncovering  of  Hynes'  tortuous 
i  methods  to  hide  his  real  participation  in  the  various  transactions  laid 

(I  before  the  lower  court.     Exceptions  were  made  to  the  reception  of 

►  some  of  it,  and  bills  were  taken,  but  we  approve  the  ruling  below  for 

the  reason  that  the  greatest  latitude  is  permitt^  in  the  introduction  of 
testimony  where  the  object  is  to  uncover  simulation  and  to  penetrate 
the  disguises  fraudulently  adopted  by  a  debtor  to  screen  his  property 
from  his  creditors.    Gaidry  v.  Lyons,  29  Ann.  4. 

The  judgment  decreeing  the  titles  to  Doxey  to  l)e  simulations,  and 
subjecting  the  lands  to  the  plaintiff's  judgment  is  correct,  but  we  think 
the  postponement  of  that  judgment  to  Doxey's  claim  for  money  lent  to 
Hynes  is  error. 

Doxey  invokes  Wang  v.  Finnerty,  32  Ann.  94  as  justifying  this  part 
of  the  judgment  in  his  favour  viz  although  the  conveyances  to  him  are 
simulations  and  void  as  sales,  they  may  be  good  as  a  contract  of  sec  i- 
rity .  This  may  be  true,  but  it  does  not  follow  therefrom  that  this  sef  i- 
rity  should  take  precedence  of  Dickson's. 

Dickson's  judicial  mortgage  dates  from  May  1880.  The  Caspari  p  r- 
chase  in  Hynes'  interest  had  been  made  shortly  before.    The  Steph  u 
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tra^^t  was  bought  for  Hynee  withm  a  year  after.  Dickson'e  mortgage 
attached  to  thenn  If  Doiey  lent  money  afterwards  to  Hynea  aud  took 
these  convey  anises  to  secure  it,  Dickson's  mortgage  primes  the  later  one 
and  :>hot]ld  be  ftrst  ^ti»Jied.  Not  only  must  it  be  first  sati^Hed,  but 
Dickson  iiiUBt  al«o  first  receive  out  of  the  proceeds  of  sale  j?2  13  taxes 
paid  by  bim  in  addition  to  tlie  amount  of  his  judgment.  Hynes  the 
real  and  Doxey  the  pretended  owner  refused  to  pay  the  taxes  upon 
tbe^e  lands,  and  tbey  were  about  to  be  sold  when  Dickson  paid  them. 
He  must  i^cover^vhat  he  ha^  thwa  paid. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed  fto  far  as  it  atljudges  the  titles;  in  controTersy  to  be 
eiinulatioiiB.  and  iiutliorizes  the  plaintiff  to  seize  and  sell  the  lauds  for 
the  satisfaction  of  his  judgment,  and  that  in  all  other  respects  it  is 
avoided  and  reversed.  And  it  is  further  decreed  that  the  plain  tifl'  have 
jud^ieut  against  the  defendant  Hynes  and  the  lands  for  two  hundred 
and  thirteen  dollars,  amount  of  taxes  paid  by  him,  and  that  he  is  enti- 
tled to  have  this  Auni  satisfied  out  of  the  proceeds  of  sale  in  addition  to 
his  ftmner  judgment,  as  well  a^  the  costs  of  the  lower  court  aud  of  thiii 
appeal  which  are  hereby  taxed  agaiast  the  defendants. 

Rehearing  refnsed. 


No.  9005. 
The  State  ex  kkl»  E*  L.  CARR[i:RE  vs.  City  op  New  Orleaks* 

Rvlfttor,  a  oredilor  of  ttie  oity  of  New  Oiienafi  by  Jadjcment  rendered  upon  a  contr^ot  ctf  vav- 
Ttaitj  iti  A  Bale  nf  property,  en  to  red  to  to  In  1837,  when  the  city's  power  of  taxation  wao 
unlliaUcKl  an  to  tute,  In  etttltted  to  tlie  ri»tii4)dy  of  mandAmos  to  ooinpel  the  levy  of  a  ^x 
for  Ihe  satUfHiOtLon  of  liin  debt. 

The  power  of  t»xAtLon  ^xHtiog  at  Xhe>  dnt^t  pf  the  contract  was  read  into  the  oootmot,  toA 
so  fkr  9»  necenHJiir^'  for  ttie  H&tiflra^tion  nf  the  obligation  thereof,  continnea  to  i^xbt  aa 
f^tly  AA  Lf  no  Hnl>sequeiit  limitation  a  on  the  taxing  power  had  been  passed. 
The  duly  of  die  city  in  clear  and  eredltur  baa  the  right  to  exact  its  performancf: - 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


Alfred  GHmii  for  the  Relator  aud  Appellee. 

€.  I\  Btif^k,  City  Attorney,  and   W^ne  Rogers,  for  Defendant  and 
Appellant. 

The  opinion  of  the  Conrt  was  delivered  by 

Fexker,  J.    Relator  is  subroj^ated  owner  of  the  judgmefit  which  waa 
cousidered  by  us  in  the  ca^se  of  Rousseau  vs.  City,  35  Ann,  557* 
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In  that  case  the  judgment  creditor  had  issued  his  writ  of  H.  fa.  and 
bad  seized  thereunder  property  belonging  to  the  city,  when  the  latter 
enjoined  the  proceeding  on  the  ground,  amongst  others,  that  execution, 
til  the  manner  attempted  by  means  of  the  writ  of  fi.  fa.  wa«i  prohibited 
by  Act  No.  5  of  1870, 

Prior  to  that  act,  creditors  of  the  city  had  two  remedies,  viz :  the  writ 
of  fi.fa.,  and,  in  proper  cases,  mandamus,  to  compel  the  levy  of  taxes, 
within  lawful  authority,  for  their  satisfaction. 

The  act  assumed  to  destroy  both  remedies,  but  the  Supreme  Court  of 
the  United  States,  as  well  as  this  Court,  had  held  that  the  portion  of 
the  act  which  took  away  the  remedy  by  mandamus  was  unconstitn- 
tional,  in  so  far  as  it  affected  contracts  entered  into  prior  to  its  passage. 
102  U.  S.  203;   ia3  U.  S.  358;  34  Ann.  1149. 

The  plaintiff's  judgment  was  rendered  on  a  contract  entered  into 
prior  to  1870,  and  inasmuch  as  it  had  thns  been  held  that  his  remedy 
by  mandamus  remained  intact,  the  question  arose  whether  that  part  of 
the  act  prohibiting  writs  of  fi,fa,  against  the  city  must  also  be  held 
unconstitutional. 

We  said :  "  Tlie  usnal  and  ordinary  source  to  which  creditors  of  a 
iiiunicipal  corporation  look  for  satisfaction  of  their  debts  is  the  power 
of  taxation.  The  potent  and  substantial  remedy  for  the  enforcement 
of  municipal  obligations  is  to  be  found  in  the  compulsory  exercise  of 
til  at  power  within  its  lawful  limitations.  So  long  as  tliis  principal  and 
BiibHtantial  remedy  is  left  to  the  creditor,  the  question  is  whether  the 
pT'ohibition  of  the  writ  oi  fi,  fa.  destroys,  or,  to  such  extent  abrades 
liie  remedy,  as  to  impair  the  obligation  of  his  contract."  Upon  the 
f irinciples  and  authorities  cited  in  the  decision  we  held  that  it  did  not, 
and  maintained  the  city's  injunction. 

Acting  upon  this  hint  the  relator,  in  the  instant  case,  resorted  to  the 
remedy  of  mandamus  to  compel  the  city  authorities,  at  their  next  an- 
nual tax  levy,  to  levy  a  tax  sufficient  to  satisfy  his  claim  and  to  set 
ji[>art  and  appropriate  the  same  to  said  purpose.  From  a  judgment 
milking  the  mandamus  peremptory  the  city  appeals. 

Ln  1837,  the  city  of  New  Orleans  sold  immovable  property,  the  price 
of  which  has  been  paid.     In  the  act  of  sale  the  city  entered  into  the 
usual  contract  of  warranty  against  eviction.     Subsequently,  the  title 
vvjirranted  by  the  city  was  annulled  by  competent  judicial  auliiorit 
and  the  vendee  was  evicted. 

Suit  was  brought  on  the  contract  of  warranty  and  the  final  judgment 
here  involved,  was  recovered. 
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The  judgment  has  been  duly  registered  as  required  by  Act  5  of  1870, 
and  it  is  affirmatively  shown  that  subsequent  budgets  made  no  appro- 
priation for  its  payment  and  that  there  exists  no  prospect  of  speedy 
gatisfaction  under  that  process. 

At  the  date  of  relator's  contract,  it  is  admitted  that  the  city's  power 
of  taxation  was  unlimited  as  to  rate. 

As  we  have  heretofore  said,  all  the  authorities  agree  that  this  power 
was  read  into  the  contract  and  could  not  be  revoked  to  the  prejudice 
thereof.     State  ex  reh  DeLeon  vs.  City,  34  Ann.  483. 

Quoad  this  contract,  the  power  exists  as  fully  as  if  no  subsequent 
limitations  of  the  taxing  power  had  been  passed.    Id, 

Thus  recognizing  the  continued  existence  of  the  power,  we  consider 
that  the  right  of  the  creditor  to  exact  its  exercise  by  the  writ  of  man- 
damus was  fully  settled  in  our  former  decision. 

The  only  authority  quoted  by  the  city  attorney  is  that  of  United 
States  vs.  Macon,  99  U.  S.  582,  which  is  strangely  inapplicable.  There, 
the  statute  authorizing  the  contract  limited  the  special  tax  for  its  satis- 
faction to  one-twentieth  of  one  per  cent,  and  a  general  statute  in  force 
at  the  date  of  the  contract  limited  the  general  power  of  t-axation  to  one- 
half  of  one  per  cent,  both  of  which  powers  had  been  exhausted,  and  the 
court  naturally  recognized  its  want  of  right  to  enforce  additional  taxa- 
tion, saying:  "We  have  no  power,  by  mandamus,  to  compel  a  munic- 
ipal corporation  to  levy  a  tax  which  the  law  does  not  authorjze.  We 
cannot  create  new  rights  or  confer  new  powers;  all  we  can  do  is  to 
bring  existing  powers  into  operation." 

Certainly  this  in  sound  law,  and  we  should  be  the  last  to  step  one 
inch  beyond  it.  All  we  are  asked  to  do  is  to  "bring  into  operation" 
the  power  of  taxation  existing  at  the  date  of  the  conti*act,  and  which, 
under  the  Constitution  of  the  United  States,  as  consistently  interpreted 
by  its  highest  judicial  expounder,  Continues  to  exist  as  far  as  necessary 
for  the  enforcement  of  the  obligations  of  that  contract. 

There  is  no  question  here  of  a  special  tax.  We  simply  compel  the 
performance, of  the  city's  clear  duty  to  exercise  the  power  of  taxation 
<=onferred  upon  it  by  the  Legislature,  and  not  exhausted,  for  the  satis- 
fy ion  of  its  valid  obligationa. 

et  it  be  well  understood  that  this  case  stands  upon  its  own  bottom. 
It  B  the  case  of  a  valid  contract,  the  legislative  authority  for  which  is 
nc  questioned,  having  no  connection  with  budget  revenues  and  ex- 
pf  dltures,  entered  into  long  prior  to  Act  No.  5  of  1870,  at  a  time  when 
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the  city's  power  of  taxation  was  not  limited  a«  to  rate.  The  last  feature 
removes  it  from  any  application  of  tbe  decision  in  State  er  r^L  Grifliii 
vs.  Shreveport,  33  Ann.  1179. 

We  are  particular  in  thus  emphasizing  the  character  of  this  case,  be- 
cause other  cases  are  under  submission  involving  quest  ion  li  touefaing 
the  rights  of  creditors  not  here  inv*>lvedj  m  to  which  we  wnsh  it  under- 
stood we  express  no  opinion. 

Judgment  affirmed. 


No.  8489. 
I  Xi  o^^\  John  T.  Moore  &  Co.  vs.  Emouy  Clapp  and  Jouk  J*  CriuifeitE. 


Where  factors  agree  with  a  planter  that  they  will  puj  to  a  third  person  a  stated  amoioit  opm 
receipt  from  him  of  a  designated  number  uf  bogHheade  ot  augar,  and  the  planter  diipi  a 
portion  of  the  sugar,  the  factors  are  liable  to  such  third  person  on  the  stipnlatioB  in  hk 
favor,  to  the  extent  of  the  proceeds  of  the  shipment.  But  where  a  portion  of  the  erap 
is  held  by  the  manufacturers  of  the  sugar  under  a  pledge,  which  tiie  factors  are  eon- 
pelled  to  pay  to  get  the  sugar,  and  it  is  also  sul^Ject  to  the  privilege  of  the  laborers,  which 
they  had  to  assume,  and  the  sugar  is  shippod  to  the  factors  by  the  maiiufactarers  and  is 
their  name,  and  its  entire  proceeds  is  absorbed  by  these  preferred  daima,  the  &etora 
getting  only  their  commissions  on  it,  they  are  not  bound  to  pay  the  amonnt  of  said  pro- 
ceeds to  the  said  third  person  under  the  aforesaid  stipulation. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orlcanft. 
Houston,  J,  • 

Singleton,  Browne  d  Choate  for  Plaintiffs  and  Appellees. 
Percy  Boberts  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  The  plaintiffs  claim  to  be  creditors  of  the  defend- 
ants for  the  simi  of  $3000,  in  consequence  of  their  acceptance  of  a  cer- 
tain stipulation  in  writing  made  in  their  favor  by  the  latter. 

The  defense  admits  the  writing,  but  is  practically  a  general  denial. 

There  was  judgment  for  $1860,  with  interest  in  favor  of  plaintiffs  and 
the  defendants  appealed.  In  their  answer  to  ^he  appeal,  the  plaintifi^ 
join  therein  and  pray  that  the  judgment  be  increased  to  $2900,  with 
interest. 

The  material  facts  disclosed  by  tiie  record  are  simply  the  following 

On  October  3,  1877,  the  plaintiffs  were  creditors  of  J.  H.  Acklen  i 
planter,  for  some  five  thousand  dollai^. 

On  that  day,  ClapJ)  Bros.  &  Co.,  Acklen's  merchants,  wrote  to  h  j 
in  these'terms : 
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I 


"We  beg  to  say  to  you  that,  on  receiiit  of  the  flrftt  100  Img^^heads  of  * 

m^T  of  your  growing  crop,  we  will  pay  your  drjift  to  John  T.  Moore  &- 
Co.  for  two  thousand  dollars,  and  ivill  \my  your  draft  for  -flfKM}  in  favor 
of  said  parties  on  receipt  of  ea^^h  lulditional  lot  of  50  liogsheads  sugar.'' 

This  writing  was  immediately  transmitted  to  John  T;  Moore  &  Co* 
by  Acklen,  who  thus  wrote  to  theiu ; 

"The  enclosed  letter  from  Mew^r^n.  Claiip  &  Co,  explains  itself,  Mr. 
Emory  Clapp  agreed  with  me  in  refereuce  U)  my  dnnviiig  ou  my  lh'8t 
ghipments,  but  said  that  part  had  bet*ri  covf^r*;<l  by  my  draft  Ui  you  of 
$3000,  already  paid.  I  enclose  yon  (2)  two  drafts  of  rt^wpectiTely  f(20(N) 
and  $2500,  though  this  is  hardly  tlie  rtlmpi*  I  would  liavt^  put  it  i»,  nor 
exactly  what  we  spoke  of.  Should  you  fei?l  any  iim^artiue.^s  iu  tliis  mat- 
ter, let  me  know  at  once,  for  your  coiu-teay  in  thiw  truuHjR^tion  has  been 
such  that  I  am  highly  appreciative  of  it,  I  aKwure  you,"  etc. 

On  March  4th  following  (1878),  Acklen  notitied  hiB  merchants  not  to 
pay  those  drafts. 

This  injunction  wa«  notified  by  the  defendants  to  tiic  plaintiffs,  who 
answered,  protesting  against  any  dcpiivation  of  theij^  vested  nght«  aiul 
notifying  defendants  to  hold  themselves  iu  readiness  to  pay,  without 
regard  to  Acklen's  letter. 

On  November  20,  1877,  plaintiffs  presented  to  defendants  the  $201)0 
draft,  which  the  latter  reflised  to  pay,  because  they  had  not  received  i 

100  hogsheads  of  sugar,  and  could  not  pay  until  then.  I 

Plaintifis  then  instituted  inquiry  and  wub^tequeutly  aKi-i-rtniiied  fioia  ■ 

Foos&  Bamett,  the  sugar  pi  ante  rn  who  had  a  contract  witli  Acklen  to  ^ 

clarify  his  syrup  and  produce   tlierefi'oui  granulated  sugar,  that  they  , 

had  shipped  to  defendants  145  hog^^headw  of  su^r,  OS  in  the  name  of 
Acklen  and  52  in  their  own  name-  the  lawt  shipment  being  thus  made 
under  an  wnderstanding  \Wth  Acklen  and  Clapp  Bros.  \ 

The  instruction  from  Acklen  to  Baruett,  one  of  the  firm,  is  dat^d  New  ^ 

Orleans,  January  10,  1878,  and  in  these  t^j-ms ; 

"Mark  entire  balance  of  sugar:  Foos  t&  Bamett.  Telegraph  Clapp 
Bros.  &  Co.  at  once  from  Morgan  City  that  you  will  ship  over  tliirty 
logBheads  so  marked.    Show  Nealy  this ;  letter  by  mail/' 

A  letter  to  Foos  &  Bamett  from  Clapp  Bros.,  dated  New  Orleans, 
Jan  lary  18th  following,  contains  the  following: 

"  5Ve  have  no  interest  in  this  sugar,  as  the  proceed?^  will  be  divided 
atm  ig  yourselves  and  the  laborers,  and  you  will  therefore  r^liip  the 
sne  r  in  your  name  and  for  your  aei-onnt,  and  when  we  will  sell  it  the 
prrt  4^ed8  are  to  be  returned  to  you  find  after  you  have  paid  your  account 
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the  balance  is  to  be  paid  Mr.  Acklen'B  amiiager  of  tlie  stoie  for  diri*;ion 
among  the  hands.  This  is  Mr.  Acklen^s  iuntructiout*.  It  is  immattml 
how  the  sugar  is  marked,  let  it  be  shipped  in  your  nanie  find  ff^r  tfour 
man  account,  and  we  will  send  you  ba^k  the  pi'Oi^eeds.'* 

Bamett  testifies  that  under  their  contract  with  Acklen  for  clarifica- 
tion and  granulation,  there  was  due  Foos  &  Bamett  some  $3000  which 
were  paid  them  by  Clapp  Bros,  three  or  four  days  before  they  shipped 
tlie  sugar.  He  further  says  that  they  afterwards  had  no  interest  in  the 
sugar,  and  that  it  was  only  because  of  the  instiuctions  from  Acklen  and 
Clapp  Bros.  &  Co.  that  it  was  shipped  in  their  name.  "  They  instructed 
us,"  says  he,  *^  to  ship  it  thaf  w^ay  and  we  did  so.  We  had  no  inter&t  in 
the  matter  whatever .  It  teas  Mr,  Ackleti's  sugar  and  he  could  have  it  9tut 
whenever  he  pleased.    It  teas  none  of  our  business J*^ 

From  this  statement  of  the  facts,  as  we  find  them,  it  would  apjn  ;ir  at 
first  blush  that  the  defendants  had  no  Valid  reason  to  object  to  tlie  pay- 
ment which  they  were  called  upon  to  make;  but  they  earnestly  caBt*nd 
thaH;  they  are  not  liable  at  all  to  the  plaintiffs;  that  subseqneutly  to 
their  engagement  of  October  3, 1877,  they  never  received  a  shipnii^nt  of 
100  hogsheads,  but  one  of  93  hogsheads  only,  and  that  such  shipmt-m 
not  being  tliat  stipulated  in  their  engagement,  they  are  not  bound  tat 
the  pa^^nuent  of  the  draft  for  $2000  already  mentioned.  They  fnrtte 
contend  that  the  52  hogsheads  which  constituted  the  second  shiiiTiii-ot 
did  not  belong  to  Acklen,  as  it  wa«  made  by  Foos  &  Bamett,  in  their  owit 
name  and  for  their  account,  and  were  sold  and  the  proceeds  appiini 
accordingly.  They  moreover  urge  that,  if  Acklen  was  the  owner  of  iht 
sugar,  Foos  &  Bamett  had  a  lien  on  it  for  the  amount  due  thenj ;  tlmt 
they  also,  Clapp  Bros.  &  Co.,  had  a  privilege  on  it  for  advances  under 
two  contract*  with  Acklen — one  nnder  private  signature  and  another  m 
the  authentic  form ;  the  latter  being  an  act  of  mortgage  to  secure  #14,- 
000,  both  acts  dated  March  1, 1877;  the  last  mentioned  only  was  reiM>rded 
on  the  3d  following;  that  they  had  an  interest  in  discharging  the  auiount 
due  Foos  &  Bamett;  and  that  on  doing  so  they  were  legally  subrogated 
to  all  their  rights  against  the  sugar. 

They  finally  insist  that,  under  the  terms  of  their  letter  of  Octol»f  r  3, 
1877,  they  are  not  bound  to  pay  the  drafts  therein  mentioned  in  fatot 
of  plaintiffs,  unless  the  sngar  shipped  was  delivered  Jree  from  ail  li  bi 
and  privileges,  and  that  the  52  hogsheads  in  question  arrived  burde  d 
with  a  claim  upon  it. 

We  consider  the  first  objection  as  abandoned,  as  we  find  in  defe  d* 
ants'  brief  the  following  language : 
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"  There  is  no  issue  between  the  plaintiff  and  ourseWes  as  to  the  debit 
of  the  93  hogsheads.  It  is  agreed  that  under  our  letter  of  October  3, 
1877,  we  are  justly  chargeable  with  them.  But  as  t/O  the  52  hogsheads, 
there  is  an  irreconcilable  difference  of  opinion.  The  question  about 
which  that  difference  obtains  is  this: 

"  Is  the  receipt  of  the  52  hogsheads  by  the  defendants  to  be  held  as  a 
partial  fiilfiUraent  by  Acklen  of  the  condition  on  which  defendants  un- 
dertook the  obligation  in  favor,  of  the  plaintiffs  f 

Should  it  be  claimed  that  we  misunderstand  this  statement,  and  that 
the  defendants  nevertheless  resist  because  they  did  not  receive  the  one 
hundred  hogsheads  stipulated,  then  we  simply  remark  that,  although 
it  would  have  been  legitimate  for  the  defendants  to  have  declined  re- 
ceiving a  number  of  hogsheads  less  than  that  mentioned,  they  cannot 
set  up  that  objection  after  receiving  a  lesser  quantity  of  hogsheads. 
'They  thereby  relinquished  their  right  to  reject,  and  by  accepting  the 
shipment  they  made  themselves  liable  pro  tanto.  Chitty  on  Contracts, 
1083-4;  22  A.  150;  Benjamin  on  Sales,  18  Pick.  178,  553. 

This  expression  of  our  views  applies  not  only  to  the  first,  but  to  the 
etecond;  therefore,  to  both  sliipments. 

It  diBX>enBe8  us  from  examining  and  passing  upon  the  abstract  and 
imei  listing  question  which  defendants'  learned  coimsel  has  discussed 
mill  his  usual  sagacity  and  ability  and  submitted  to  our  consideration, 
naiiK^y :  "  Is  the  accomplishment  of  a  suspensive  condition  of  a  contract 
d  i  VI 51  ble  or  indivisible  ?" 

From  that  Statement  and  admission,  and  from  our  views  in  addition, 
it  clearly  follows  that  as  the  judgment  appealed  from  subjected  the  de- 
fendants to  liability  only  for  the  amount  thus  confessed  to  be  chai-ge- 
able,  the  finding  of  the  district  judge  must  be  afSrmed  in  that  respect. 

The  remaining  question  consists  in  determining :  whether,  under  the 
I  answer  of  the  appellees,  the  amount  allowed  by  the  lower  court  should 
he  increased  so  as  to  hold  the  defendants  responsible  besides,  in  conse- 
quence of  the  shipment  of  the  fifty-two  hogsheads  by  Foos  &  Bamett. 

We  deem  it  proper  to  premise  that  the  obligation  assimied  by  the 
defendants  in  their  letter  of  October  3,  1877,  in  favor  of  plaintiffs, 
^a^Jiot  a  nudum  pactum,  one  for  which  no  consideration  passed. 

Moore  &  Co.  had  a  heavy  claim  for  supplies  furnished  the  plantation 
iim  considered  that  they  had  a  right  to  a  privilege  which  they  could 
enl  »rce,  with  a  preference  on  the  crop. 

'■  lie  testimony  of  one  of  the  defendants  indicates  pretty  clearly  that 
thi  arrangement  cidminating  in  the  letter,  was  the  result  of  a  sort 
of    ompromise  devised  to  avert  litigation.    The  object  was  then  to 
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silence  plaintififs.    Thw  was  done  by  seciuiug  only  part  of  their  claim* 
Had  not  this  been  accomplished  thit  dyiV^ndiUit*!  mi^ht  hiive  be<?n  l*>sw?r^. 
The  resistance  now  oflfered  by  them  to  the  plaintiffs  cannot  be  sus- 
tainedy  unless  justified  by  law  or  etiuity. 

There  can  be  no  doubt  that  these  ho^p.-^head**  never  ef^ajsed  to  belong 
t-o  Acklen,  to  the  knowledge  of  thf*  defeinlantH  and  of  Foos  &  Bariiet't, 
The  transactions  relative  to  them  ch^tirly  erttiibliRli  that  faot.     While  it 
is  true  that  Foos  &  Bamett  had  for  th^  chirificatioii  and  i^ranulation  of 
the  syrup  converted  into  the  sugar ^  a  lien  and  pHvilt^ge  upon  the  sQ^pa^r* 
the  result  of  their  work,  it  is  no  h^ni*  rto,  that,  on  payment  to  thvm  of 
the  amount  due  them,  before  the  shipment,  their  claim   and  thf-ir  liesn 
and  privilege,  at  least  as  far  as  they  are  font-enied,  vanisht^d  com  pi  lately. 
They,  themselves,  acknowledge  that  thejf  then  had  no  interest  in  the  sugnr^ 
which  was  AcklerCs  exchmve  property .    Tl vv  8Ugar  wa^  n e  ver  th e \ rs,    Th ey  . 
never  claimed  it  as  belonging  to  tfunn.     They  merely  jwserted  a  el&in] 
upon  it.    The  moment  that  claim  was  BatisHed,  the  sugar  wa^  dif«eii- 
cumbered  and  was  Acklen's  absolutely. 

Had  Foos  &  Barnett  not  been  prerhusly  paid  and  had  they  conRigned 
the  sugar  to  Clapp  Bros.  &  Co.,  in  their  nanit\,  t^j  be  si>ld  for  their  ac- 
count, a  different  case  might  have  been  i>iiesented.  WLatever,  even 
then,  the  responsibilities  of  Clapp  Bros.  &  Co»  might  or  not  have  beeu 
to  the  plaintiffs,  they  merely  would  have  been  accountable  to  Fosji  &. 
Barnett,  their  assignors,  for  the  proceed)^.  But  as  Fom  &l  Haniett  had 
been  satisfied  before  the  sugar  wai*  ahipped,  Clapp  Bros.  &  Co.  had  uo 
further  responsibility  towards  them* 

An  examination  of  the  text  of  the  two  contrat'ta,  under  piivate  signa- 
ture and  authentic,  invoked  by  the  defeodantft,  leads  us  to  the  inference 
that  it  was  not  thereby  understood  that,  as  a  security  for  the  reimborse- 
ment  of  advances  made  by  them,  tliey  would  have  a  lieu  on  the  cr^ip. 
No  doubt,  privileges  are  the  creature  of  the  law^  but  they  are  eiricti 
juris  and  arise  only  in  the  cases  and  in  the  cii'cumstaueei^  spccitJed  by 
law. 

Whatever  the  ternis  and  stipulations  in  those  acts  be,  it  is  clear  that 
a  privilege  does  not  exist  in  favor  of  one  not  dbown  to  be  a  ci-editor, 
for  it  is  an  accessory.  There  can  exist  no  accessory  in  the  absence  of 
a  principal.  At  the  time  the  con  t[  acts  were  entered  into^  1677,  mich 
privilege  was  regarded  by  the  jurispm deuce  as  one  which  should  have 
been  recorded. 

It  is  not  shown,  however,  that  the  defendants  wei-e  creditors  for 
advances  made  anterior  to  the  date  of  their  payment  to  Fixts  Sc  Bamett 
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of  th^  $3000  alre4idy  mentioned,  and  that  there  was  a  registry  from 
which  Mich  priviJoge^  in  fovor  of  Foos  &  Bamett,  could  be  deduced. 

Hut,  c-ven  conceding  that  the  defendants  were  privileged  creditoi-s 
and  wert*  leg:ally  subrogated  by  the  payment  of  a  claim  which  was 
ttecuif^d  by  u  lien  and  wan  preferable  to  theirs,  the  question  still  rema.in8 : 
wln^th*?r,  under  the  temia  of  the  letter  of  Oqtober  3,  1877,  containing 
frtmial  Htipulutions  in  tUvor  of  John  T.  Mooi-e  &  Co.,  which  became 
im^vocftble  by  their  acci'ptance,  they,  the  defendants,  can  be  heard  to 
Ket  up,  succeRsfully,  their  own  claim  thus  acquired  as  against  their 
obligees. 

Clapp  Bros.  &  Co.  aver  and  insist  that,  under  the  letter  and  spirit  of 
that  contract,  they  bound  themselves  to  pay,  only  on  condition  that  the 
ftugar  would  come  to  tlimn  free  from  all  liens  and  privileges,  and  that 
the  tifty-two  hogsheads  in  question  wei*e  burdened  when  they  were 
shipped  by  Foot*  &,  Biwuett. 

The  letter  is  couched  in  clea-r  and  unambiguous  language.  By  it, 
Clupp  Broi*.  &.  Co-  bound  themselves  to  pay  Acklen's  drafts  in  favor  of 
Mooi*e  &  Co,  on  one  condition  only,  which  was  the  shipment  of  the  sugar, 
the  payment  to  be  made  on  receipt  of  the  sugar  and  to  be  gradu- 
ated by  tlie  (luantity  received. 

The  condition  tlint  the  sugar,  consigned  and  received,  was  to  he  free 
frtmi  all  encumbrance,  was  not  inserted  by  Clapp  Bros.  &  Co.,  and 
cannot  be  inter[)olated  l>y  this  Coiu^t  to  the  damage  and  injury  of  the 
third  paities  to  whom.*  benefit  the  stipulations  were  otherwise  unquali- 
fiedl^y  made  and  who  acquired  vested  and  irrevocable  rights  to  the  same 
by  their  ftcceptauce  of  th<?m.    R.  C.  C.  1890,  1902. 

If  the  ca*ir  waw  doitlitfiil,  the  agreement  would  have  to  be  interpreted 
agiiiurtt  thcuij  for  thc.v  contracted  the  obligation.  Where  doubt  or 
obscurity  arisen  for  tlic  want  of  necessary  expiration  which  one  of  the 
parties  ought  to  have  gi\  en,  the  law  proWdes :  that  the  construction 
moat  favorable  to  the  other  party  should  be  adopted,  be  that  party 
ohlUjor  or  ohUijee.    E.  C.  C,  1957,  1958. 

it  m  good  evidence  *>f  the  existence  of  doubt  or  obscurity,  that  the 
meiul*ers  of  this  Com-t  an'  divided  in  opinion  on  the  subject. 

Evtn  if  the  ciiutnict  ct^atained  the  condition  that  the  sugar  should 
come  free  from  all  ?i>iw,  it  could  not  be  plausibly  argued  that  such  a 
clause  would  cover  liens  in  favor  of  the  obligors,  for  such  could  not  be 
within  the  interest  of  tlie  parties. 

The  law  applicable  to  this  case  is  too  plain  to  be  nusunderstood  and 
misapplied. 
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A  stipulation  iMHir  autrut  may  be  revoked  at  any  tioie  he/ore  a<:cep- 
tance,  but  not  afterwards.  3  N.  S.  207 ;  11  L,  44  j  6  A.  26  j  6  K  410  j 
12  R.  152  j  2R.  304. 

Creditors  may  avail  themselves  of  a  third  person'i*  i^hUgation^  ts^tx^ua 
et  bono,  to  their  debtor.     3  A  294. 

A  credit-or  suing  a  tliird  person  who  htu*  asgiuned  tlie  debt  on  a  con- 
tingency which  has  happened,  cannot  bo  defeated  by  ^Miuitieu  which  tlie 
latter  may  have  against  the  original  debt^m    8  M,*>0^  4  L,236 ;  16  L,42, 

Where  a  letter  authorizes  the  party  to  whom  it  is  addrt^ssed  to  draw^ 
up  to  a  certain  amount,  on  the  writer  and  is  evidently  to  ho  ^xMhh^-d 
to  third  persons  to  induce  them  to  take  tlie  hills  so  drawn,  the  promise 
which  the  letter  contains  is  a  promise  to  auy  one  ttskiu^  a  bill  on  its 
faith.  3  A.  (i90;  also  10  A.  340  j  12  R.  52;  IS  A,  67H  ;  27  A.  t>53  ;  38 
A.  140;   18  Wall;   E.  Converse,  30  A.  11*9 ;  28  A.  88, 

Factors  who  promise  to  accept  the  draft  of  a  shipper  as  soon  a«  they 
receive  a  bill  of  lading  of  the  consignment  are  boimd  on  v^'teipf  of  the 
bill  and  can  only  apply  to  a  debt  due  them  hy  the  <iwni'r,  the  snrj^dns 
of  th(i  proceeds  of  the  consignment.    19  L*  218, 

From  wliatever  standpoint  the  matt^n-  can  be  viewed,  it  is  muleniabJe 
that  the  crop  consigned :  the  sugar  and  molasses  (including  the  fifty- 
two  hogsheads  shipped  by  Foos  &  Barnett),  have  realized  more  than 
was  necessaay  to  pay  the  shippers,  the  liandf;  and  the  plain tii!i*'  pregenc 
claim  $2900. 

Aft<^r  a  full  review  of  the  facts  as  shown  by  the  ret^oini  and  an  atten- 
tive consideration  of  the  law  applicable  to  the  raw;  as  stated  by  coimael 
and  as  found  by  us,  we  are  unable  to  eonie  to  the  coneluaion  that  the 
obligation  sued  on  is  to  be  construed  as  ineorporattui?  tlie  condition 
that  plaintiffs'  drafts  would  only  be  honored ^  if  the  sugar  mentioned  in 
the  instrument  should  be  received  free  from  all  liens.  We  e^ianot 
even  then  admit  that  \^en  it  was  received,  it  was  in  any  way  burdi'ntd. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  ai>pealed  fi'oia 
be  'amended  by  striking  therefrom  the  words  ^*  eighteen  himdred  and 
sixty  dollars"  ($1860),  and  substitutiug  thereto  the  words  *^  twenty- 
nine  hundred  dollars"  ($2900),  and  that  thus  aniendi^d^  said  judgment 
be  afi&rmed,  with  costs  in  both  courts. 

Justices  Fenner  and  Manning  dissent. 


Fenner,  j.  I  concur  in  the  decree  except  as  to  the  flfly^two  hogs- 
heads received  from  Foos  &  Barnett,  Those  hogwhe-ads  were  not  in 
Acklen's  possession  and  control,  and  eould  not  have  l*een  ship|>ed  by 
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him  without  first  paying  the  $3000  dne  thereon  to  the  manufacturers. 
Had  the  latter  shipped  the  sugar  with  instructions  to  pass  to  Acklen's 
account  the  8ui*plus  over  the  suni  due  themselves,  clearly  this  surplus 
would  have  represented  the  value  of  all  of  that  sugar,  which  could, 
under  any  cii'cumstances,  be  said  to  have  been  received  from,  or  for 
Acklen.  The  case  is  not,  in  my  judgment,  altered  by  the  fact  that  de- 
fendants paid  the  sum  due  the  manufacturers  before  the  latter  shipped 
the  sugav,  instead  of  afterwards.  I  think,  therefore,  that  of  the  second 
draft  only  such  proportion  is  due  to  plaintiffs  as  the  surplus  going  to 
Acklen's  account  bore  to  the  value  of  one  hundred  hogsheads.  To  this 
extent  I  dissent  from  the  opinion  and  decree. 
Manning,  J.,  concurs  in  this  opinion. 


On  Rehearing. 

Todd,  J.  Since  the  rehearing  was  granted  in  this  case  we  have  re- 
examined with  the  greatest  care  and  patience  all  the  questions  of  law 
and  fact  presented  by  the  record,  which  have  been  so  ably  and  elabor- 
ately discussed  by  the  learned  counsel  for  the  respective  parties. 

The  i-esult  of  this  revision,  even  conceding  that  the  errors  of  fact 
suggested  by  defendant's  counsel  in  our  previous  opinion  are  correctly 
charged,  has  been  to  confirm  us  in  the  conclusions  announced  in  that 
opinion  as  to  the  liability  of  the  defendants  to  plaintiffs,  to  the  extent 
at  least  of  the  ninety-three  hogsheads  of  sugar  received  by  them  from 
Acklen. 

There  is  no  doubt  in  our  minds  from  the  plain  text  of  the  letter  of 
the  3d  of  October,  1877,  so  often  referred  to,  and  the  basis  of  the  de- 
fendants' obligation,  and  from  the  circumstances  under  which  it  was 
written,  that  it  was  the  true  intent  and  understanding  of  the  parties 
that  defendants  were  to  pay  the  amounts  stipulated  therein  to  the 
plaintiffs  upon  being  placed  in  funds  by  means  of  the  contemplated 
shipments,  to  the  extent  specified ;  and  that  the  sugar  so  consigned, 
whether  one  hogshead  or  one  hundred,  was  to  enure  to  the  benefit  of 
the  plaintiffs,  and  to  furnish  funds  to  pay  themln  the  relative  propor- 
tion of  the  entire  amount  promised  to  each  consignment,  or  its  pro- 
ceeds. The  stipulation  of  defendants  in  plaintiffs'  favor  in  this  letter 
B^ould  be  viewed  without  reference  to  the  condition  of  accounts  be- 
t  een  defendants  and  Acklen  at  the  date  of  the  letter,  and,  in  fact, 
^  thout  taking  into  consideration  the  indebtedness  of  Acklen  to  the 
€  fendants^  and  the  matter  should  be  treated,  so  far  as  plaintiffs  were 
c  icemed,  as  if  Acklen  did  not  owe  the  defendants  at  the  time  any 
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amount  whatever — for  in  our  view  the  iiideljte<lnp*w  of  Acklen    to   the 
defendants  at  the  time  constitutes  no  fact^u^  for  det^rmininiu:  tlie  quee- 
tion  of  their  liability  under  their  engagement.      The  plaiiitiflTs    ^ere 
strangers  to  the  condition  of  affairs  betwppu  thenj,  (jr  t4i  be  so   pre- 
sumed ;  and  the  only  thing  we  have  to  deal  witli  in  ileteni lining'   tiieir 
rights  is  the  written  promise  in  their  favor,  aDd  wh<>ther  or  not.   the 
condition  or  the  consideration  of  that  promise  wur  fulfilled.     The  con- 
dition expressed  in  the  writing  formed,  in  onr  opinion,  the  mAv  consid- 
eration for  the  payments  promised,  or  thf^  only  one  entitled  to  be  con- 
sidered;   and  the  pertinent  inquiry  is,  was  that  con di tion  complied 
with,  and  if  so,  to  what  extent. 

Were  it  necessary  to  look  further  for  a  consideration,  it  could  be 
found  in  the  fact  that  plaintiffs  were  the  creditora  at  the  time  of  Ack- 
len,  and  so  acknowledged  by  the  defendants,  and  whi^tber  privilegtHi 
creditors  or  not  is  immaterial.  That  upon  receiving  this  promise,  look- 
ing to  the  payment  of  their  debt,  they  reuied  mntent,  and  took  no  step 
to  collect  or  otherwise  secure  it,  although  iit  that  time,  so  far  a^  the 
evidence  shows,  there  were  no  recorded  privileges  or  pledges  on  or 
against  his  crop  in  favor  of  defendants  or  any  one  else. 

We  are  thoroughly  satisfied  that  from  no  standpoint  from  which  it 
can  be  viewed  could  the  contract  or  engagement  be  considered  as  a 
nudum  p<ictum;  and  at  the  same  time  convinced  that  it  was  not  of  that 
class  of  contracts  cited  by  defendants'  counsel^  containing  an  itidivisible 
condition  and  dependent  upon  the  happenings  or  fulfllhnent  of  that 
condition  in  its  entirety  for  its  obligating  force*  We  lia%^e'st  tidied  tdoiely 
the  authorities  cited  to  sustain  thecounser^  prt>|K>Hitions  on  both  ]H>ints 
mentioned,  and  find  them  inapplicuhle. 

Returning  to  the  inquiry  as  to  whether  the  conditions  of  the  contract 
were  fulfilled  in  whole  or  in  part  by  shipments  of  sugar  by  Acklen,  it 
is  undisputed  that  he  shipped  to  the  defendants  ninety-three  hogs- 
heads; and  under  the  views  announced,  plaintiffs  were  clearly  entirled 
to  the  net  proceeds  of  the  same. 

II. 

As  to  the  fifty-two  hogsheads  subsequently  shipped,  we  are  equally 
as  well  satisfied  that  our  conclusion,  as  aunomiced  lu  our  former 
opinion,  was  erroneous,  and  defendants  should  not  be  cliarged  with 
their  proceeds. 

In  the  first  place,  these  fifty -two  hogsheads  were  not  shipped  by 
Acklen  nor  received  from  him.  The  evidence,  moi^over,  fully  estab- 
lishes that  it  was  not  in  the  power  or  within  the  resources  of  Acklen 
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to  ship  them.     Before  their  shipment  and  receipt  by  the  defendants 
the  J-  were  be^end  hia  control. 

In  point  of  fact,  Acklen  hfbd  abandoned  all  el  aim  and  interest  In  this 
lot  of  8U]^T,  and  had  ao  announced  to  the  dtifendantw,  owning  to  its  being 
in  posftesaion  of  F008  &  Barnett,  the  manufacturers  of  it,  under  pledge 
for  three  thousand  dollars;  and  besides,  as  we  are  fnlly  fiati^tied,  sub- 
ject to  the  privilege  of  the  laborers  for  all  tliat  it  waB  worth  over  that 
sum.  It  is  true  that  the  sugar  had  not  been  seized  bj  the  lalmrcrs, 
but  a  number  of  barrels  of  molasses  had  been  seized  bj  flome  employees 
on  the  plantation;  but  whether  all  of  tlse  laborers,  or  any  of  them,  niade 
or  joined  in  the  seizure,  the  evidence  does  not  inform  us.  That  the 
wages  of  the  laborers  had  not  been  paid  and  in  still  owing  is  proved^ 
and  such  debts  to  the  laborers  necessarily  carried  with  it  a  privilege  on 
all  the  x>roducts  of  the  plantation. 

Consequently,  Acklen  did  not  and  coidd  not  comply  with  the  condi- 
tion on  which  plaintiffs  were  entitled  to  be  paid  any  tiling  out  of  its 
proceeds,  and  on  which  their  right  to  look  to  defendants  for  payment 
solely  depended.  That  such  was  the  case  was  awing  to  no  fault  or 
connivance  of  the  defendants. 

In  this  condition  of  affairs  the  defendants  went  forward,  paid  the 
amount  of  the  pledge,  aild  assumed  to  jiay  the  hi  borers  }  aud  when  the 
sugar  was  received  and  sold,  remitted  the  balance  of  the  proceeds, 
which  was  paid  over  to  the  laborers,  aa  shown  by  the  evidence  in  the 
record ;  and  thus  defendants  realized  or  received  nothing  for  this  sugar 
except  their  commissions  on  its  hale&.  Under  the^^e  circumatauces,  how 
caq  it  be  said  that  the  condition,  and  the  sole  condition  on  which  pay- 
ment was  to  be  made  as  relates  to  this  lot  of  sugar,  was  ever  fnltilled  f 
The  contract  evidently  contemplated — and  neither  party  could  have 
misunderstood  it  in  this  respect — that  it  was  out  of  the  pi-tjceeds  of  the 
sugar,  as  realized  by  the  defendantij,  that  plaintiffs  were  to  be  paid: 
in  other  words — in  accordance  with  the  testimony  of  one  of  the  de- 
fendants— that  the  sugar  was  to  furnish  the  means  to  pay  the  plaintids. 

Suppose,  for  instance,  that  the  defeudauts  had  not  interposed  to  re»* 
cue  this  sugar  from  the  claims  upon  it,  and  that  It  bad  been  seized^as 
probably  it  woidd  have  been — to  pay  these  debt«,  and  whilst  under 
seizure  it  had  been  shipped  to  the  defendants  and  they  had  sold  it  and 
remitted  the  proceeds  to  the  sheriif  to  pay  ot!"  these  clutnis,  ci>iild  it  be 
held  that,  in  such  case,  the  defendants  would  still  be  bound  to  again 
pay  the  amount  of  these  proceeds  to  the  plaintiitHt 
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Dr^fendants  were  not  bound  to  wait  till  this  impending  event  liap- 
pt?ned  before  acting;  and  in  taking  measures  and  spending  their  money 
to  jivert  it  they  should  not  be  placed  duriori  cam  than  if  they  had  de- 
layed till  the  threatened  complication  had  become  an  accomplished 
fact.  In  either  event,  they  would  have  been  stripped  of  the  entire  pro- 
ceed.^ of  the  sugar. 

Much  has  been  said  in  argument  as  to  the  effect  of  the  payment  made 
by  defendants  to  Foos  &  Barnett  and  to  the  laborers,  and  whether  such 
pa,vjiient  subrogated  them  to  the  rights  of  the  creilitors,  and  whether 
the  sugar  was  not  still  the  property  of  Acklen  when  received  by  defend- 
antis.  The  determination  of  these  and  other  questions. suggested  are 
not  necessary,  in  our  opinion,  to  the  decision  of  the  case  and  have  no 
impmtant  bearing  on  it. 

^I'lif^  substantial  facts  to  be  considered,  and  they  are  all-suificient  for 
our  conclusion,  are,  that  under  the  contract  Acklen  was  to  ship  so  many 
hoj^rtliejids  of  sugar  as  a  condition  precedent  for  the  payment  stipulated 
to  be  made  the  plaintiffs  by  defendants,  and  thus  furnish  the  means  out 
of  which  those  payments  were  to  be  made.  To  the  extent  that  Acklen 
complied  with  the  condition  and  furnished  the  contemplated  means  the 
defeiulants  were  bound;  but  when  he  failed  to  provide  the  means  by 
th(^  expected  shipments,  whether  the  failure  was  from  one  cause  or 
another,  so  it  was  not  by  the  fault  of  the  defendants,  they  were  not 
bouiHl,  The  fact  that  in  order  to  get  the  sugar  defendants  had  to  pay 
oQt  tlie  entire  value  of  it,  amounted  to  the  same  thing  as  if  they  had 
never  received  it  and  it  had  never  been  shipped  to  them  at  all. 

Fov  these  reasons  the  decree  heretofore  rendered  is  now  set  aside; 
and  it  is  ordered, -adjudged  and  decreed  that  the  judgment  of  the  l^wer 
court  be  affirmed,  defendants  to  pay  the  costs  in  both  courts. 


Dissenting  Opinion. 

BerWudez,  C.  J.  To  decline  to  recognize  that  the  plaintiffs  are  en- 
titled also  to  the  proceeds  of  the  52  hogsheads  of  sugar,  is  simply  to 
refuse  to  admit  the  existence  of  facts  and  to  embarrass  the  application 
of  the  law. 

The  theory  upon  which  defendants  rest  such  resistance  is,  that  this 
sugar^  which  was  in  the  possession  of  Foos  &  Barnett,  had  ceased  to 
be  in  Acklen's  control  and  was  affected  at  the  time  of  shipment  with  a 
Hen  and  privilege  in  favor  of  the  granulators  and  others;  that  it  was 
received  by  defendants  thus  encumbered  and  that  the  proceeds  of  sale 
were  applied  to  the  extinction  of  the  claims  upon  it. 
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Tlie  sugur  never  cciisod  to  belong  to  Acklen,  even  after  it  had  been 
granTilatcd.  It  contiuded  to  be  his  until  it  was  sold  by  defendants. 
Whi!>Ti  tliUH  sold  the  pror/eeds  representing  it  belonged  to  Acklen. 

It  may  be  that  Foos  &  Barnett  could  have  exercised  the  right  to  de- 
tention for  the  payment  of  their  claim  for  granulation,  but  whatever 
their  rights  were,  they  nevey  were  the  <noners  of  the  sugar. 

They  might  have  parted  with  it  and  transferred  their  rights  over  it 
in  favor  of  any  one  they  pleased,  but  this  could  have  taken  place  only 
by  means  of  a  contract,  which  never  was  entered  into.  Some  party 
having  an  interest  might  have  paid  them  and  thus  become  legally  sub- 
rogated to  their  rights;  but  the  defendants  have  no  interest  which 
could,  on  payment,  have  entitled  them  to  a  subrogation.  They  were 
utter  strangers  in  that  respect  and  can  no  more  claim  to  be  in  the  sho^s 
of  Foos  &  Barnett,  and  others  pretending  to  have  claims  over  the  Hiigar^ 
than  if  they  never  existed. 

It  was  by  the  joint  action  of  Acklen  and  of  defendants  that  the  sugar 
passed  from  Foos  &,  Barnett's  possession,  and  this  too  without  any  no- 
tice whatever  to  the  plaintiffs,  in  whose  favor  stipulations  had  been 
Diade  by  those  parties,  which  they  had  duly  accepted. 

Foos  &  Barnett  expressly  say  that  they  had  no  interest  in  the  sugar 

at  the  time  of  shipment;  that  they  shipped  it  as  it  was,  by  the  orders 

of  both  Acklen  and  of  defendants ;    that  it  was  none  of  their  bnsiuejs^ 

how  it  was  done. 
The  supposed  instances  of  a  seizure  by  Foos  &  Barnett  of  the  sale  of 

the  sugar  by  defendants,  tar  from  justifying  the  conclusions  reacbed^ 

are  antagonistical  to  and  completely  demolish  them.  ^ 

No  doubt  the  proceeds  in  such  case  would  be  subject  to  the  claim,  if 
recognized,  of  the  seizing  creditors ;  but  who  can  dispute  that,  if  the  * 

latter  had  no  privilege,  or  if  a  third  party  without  interest  had  paid 
them  without  obtaining  a  transfer  and  subrogation,  that  those  proceeds 
woold  have  remained  subject  to  the  claim  of  the  plaintiffs  under  the 
tri  partite  contract  f  | 

Take  the  familiar  instance  of  a  seizure  of  real  estate  to  satify  a  elaiEu 
secured  by  vendor's  privilege  and  mortgage,  or  still  the  more  common 
and  analogous  case  of  a  landlord  who  has  a  right  of  retention,  seeking  I 

under  a  writ  payment  of  his  rent  or  possession  of  the  property  ^eofur- 
'       '   9^it. 

I  Suppose  that  one  not  a  mortgage  creditor,  or  one  having  no  int^reut 
pay  the  claim^  should  come  forward  and  discharge  the  same  witliout 
y  transfer  or  subrogation  from  the  suing  creditor,  could  such  party ^ 
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claim  with  privilege  or  in  any  manner  t  How,  then,  could  he  do  m>  a» 
against  parties  who  have  by  contract  adverse  rights,  or  who  at  leas^t 
are  third  parties.  Such  person  would  become  and  remain  simply  an 
ordinary  creditor. 

The  supposed  cases  cannot  be  dissimilated  from  that  a  I  bar. 

One  who  has  no  privilege  or  right  of  detention  cannot  transfer  any* 
If  he  have  and  be  paid  by  one  having  no  intt^reatf  the  right  to  the 
security  is  not  transferred  but  is  extinguished  for  ever. 

This  is  precisely  >  what  has  occurred  here.  Foom  &  Barnett  had  do 
privilege.  If  they  had,  they  were  not  paid  by  anyone  having  an  inter- 
est and  did  not,  by  contract,  transfer  their  claim  with  it«  fieeurity,  aa 
understood  by  the  defendants  and  Acklen,  hiinaclf.  How  then  can 
they  claim  any  preference  over  plaintiffs? 

The  only  question  decisive  of  this  branch  of  t]w.  cafiej  is  that  of 
transfer  and  subrogation  vel  iu>n.  Tested  by  it,  plaintiffs  position  is 
impregnable  and  the  validity  of  their  claim  is  undieputable.  It  is  to 
regretted  that  it  was  not  considered  and  determined. 

I  think  that  the  previous  decree  is  correct,  that  it  has  done  justice 
between  the  parties,  and  that  it  should  l>e  maintaiTied^  not  only  in  part 
as  it  is,  as  concerns  the  ninety-three  hogsheadSf  hut  also  i^  to  the  fifty- 
two  remaining  ones. 

Poche,  J.  concurs  in  this  opinion. 


No.  9027. 

3ft    702l  Succession  of  Ellen  Welch,  wife  of  Roger  Dixon. 

125   m 

•-  Tke  appointment  of  an  administrator  is  not  meoessary,  and  it  vill  tH?  ttjfuBe*!.  in  a  prmreedlng 

intended  for  the  settlement  of  a  community  betwet'n  th«  BurvlTing  ■ptiase  and  tha 
forced  heirs  of  the  deceased,  when  the  succession  owes  na  debtn.  and  whPD  It  app«Am 
that  the  community  can  be  legally  settled  by  means  of  a  pHTtJtlau  bctw^tCfii  tb<i  betn  aAd 
the  surviving  spouse  who  has  contracted  a  second  marriA^e 

APPEAL  from  the  Twenty-sixth  District  Couitj  Parish  of  Jefferson. 
Hahuj  J. 

B.  C.  JEUiott  for  the  Appellant. 
B.  Shackelfardj  contra. 


The  opinion  of  the  Court  was  delivered  by 

PocHjfe,  J.  Roger  Dixon  prosecutes  this  appeal  from  a  judgment 
rejecting  his  application  to  be  appointed  administrator  of  the  succes- 
sion of  his  wife,  Ellen  Welsh. 
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His  applicfttioii  is  re&ieted  by  the  two  surviving  forced  heirs  of  Ills 
\%-i{e,  who  contend  tliat  no  administration  is  necessary  to  a  suecesedon 
oTvoing  only  comm unity  property  and  owing  no  debts. 

The  record  shows  that  Ellen  Welch  died  in  1853,  and  that  her  survi- 
ving Lusbiiud  has  since  oonti-acted  A  second  mamage,  and  that  her 
succe^ion  owes  no  debts* 

Appellant  nrges  that  this  negative  proposition  is  not  established  by 
opiKinentii ;  and  he  contends  that  the  court  will  not  presume  that  there 
are  no  debts. 

As  he  failed  to  allege  the  existence  of  any  debts,  as  thirty  years 
have  elapsed  aince  the  death  of  Ellen  Welch,  and  as  her  succesBioa 
was  opened  in  September,  1883,  only,  we  think  it  is  not  a  violent  pre- 
sumption to  conclude  that,  if  the  deceased  had  left  any  debts,  they 
have  been  exiingnished  by  prescription,  and  that,  therefore,  the  suc- 
cession owei*  no  debta. 

The  avowed  purpose  of  appellant  in  this  proceeding  is  to  effect  a 
settlement  of  the  toiuiu unity  heretofore  existing  between  his  deceased 
wife  and  himself,  the  iisufruct  of  which  he  has  lost  by  reason  of  his 
second  marriage.  The  law  points  to  the  action  of  parti tioii  as  the 
proper  mode  of  accompliahing  that  result ;  and  it  does  not  contemplate, 
nor  will  it  sanckiour  the  expense  of  an  administration,  the  coats  of 
which  would  fall  exclusively  on  the  succession  of  the  deceased  wife, 
when  the  coats  of  a  partition  would  be  borne  in  equal  shares  by  the 
whole  community. 

Appellant  has  ejjtirely  failed  to  advance  any  reason,  either  in  law  or 
by  the  facts  and  circumstances  of  the  case,  which  would  justify  the 
conrt  ill  burdening  this  succession  with  an  administration.  Succession 
of  Story,  3  Ann,  502:  Kurtoii  vs.  Brugier,  30  Ann.  478;  Succession  of 
Walker,  32.  Ann.  322. 

The  judgment  appealed  from  is  correct,  and  it  is  therefore  affirmed, 
with  costs. 


No.  9163. 
John  Pasley  vs.  Mrs.  Ann  McConnell. 

Inn  tuft  to  Teco7«f  immoT^blB  property  and  to  annul  a  Sheriffs  sale,  undur  which  dof^aid- 
ut  claimB  tHln  thfiroto^  AccompfUUeil  by  more  than  one  year's  possession,  m  nequefftradoii 
of  tbB  pf^purt-y  shootd  mtt  be  unlered  withoat  the  usnal  bond,  on  an  a]]eg!ktJoii  thia  th« 
dofiindaiit  la  iiioUectiDg^  the  TeveDiieft  and  fails  to  pay  the  taxes  and  maki^  tUt!  nucessu;^ 
r«piirt  to  th«  ptopetlj. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
msot,  J.  

W.  8.  Benedicty  for  Plaintiff  and  Appellant. 
J,  Magionif  for  Defendant  and  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff  brought  suit  against  the  defendant  to  recover 
certain  immovable  property  situated  in  this  city,  and  to  annul  a  sherifTs 
sale,  under  which  defendant  purports  to  have  acquired  title  thereto. 
Alleging  that  the  defendant  was  collecting  the  revenues  of  the  property 
and  failing  to  pay  the  taxes  due  thereon,  and  also  failing  to  make  the 
necessary  repairs,  the  plaintiff  asked  that  the  property  be  jadicially 
sequestered  during  the  pendency  of  this  suit. 

Subsequently  he  took  a  rule  on  the  defendant  to  show  cause  why  the 
sequestration  should  not  issue.  He  made  affidavit  to  the  facts  of  tbe 
petition,  but  tendered  no  bond.  The  judge  below  rejected  the  appli- 
cation and  dismissed  the  rule,  and  from  this  judgment  the  plaintiff  has 
appealed.    We  think  the  judgment  should  not  be  disturbed. 

We  learn  from  the  petition  that  the  defendant  is  in  possession  of  the 
property  in  dispute,  and  had  been  for  more  than  eighteen  months  prior 
to  the  institution  of  the  suit  under  a  sheriff's  sale. 

We  know  of  no  law  that  would  authorize  the  court,  under  the  facta 
shown,  to  judicially  sequester  the  property  without  requiring  a  bond. 

Article  274,  C.  P.,  authorizes  a  court  to  order  a  sequestration  ei- 
officio,  of  real  property  where  the  title  to  such  property  is  in  dispute 
and  where  one  of  the  parties  does  not  seem  to  have  a  better  right  than 
the  other. 

It  is  further  provided — C.  P.  275 — that  a  sequestration  may  be  ordered 
at  the  request  of  one  of  the  parties  to  the  suit ;  and  the  third  claose  of 
this  article  authorizes  the  issuing  of  the  writ  for  the  very  causes  eet 
forth  in  this  instance,  i,  e, — wasting  the  revenues  and  suffering  the 
property  to  become  dilapidated,  etc.  The  next  Article  (C.  P.  276) 
prescribes,  in  substance,  that  a  party  demanding  a  sequestration  for 
any  of  the  causes  set  forth  in  the  preceding  article  must  annex  to  his 
petition  his  affidavit  as  to  the  facts  and  execute  his  bond  for  snch 
amount  as  the  judge  shall  determine,  with  proper  surety,  to  be  res- 
ponsible for  such  damages  as  the  defendant  may  sustain,  etc. 

We  see  nothing  in  the  instant  case  to  dispense  the  plaintiff  6v  u 
compliance  with  this  positive  requirement  of  the  law  touching  t  e 
giving  of  the  prescribed  bond. 

Judgment  affirmed,  with  costs. 
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The  conJitlfm  in  a  churteTpiirtj.  "Teasel  to  have  lien  on  cargo  for  freight,  dead  freight  and 
d^MDQrnfcee.'  tboa^h  binding  between  the  parties,  only  affects  cargo  shipped  by  third 
pi>rmtt]>i  vbtiu  tbn  Uittor,  Dxpr<?j»fily  or  impliedly,  have  consented  thereto. 

Hen?  kjjewledije  of  the  existence  and  terms  of  the  charter-party,  if  accompanied  by  no  modi- 
tjlnjg.  fiCCB,  uilgbt  sallice  to  biod  the  third  shipper  to  its  conditions.  But  when  the 
CdTiTtA  of  d&aMug  of  the  vesAel  has  been  snch  as  to  lead  shippers  to  suppose  that  the 
C0ii(iitlou4  woiilil  not  be  Inhliti^l  on,  and,  under  such  belief,  the  goods  had  been  sent  to 
the  vt«a«K  dud  when  the  TeaatiFs  agents  must  have  known,  when  they  received  the 
gw>dA,  that  the  Bh!ppe<t-  wonld  not  assent  to  the  conditions,  the  implication  of  consent 
trnitt  full  and  defendanta  abould  not  have  laden  the  goods  unless  they  were  willing  to 
^?<>dean  bills. 

trader  thet  dircutnatiLacsA  of  this  ease,  told  that  defendants  were  bound  either  to  give  clean 
bill  of  lading  nr  ruturn  tb<^  i^ood^. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieans. 

W.  8.  Benedict  ioT  Plaintiffs  and  Appellants. 

T,tLBemmm  ft  Payne  and  Henry  Denis  for  Defendants  and  Appellees. 


The  opinion  of  the  Couit  was  delivered  by 

Fexwer,  J.  The  case  here  arises  under  the  sanxe  charter-party 
wliich  was  considered  by  iis  in  Gomila  vs.  Adams,  recently  decided ; 
hut  the  relations  «»t  the  parties  and  the  questions  presented  are  very 
different. 

Hert^  the  plaintiffs  are  thii*d  persons  whose  goods  went  on  board  the 
ship  without  ftuy  express  agreement  as  to  their  being  subject  to  the 
coiulitiona  of  the  charter  paity.  On  presenting  their  bills  of  lading,  in 
thp  ordinary  fornij  for  signature,  the  captain  refused  to  sign  without 
inserting  m  them  the  clauses  referring  to  the  charter-party  and  bind- 
ing the  shippers  #>  itH  conditions  including  the  stipulated  "lien  for 
freight,  dead  freight  and  demurrage." 

Phitntiffs  reftiaed  to  accept  such  bills,  and  demanded  clean  bills  or 
return  of  their  goods. 

This  demand  being  denied,  they  brought  the  present  suit,  accom- 
panied by  process  of  sequestration,  wherein  they  ask  judgment  against 
he  captain  and  owners  condemning  them  to  return  the  goods,  with 
lania|Te«,  • 

From  an  adverse  judgment  plaintiffs  have  appealed. 
Following  plaia  pritiHpleHof  the  law  of  contracts  and  well  considered 
uthorities,  we  held  in  the  Gomila  case^  that  the  stipulation  in  the 
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(^harter-party,  ''  vessels  to  have  a  lien  on  the  cargo  for  freight,  dead 
freight  and  demurrage,"  was  valid  and  binding  as  between  the  parties, 
and  gave  the  vessel  the  right  to  refuse  cargo  not  subjected  to  such  lien* 

The  effect  of  such  stipulation  upon  cargo  shipped  as  the  property  of 
third  persons  has  been  considered  in  sundry  cases.  It  is  well  settled 
that  where  the  shipper  has  accepted  bills  of  lading  expressly  subject  to 
the  conditions  of  the  charter-party,  his  goods  fall  under  the  lien.  Por- 
teous  vs.  Watney,  3  L.  R.  Q.  B.  Div.  p.  534. 

Even  in  absence  of  such  clause  in  the  bills,  the  original  shipper  might 
perhaps  be  bound  if  he  shipped  with  full  notice  of  the  charter-party 
and  its  special  provisions,  though  indorsers  of  his  bill  would  not  be 
bound.  Foster  vs.  Colby,  3  H.  &  N.  705;  McLean  vs.  Fleming,  2  L.  R. 
Sc.  App.  128. 

On  the  other  hand,  it  is  firmly  held  that  third  persons  shippinf^  with- 
out notice  of  the  charter-party,  are  not  bound,  and  if  their  goods  have 
gone  on  board,  are  entitled  to  demand  clean  bills  or  a  return  thereof. 
Peck  vs.  Larsen,  12  L.  R.,  Eq.  C.  p.  377 ;  Grfi-nd  vs.  The  IbiS;  3  Woods, 
U.  S.  C.  C.  28. 

We  think  we  stated  the  correct  doctrine,  in  general  terms,  in  the 
Gomila  case,  when  we  said  that  "  the  vessel  would  have  no  such  lien 
upon  cargo  shipped  by  third  persons,  unless  the  latter  had  expressly/  or 
impliedly  consented  thereto." 

Indeed,  even  when  the  bill  of  lading  contains  express  reference  to 
the  charter-party,  tlie  rule  seems  to  be  that,  in  order  to  charge  the 
shipper  or  endorsee  of  the  bill  with  any  other  obligation  than  the  pay- 
ment of  freight,  plain  words  to  that  eflfect  should  be  used.  Smith  vs. 
SieveJting,  4  E.  &  B.  945  j  Wegner  vs.  Smith,  24  L.  J.  C.  P.  25 ;  Chap- 
pell  vs.  Comfort,  31  L.  J.  C.  P.  58  •  Grey  vs.  Carr,  L.  R,  62  B.  522; 
Russell  vs.  Niemann,  33  L.  J.  C.  P.  358  -,   Gage  vs.  Morse,  94  Mass.  401. 

The  touch -stone  of  the  present  controversy  lies  in  the  determinatioD 
of  the  question  whether  or  not  the  plaintids,  expressly  or  imphedly, 
assented  to  these  conditions.  If  they  did,  the  vessel  had  the  right  to 
require  them  to  accept  bills  making  such  conditions  eflEective,  and  wa.-^ 
not  bound  to  incur  the  labor,  expense  and  inconvenience  of  unloadinir 
the  goods.  If,  on  the  other  hand,  the  gootls  were  received  without  mck 
consent,  the  vessel  was  bound  either  to  sign  clean  bills  or  to  return  ibe 
goods.     Peck  vs.  Larsen,  above  cite^. 

If  there  were  no  other  attendant  facts  than  the  existence  of  il^t 
charter-party,  and  knowledge  thereof  by  plaintiffs  or  at  least  by  their 
agent,  prior  to  and  at  time  of  sending  the  goods,  we  should  have  little 
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difficulty  in  InferriHg  the  clearly  implied  consent  of  plaintifTe,  to  ita 
conditions,  and  in  maintaining  the  judgment  apx>ealefl  from. 

But  if  we  find  from  the  evidence  that,  notwithstanding  tlie  charter- 
party,  the  course  of  detiling  of  defendants  with  shippers  generally  and 
with  plaintiffs'  agent  in  particular  had  been  such  as  to  lead  thera  to 
suppose  that  its  conditions  would  not  be  insisted  upon^  and  tijat  goods 
would  be  received  under  clean  bills  of  lading,  and  that  under  euc)i 
supposition  and  belief  the  goods  had  been  sent  to  the  ves^sel^  atid  tliat 
defendants  must  have  known,  when  they  took  the  goodj^  on  Ixtardj  th?ifc 
plaintiffs  would  not  be  willing  to  assent  to  tlie  conditions  of  the  char^+^r- 
pai-ty ;  we  think  that  the  attempted  implication  of  consent  must  fail, 
and  that  defendants  should  not  have  t-aken  the  goods  unless  they  were  " 

willing  to  meet  the  known  expectations  of  plaintiffs. 

We]have  studied  the  evidence  with  great  care,  and  although  plain- 
^ffs'  agent  perhaps  acted  with  less  caution  than  extreme  pnidenre 
might  have  dictated,  we  are  yet  convinced  that  the  dealirigs  and  com- 
munications of  defendants  authorized  him  to  believe  that  tlie  cotton 
would  be  received  under  clean  bills;  and  still  more  clearly  are  we 
convinced  that  the  defendants  knew,  at  the  time  when  they  took  the 
goods  on  board,  that  plaintiffs  would  be  unwilling,  under  any  circum- 
stances, to  subject  their  goods  to.  the  objectionable  lieu.  Hach  being 
the  case,  defendants  had  no  right  to  infer  or  to  exact  their  c^nsent^ 
and  should  not  have  received  the  goods  unless  they  were  willing  to  m 

waive  it.  7 

As  to  their  course  of  dealing,  we  cannot  better  signalize  its  character 
than  by  stating  that  out  of  7500  bales  of  cotton  shipped  on  the  vessel, 
part  received  before  and  part  after  that  of  plaintiffs,  thi}  iine  hundred 
bales  of  the  latter,  are  the  only  ones  for  which  clean  bills  were  not 
given. 

It  is  undisputed  that  for  a  considerable  period  and  up  to  the  very 
moment  of  reception  of  plaintiffs'  cotton,  defendantf^  had  been  rei^eiv- 
ing  shipments  indiscriminately  and  giving  clean  billfi  then^for.  The 
like  course  was  resumed  and  continued  immediately  aft*ir wards. 

Plaintiffs'  cotton  reached  the  vessel  and  was  taken  on  board,  part  on 
the  19th  and  part  on  the  20th  of  October.  The  19th  wnn  the  day  when, 
under  defendants'  construction,  the  demurrage  be^ran  to  mn.  Th« 
agent'^  of  the  ship  had  received  a  cable  from  the  owners  to  give  no 
iip»»re  clean  bills,  unless  the  demurrage  was  paid  day  by  day.  It  is  true 
fhat  plaintiffs'  agent  was  advised  of  this  after  the  order  for  semi  in ^ 
\\*i^vn  their  cotton  had  been  given,  but  as  the  charterers  had  not  refused 
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to  pay  the  demurrage  and  had  askt'd  time  to  consider,  it  wftii  aot 
deemed  worth  while  to  stop  the  cotton. 

On  the  19th,  the  agent,  who  represented  also  another  sliipper,  Mr. 
Jeanrenaud,  had  an  intei'view  with  tlie  captiiin  and  agents*  of  tbc  ship 
about  his  cotton,  in  which  it  was  statf'd  thfit,  although  if  deinurrn^^ 
was  not  paid,  he  could  not  get  a  clean  bill  under  iii»  contract  wi\h  the 
charterers,  yet  if  he  would  obtain  a  cancellation  of  the  order  of  Gomila 
.  &  Co.,  the  charterers,  the  ship  would  tiike  iiia  cotton  under  direct  con- 
tract and  give  a  clean  bill.  What  more  uatural  than  for  the  agent  to 
infer  that  plaintiffs  would  be  treated  likewise  tiiid  to  coucludc  that 
either  the  demurrage  would  be  paid,  or  if  not,  it  would  t>nly  be  necces* 
sary  to  obtain  a  cancellation  of  Gomihi-fi  order,  and,  in  cither  caae 
plaintiffs'  would  get  their  bill  ? 

The  demun*age  was  not  paid,  but  Jt  iiureuaud'a  cotton  went  doim  on 
the  20th,  the  very  day  that  the  last  of  p!ai  tt tills  cotton  wa«  rt*ceived, 
and,  on  his  procuring  cancellation  of  Gomila^a  order,  clean  billa  vYere 
given  him.  Plaintiff  obtained  like  cstncellation,  hut  hi»  bills  were 
refused  on  the  inequitable  pretext  that  he  wwi  caughr  by  haviug  hia 
cotton  down,  without  first  getting  the  agreement  which  Jeanrenand 
had  secured. 

Such  unjust  discriminations  cannot  be  couiitenani^^d.  The  contract 
bought  to  be  imposed  upon  plaintiffs  iti  so  hard  that  we  share  the  sur- 
prise expressed  by  one  of  the  learned  ICnp^ish  judges  that  any  mnti 
should  ever  be  willing  to  enter  into  such  au  oue,  Wc  will  enforce  the 
contract  nevertheless,  when  consent  thereto  h  brought  liome  to  partiea, 
expressly  or  by  clear  implication,  lint,  under  the  clrcunttttanccA  of 
this  case,  we  feel  that  an  unjust  advantiige  i^  nought  to  be  takc^n  of  a 
confiding  shipper  ;  that  he  never  cousented  or  intended  to  consent  to 
this  ruinous  bargain;  and  that  defeutlant&,  when  they  received  hia 
cotton,  well  knew  that  he  did  not  and  would  not  consent. 

Acknowledging  the  forc«  and  ability  with  which  strict,  technical 
principles  of  law  are  arrayed  in  8U]>port  of  defend  a  tits'  position,  we 
are  of  opinion  that  the  circumstunces  oF  thi^  case  remove  it  from  their 
application,  and  that  it  is  one  for  the  apjdication  of  the  maxim,  *^apkf* 
juris  non  sunt  jura,'''' 

It  is,  therefore,  adjudged  and  decreeil  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed ;  and  it  is  now  onlered,  ad- 
judged and  decreed  that  there  be  judi^nient  in  favor  of  plaintiffs  and 
against  the  defendants  in  solido,  condemning  the  latter  to  return  Ui 
defendants  the  one  hundred  bales  of  cotton  shipped  by  them  on  OctoWi 
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19  and  20,  1882,  on  board  the  ship  "Altnacraig,"  or  to  account  for  t}ie 
same,  and  that  the  sequestration  herein  issued  be  maintained,  defend- 
ants to  pay  costs  in  both  courts. 
Rehearing  refused. 


I 
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No.  9182.  L^^jr2, 

341    m\ 
The  State  of  Louisiana  vs.  Joseph  Hyland.  J  is 

New  trials  in  criminal  cases  are  not  grantable  for  newly  discovered  evidence  if  it  bn  nn\y 

camnlative. 
The  word  'imprisonment*  alone  and  unqualified,  when  nsed  in  criminal  statntes,  jji  iu  con^ 

tradistinction  to  '  impri^nmemt  at  hard  labonr,'  and  means  any  other  coiifinenseDt  than 

the  latter. 
Where  the  pnnishroent  of  a  crime  is  imprisonment  at  hard  labour  and  a  pecuniary  f!ti(>.  and  (§ 

both  are  inflicted,  and  in  default  of  payment  of  the  fine,  the  ciiminal  is  sentenct<cL  to  on-  i 

oUier  term  of  imprisonment  at  hard  labour,  the  alternative  punishment  must  be  altered 

to  impriaonment.  % 

£ver3'  convicted  criminal  should  be  adjudged  to  pay  the  costeof  the  prosecution,  and  ^Tu>uld 

be  compelled  to  pay  them,  if  legal  process  can  be  made  efitoctive. 

A    PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  OrleuMS. 
l\,    Boman,  J.  I 


J.  C.  Egan,  Attorney  General,  for  the  State,  Appellee. 
Jos,  C,  Walker,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  case  was  remanded  with  instructions  to  th<'  lower 
judge  to  hear  and  preserve  the  testimony  of  the  ^vitnesses  offered  by 
the  defendant  in  support  of  his  affidavit  on  his  motion  for  a  new  trial, 
and  to  consider  the  same  and  to  act  thereon.  The  judge  has  obeyed 
those  instructions,  and  has  refiised  a  new  trial. 

Two  of  those  witnesses  were  no  longer  accessible.  One  of  thpin  lind 
left  the  State,  and  the  other  could  not  be  found.  A  third  witness  is  not 
produced  nor  is  his  affidavit,  and  his  absence  is  not  accounted  foi". 
The  affidavit  of  the  fourth  witness  is  alone  taken,  and  the  judge  per- 
mitted that  to  be  supplemented  by  two  others  whose  names  were  not 
iu  the  original  application. 

The  judge  states  that  this  new  testimony  is  identical  in  chitnirter 
with  that  given  on  the  trial — that  it  is  merely  a  repetition  of  what  was 
Bwom  by  others  before  the  jury,  and  that  the  counter  testimony  pre- 
vailed, was  believed  by  the  jury,  and  a  conviction  followed. 
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New  trials  are  not  gran  table  for  newly  diftcoTered  evidence  if  it  b* 
only  cumulative.  Roberts  v.  State,  3  Kellj,  310;  Com.  v.  Flauat^an^T 
Watts  &  Serg.  415  ;  Com.  v.  Murray,  2  Ashm^ad^  41  ;  Com.  v.  Williamfi, 
2  Ashm.  69;  GUes  v.  State,  6  Geo.  276. 

It  cannot  be  expected  that  we  should  order  a  new  trial  bccan&e  two 
of  the  witnesses  are  not  accessible.  If  tliey  could  not  be  had  when  their 
affidavits  were  needed  on  the  trial  of  this  nvotiou,  they  cannot  la*  had 
for  a  new  trial  on  the  merits.  There  is  no  suggestion  that  there  is  any  1 
probability  or  possibility  they  can  ever  be  reac|ied.  But  the  defendaDt 
has  not  been  injured  by  their  disappearance.  On  turning  to  his  aflBda- 
vit  and  motion  for  a  new  trial  in  the  former  transcript,  which  is  brought 
up  with  this,  their  names  are  mentioned  along  with  the  others,  and  the  ] 
nature  of  the  testimony  they  would  have  given-is  stated,  and  it  is  the 
same  with  all,  and  is  therefore  only  cumulative  like  that  of  the  otliers. 

The  sentence  is  identical  with  that  in  Ryder's  case,  wherein  we  held  j 
that  the  word  *  imprisonment'  alone  and  unqualified,  when  used  iu  | 
criminal  statutes,  does  not  import  imprisonment  at  hard  labour,  and 
therefore  when  one  has  been  sentenced  to  imprisonment  at  hard  labour 
for  a  crime  and  to  a  pecuniary  fine'  in  addition  thereto,  and  in  default 
of  payment  of  the  fine  to  another  term  of  the  same  kind  of  iraprison- 
ment,  the  latter  part  of  the  sentence  is  illegal.  The  sentence  of  this 
prisoner  to  the  fidl  term  of  two  years  at  hard  labour  and  to  a  fine  is 
legal,  and  he  may  be  sentenced,  in  default  of  paying  the  fine,  to  im- 
prisonment otherwise  than  at  hard  labour  for  not  longer  than  one  year. 
Rev.  Stats,  sec.  980. 

Another  correction  is  prayed  of  what  is  termed  an  inadvertence  or 
irregularity  in  the  sentence  whereby  an  ambiguity  is  introduced  to  the 
prisoner's  prejudice.  The  sentence  quoad  the  fine  fixed  it  at  five  hun- 
dred dollars  inclusive  of  costs,  and  in  default  of  payment,  inflicted  addi- 
tional imprisonnoent  and  "to  pay  the  costs." 

There  is  no  ambiguity  and  no  inadvertence  since  it  is  the  duly  of 
every  judge  presiding  at  criminal  trials  to  condemn  every  piirtj  con- 
victed to  pay  the  costs,  and  to  compel  him  to  pay  them  11'  legal  process 
can  be  made  effective. 

,The  sentence  is  perfectly  intelligible.  If  the  defendant  &ball  pay  five 
htindred  dollars,  that  discharges  the  fine  and  costs.  If  he  doc^s  not  \mj 
that  sum,  he  must  suffer  one  year's  imprisonment,  but  mmt  pay  tli« 
costs  in  any  event. 

The  case  must  be  remanded  for  the  sole  purpose  of  acntf  nciiig  t^"* 
d^endant  anew. 
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It  is  therefore  ordered  and  decreed  that  the  jud^^mont  below  is  aet 
aside,  and  the  case  is  remanded  for  sentence  to  be  passed  upon  tbe 
prisoner  according  to  law. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  prohibitiou.  The  re-f 
lator  complains  that  the  district  judge  has  rescinded  ait  order  for  a 
Baspensiye  appeal  obtained  by  him  on  the  ground  that  the  surety  in 
the  bond  furnished  is  not  good  and  solvent,  as  the  Iftw  requires. 

The  district  judge  returns,  objecting  that  the  present  procei^ding  is 
not  the  proper  one  and  that  the  surety  is  insufficient. 

I. 

[t  is  now  a  well-settled  rule  of  practice  that  when  a  Ruspe naive  ap- 
pall is  set  aside  by  a  lower  court  on  the  ground  that  the  Htiretj  does 
Dot  possess  the  qualifications  required  by  law* — (whc^ii  in  truth  siicli  is 
not  the  fact) — the  proper  remedy  is  a  prohibition. 

It  has  been  thus  held,  on  the  theory  that,  as  the  lower  court  i&  diverted 
of  jurisdiction  tlie  moment  that  a  suspensive  appeal  is  obtained  and 
pe  feeted  by  the  giving  of  a  sufficient  bond  with  i)rr»pet  surety,  th^t 
€o  irt  cannot  resume  jurisdiction  and  execute  the  judginent  sought  to 
be  8a8i>ended,  unless  the  bond  or  the  surety  are  in  reality  not  mich  as 
th'  I  law  requires. 


■I 

I 


aa  ni 
No.  9170.  ^_im\ 

The  State  ex  rel.  Joseph  Menge  vs.  N.  H.  Rightor,  Judge  of  the 
Civil  District  Court,  etc. 

Prohibition  ia  the  proper  remedy  to  arreet  further  proceedinfi^  in  an  Ap|K«(UaM€  cai>e  wb«re  i 
saspensive  appeal  has  been  obtained  from  the  Jndj^ent  tbereio  rt^ndfTPKi  nTtd  ^herc,  the 
iiaTety  being  snob  as  the  law  reqoires,  the  lower  conrt  assnmoB  bo  order  ozccatlou  to 
iasue. 

Under  the  proTlsions  of  Act  84  of  1876,  amending  Article  575  of  the  Codt  of  PtactlcAv  the 

surety  must  not  only  be  good  and  solvent  and  reside  within  the.jurJAdktion  ^t  tba  noiirt,  >, 

bnt  hare  property  susceptible  of  being  legally  reached  by  the  NliflrifT  imd  Hubj^otnil  by 
him  to  the  payment  of  the  pressing  creditor.  A  suretj'^  who  cArripR  all  hl^  pTopevf^  iu 
his  pocket  is  not  such  a  surety  as  the  law  requires  on  judicial  bundii  f[imJ9bi*d  to  «iii' 
pend  the  execution  of  judgments.    28  Ann.  884.  overruled. 

The  sarety  in  this  casn  is  not  a  sufficient  one  and  the  order  of  appeal  wii4  property  reMinded.  M 

Application  for  prohibition.  1 

Braughuy  Buck  &  DinJcelspiel  and  W.  O,  Hart  for  the  Relator. 
James  Wilkinson  and  Jos,  H,  /Rearing  for  the  Res j sentient. 


i 


i 
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state  ex  rel.  Menge  ts,  Rightor,  Jndge. 


The  district  judge  claims  that  there  has  been  made  an  innovataon  in- 
the  law  by  Act  24  of  1876,  which  provides  that  *Hhe  party  furnisbin^ 
the  security  shall  prove  his  solvency,  to  the  satisfaction  of  the   csonrt, 
whenever  it  is  questioned  by  any  party  interest-ed  in  the  appeal.^ 

The  object  of  this  formal  legislation  was  to  do  away  with  an  offenaiire 
jurisprudence  of  severiil  years'  standing,  which  had  just  previously 
established  that  the  insufficiency  of  the  surety  had  to  be  shown  by  the 
attacking  party,  and  to  fasten  beyond  cavil  the  burden  of  proof  as  to 
the  sufficiency  of  the  surety ,  on  the  principal  in  the  bond.  See 22  Ann. 
592;  23  Ann.  714;  25  Ann.  616.  The  anvs  now  rests  on  the  appellant. 
See  '^  Ann.  737. 

No  doubt  inferior  courts  have  always  had,  and  still  have,  primaidly, 
jurisdiction  to  test  the  sufficiency  of  the  bond  and  of  the  surety,  but 
their  determination  on  that  subject  has  never  been  considered  beyond 
review  by  the  appellate  court.  This,  necessarily,  should  take  place  in 
as  summary  a  manner  as  practicable,  in  furtherance  of  the  ends  of 
justice. 

An  attempt  to  execute  a  judgment  from  which  a  suspensive  appeal 
has  been  taken  and  perfected,  by  tlve  giving  of  such  bond  and  surety 
as  should  be  furnished,  is,  therefore,  deemed  a  usurpation  of  authority, 
restrainable  by  prohibition. 

II. 

The  evidence  shows  that  the  surety  owns  a  piece  of  vacant  real 
estate,  negotiable  securities  and  his  room  furniture;  that  he  is  indebted 
in  the  sum  of  $1100 — $452  whereof  are  secured  by  mortgage  on  the 
property  and  the  balance  by  pledges  worth  between  $700  and  $800, 
assessed  for  taxes  at  $500  or  $600;  that  the  negotiable  securities  are 
worth  $1000  and  over,  without  stating  how  much. 

The  surety,  on  the  stand,  states  that  the  notes  are  in  his  possession, 
and  that  it  would  be  very  difficult  for  the  sheriff  to  seize  them  under 
execution,  if  he  could  seize  them  at  all. 

Conceding  that  the  collaterals  given  to  secure  that  portion  of  the 
surety's  debt,  which  is  not  protected  by  the  mortgage,  are  not  in  the 
surety's  possession  but  in  the  creditor's,  and  that  this  indebtedness  is 
as  though  it  did  not  exist,  because  well  guaranteeci,  it  is  clear  that  the 
only  tangible  property  which  the  surety  does  not  carry  about  his  per- 
son or  conceal  is  the  real  estate,  which  is  encumbered  to  pay  not  only 
the  capital  but  also  the  interest,  and  eventually  the  costs  of  suit  in  case 
of  non-payment.  Deducting  the  capital,  $452,  from  the  highest  valua- 
tion put  on  the  property,  $800,  the  balance  left  wouTfl  l>e  sufficient  to 
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co^  er  the  inriouut  of  the  bond }  but  it  is  not  prudent  to  accept  the  value 
of  pro]w>rty  usseHwed  at  $500  to  be  $800,  and  to  suppose  that  the  del  it 
i^ei'ured  l>y  mortgage,  when  demandable,  will  consist  of  its  capital  only, 
and  will  be  promptly  and  fully  i)aid.  Should  it  not  be  so,  and  were 
legal  proceedings  ref|iiired  to  enforce  payment,  the  probability,  not  to 
say  certainty,  is,  that  the  property  would  bring  less  than  the  valuation 
put  on  it  by  its  owner,  and  that  the  n\argin  between  the  mortgage  debt 
and  the  price  of  sale  will  be  absorbed  by  the  costs  of  suit.  , 

The  other  tangible  property,  the  room  furniture,  which  is  not  de- 
scribed in  detail,  and  so  insignificant  that  it  is  not  even  apprai^eil, 
would  DO  donbtj  for  the  better  part,  be  exempt  from  seizure  under  t!»e 
provision.s  of  Act  70  of  1876,  sec.  1,  amending  Art.  644,  C.  P. 

The  only  reiuftinmg  property  owned  by  the  surety  would  then  con- 
ftiet  of  the  negotiable  securities,  which  are  in  his  possession  and  which 
lie  aays  the  Hlieritt*  would  not  reach  if  he  did  not  choose  to  let  him. 

It  is  true  tbey  are  valued  at  $1000  and  more,  but  are  they  that  kind  ■ 

of  proiierty  SThieh  a  ,**arety  on  a  judicial  bond  should  be  required  to  own  * 

til  be  such  Biirety  a8  tlie  law  requires? 

It  is  wortliy  of  note  that,  as  regards  the  qualifications  of  a  surety  on 
a  bond  for  a  suspensive  appeal,  the  law  hae  provided  from  the  begin- 
ning to  the  present  time,  that  such  surety  must  be  good  and  solrenf; 
but  that  in  lB7fi,  the  Legislature,  amending  Art.  575,  C.  P.,  has  snper- 
added  that  the  surety  should  have  property  liable  to  seizure  to  tlje 
am  on  u  t  o  f  1 1  m  obi  iga  tion. 

So  that  the  qualifications  of  a  surety  are,  that  he  should  be  good,  sol- 
vmit  and  have  property  liable  to  seizure.    Act  24, 1876,  pp.  49,  50. 

A  surety  must  be  *jood}  that  is,  must  be  of  full  age,  compos  mentis,  re- 
sident, qualified  to  serve;  namely,  competent  to  enter  into  the  contract. 

He  ninst  be  sohent;  which  means,  able  to  pay  fully  his  debts  and  lia- 
bi  Hi  ties,  incliuHng  tlie  amount  of  the  bond. 

He  must  have  tangible  property  susceptible  of  seizure. 

It  cannot  be  assumed  that  when  the  Legislature  undertook  to  amejid 
the  article  by  requiring  that  the  surety  should  have  property  liabk  Ut 
seizure,  it  only  meant  property  not  exempt  from  seizure,  for  that  would 
have  been  doing  a  vain  thing,  and  for  the  reason  that  a  surety  who 
'^wncd  only  property  exempt  from  seizure  never  was  deemed  to  be  good 
i»d  s^ufficientj  as  no  execution  could  be  legally  levied  on  and  satiaiied 
iTom  that  sort  of  property. 

Wliat  the  Legislature  intended  to  say,  and  did  say,  is,  that  the  surety 
hould  have  tangible  property  not  exempt  from  seizure,  t.  e.,  assets  8us- 


( 
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ceptible  in  nature  of  being  easily  reached  by  the  fiheriff  and  subjected 
by  him,  by  sale,  to  the  payment  of  the  pressing  creilitoi'is  rlaim. 

We  have  taken  pains  to  review  the  reported  casew  in  which  the  c]iie^- 
tion  of  sufficiency  of  a  surety  on  a  judicial  bond  has  been  ooneidered, 
and  we  have  failed  to  discover  a  single  one  in  wliich  a  surr^  haft  ever 
been  held  to  be,  such  as  the  law  requires,  who  earned  nil  his  property 
in  his  pocket,  a  locus  to  which  the  sheri£f's  grasping  hand  t-ann^t,  ^vitl)- 
out  molestation  and  danger,  usually  find  its  way.  Such  fiiiroty,  we 
think,  is  not  that  which  the  law  demands  shall  b*^  fitrniBlted  for  the 
safeguard  of  a  creditor  whose  rights,  recognized  aiul  liquidated  by  a 
judgment,  are  designed  to  be  kept  in  abeyance  by  a  sugpensive  appeal 
or  otherwise. 

Pothier  says  that,  in  judging  of  the  solvency  of  the  surety  aad  the 
sufficiency  of  his  property  to  answer  for  the  debt,  no  regard  is  com- 
monly paid  to  movable  property,  as  that  is  easily  alienated  and  is  not 
followed  by  hypothecation.  Nevertheless,  if  the  debt  is  moderate  and 
the  engagement  is  not  to  continue  long,  merchantii  who  have  a  well 
established  business  are  admitted,  although  their  fortune  may  eonaiai 
in  movables.    Pothier  Obi.  p.  319  (390),  quoting  liusua^e. 

On  the  report  of  Article  2018  N.  C.  which  is  our  Ai title  3042  R.  C.  C\ 
Freilhard  says  that  the  object  of  suretyship  is  to  ninke  certain  the  eie* 
cution  of  the  obligation.  Hence,  the  surety  must  have  property,  the 
discussion  of  which  is  not  too  painful.  The  facility  of  ailing  a  debtor 
forms  part  of  his  solvency.  See  Chabot  Rapport,  1 1  Fel>.  1 8114 ;  La- 
harz,  14  Feb.;  Trielhard,  3  Feb.;  Expos^  du  Corpw  Lc^slatif, 

It  is  true  that  in  France  the  law  requires  the  ownership  of  real  estate^ 
but  the  authorities  referred  to  are  anterior  to  the  N.  i\  Pqthif^r  i ft  the 
commentator  from  whom  Art.  R.  C.  C.  3042,  is  substantially  taken. 

From  this  stand-point,  the  decision  made  by  the  same  Court  (t!jc 
effect  of  whose  jurisprudence  was  abridged)  in  Stnte  er  rel.  Fal>rc  vs. 
Judge  Fifth  District  Court,  28  Ann.  884,  which  coniinents  on  tlie  act  of 
1876,  as  far  as  in  conflict  with  the  present  views,  must  be  considered  a« 
hereby  overruled. 

We  here  append  a  note  of  the  authorities,  or  pretedents*  which  we 
have  re-examined  on  the  question  of  form  of  proceeding  and  qualificji- 
tion  of  surety:  2  R.  551;  21  Ann.  43, 114, 364, 735;  22  A.  115;  23  Ann. 
279,  491 ;  24  Ann.  316,  328;   27  Ann.  662,  6S5,  697;  ;34  Ann.  00. 

We  concur  with  the  district  judge,  that  the  surety  offered  in  this  cane 
is  not  such  as  the  law  requires,  and  that  he  was  right  in  rescinding  ilie 
order  for  a  suspensive  appeal. 
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State  ex  rel.  Menge  vs.  Rightor,  Jadge.  j 

It  is,  therefore,  onlered  that  the  restraining  order  herein  made  in 
itmine  Ite  annulled  and  that  the  application  for  a  prohibition  be  refaaed, 
with  costs. 


► 


► 


Dissenting  Opinion. 

Fennbr,  J.    I  am  perfectly  satisfied  that  the  surety  in  thift  c^fto  pos- 
sessed all  the  qualifications  required  by  law.    Negotiable  .securitit^Sj  Hiid  | 
even  money,  are  undoubtedly,  under  the  law  of  this  State,  **piopt*rty  f 
hable  to  seizure."    No  law  exempts  them  from  seizure,  and  tliiH  \h  the 
only  test  imposed  by  the  law-maker.     State,  etc.  vs.  Jud^r,  :i5  Ann.  7"W, 

Under  the  definitions  of  the  terms  "good"  and  "soUtnit"  ^ven  iti 
the  majority  opinion,  the  motive  of  the  Legislature  iu  nmkin^  the 
amendment  of  1876  is  sufficiently  apparent. 

The  opinion  says,  "  good"  4neans  *' of  full  age,  compos  taen^,  resident, 
qualified  to  serve,  namely,  competent  to  enter  into  the  contract ;"  "  sol- 
vent" means  **able  to  pay  fully  his  debts  and  liabilities^  including  the 
amount  of  the  bond." 

Obviously,  a  man  might,  under  these  definitions,  be  good  and  sotrent  • 

without  possessing  "property  liable  to  seizure  to  the  ninount  of  the 
obligation." 

I  am  satisfied  the  amendment  was  made  with  reference  to  the  en- 
larged homestead  exemption  which  had  been  granted  by  the  act  of  I8fi5^ 
under  which  a  man  might  possess  as  much  as  $2000  worth  of  property 
without  owning  a  dollar,  and  yet  be  practically  worthl<  ss  iia  ii  surf^ty^ 
because  his  property  would  not  be  "liable  to  seizure."  Heiirn  the  ne- 
cessity for  and  motive  of  the  amendment. 

The  rule  now  adopted  by  the  m^ority  sets  up  the  habiUtt  of  jjroperty 
as  the  test  of  sufficiency,  and  practically  makes  the  surety  himself  the 
arbiter  of  his  own  competency.  If  he  desires  to  qualify,  hti  hjis  only,  as 
he  goes  on  the  stand,  to  take  his  money  or  securities  out  of  his  pocket 
and  hand  them  to  a  third  person,  and  he  is  a  good  surety.  If  he  wialu'fi 
to  be  rejected,  let  him  take  his  money  and  securities  out  of  h^mk  and 
put  them  in  his  pocket,  and,  prestOy  he  is  disqualified.  What  priicticiil 
purpose  is  accomplished  by  such  a  rule?  Though  he  place  hia  f»ropettv 
within  reach  of  the  sheriff  on  the  day  when  he  is  called  to  i^ttalify,  ]w 
may  put  it  in  his  pocket  an  hour  afterwards  and  laugh  defiance  at  tl»e 
officer. 

Indeed,  whatever  be  the  nature  and  amount  of  the  propertj^  posaesfted 
by  a  surety,  nothing  prevents  him  from  converting  it  into  cash  and 
pocketing  it,  to  the  discomfiture  of  legal  process. 


Digitized  by  VjOOQIC 


716  SUPREME  COURT  OF  LOUTSIAJIA. 

Cameron  vs.  Lane  and  Hasband. 

It  is  clear  that  the  law-maker  proceeded  on  the  supposition  that  a 
man  who  is  good  for  his  debts  and  possesses  "  property  liable  to  seiz- 
ure" sufficient  to  pay  them,  will  do  so,  and  that  he  will  not  suffer  his 
means  to  lie  idle  and  profitless  on  his  person  in  order  to  escape  their' 
payment. 

"Straw  bail"  is  proverbially  odious;  and  if  the  Legislature  desired 
to  secure  the  absolute  ultimate  responsibility  of  judicial  sureties,  it 
might  do  so  by  requiring  the  possession  of  tangible  property  and  secur- 
ing the  bond  by  mortgage  or  lien  thereon. 

The  rule  now  adopted  does  not  improve  the  ultimate  responsibility 
of  sureties,  and  it  imposes,  in  my  view,  a  new  qualification  which  the 
legislature  has  not  required, 

I,  therefore,  dissent. 


Poch6,  J.    I  concur  in  the  dissenting  opinion  of  Mr.  Justice  Fenner. 
Rehearing  refased. 


No.  9113. 
R.  S.  Cameron  et  al.  ^s.  M.  M.  Ada  Lane  and  Husband. 

The  Code  of  Praotioe  contains  no  rales  or  special  provisions  anthorizinfi:  and  regolatins  ftp- 
plications  for  continnanoe  of  a  cause  on  account  of  the  absence  of  one  of  the  parties  to 
the  suit,  who  desires  to  testify  in  the  canse. 

^Qoh  applications  most  be  left  to,  and  controlled  by,  the  sound  discretion  of  the  trial  joAgf, 
whose  ruling  will  not  be  disturbed  on  appeal  unless  manifestly  erroneous  or  glsringlj 
ni^ust.  A  ruliug  which  denies  a  continuance  to  a  party  domiciled  in  the  parish  in  wMcfa 
the  suit  is  pending,  urged  on  the  ground  of  the  absence  of  that  party,  at  his  tomporsrr 
residence  in  another  parish,  and  of  the  indispensable  importance  of  his  testimony,  vrhkh 
he  desires  to  be  taken  under  a  commission,  is  not  erroneoiis,  and  will  be  upheld  by  the 
Supreme  Court.  A  continuance  will  not  be  granted  on  the  ground  that  the  ooonsel  of 
the  party  applying  for  it  is  called  away,  and  that  his  presence  is  demanded  forimpoHut 
professional  business  pending  in  the  court  of  another  parish  in  which  he  resides  sod 
practices.  In  an  action  of  partition,  the  judge  has  the  legal  authority  to  select  the  beet 
means  of  discovering  the  most  efficient  mode  of  effecting  the  partition ;  to  that  end  ht 
may  appoint  experts  for  the  purpose  of  examining  and  repoiiiing  the  true  condition  of 
the  property,  and  of  suggesting  a  mode  of  partition.  The  law  does  not  require  him  to 
consult  either  party  in  the  selection  of  experts. 

In  their  examination  and  deliberations,  the  experts  are  not  required  to  proceed  iwntEBdki' 
torily  with  the  parties;  thev  are  not  compelled  to  notify  or  consult  either. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
Barhin,  J. 

Bobt,  P.  Htmter  and  JohnC.  Wickliffe  for  Plaintii]&  and  Appellees. 

Joseph  P.  Hornor  and  Franois  W.  Baker  for  Defendants  and  App  - 
lants. 
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The  opinion  of  the  Coiirt  was  delivered  by 

PocHEj  J.  Tlua  18  an  action  of  partition,  in  which  the  defendant 
denies  the  ownership  of  plaintiffs  in  any  portion  of  the  lands  which 
th*jy  claim  to  hold  in  indivision  with  her.  The  defendant  prosecutes  this 
appeal  from  a  judgment  in  favor  of  plaintiffs,  ordering  a  partition  in 
kind  of  the  hinds  in  question,  and  referring  the  parties  to  a  notary  ap- 
|K>ii]ted  to  make  the  partition. 

In  an  asj^ijucniuent  of  errors,  she  complains  of  numerous  irregularities 
in  the  proceedings ;  we  shall  notice  them  in  the  order  in  which  they 
are  presented,  Ist.  Her  principal  and  bitterest  complaint  is  levelled  at 
tilt?  judge's  refusal  of  a  continuance  of  the  cause,  for  which  she  had 
pre^jented  two  distinct  and  successive  motions.  The  following  recital 
of  proceedings  ia  necessary  to  a  proper  solution  of  the  points  raised  in 
that  connection  : 

The  record  show«  that  the  defendant,  Mrs.  Lane,  was  domiciled  in 
the  pfLri^h  of  (vnint  at  the  time  that  this  suit  was  instituted  in  said 
parish,  on  the  4th  of  January,  1883,  but  that  at  the  time,  and  in  March 
foJlowin;^,  wheji  the  trial  occurred,  she  was  absent  from  the  parish^  and 
was  lit  her  teiiiponiiy  residence  in  the  city  of  New  Orleans. 

(^■oTistrnctive  service  of  citation  was  made  at  her  domicile  in  Grant 
parish  on  tlie  5th  of  January,  and  personal  service  was  made  on  her  in 
Xew  Orleans  oji  January  18th.  On  plaintiff's  prayer,  a  surveyor  and 
two  experts  were  appointed  by  the  judge  on  January  6th  for  the  pur- 
pose of  reporting  the  situation  of  the  lands  sought  to  be  divided,  and 
of  sugi^entiug  n,  mode  of  partition  in  the  premises. 

The  surveyor  and  experts  thus  appointed  were  qualified  on  January 
12th,  and  on  tlie  sjinie  day  they  submitted  their  report. 

On  Marcli  7th  defendant  filed  her  answer,  which  put  plaintiffs'  al- 
leged title  at  issue. 

On  March  Bth  the  case  was  fixed  for  trial  for  the  fifteenth  of  that 
niouth.  On  the  lOtli  of  the  same  month  the  defendant's  counsel,  who 
was  then  in  attendance  at  the  court,  filed  his  first  motion  for  a  contin- 
uance of  the  cause  to  the  next  term  of  the  court.  The  motion  charged 
in  sabstance  that  defendant  was  in  New  Orleans  ill,  and  that  her  testi- 
mony was  in disp<fn sable  to  her  defense,  and  that  it  could  not  be  taken 
before  tlie  return  of  a  commission  issued  on  March  8th  for  the  testimony 
of  a  witness  in  Rapides  parish,  which  had  been  made  returnable  on  the 
ir*th,  and  that  lior  leading  counsel,  the  affiant,  was  called  to  New  Or- 
leans, the  place  of  his  residence,  on  importiint  professional  business, 
for  which  his  prt^eence  was  indispensable.    Th^  motion  was  denied; 
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whereupon  defendant's  counsel  proceeded  to  New  Orleans,  wh«i?,  on 
the  13th  of  March,  he  prepared  and  swore  to  a  second  motion  for  a  con- 
tinuance, which  he  forwarded  to  the  court  in  Grant  parish,  accompa- 
nied by  interrogatories  to  be  propounded  to  his  client  in  New  Orleans, 
and  in  which  he  reiterated  the  ground  of  the  professional  business 
which  required  his  presence  in  that*  city.  The  petition  praying  for  a 
-commission  to  take  the  defendant's  testimony  was  sworn  to  by  herself 
on  the  13th  of  March  in  New  Orleans^  These  documents  reached  the 
court  and  were  filed  on  March  15,  and  no  action  appears  to  have  been  , 
taken  on  the  petition  for  a  commission,  but  the  motion  for  a  continn-  i 
ance  was  overruled.  In  the  meantime,  on  the  9th  of  March,  the  cause 
was  reassigned  for  trial  for  the  16th  of  the  month,  on  which  day  judg- 
ment was  rendered  as  hereinabove  stated.  The  case  was  tried  in  the 
absence  of  defendant  and  of  her  counsel.  From  the  foregoing  state- 
ment, it  appears  that  the  main  grounds  of  the  two  motions  for  contind- 
ance  were : 

1  St.  The  absence  of  defendant's  leading  counsel.  2d.  Her  own  ab- 
sence, and  the  indispensable  importance  of  her  own  testimony. 

1st.  The  first  ground  involves  the  proposition  that  an  attorney  who 
resides  and  practices  his  profession  in  the  city  of  New  Orleans,  where 
the  district  courts  are  constantly  in  session  from  the  month  of  Novem- 
ber to  July  of  each  year,  can  obtain  the  continuance  of  a  cause  in  which 
he  is  engaged  in  one  of  the  country  parisiies  of  the  State,  in  which  only 
four  terms  of  court  are  held  annually,  on  the  ground  that  his  presence 
is  needed  in  the  city  of  his  residence.  The  mere  statement  of  the 
proposition  is  its  best  refutation.  The  recognition  of  such  a  nde  wonld 
]»lace  it  in  the  power  of  a  recalcitrant  defendant  to  i^roerastinate  litiga- 
tion to  an  indefinite  period  of  time,  the  eflfect  of  which  would  be  tanta- 
mount to  an  absolute  denial  of  justice.    Kohn  vs.  Short,  18  Ann.  291. 

2d.  The  second  ground,  which  hinges  upon  the  absence  of  the  de- 
fendant herself,  presents  a  question  somewhat  novel  in  oar  jiyriJ^prn- 
dence,  and  hence  we  have  given  the  subject  a  great  deal  of  refif^ctidu 
and  study,  including  a  thorough  examination  of  all  our  reports  on  the 
<|uestion  of  continuance  of  cases.  It  is  to  be  noted  that  our  present 
('ode  of  Practice  has  been  adopted  since  the  enactment  of  the  law  nnder 
which  parties  to  suit^  are  entitled  to  testify  in  their  own  l)ehalf.  and 
that  it  contains  no  provisions  on  the  subject  of  continuance  of  niUficvi 
which  could,  under  any  construction,  possibly  apply  to  the  testimony 
of  parties  to  the  suit. 
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On  the  eontrarj,  every  pr^viiioti  om  tbe  sul^jtjct  is  pregnant  with  tho 
iden  that  partios  to  aiiits  are  entitled  to  no  relief  hy  ueanf^  of  continue 
Auce  T\1th  a  view  to  secure  their  own  testimony. 

Artiele  4(15  provides  for  the  case  wlien  a  witnesfl  summoned  in  tlw 
cninse  liaa  gone  away,  and  the  party  apply inif  for  a  continuance  swears 
that  be  did  not  know  the  intention  of  the  witneaa,  or  could  not  prevent 
bis  departure. 

Article  47  J  fnrnii^hes  the  reniedy  to  compel  the  att«^ndanee  of  a  wit- 
neBfl  duly  eiinimoned,  by  means  of  an  attaclinient. 

Article  467  provides  for  the  cafie  of  the  etekneaa  of  a  witncsts,  and 
points  out  the  mode  of  secnring  his  testimony, 

Article  46H  fiiroishes  the  means  of  avoiding  the  continuance  of  a 
cause  on  the  ground  of  the  absence  of  one  or  several  witnesses,  by  re- 
qairing  the  party  relying  on  the  testimony  of  such  witnesses  to  disclose 
nn  oath  what  facts  he  int4^nds  t^*  prove  by  them.  But  the  Code  is  abso- 
lately  silent  on  the  subject  of  unavoidable  or  even  unforeseen  absence 
of  one  of  the  parties  to  the  suit,  whose  testimony  may  be  needed  in 
najiport  of  hie  cause, 

Henc^,  the  only  guidance  of  conrta  in  such  an  emergency  is  Article 
468,  which  provides  afi  follows : 

**  The  vAinvt  hae^  besides,  a  diaeretionary  power  to  grant  cootinnant'e 
whenever  the  cause  alleged  by  the  party  applying  for  it  appears  sntifi- 
eient  to  justify  the  sameJ^ 

This  article  involves  the  discTction  wliirh  is  lodged  in  courts  of  the 
fir^t  instauce^  and  hence  it  has  lieen  uniformly  held  by  thiii  Court,  that 
siicb  a  discretion  is  very  great  and  exceedingly  delicate,  and  that  it 
will  never  be  interfered  with  by  the  appellate  trihuual,  eitcept  in  ex- 
treme cases,  where  it  appears  that  a  glaring  iu justice  has  been  done  to 
the  party  apii lying  for  a  continuance. 

If  this  rule  is  safe  and  wise  in  ordinary  cases,  it  must  apply  with 
greater  certainty  to  cassea  where  the  continuance  prayed  for  is  predi- 
cated on  the  ahseof^e  of  n  i>aity  to  tlie  suit,  and  on  the  in  dispensable 
character  of  his  testimony  in  tiie  cause.  Hut  the  climax  of  the  rule 
will  certainly  be  found  in  a  case  wiiere  the  party  whose  absenc^e  is 
made  the  basis  of  the  motion  for  a  continuance  is  a  resident  of  the  par- 
is*  '  in  which  the  suit  is  ]»ending,  as  is  shown  in  the  case  now  before  us. 

Pbe  suit  had  been  pending  F^iucc  January  4th ;  pffrnonal  sertiee  hud 
ht  H  nui^te  on  Jatnwnj  ISth  ;  her  defense  was  want  of  titles  in  her  ah 
h  *d  co-owuers;  the  report  of  experts  which  she  opposed  bad  la^en  on 
fil    iuio«  the  I2th  of  JaaiuiT-y,  and  she  certainly  knew  the  importance  of 
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her  testimony,  and  she  must  have  been  aware  of  her  future  mtentioD, 
so  as  to  prepare  in  advance  for  the  emergency  of  her  absence  from 
home  at  the  time  she  intended  to  file  her  answer.  All  these  incidents 
and  movements  were  under  her  absolute  and  exclusive  control,  and 
hence  she  could  not  be  heard  to  plead  surprise,  or  that  she  had  been 
prevented  from  preparing  her  proof  by  some  unforeseen  cause.  G.  P. 
464. 

It  is  true  that  in  her  counsel's  affida\it  in  support  of  his  motion  for 
a  continuance,  on  the  10th  of  March,  we  find  the  statement  that  she 
was  ill  in  New  Orleans.  But  it  is  a4)parent  that  when  in  Colfax,  Grant 
parish,  he  hazarded  that  assertion,  he  was  misinformed  as  to  her  true 
condition  j  for  on  the  13tli  of  tlie  month,  only  three  days  later,  she 
went  in  person  before  a  notary  and  swore  to  the  allegations  in  her  pe- 
tition for  a  commission  to  take  her  own  testimony.  We  note  also  that 
in  the  motion  of  March  13th  no  reference  is  made  to  the  condition  of 
her  health,  and  that  the  assertion  of  her  illness  is  not  repeated.  Had 
she  left  this  city  by  the  same  train  which  carried  her  papers,  she  could 
easily  have  been  in  Colfax  on  the  15th,  the  day  before  the  trial.  Under 
the  theory  of  her  motion  for  a  continuance,  the  district  judge  was 
practically  called  upon  to  decide  that,  in  his  opinion,  a  party  to  a  soit 
pending  in  Grant  parish,  in  wliich  he  resides,  is  entitled  to  a  continn- 
ance  for  the  purpose  of  t^ikiug  his  own  testimony  in  New  Orleans, 
where  he  is  sojourning,  and  when  it  appears  from  his  own  papers  that 
he  is  well  enough  to  go  before  a  notary  in  person  and  swear  to  the  nec- 
essary aflidavit.  The  judge  exercised  his  discretion  to  the  reverse,  and 
we  cannot  assume  the  responsibilitj^  of  disturbing  his  ruling. 

Had  the  affidavit  for  the  motion  shown  that  the  defendant  had  been 
unexpectedly  taken  suddenly  ill,  she  would  have  presents  an  entirely 
different  state  of  afi&iirs,  and  doubtless  the  judge  wouid  have  ruled 
otherwise.  But  even  on  that  state  of  things  we  do  not  propose  to  indi- 
cate what  ruling  should  be  made.  The  judge  iu  his  discretion  must 
deal  with  each  particular  case  as  it  presents  itself;  and  we  repeat  tiiat 
his  discretion  will  not  be  disturbed,  except  in  extreme  cases.  Thifi 
Court  has  gone  to  a  great  length  in  upholding  district  judges  on  similar 
rulings  in  the  trial  of  cases. 

In  the  case  of  Richardson  vs.  Dinkgrave  et  al.,  26  Ann.  6^,  plaii 
tiffs  counsel  moved  for  the  continuance  of  the  cause  on  trial  from  Sal 
urday  to  Monday,  so  as  to  send  for  their  client,  who  was  in  the  pans? 
and  whose  testimony  was  indispensQ,ble  to  her  cause,  and  this  Cou 
sustained  the  refusal  of  tlie  district  judge.    The  coxurt  said:  '*  Plainti 


Digitized  by  VjOOQIC 


I 


•    NEW  ORLEANS,  MAY,  1884.  721 

tJaTneron  re.  Lane  and  Hnsband. 

bad  nafc  b^eu  sulipn^naed  as  a  witness,  and  there  was  no  process  by 
wliicb  her  iitt<?Ti(laiice  could  have  been  compelled.  If  she  had  intended 
tr>  hi!  heanl  in  li*jr  own  behalf,  she  should  have  been  present  to  testify 
when  tlio  time  rume.  *  ♦  •  The  question  is,  whetlier  she  had  the 
ri^ht  to  have  the  case  postponed  in  order  to  give  her  an  opportunity  of 
beini:  hejinl.  Bhe  unquestionably  had  not  the  right,  and  tlie  judge  did 
not,  therefore,  err  id  refusing  to  continue  or  postpone  the  case  on  ac- 
count of  her  absence."  This  was  beyond  a  doubt  a  more  rigorous 
ruling  than  the  one  now  under  consideration,  but  tlie  discretionary 
power  of  the  tower  court  was  maintained  and  upheld. 

Ilefendant'a  counsel  call  our  attention  to  the  case  of  Calhoun  vs. 
Bauk,  28  Ann*  960,  in  which  plaintiff  was  allowed  a  continuance  for  the 
purpose  of  awaiting  ttie  return  of  q.  commission  to  take  plaintiff's  jwn 
tc^fithnony.  But  in  that  case  plaintiff  was  not  a  resident  of  Louisiana, 
and  tlie  delay  tlxcd  for  the  return  of  the  commission  had  not  yet  ex- 
pired. However^  in  so  far  as  the  ruling  of  that  case  conflicts  with  the 
Titnt  s  announced  in  the  Richardson  case,  decided  by  the  same  bench, 
and  witli  the  views  herein  expressed,  it  must  be  considered  to  that  ex- 
tent as  overruled. 

We  have  carefully  examined  and  given  due  consideration  fco  the 
numerous  antliorities  cited  by  defendant's  counsel  j  but  mth  the  ex- 
ception of  the  case  just  disposed  of,  their  cases  refer  to  discussions  in- 
volving the  general  rules  of  continuance,  antedating  and  having  no 
reference  to  applicutionB  for  continuances  by  parties  to  the  suit  with  a 
view  to  sec^tre  their  own  testimony.  We  are  aware  that  the  rule  as 
establish^^d  in  our  jurisprudence  is  that  "Diligence  in  law  means  doing 
everything  reasonable,  and  not  everything  possible."  Our  opinion  is 
thiit  the  defendant's  motion  does  not  show  a  compliance  with  that  rule, 
and  til  at  she  was  not  entitled  to  a  continuance  as  prayed  for.  We  have 
been  thus  partii  vilar  and  at  great  pains  in  dealing  with  this  question, 
on  account  of  its  growing  importance  under  oiu*  amended  laws  of  evi- 
dence. 

On  the  Merits. 

2d.  The  errors  assigned  by  defendant  are  substantially  that  the  judge 
ordered  a  partition  of  the  property  without  passing  on  the  issue  of 
plaintiffs'  tit3e&  raised  in  her  answer,  and  in  appointing  experts  In  an 
mparif  onler,  and  in  entertaining  the  report  of  the  experts  which  had 
lieen  made  ex  parity  and  in  indecent  hast^. 

WiHiout  foinnillj  psissing  on  the  issue  of  title,  the  judge  must  \w 
imdersEo^jd  tiikhsiTc  adjudicated  plaintiffs  as  the  joint  owners  of  th<' 
1^ 
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property  in  question,  or  else  be  would  not  have  ordered  a  partitdoD  at 
their  instance. 

The, decision  of  that  issue  was  an  absolute  prerequisite  to  the  juag- 
ment  of  partition.  All  issues  presented  by  the  pleadings  are  presumed 
to  have  been  disposed  of  even  when  passed  over  in  apparent  silence. 
In  the  case  of  Villars  vs.  Faivre  and  Mathews^  recently  decided,  we 
liad  occasion  to  consider  and  apply  that  rule. 

The  question  invplving  plaintiflfs'  title  to  the  property  sought  to  be 
partitioned,  loses  all  practical  importance  since  the  final  decision  ren- 
dered by  us  in  the  ca«e  of  Lane  vs.  Cameron,  and  which  was  a  direct 
suit  for  the  nullity  of  their  title.  It  was  formally  recognized  and  en- 
forced in  that  case. 

We  have  carefully  examined  the, proceedings  of  partition  in  this  case 
and  do  not  find  them  amenable  to  the  criticism  levelled  at  them  bv 
defendant  in  her  assignment  of  errors. 

As  this  was  a  proceeding  instituted  and  carried  on  contradictorily 
with  the  defendant,  we  see  no  force  in  the  objection  that  the  order  ap- 
pointing the  surv^eyor  and  the  experts  was  ear  ^arte.  We  know  of  no 
rule  of  law  which  required  the  judge  to  consult  either  party  in  snch 
appointment  and  we  have  been  referred  to  none. 

The  fundamental  principles  of  our  law  is  that  ^^  no  one  can  be  com- 
pelled t-o  hold  property  with  another,  imless  the  contrary  has  been 
agreed  upon ;"  hence,  "  anyone  has  a  right  to  demand  the  division  of  a 
thing  held  in  common,  by  the  action  of  partition."     C.  C.  Art.  1289. 

The  judicial  partition  must  be  resorted  to  when  the  parties  do  not 

agree  to  the  partition  or  on  the  manner  of  making  it.    C.  C.  1323.   In 

this  case  the  judge  had  no  difficulty  in  reaching  a  correct  conclusion  on 

this  first  inquiry  in  the  premises.     The  only  remaining  question  was  to 

, adopt  a  mode  of  partition. 

As  a  guide  to  his  st^ps  in  that  matter,  the  judge  has  article  1336  Of 
the  Code  which  vests  him  with  ample  jurisdiction,  to  adopt  the  mode 
which  appears  to  him  most  convenient  and  most  advantageous  to  the 
general  interest  of  the  parties. 

And,  in  this  connection,  jurisprudence  has  settled  that  the  judge 
has  the  option  to  rest  his  discretion  on  the  report  of  experts  which  lie 
has^the  legal  authority  to  appoint,  whose  report  maj^  Lov\Tver,  be 
overcome  by  evidence. 

The  record  shows  that,  after  hearing  and  considering  tbf  n  ]inn  uf 
t^xperts,  the  judge  adopted  the  mode  of  pai'tition  suggested  l»y  rluMii. 
that  he  homologated  and  ratified  their  report,  and  ordered  that  thi- 
partition  be  made  in  accordance  therewith. 
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We  fail  to  discover  any  force  in  tlie  objection  that  the  report  of  ex- 
pert* was  gotten  up  witli  indecent  haste,  htH-ausi"  it  wan  mad e  on  tlio 
same  day  that  they  were  qualified,  and  without  an  iiisiH'ctiou  or  survey 
of  the  lands  to  be  partitioned.  The  record  shows  that  they  were  fur- 
nished by  the  appointed  surveyor,  who  was  their  co-laborer,  with  maps, 
surveys  and  field  notes,  previously  made  and  taken  by  that  very  sur- 
veyor, and  nothing  more  could  be  expected  or  requin^d  of  them.  De- 
fendant does  not  allege,  or  attempt  to  show,  that  tfie  report  is  erroneous 
or  deficient,  either  in  form  or  in  substance.  The  alleged  celerity  witli 
which  the  labor  of  the  experts  was  accomplished  is^  of  itMlf,  no  valid 
or  legal  objection  to  their  report  if  it  be  not  shown  to  be  fraudulent 
or  erroneous. 

There  are  no  provisions  of  our  law  requiriitg  tlje  expert-s  to  proceed 
with  their  examination,  contradictorily  with  either  of  the  paities  to  the 
action  in  partition. 

We  are  satisfied  that  defendant  has  been  deprivefl  or  Ktrippinl  of 
none  of  her][legarright8  through  and  by  meaiifi  of  tl^e  pr<iceedinga  fi>r 
partition,  and  hence,  we  conclude  that  her  coniplaint  is  unfounded. 

Judgment  affirmed. 


Concurring  Opinion. 

Bermudbz^  C.  J.  I  consider  that  the  coutiDuanc©  wits  properly  re* 
fused;  that  the  objections  to  the  appointment  of  the  experts  and  to 
their  report,  as  well  as  to  the  manner  in  whirli  the  cawe  was  tried  aud 
disposed  of,  lack  legal  foundation. 

It  has  been  a  practice  of  long  standing  in  courts  having  competent 
jurisdiction,  to  appoint  ex  parte,  on  the  filing  of  the  petition,  exi>erti* 
to  ascertain  and  report  whether  the  property,  the  partition  whereof  is  J 

Hought,  can  or  not  be  conveniently  divided  in  kind*     When  the  parties  ■ 

thus  appointed  have  qualified  and  made  their  report,  a  rule  is  generally 
taken  on  opposite  parties  to  show  cause  why  it  should  nf^t  be  approved 
or  the  report  is  simply  filed,  to  be  acted  upon  at  the  trial  of  the  cjuse. 

This  ex  parte  appointment  and  report  have  never  been  considered  as 
conclusive  upon  the  other  parties,  who  have  always  been  properly 
recognized  the  right  and  allowed  the  privilege  of  objecting  aR  vv(>ll  t^  , 
tlie  personnel  of  the  expertise,  as  to  the  substance,  in  whole  or  i  u  part, 
of  their  report.  After  hearing,  the  court  homologates  the  report  or 
modifies  it,  or  ignores  it,  and  concludes,  sometimes,  to  Mie  reverse. 

The  court  is  not  bound  to  appoint  the  experts  and  is  not  bound  liy 
rheir  reports.     The  appointment  is  not  indiKpensable  to  h   juflgmcrrt 
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of  licitation,  which  may  be  rendered  ou  airople  tef^tininnial  proof  rif  m 
necessity.  The  latter  mode  has  l>f"(*n  cousidercd  nwd  declartri  to  bt 
often  more  satisfactory  than  the  foruit^r.  3  R.  48  j  5  A.  4J^  -  7  A.  477  j 
9  A.  197;    11  A.  388. 

Tlie  appellant's  attacks  were  brt*?ed  n^mn  untenable  ^rounds^  none  ftf 
which  had  for  its  object  the  personnd  of  the  e^pertii.  The  olyeciiijiii 
were  properly  ovei  n Jed  and  are  no  ralid  reasotifi  of  i*oi« plain t 

No  fact  is  relied  on  to  show  thiit  ,^hf!  wns  injured  by  the  appointmcDt 
and  by  the  report.  Had  testimony  been  adduced,  in  place  of  tkcrpprt 
which  was  acted  npon,  the  result  would  havt*  been  the  aanie,  the  parti- 
tion by  sale  would  have  been  ordered  and  decreed  and  tlie  prupertr 
would  have  been,  as  it  actually  iviis,  Hold. 


Dissenting  OriNiON. 

Fennek,  J.  This  is  a  partition  suit  involving  not  only  the  divieitiD 
but  the  title  to  over  seven  thousand  acres  of  hind,  appraised  in  theae 
very  proceedings  at  more  than  $7ii,(\iHK 

The  case  was  put  at  issue,  by  timely  answer,  on  the  7th  of  March. 
1883,  at  the  opening  of  the  first  term  of  court  after  filing  of  petition. 

Experts  were  appointed  on  the  ex  parte  application  of  plaintiffs,  and 
without  notice  to  defendants.  With  incredible  celerity,  these  experts 
filed  their  report  on  the  same  day  on  which  they  were  appointed,  and 
at  a  time  when  defendant  was  known  to  be  absent  from  the  parish  and 
had  not  even  been  personally  cited.  On  March  16th,  only  eight  days 
after  issue  joined,  the  case  was  taken  up  for  trial,  in  absence  of  defend- 
ant and  her  counsel,  and  judgment  wa«  rendered. 

Surely,  such  lightning  speed  in  the  disposition  of  a  controversy  of 
this  magnitude,  without  a  hearing  to  one  of  the  parties,  is  without  ex- 
ample in  judicial  history. 

It  would  not  be  too  much  to  say  that  even  had  the  absence  of  defend- 
ant and  her  counsel  been  negligent  or  unaccounted  for,  a  jodicioua 
magistrate,  restrained  by  the  fear  of  doing  injustice,  should,  of  his  owe 
accord,  have  declined  to  proceed  to  act  upon  the  report  of  experts  ao 
precipitately  framed,  without  the  fullest  opportunity  for  hearing  to  the 
parties. 

But  in  this  case,  defendant's  counsel,  a  member  of  the  bar  of  Nev 
Orleans,  on  the  day  after  issue  joined,  had  applied  for  a  comroissiou  » 
t^ike  the  testimony  of  a  witness  in  Rapides  parish,  which  was  gnuite<  . 
returnable  in  seven  days. 

On  the  10th  of  March,  he  made  a  motion  for  continuance,  suggestiu 
that  the  current  term  of  the  court  would  expire  on  the  17tb;  thath  . 
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client  wiXA  abseufc,  ill,  in  New  Orleans,  and  would  not  be  able  to  attend 
at  that  term  of  court j  that  there  was  not  time  to  procure  her  testimony 
under  commission  before  the  end  of  the  term,  because  he  was  unable  to 
prepai-e  in t^rio^a tones  properly  without  consulting  her j  that  other 
t^fttiniony  of  other  absent  witnesses  might  be  required,  the  necessity  tor 
whicb  could  not  be  determined  until  after  he  had  seen  the  testimony  of 
the  Hap  ides  witness,  for  which  a  commission  had  been  issued;  and  thut 
he  himself  was  absolutely  compelled  to  return  to  New  Orleans  on  iui- 
perativt*  busineA^. 

The  continuaurf)  was  refused.  The  counsel  then  returned  to  New 
Orleans^  eonsultiMl  with  his  client,  prepared  interrogatories  to  take  her 
testimony  and  a  petition  for  commission,  which  he  forwarded  to  the 
judge,  accomiianied  by  another  sworn  application  for  continuance.  The 
application  renclipd  the  judge  on  the  15th,  was  disregarded,  the  com- 
mi^ou  prayed  for  was  not  issued,  and  on  the  day  following  the  cause 
was  taken  up,  tried  and  decided. 

The  mere  statement  of  the  facts  indicates  the  plain  duty  of  our  in- 
terference to  avoid  the  effect  of  such  precipitate  proceedings.  In  in- 
voking extreme  technicalities,  doubtful  inferences  and  the  most  exa<"t- 
ing  mles  of  possible  diligence,  to  sustain  the  refusal  of  such  timely  and 
reasonable  applications  for  continuance,  and  to  support  a  judgment 
renderedt  without  hearing,  with  such  unseemly  haste,  in  a  matter  of 
snch  difficulty  and  importance,  I  am  bound  to  say  that  the  Court  drifts 
far  away  from  tliose  equitable  rules  which  have  guided  our  predeces- 
sors in  Bucli  mfltt<?i'8,  and  which,  in  the  language  of  Judge  Porter,  with 
the  concurrence  of  Martin  and  Matthews,  held  it  "  to  be  law,  as  it  is  cer- 
tainly the  safeftt  practice,  that  whenever  the  propriety  of  granting  u 
continuance  to  a  defendant  is  doubtful,  that  the  court  should  accord  it. 
If  any  error  is  conimitted  on  that  side,  the  consequence  is  but  delay  to 
the  plaintiff  J  *if  on  the  other,  a  mistake  might  produce  great  injury; 
pi^rhaps  ruin^  to  a  party  defending  himself  against  an  unjust  demand*" 

Lecesne  vs,  Cottin,  9  Mart.  O.  S.  457. 

Lee  vs.  Andrews,  10  id.  686. 

See,  also,  9  Mart,  457 ;  6  N.  S.  635  ;  7  N.  S.  104  ;  3  La.  448  j' 19  La, 
5r>8 ;  9  Rob.  380;  10  Rob.  97 ;  8  Ann.  467  ;  28  Ann.  260. 

These  considerations  are  enforced  in  the  instant  case,  by  the  brief 
period  for  which  tlje  case  had  been  at  issue,  by  the  unusual  expedition 
of  the  proceed ingfl,  and  by  the  natural  aversion  of  the  judicial  mind, 
to  judgments  without  hearing;  and,  stOl  more,  by  the  fact  that  it  is 
only  by  decision  of  this  Court,  rendered  since  the  present  cause  was 
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submitted,  that  the  title  of  the  plaintiffs  to  a  share  in  the  land  inFolred 
in  the  partition,  which  of  course  underlaid  their  right  to  partition,  hu*i 
been  finally  confirmed. 

I,  therefore,  dissent  from  the  opinion  and  decree  therein. 

Mr.  Justice  Todd  concurs  in  this  opiniou. 


No.  8951. 
The  State  ex  rel.  Fid^ile  Eugster  vs.  City  op  New  Oei^eaiis. 

Where  a  creditor  obtains  a  money  Judgment  against  the  cit^-  Mid  r^mifftiit?  it  uad^ir  the  pro 
^isioHH  of  Act  5  of  1870,  he  cannot  by  mandamun  coiiip«l  tlit^  city  or  boftrd  of  lti|uii]4- 
tora  to  isHue  bonds  in  satisfaction  of  the  Jadgmeut,  on  (ho  plea  that  thr  witrk  ilune  wbtcli 
formed  the  consideration  of  the  judgment  entitleii  the  enMlltur  U*  thv  buudfi  ileinanded , 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleAii*. 
I^sot,  J. 


Blanc  &  Butler  for  the  Relator,  Appellant, 

Wynne  BogerSj  Assistant  City  Attorney,  for  the  Respondent,  Appelle*^. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relator,  holder  and  o\*ner  of  a  judgment  a^inst  the 
city  of  New  Orleans,  on  which  a  balance  is  owing  of  $98(32  SJK  bpaid^^ 
interest,  alleging  that  the  judgment  was  rendered  upon  etmti'acts  en- 
tered into  pursuant  to  a  certain  law  detii^niated,  and  that  by  said  law 
the  debt  was  to  be  paid  in  improvement  bondtt  of  the  dty  of  Carrollton, 
applied  for  a  mandamus  to  compel  the  city  and  the  board  of  liquidaton* 
to  issue  said  improvement  bonds  in  satisfaction  of  Km  judgment.  The 
relator  also  asked  that  a  special  tax  be  levied  to  pjiy  his  jiidgnienti 
under  Act  5  of  1870,  but  this  latter  deiuaud  was  withdt^wn,  leaving 
only  to  be  determined  his  rights  to  the  bonds  claimed. 

The  judgment  that  the  relator  seeks  to  have  satisfied  ia  in  the  wordi 
and  figures  following,  to  wit: 

*  Nicholas  Connell  )  Superior  District  Court. 

vs.  V 

City  of  New  Orleans.         )  No.  20^89*2. 

"This  case  came  on  this  day  for  trial,  H,  C,  Upt^n  for  plaintiff,  Sam- 
uel P.  Blanc,  assistant  city  attorney,  for  dcfcTrdaut. 

"When,  after  hearing  pleadings,  evidence  and  counsel,  the  rourt 
considering  the  law  and  the  evidence  .t(»  bo  in  favor  of  tht*  plaintiJIi 
Nicholas  Connell. 
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state  ex  rel.  Engster  vs,  City  of  New  Orleane. 

"It  is  ordered,  adjudged  and  decreed  that  tl^ere  be  judgment  in  favor 
of  the  plaintiff,  Nicholas  Connell,  and  against  the  city  of  New  Orleu  ii^, 
fur  the  sum  of  nineteen  thousand  seven  iiuudred  and  sixty -two  29-l(K» 
dollars,  with  eight  per  cent  per  annum  interest  on  eighteen  thoueaud 
two  hundred  and  ninety-eight  42-100  dollars  from  December  Ist,  }S75, 
till  paid,  and  with  all  costs  of  suits. 

"Judgment  rendered  January  4th,  1876. 

"Judgment  signed  January  10th,  1876. 

(Signed)  "JACOB  HAWKINS,  Judge/' 

By  its  terms,  it  will  be  seen  that  the  judgment  is  strictly  a  money 
judgment. 

The  relator  alleges  that  the  consideration  of  the  judgment  was  ^  ork 
done  on  the  streets  of  Carrollton  by  the  plaintiff  in  the  judgment,  und 
that  the  terms  of  the  contract  and  the  act  referred  to  entitled  the  cwd- 
itor  to  be  paid  in  certain  bonds  called  "improvement  bonds,"  as  before 
stated.  Granting  that  tte  judgment  creditor  was  entitled  to  demand, 
when  he  instituted  his  suit,  payment  of  his  debt  iu  the  mode  stipulat^'tl, 
yet  it  appears  he  did  not  do  so,  but  preferred  seeking  its  liquidation  or 
satisfaction  in  money.  Whatever  ^his  rights  may  liave  been  under  hia 
contract,  they  become  merged  in  the  judgment  he  sought  and  obtained. 
That  judgment  became  the  exponent  of  his  rights  and  the  measure  of 
his  debtor's  liability.  That  right,  as  thus  determined,  was  to  enforce 
payment  of  his  debt  by  money,  and  the  liability  of  the  debtor  waa  to 
pay  in  money  and  nothing  else. 

The  creditor  might  have  chosen  otherwise,  and  the  debtor  might 
have  insisted,  in  the  progiess  of  the  suit,  on  satisfying  the  debt,  und*T 
the  terms  of  the  obligation,  in  bonds  instead  of  money.  But,  howevi^r 
that  may  be,  when  the  option  of  the  creditor  was  declared  and  exer* 
cised,  and  the  privilege  of  the  debtor  was  waived  and  the  rights  fiDd 
obligations  of  the  parties  respectively  were  determined  otherwise  tliun 
might  have  been  fixed,  upon  a  different  presentation  of  their  respective 
claims  or  rights,  the  determination  became  final  and  the  mutual  rights 
and  obligations  of  the  parties  became  a  thing  adjudged. 

It  is  true  that  in  exceptional  cases  and  for  certain  purposes,  courts 
may  look  beyond  the  judgment  to  fix  its  true  status  and  Ascertain 
upon  what  founded,  with  a  view  to  determine  its  immunity  from  iui- 
pairment, and  its  right  to  protection  under  constitutional  guarautetrt. 
Bat  no  principle  of  this  kind  is  here  involved  and  no  exceptional  fcjit- 
ure  presented  requiring  or  permitting  judicial  inquiry  into  the  chaiar- 
ter  or  merits  of  the  debt  on  which  the  judgment  was  rendered. 
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It  appears  that  after  the  judgment  waa  recovered  it  was  duly  re^s- 
tered,  in  accordance  with  Act  5  of  1870,  preparatory  to  its  ultimate 
payment  under  the  provisions  of  that  act. 

We  are  powerless,  under  this  state  of  facts,  to  grant  the  relator  the 
relief  he  asks  and  provide  for  the  satisfaction  of  his  judgment  in  a  mode 
and  by  means  other  tlian  its  temis  and  the  law  prescribe.  State  ex  rel. 
Strauss  vs.  Brown,  30  Ann.  79. 

The  judgment  of  the  lower  court,  which  refused  the  mandamus,  is, 
tberefore,  affirmed  with  costs. 


No.  9184. 
John  E.  Thompson  vs.  Muller  Brothers. 

When  the  evidence  in  the  record  satisfies  us  that  the  omission  of  the  endorsement  on  a  draft 
offered  in  evidence  was  merely  a  clerical  error,  and  wh^  the  evidence  otherwise  saffl- 
ciently  establishes  the  endorsement,  the  omission  will  famish  no  ground  of  reversal. 

In  proceedings  for  forced  surrender  on  a  petition  setting  forth  all  the  requirements  of  Sec- 
tion 1781  K.  S.,  it  is  not  error  fur  the  Judge  to  make  his  order  ex  parte  commanding  the 
defendant  to  file  a  schedule  of  his  creditors. 

If  after  such  order  the  defendant,  by  rule  or  exception,  traverses  the  truth  of  the  allega- 
tions of  the  petition,  he  must  make  at  least  a  beginning  of  proof,  in  order  to  throw  on 
plaintiff  the  burden  of  establishing  liis  allegaUons,  which,  upon  the  affidavit  to  the  peti* 
tion  arO'to  be  taken  m  prima /cicie  true. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus  J  J.  

John  M,  Bonner  for  Plaintiff  and  Appellee. 

A,  B,  Philips  and  Albert  Voorhies  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff  sued  the  defendants  and  recovered  judgment 
against  the  fii-m  and  the  individual  members  in  soUdo. 

He  subsequently  filed  a  petition  conforming  in  all  respects  to  Article 
1781,  setting  forth  kis  judgment  and  the  amount  thereof;  that  execu- 
tion had  issued  and  had  been  returned  "  no  property  found,"  after  due 
demand  on  tl^  judgment  debtors ;  that  he  ha«  reason  to  believe  that 
they  have  property  or  assets  which  may  be  made  available  to  creditors ; 
and  concluding  with  the  prayer  that  the  debtors  be  ordered  to  surrender 
their  property  to  their  creditors.  The  petition  was  duly  verified  by 
aftida^it. 

Thereupon,  as  directed  by  the  same  article,  the  judge  entered  his 
order  directing  the  debtors  to  file  a  schedule  of  their  creditors  within 
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ten  dajs.  Defendants  then  appeared  and  filed  exceptiang  to  tlie  peti- 
tion,  w]iich  were  ovemiled  as  to  one  of  them  and  suBtatned  as  to  the 
otlier. 

The  pre«eut  jvppeiil  is  three-fold:  Ist,  from  the  origiTuil  jiidgniciit ; 
Sd,  ftotii  the  order  of  the  judge  directing  the  filing  of  ^nOiediile  of  cred* 
itors;  3fl,  from  the  judgment  on  the  exceptions  of  defendants.  We 
ftliall  consider  these  jud^^ments  in  their  order. 

I. 

The  original  rtiiit  was  brought  on  thirteen  drafts 'alleged  to  have  been 
drawn  by  C.  Coumd  &.  Co.  to  the  order  of  themselves,  and  by  theiii 
eiidorsed  on  and  accepted  by  the  defendant  firm. 

The  dnifts  were  filed  with  and  made  part  of  the  petition*  They  were 
offered  and  reeeired  in  evidence  without  objection.  Fidl  pit>of  is  ad- 
tuinistered  that  they  wore  acquired  by  plaintiff,  or  his  asfligiior,  in  good 
faith,  for  value  and  before  maturity ;  which  facts  bar  all  tlie  ^peeijil 
defenses  set  np  in  ilefendants'  answer.  The  endorsements  are  fully 
proved,  as  well  as  tbe  authoiity  of  the  attorney  in  fact  by  whom  they 
'wrere  miide,  and  all  the  facts  above  referred  to  come  from  the  mouthft 
of  defeudants*  awn  witnesses. 

The  only  possible  objection  to  the  judgment  arises  from  the  fact  that 
one  of  the  thirteen  driiftsf?,  as  copied  in  the  record,  does  not  exhibit  tlie 
endorsement  of  Conrad  &  Co.,  to  whose  order  they  were  payable.  It 
IS  claimed  by  plaintiff's  counsel  that  this  is  a  mere  clerical  tnui^sitm, 
discovered  by  him  tt>o  late  for  correction,  and  he  bnnight  be  tore?  the 
court  the  tiriginal  draft  to  establish  his  assertion.  Thin,  of  coru-se,  we 
could  not  consider;  but  the  record  itself  contains  sutUcient  intrinBic 
evidence  to  satisfy  uw  that  the  draft  was  endorsed  and  tfiat  tlie  omission 
in  tbe  transcript  was  a  purely  clerical  error.  The  diuft^j  as  ijefore 
stated,  were  all  tiled  with  the  petition  and  subject  to  defendants'  view 
froiii  the  ont^^et.  They  themselves  took  the  testimony  of  plaintiff,  iif 
Carl  Conrnd  and  of  Julius  Conrad,  all  of  whom  swear  tliiU  tlie  drafts 
were  discounted  by  the  Bank  of  Commerce  shortly  after  their  dates, 
which  necessarily  implies  their  endorsement.  Defendants  made  uo 
stiuh  point  in  tlie  lower  court  j  and  even  in  their  motion  for  new  trial, 
suggesting  various  errors  in  the  judgment,  this  is  nol  referred  to- 
Thei5e  facts  convince  m^  that  the  draft  was  endorsed  and  tlitit  the  mim- 
81  on  ia  merely  clerical,  and  defendants'  counsel  have  not  ventured  a 
pensonal  assertion  tt)  th(^  contrary. 

We  find  no  gronnd  for  reversing  the  judgment. 
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Garter  Brothers  &  Co.  tb.  (iallowny  Sa  Bufda. 
II. 

The  objectiQii  made  to  the  order  on  tlie  jietiticni  for  forewl  Jiurrtnder 
is  that  it  was  ex  parte  and  could  only  have  In^en  rendered  nfter  hearing 
of  defendants. 

The  law  affords  no  support  to  the  position.  After  prei^nbijig  tli« 
terms  of  the  petition,  the  language  is  impenitive:  **The  judge  lAftW 
order  the  debtor  to  file  a  schedule  of  his  creditors,  et^,"  As  well  might 
it  be  contended  that  the  judge  could  ntjt  issye  hid  ordei  for  an  attaclj- 
ment  or  sequestration  without  a  hearing.  The  remedy'  of  the  debtor » 
if  aggrieved,  is  the  same  here  as  in  those  cases,  viz.:  a  rule  to  set  aside, 
on  which  he  may  have  his  hearing. 

III. 

The  exceptions  to  the  proceeding  for  forced  suiTencier,fin  far  its  urged 
in  this  Court,  were  the  one  above  consideit*d^  and  tlic  further  Due  thiif 
the  firm  of  Muller  Brothers  had  been  difiKolved  and  tbiit  tm  denumd  on 
the  fi.fa,  was  ever  made  on  defendant  John  Muller,  nor  on  tlie  firm  of 
Muller  Brothers. 

Defendants  contend  that  under  this  exception  the  burden  wa*i  oB 
plaintifiB  to  establish  the  facts  on  whieh  bis  proceeding  was  baeed.  We 
cannot  agree  with  him.  The  law  makt^a  tlie  attidavit  to  tln'  i)etitioii 
sufficient  prima  facie  basis  for  the  proc^eeding.  The  defebdant,  who  ' 
seeks,  by  exception  or  rule,  to  attack  its  verity ,  niiisty  as  in  rale*  to  dis- 
solve conservatory  writs,  give  at  least  tsome  evidence  to  rebut  it* 

Offiit  vs.  Edwards,  9  Rob.  90. 

Simon  vs.  Jacobs,  15  Ann.  425. 

Hermann  vs.  Am^d^e,  30  Ann.  393. 

The  only  evidence  taken  on  the  trial  of  the  exee^itions,  a)*penriug  in 
the  transcript,  is  the  testimony  of  JoRepli  Midler,  He  proves  the  <li**- 
solution  of  the  firm,  but  says  not  one  word  in  eontiwlicliou  of  t!je*iwoni 
allegation  of  the  petition  that  the  y?./a.  ^'Ima  T»een  ri^'dimed  *no  prep 
erty  found,'  after  due  demand  on  paid  jiidjyjinent  di^btors/' 

The  mere  dissolution  of  the  firm  is  no  bar  to  the  prot^eediug. 

The  judgments  appealed  from  are,  tJ^erefore,  affinned. 


No.  8900. 
Carter  Bros.  &  Co.  vs.  Galloway  &  Blbss.— Rirkpatiuck  U  Co.* 
36  75WI  '  Garnishees, 

e.1    1303 

"Whoever  deals  with  a  pnrtner,  who  uses  the  partneralilp  nxKno  to  rtireot  tbM  pArtBetiyr 

property  b©  applied  to  his  iDdividnal  parposen.  Ik  put  tm  his  piard  by  Uii  reiy  aatai*  mI 
the  transactioii  which  is  beyond  the  scope  of  iho  pArtner'ii  auLbDrity.  If  bi^eirrwn 
uat  sueh  instructions,  he  does  so  at  his  risk  attd  petil . 
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Oup  who  li&H  thtw  dealt,  [u  who^i?  hnndH  the  property  is  attachf^d  by  a  pariDemtiip  CTsditttT 
mid  who  dispoRCfi  of  It,  not  with  Htandmg  the  seixare,  and  dlverti!^  the  prnc^ef^tii,  ao4uird 
iiif;  to  the  partooT-'fi  infitructloD«,  ts  liable  to  the  crediUir,  unUim  he  atltrtnii,tWL4y  prcir«ta 
that  this  other  partner  had  aaiiiutMl,  previoas  to  the  {wUnret  to  thi?  dbpoaittoti  of  the 

APPEAL  from  the  CiviJ  District  Court  for  the  Pariah  of  Orleans. 

Cha^,  S,  Hiee  for  Plain tiffg  aud  Appellees. 
Branch  Kintj  Miller  for  the  Gamisliees,  Apimllanti*. 


The  opinion  of  the  Conrt  vrm  delivered  by 

Manning^  J,  Id  a  i^iiit  by  the  plaintiff  finri  againat  the  deU^iidauL 
finii  of  TreKevant,  Tt;nu^,  for  $2,076.58,  a  writ  of  attacliment  ieauedj 
and  Kirkpatrick  &u  Co,  of  tliis  cit>'  were  served  with  interrogatonps 
And  process  of  gai  iiieJiiiient.  They  answered,  denying  auy  iudebted- 
nesAy  whereupon  a  rule  wan  tiiken  to  traverse  their  answer,  lu  the 
main  suit  there  wa^  judgment  in  favor  of  the  plaintiffs  for  their  demand, 
]ejs«  $69!2.I9^  received  by  tlieni  from  the  defendants  since  the  institution 
of  this  suit,  and  alHo  agjiinst  the  gamisheen  for  i|f7(>4*50  witli  iiitcresU 
The  gaiuishees  appealed. 

Galloway  &  Buruji;  had  a  running  acconnt  with  the  appellants.  They 
failed,  and  made  an  assiguuicnt  on  February  Jj,  I88tj  in  TenneKSee, 
eleven  days  l)efore  this  attach uient  was  issued,  Rirkpatrick  &  Co*  liad 
received  from  Galloway  &  Burns  ten  bales  of  cotton  on  Nov.  21,  1881, 
and  a  bill  of  lading  tlierefor  accompanied  by  a  hitt-er  of  itifttructionfl, 
and  eleven  bales  i>n  Feb.  .8,  1882  with  bill  of  lading  and  a  letter  of  in- 
stnictions,  the  ptirport  of  the  instructions  for  both  slnpmeuts  being  to 
hold  for  acconnt  of  W.  H.  Galloway,  the  senior  metuber  of  the  defend- 
ant firm.  Tliese  infltructions  were  without  the  knowledge  of  bin  part- 
ner. Galloway  had  been  speculating  in  fiUureSj  and  his  directions 
wei-e  that  these  t^venty-one  bales  should  be  held  as  margin  for  liis 
private  speculation. 

A  partner  cannot  divert  property  belonging  to  the  firm  to  his  own 
use,  and  any  one  dealing  with  him  and  knowing  the  facts  will  be 
deemed  to  have  acted  in  bad  faith,  and  in  fraud  of  the  partnership, 
and  the  transaction  by  which  the  funds  or  securities  of  the  partnership 
liave  been  so  obtained  will  be  treated  as  a  nullity.  Story  on  Partnei- 
ehip,  ^  13&i.  He  who  knows  that  the  partner's  act  is  not  within  the 
firm-biisincsii^,  knows  that  it  is  not  authorized^  and  when  he  knows 
that  the  partner  is  acting  for  bis  own  immodiate  and  several  benefit, 
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he  cannot  presume  that  the  firm  authorizes  it.  Parsons  on  Partnership, 
228.  A  party  taking  the  paper  of  a  firm  with  the  knowledge  that  it 
was  given  for  the  private  or  personal  debt  of  one  of  the  partners,  knows 
enough  to  put  him  on  his  guard,  and  is  bound  to  inquire  whether  the 
firm  authorized  the  use  of  its  name  Ibid.  121.  The  principle  applies 
to  the  property  of  a  firm  equally  as  to  its  paper. 

Kirkpatrick  &  Co.  received  these  shipments  from  the  firm  in  the 
same  manner  as  they  had  received  others — the  bills  of  lading  drawn  in 
the  same  way — and  all  otliers  had  been  placed  to  the  account  of  the 
firm  except  these  two.  They  are  therefore  charged  with  knowledge 
that  one  of  the  members  of  the  firm  was  diverting  its  property  to  his 
own  use,  and  must  therefore  be  held  to  accountability  for  it  to  the  firm, 
or  ihe  firm's  creditors. 

Oral  objection  wjis  made  that  the  garnishees  were  owners  of  the  pro- 
ceeds of  this  cotton,  and  that  their  title  could  not  be  attacked  except 
in  a  direct  action,  on  the  autliority  of  Ivens'  case,  30  Ann.  249.  No 
exception  was  made  to  the  rule  to  traverse,  nor  any  plea  filed,  nor  even 
oral  objection  (we  are  informed)  to  the  trial  of  the  rule.  So  serious  a 
question  as  that  of  title,  entailing  the  legal  consequence  of  a  direct 
action  for  its  attack,  ought  surely  to  have  appeared  by  written  excep- 
tion or  plea.  Florance  v.  York,  2  Ann.  996.  Slatter  v.  Tieman,  12  Ann. 
376.  The  objection  was  not  made  until  the  argument.  If  valid,  it 
should  have  been  made  sooner,  and  should  have  been  put  formally  on 
record.  This  was.  said  explicitly  by  the  Court  in  Florance  v.  York 
ut  supra. 

Judgment  affirmed. 


On  Application  for  Rehearing.'  , 

We  have  determined  to  grant  a  re-hearing  of  this  cause  because  of 
doubt  whether  we  were  correct  in  saying  that  Kirkpatrick  &  Co.  are 
charged  with  knowledge  that  one  of  the  members  of  the  firm  was 
diverting  its  property  to  his  own  use,  and  must  therefore  be  held  to 
accountability  for  it  to  the  firm's  creditors. 

The  letters  of  instructions  were  signed  in  the  firm -name,  and  it  may 
b^  that  in  the  absence  of  complaint  by  Burns,  a  creditor  would  be 
powerless  to  interfere  to  prevent  the  disposing  of  the  property-  other- 
wise than  was  ordered  in  tliose  letters,  or  to  hold  Kirkpatrick  respon- 
sible for  obeying  the  direction  contained  in  them.  The  attention  of 
Counsel  is  directed  to  that  view  of  the  matter. 

Rehearing  granted. 
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Ox    liRHEARlKG. 

Ber^udez,  C.  Jh  Tlii'  fwlnjiftsiontit  and  the  eYldence  establiwh  tliat 
GiiUowiir,  ueiin^  the  Dame  of  tlie  firm,  Galloway  &  Co,,  with  out  tlie 
knowledge  of  Ina  co-partiKT,  Burns,  iihipped  cottoo  to  Kirkpatrick  & 
Cd-j  witb  iufttnictiouft  to  apply  the  proceeds  to  his  individual  purposeR* 

It  Ul£ewis*>  iipp^arR  that  the  cotton  was  receivHl  in  November,  1881, 
arifi  on  Fehrnary  7,  1882 ;  that  the  writ  of  ftttaclnnent  was  issued  and 
gamishnieut  prapeedinga  served  on  February  20,  188*2;  that  the  cotton 
was  sohl  on  the  25tli  and  27th  following  \  five  and  seven  days  after 
Berriee  of  the  process. 

The  nde  traversing  the  answers  of  the  garnishees,  Kirkpatriek  &  Co., 
tins  for  its  olkjeet  to  hold  them  responsible  for  the  proceeds  of  the 
cotton,  which  they  are  {>raetica1ly  charged  ■  with  having  wrongrfaUy 
diverted  and  applied.  The  argument  advanced  to  exonerate  them  ia: 
that  tliey  wert*  the  agents  of  Galloway  &.  Burns;  that  tliey  cannot  be 
held  reBpnndble  for  having,  as  an  eh,  executed  the  instructions  or  orders 
nf  their  prinHpnls;  tfmt  ns  those  principals  could  not  hold  them  liable, 
no  ereditciT  of  theirs,  who  has  no  gi'eafer  right^r  thnu  they  possess,  can 
be  peruiitted  to  do  so. 

This  is  a  glaring  fallacy.  It  is  not  true  that  the  firm  authorized  them 
to  hold  the  cotton  for  aceonnt  of  Galloway,  individnally. 

The  cotton  was  nhiisped  by  Galloway  &  Co.  to  Kirkpatrick  &  Co* 
The  lett**r  of  instructions  was  written  by  Galloway,  in  the  name  of  tlie 
firm,  but  withont  the  knowledge  of  the  other  partite r,  Burns.  Kirk- 
pnti'ick  &:  C*o,  knew  that  the  letter  was  thus  written.  They  knew  that 
the  proceeds  of  iiartuership  propeity  were  ordered  by  one  partner, 
without  the  authority  of  the  other,  to  bp  diverted  and  applied  to  his 
purposes.  They  were  put  and  should  liavi^  been,  in  la^v,  on  their  gnard 
under  that  state  of  faet^,  Mnd  shonld  either  have  absolutely  refused  tlie 
consignment,  or  received  it  declining  to  carry  out  the  instructions  to 
misapply,  until  the  consent  and  authority  of  Bums  had  been  clearly 
obtained.  Having  failed  to  refjuire  tliat  eonsout  and  having  carried 
out  the  illegal  instructions,  they  have  acted  at  their  risk  and  peril  and 
should  stand  the  consequences  of  their  imprudence  and  rashness,  the 
more  so^  n^  they  boM  the  coiton,  seferal  datfs  after  the  tjarnishment  proceed- 
intis  had  ttieii  #enfed  on  them* 

There  is  no  better  settled  principle  of  commercial  law  than,  that  a 
partner  cannot  use  partncrsljip  property  lor  Iiis  individual  piirposew, 
withont  the  consent  or  authority  of  his  co- partner  or  partners  and  tliai 
when  he  attempts  to  do  so,  parties  dealing  with  him  are,  by  the  vtvy 


Digitized  by  VjOOQIC 


734  SUPREME  COUKT  OF  LOUISIANA, 

Cartfer  llrothen*  &  f  JOh  th.  GflUnway  &   Bumit. 

fact  or  nature  of  the  tranwai^tioD,  warned  and  put  on  tbeir  guardj  nnd 
that  if  the  same  is  con HUm mated,  thc^  hiirden  of  proTing  the  knowled^, 
consent  or  authoritj'  uf  tlie  utht^r  membt^r^  re  jits  ii]>on  *ndi  parties, 
■who,  when  songht  to  be  made  responsible,  mnst,  at  their  risk  and  peril, 
fiucceed  or  fail  according  as  they  may  or  may  not  prove  such  ratification. 

There  can  be  no  doubt  that  Burns,  the  partner  whose  consent  or  au- 
thority was  necessary  and  not  obtained,  could  recover  from  the  congig- 
nees  for  the  wrongful  misapplication,  otherwise,  he  could  l>e  spoliated 
by  a  derelict  partner  and  his  accomplices,  without  any  remedy,  which 
is  a  legal  impossibility.  What  rights  he  had  or  could  exercise,  accrue 
to  the  creditors  of  the  firm  when  claims  are  liquidated  by  a  final  judg- 
ment which  has  become  executory. 

Story  on  Partnership,  par.  132,  says :  that  in  such  cases  the  party 
dealing  with  the  partner  and  knowing  the  circumstances  will  be  deemed       \ 
'  to  act  mala  fide  and  in  fraud  of  the  partnership,  and  the  transaction       j 

by  which  the  funds,  securities  or  other  effects  of  the  partnership  have       j 
been  so  obtained  will  be  treated  as  a  nullity     •     *     ♦    for  it  is  a  clear     '  i 
misapplication  of  the  partnership  credit.     He  further  coirectly  adds :       ! 
that  the  case  would  be  different  where  the  other  partner  has  directlr 
or  by  fair  implication  authorized  or  confirmed  the  application  of  the 
^         f  partneTshiii  effects  to  the  very  purpose,     (133.)  ' 

In  12  Pet.  221 ,  Rogers  vs.  Batchelor,  which  is  a  leading  case,  Mr. 
Justice  Story,  after  a  review  of  applicable  precedents,  substantially 
k  held  :  that  the  tf  ue  principle  to  be  extracted  from  the  authorities  i« 

that  one  partnership  cannot  apply  partnership  property  for  his  own 
jtdvantAge  without  the  consent  of  his  co-partnei-s  ;  that  without  such 
consent  title  to  the  property  is  not  diverted  in  favor  of  the  party 
whether  he  knew  it  or  not  to  be  partnership  property.  ^^In  ghott,  k»  \ 
riffht  depends,  not  upon  his  knowledge  that  it  was  partnership  property  but 
upon  the  fact,  whether  tlie  other  partners  had  assented  to  such  disposition  j 
of  it  or  not:'    p.  232.  * 

The  law,  says  the  Supreme  Court  of  Virginia,  in  a  similar  suit  and 
referring  to  the  Rogers  case,  is  now  generally  considered  as  accordingh       f' 
settled.     Sec.  1,  Am.  Lead.  Cas.  5th  Ed.,  May,  p.  4.53;    Liberty  Savings       I, 
Bank  vs.  Campbell,  July  term,  1881,  No.  24,  Vol.  XII,  p.  7m ;  Reporter        " 
i»fl881. 

In  the  absence  of  Burns'  consent  or  authority,  title  to  the  proce<  ; 

of  the  cotton  continued  to  vest  in  the  firm  of  Galloway  &  Co.,  the  - 

I>lication  of  them  by  Kirkpatrick  &  Co.  was  unauthorized  and  illej  1 
and  thev  should  be  held  liable  for  the  same. 


I 
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Parsons  is  to  the  same  effect.     121  and  128. 

This  doctrine  wa«  also  emphatically  recognized  and  applied  by  the 
pre«ent  Court  in  33  A.  1308  and  1315,  after  a  full  review  of  the  authori- 
ties applicable  in  such  instances. 

In  the  later  case  of  Allen,  Nugent  &  Co.  vs.  Cary  et  aU  we  distinctly 
held,  supported  by  unquestionable  precedents,  that  even  where  a  part- 
ner, acting  apparently  beyond  the  limits  of  his  authority,  untruly  states 
his  co-partner's  consent,  his  representations  will  not  bind  them,  even 
in  favor  of  parties  dealing  with  him  although  in  good  faith,  for  the 
reason  that  it  is  the  duty  of  every  one  who  deals  with  a  member  of  a 
commercial  ftrm,  out  of  the  line  of  the  business  of  the  partnership,  to 
require  evidence  of  that  partner's  special  authority  to  bind  his  co-part- 
ners, and  this  at  his  risk  and  peril.    33  A.  1455. 

From  a  recent  case  decided  by  the  Supreme  Court  of  Maine,  reported 
in  10  Central  L.  T.  p.  388  (Johnson  vs.  Hersey),  it  appears  that  a  bank 
held  the  individual  note  of  one  of  the  members  of  an  insolvent  firm  who 
without  the  knowledge  of  his  co-partner  drew  the  partnership  funds  in 
the  bank  to  pay  the  note,  and  that  the  Court  decided  that  the  character 
of  the  transaction  was  notice  to  the  bank  of  the  character  of  the  funds, 
and  that  the  attachment  levied  could  be  sustained  by  the  crbditors. 

In  Caldwell  vs.  Scott,  54  N.  H.,  the  Court  recognized  the  right  of  cred- 
itors to  repudiate  such  diversions  and  to  hold  the  delinquent  parties 
responsible. 

It  would  be  indeed  cumbersome  to  quote  authorities  in  support  of  a 
proposition  of  law  so  manifestly  correct.  , 

It  is  immaterial  whether  the  consignment  and  insti'uctions  be  in  one 
and  the  same  or  in  different  papers.  If  transactions  so  reprehensible 
and  injurious  to  others  concerned  can  be  tolerated  and  enforced,  when  . 

accomplished  under  cover  of  authority  delegated  by  the  same  autluyrityy  ^ 

the  law  eminently  protective  of  partners  and  of  partnership  creditors  4 

becomes  a  delusion,  easy  to  be  successfully  evaded.     Partners  and  g 

creditors  would  be  unmercifully  victimized  by  sanctified  miscreants.  1 

The  law  never  designed  that  such  transactions  should  be  upheld,  and 
the  argument  urged  by  counsel  of  the  garnishees  is  simply  heterodox 
in  the  extreme. 

It  is,  therefore,  ordered  that  our  previous  decree  remain  undisturbed. 

Dissenting  Opinion. 
Fenner,  J.     I  do  not  controvert  the  correctness  of  tlie  general  juin- 
ciples  announced  in  the  majority  opinion,  but  I  think  their  application, 
under  the  facts  of  this  case,  is  dominated  by  superior  principles  of  tht- 
law  of  mandate. 
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The  bills  of  lading  for  the  twenty-one  bales  of  cotton,  here  in  contro- 
versy, were  enclosed  to  the  consignees  in  letters  signed  in  the  firm 
name  of  Galloway  &  Burns,  and  giving  the  instmctions  to  hold  tho 
cotton  for  account  of  W.  H.  Galloway  to  reimburse  margins  advanced 
or  to  be  advanced  upon  cei-tain  future  delivery  cotton  contracts  which 
had  been  entered  into  for  him. 

These  letters,  with  the  enclosed  bills  of  hiding,  constituted  the  indi- 
visible mandate  under  which  the  consignees  received  and  lield  the  cot- 
ton. They  had  the  right  to  accei>t  and  act  upon  it  as  a  whole.  Unril 
othei'wise  notified,  they  were  not  subjected  to  the  duty  of  inquiring  into 
the  authority,  but  had  the  clear  right  to  assume  that  the  authority  to 
ship  the  cotton  included  authority  to  direct  the  disposition  of  the  pro- 
ceeds. A  different  rule  would  impose  upon  factors  responsibility  which 
the  law  has  never  contemplated. 

If  the  instructions  were  unauthorized,  and  if  the  firm  or  its  creditors 
had  asserted  claims  upon  the  cotton  before  the  consignees  had  acted 
upon  the  instructions  in  such  manner  as  to  alter  their  position,  then 
such  claims  might  be  enforced.  But  if  acting  in  good  faith  upon  the 
instructions  the  consignees  had  ma4e  advances  for  Galloway'd  account 
or  otherwise  incun*ed  liabilities  for  him,  before  advised  of  the  want  of 
authority,  they  are  entitled  to  i>rotection. 

The  case  cannot  be  distinguished,  in  principle,  from  that  of  Bullitt 
vs.  Walker,  12  Ann.  276.  There,  the  bill  of  lading  was  in  the  name  of 
John  S.  Mitchell  ^*for  account  of  William  Walker,"  and  was  accompa- 
nied by  a  letter  of  instructions  from  Mitchell  in  these  words:  "I  ship 
you  to-day,  per  express,  com,  which  please  sell  for  the  best  price  you 
can  and  credit  my  account  with  the  proceeds.  Make  account  sales /or 
(wcount  of  Wm,  Walker, ^^ 

It  thus  presents  the  clear  case  of  an  avowed  agent  shipping  for  ac- 
count of  a  named  principal  and  directing  the  proceeds  to  be  applied  to 
his  own  credit.  Certainly  it  will  not  be  denied  that  the  power  of  a 
partner,  acting  in  the  name  of  his  firm  to  direct  the  application  of  firm 
assets  to  his  individual  credit,  is  at  least  as  great  as  that  of  any  odier 
mandatary  to  make  similar  application  of  his  principalis  property. 
Hence,  the  case  iiilly  applies.  Now,  in  the  case  refeiTed  to,  the  con- 
signees, acting  on  the  instructions,  paid  drafts  of  Mitchell  beyond  the 
value  of  the  com.  Creditors  of  Walker  then  proceeded  against  the 
consignees  by  garnishment. 

The  Court  held  that,  having  paid  Mitchell's  drafts  upon  the  faith  of 
the  instructions  accom])anying  the  shipment,  before  advised  of  any 
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want  of  authority,  the  consignees  were  entitled  to  protection,  saying 
that  although  "the  uieutiou  of  Walker's  name  in  the  bill  of  lading  and 
letter  of  advice  conveyed  to  the  consignees  knowledge  of  his  interest," 
yet  **  the  consignees  had  no  mission  to  protect  Walker  from  a  misap- 
propriation of  liis  funds  by  liis  agent,  Mitchell.'' 

In  the  same  4*ase,  however,  otlier  garnishees  who  luid  received  corn 
uu4ler  like  instructions  but  who  Jiad  not  sold  it  at  dat«'  of  garnishment, 
and  wlio  were  not  shown  to  have  ma<U'  ndvances  on  the  faitli  of  the 
shipment  but  souglit  to  a])]»ly  the  corn  to  a  former  account,  were  lieUl 
liable  to  the  true  owner's  criMlitors  un<ler  the  garnishment ;  thoi^h, 
fn)m  this  part  of  the  decision,  two  of  tlie  ablest  justices,  Slidell  and 
Lea,  dissented. 

•The  question  in  the  case,  therefore,  is  whether  or  not,  after  the  con- 
sigmuent  and  upon  the  faith  of  the  instructions,  the  consignees.  Kirk- 
Patrick  &  Co.,  had  made  advances  or  incun-ed  liabilities  for  W.  H.  Gral- 
loway  before  the^  garnishment?  If  so,  to  that  extent  they  should  be 
protected. 

Owing  to  the  omission  from  the  transcnpt,  by  consent,  of  the  account 
of  W.  H.  Ualloway  oflPered  in  evidence,  we  coidd  not  determine  the 
dates  of  the  advances  made  for  his  account,  but  I  think  tlie  case  should 
be  remanded  for  the  purpose  of  settling  that  point. 

For  these  reasons,  I  dissent  from  the  opinion  and  decree. 

Mr.  Justice  Todd  concurs  in  this  opinion. 


(rto,  L.  Bright  and  F.  Kenuni  for  the  Appellant, 
tr.  L,  HaU  for  the  Appellee. 
XichoUs  &  Carroll  on  the  same  side. 


-  .     *  JO 


No.  9051. 
Mrs.  Elizabeth  Noble  vs»  Samuel  Fi  owek,  Administrator. 

The  obi«ction  that  the  district  Jadge  has  passed  himself  apon  a  case  ordered  to  be  tried  by 
a  |ury,  which  was  empanelled  aod  sworn  and  present,  will  not  be  considered  on  appeal, 
where  no  biU  was  tftken  below  to  the  course  pursued .  Sileuce  amounts  to  a  waiver,  or 
to  acquiescence .  120 

The  refusal  of  a  district  Jndge  to  adroit  any  evidence,  on  the  ground  of  irrelevancy,  in  sup- 
port of  the  allegations  of  a  petition  which  discloses  a  cause  of  action,  cannot  be  iustifled. 

Under  such  circumstances,  the  case  will  be  remanded  for  further  proceediugs. 

A   PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaus. 
.tx.    Monroe  J  J. ' 
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♦  Noble  vs.  Flower. 


The  opinion  of  the  Court  was  delivered  by 

Bkrmudez,  C.  J.  The  plaintiff  eixjoins  executory  proceedings  against 
her,  on  notes  issued  by  her  in  settlement  of  the  purchase  price  of  cer- 
tain real  estate  in  this  city,  amounting  in  capital  to  $3500. 

She  contends  that  those  notes  were  extinguished  by  payments  and 
compensation  before  they  came  to  the  possession  of  the  defendant,  to 
whom  they  were  passed  without  consideration  and  to  defraud  her  af 
her  rights  against  the  previous  holder. 

She  prays  that  the  notes  be  so  declared ;  further,  that  the  privilege 
and  mortgi^e  apparently  securing  them  be  annulled ;  that  she  recover 
S1500  damages  and  that  her  injunction  be  pei*petuat<ed. 

The  defendant  at  first  filed  an  exception  of  no  cause  of  action  and 
next  answered,  resisting  plaintiff's  demand,  averring  a  valid  title  to  the 
notes  and  security,  concluding  with  a  prayer  for  $5500  damages,  in  re- 
convention. 

At  plaintiff's  instance  the  ca«e  was  ordered  to  be  tried  by  jury. 

On  the  day  of  trial,  objections  resting  on  the  ground  of  irrelevancy 
were  urged  to  the  admissibility  of  any  evidence  of  plaintiff.  The  court 
sustained  them,  refused  to  admit  any  proof,  and  proceeded  to  render 
itself  judgment  of  non  suit  on  both  the  main  and  the  reconventional 
demands. 

From  that  judgment  the  plaintiff  alone  appeals. 

It  appears  that,  afjier  refusing  to  allow  the  evidence,  the  court  did 
not  permit  the  case  to  go  to  the  jury,  empanelled,  sworn  and  present 
to  try  the  same ;  but  assumed  to  render  the  judgment  stated  and  com- 
plained of. 

In  lurgument  before  this  Court,  our  attention  is  called  to  this  iiTegu* 
larity  by  defendant's  counsel,  who  contends  that  the  district  judge  had 
no  right,  after  directing  the  cause  to  be  tried  by  a  jury,  to  wrest  it  from 
them  and  to  pass  upon  it,  himself,  as  he  did.  It  is  urged  that  this  snf- 
^fices  to  justify  a  reversal  of  the  judgment  and  a  remanding  of  the  case. 
We  do  not  think  so. 

Nothing  shows  that  the  plaintiff  objected  below  to  the  course  thus 
pursued.  Silence  on  such  an  occasion  amounts  to  a  waiver  of  objection, 
or  to  an  acquiescence  in  the  correctness  of  the  proceeding.  It  may  be 
that  on  objection  the  judge  would  have  receded  and  submitted  the  case 
to  the  jury,  who  undoubtedly  would  have  rendered  a  verdict  6f  dis- 
missal for  want  of  proof  by  either  party.  Practically,  the  plaintiff  has 
ustained  no  imaginable  wrong  and  cannot  be  heard  to  complain. 
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Merits. 

The  facts  averred  by  the  plaintiff  in  her  elaborate  originul  and  in 
her  supplemental  petition  must  be  taken  as  true,  for  the  purj>o»c  of  thf* 
litigation,  in  its  actual  phase,  and  may  l^e  consider^  to  be  substimHally 
the  following : 

That  in  1872  the  Life  Association  of  Atnerica  issnt^d  a  policy  of  in- 
surance, whereby  it  agreed  to  pay  plaintiff,  in  trust  for  herself  and 
children,  $10,000  sixty  days  after  the  death  of  her  liiitiljuud,  if  she  Hur- 
vive  him,  and  to  the  legal  holder  if  she  do  not ;  but  thai  if  the  iusured 
be  living  on  the  first  of  April,  1898,  the  policy  would  then  mature  and 
be  paid  to  the  legal  holder  of  it. 

That,  after  payment  by  her  of  $3539  as  premiums  on  The  polirj,  the 
association,  without  her  consent,  induced  her  husboud  to  ^nrrender  the 
policy,  and  accept,  in  lieu  thereof,  another  for  $5000,  in  J 878, 

That  the  company  became  insolvent  on  November  10»  1879,  nud  un- 
able to  comply  with  the  terms  of  the  policy;  th;it  thin  ri rent n stance 
flissolved  the  contract  and  entitled  the  plaintift*  to  retH>ver  fr^ni  the 
association  the  sum  of  $3539,  paid  as  premiums. 

That  on  October  2,  1879,  previous  to  the  insolvency,  the  plaintiff 
acquired  from  the  association,  as  wife  separated  in  pro}>evty^  the  real 
estate  seized,  for  $4500,  one  thousand  of  which  was  faah  and  the  re^t 
on  time,  for  which  the  notes  sued  on  were  furnished. 

That  when  the  company  became  insolvent  it  owned  these  notes ; 
that  its  insolvency  was  known  to  the  defendant;  that  the  amiociation 
had  no  right  to  transfer  the  notes  to  the  defendant :  th«f  the  transfer 
was  made  without  consideration  passing  and  fraudaleutly,  and  wuji  de- 
signed to  prevent  plaintiff  from  urging  her  claim  Hgain8t  the  comx>any 
and  thus  defraud  her,  as  also  the  other  creditors. 

The  ixmdamental  averment  is :  that  the  notes  were  extinguished  by 
payment  and  compensation,  on  the  day  of  the  insolvency,  by  the  appli- 
cation thei-eto  of  her  claim  for  the  $3539  for  preminnj^  puid. 

Thei*e  was  filed  in  limine  no  exception  to  the  right  of  plain  tiiT  to  stiind 
in  judgment,  or  to  the  form  of  her  proceedings.  The  only  preliminary 
defense  set  up  was  the  exception  of  no  cause  of  action,  \vlticb  was  after- 
wards withdrawn. 

The  defendant  joined  issue  by  atiswer,  denying  the  inetensions  of 
p^  dntiff,  and,  reconvening,  averred  title  in  himself  ha  a<ln]ini!^trat4)r  of 
tl  I  successiou  of  Hood ;  claimed  title  to  the  notes  and  secniity  ^  as- 
M  "ted  damages  sustained  ;  concluding  with  a  prayer  foi^  the  rejection 
01  plaintiff's  demand,  for  recognition  of  his  title  to  tlu^  uote»  and  secu- 
ti   r,  for  the  dissolution  of  the  injunction,  with  $55110  damageei. 
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The  grounds  urged  for  the  exclusion  of  all  and  any  evidence  arf 
^    multifarious  and  difficult  to  formulate  systematically. 
I  ^  They  constitute  practically  a  double  exception  of  no  ri^ki  atid  tH* 

U|  came  of  action.         , 

I  Reduced  to  tlieir  simplest  expression,  tln^y  appear  h*  lie; 

TJiat  the  association  is  no  ])arty  to  the  suit;  that  The  d^^lVmlaut  ifp- 
resents  neitlier  it  nor  the  minors  Hood,  whos**  titU'  to  the  utiUsami 
si^curity  cannot  he  collaterally  attacked  ;  that  the  snit  is  a  diajtuistMl 
rcv4K*atory  ju-tion  :  that  it  is  l>aiTe<l  ]»y  prescription  :  that  plaintiff's 
clain»,  Avliatever  it  he,  cannot  he  set  np  iu  compensation, for  thedonble 
reason  that,  at  the  time  of  tlie  insolvency — November  10,  1879— tbe 
notes  were  not  due  and  the  claim  set  up  in  compensation  was  Dot  hqni- 
dated  and  of  equal  dignity  ;  that  under  jio  circumstances,  even  if  sdl 
the  allegations  were  proved,  can  the  judgment  sought  be  rendeiied. 

It  is  true  that  neither  the  association  nor  the  tutor  of  the  minors 
Hood  is  a  party  to  this  suit.  It  was  unnecessary,  under  the  exceptional 
features  of  the  suit,  to  have  connected  them  with  it.  ■ 

The  plaintift'  in  the  executoiy  proceedings  is  charged  with  havinir 
obtained  the  notes  from  the  association  without  consideration,  fiiwidn- 
lently,  to  injure  the  defendant,  the  drawer  thereof,  a  creditor  of  the 
concern,  by  depriving  her,  if  possible,  of  her  recourse  against  it 

If  those  alh^gations  be  true,  it  is  clear  that,  as  plaintiff  herein  as- 
sumes, with  the  consent  of  his  transferror  to  champion  his  rights,  it 
was  superfluous  to  make  him  a  party.  A  judgment  against  the  osteo- 
sible  owner  of  the  notes  would  bind  the  real  owner,  either  as  to  their 
ownership,  validity  or  extinction. 

On  the  other  hand,  the  defendant  represents,  as  adniinisti-ator,  the 
succession  of  Hood,  whose  minors  have  only  a  residuary  interest  A 
judgment  against  him  necessarily  wiU  conclude  them.  The  attack  is  not 
collateral ;  it  is  a  direct  one,  as  direct  as  it  could  be. 

The  suit  cannot  be  viewed,  at  this  stage  of  the  proceedings,  as  a  dis- 
guised revocatory  action.  If  it  was  irregularly  brought,  an  exceptiou 
to  the  form  should  have  been  tiled  in  limine.  If  it  is  barred  by  prescrip- 
tion, the  plea  should  have  been  offered  and  the  action  of  the  court 
asked  upon  it. 

It  was,  no  doubt,  in  the  power  of  the  defendant  in  injunction  to  har.^ 
excepted  to  the  right  of  the  plaintiff  of  pleading  her  claim  in  compe  ■ 
sation  as  a  ground  for  the  writ,  for  the  reason  that  it  is  not  of  eqn  I 
dignity.    Had  he  done  so,  it  is  probable  that  this  defense  woiild  ha  t 
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been  snstained ;  but  far  from  doing  so,  he  has  answered  to  the  merits, 
denying  the  pretensions  of  plaintiff  and  averring  his  own,  asking  judg- 
ment on  both  demands. 

The  suit,  in  its  complex  character,  is  a  cross  one,  regardless  of  the 
injnnction,  which  becomes,  by  the  pleadings,  an  incident,  a  feature  of 
minor  importance,  possibly  one  of  utt-er  insignificance  on  its  merits. 

The  defendant  seems  to  concisde  that,  had  the  demand  been  formu- 
lated as  One  in  reconvention,  the  plaintiff  in  injunction,  defendant  in  ex- 
ecutory process,  might  have  had  a  standing  to  revindicate  some  right, 
as  was  necessarily  done  by  the  defendant  in  the  ca€e  of  the  same  asso- 
ciation vs.  Levy,  33  Ann.  1203. 

If  it  be  true  that  in  such  contingency  she  could  have  recovered,  it  is 
impossible  to  discover  why,  under  the  pleadings,  in  the  instant  case 
she  is  not  entitled  to  some  relief,  merely  because  she  proves  her  claims 
in  competisation — a  plea  which  the  courts  favor,  as  it  rests  on  good 
faith  and  dispenses  with  unnecessary  evidence  in  support  of  an  admit- 
ted claim. 

There  exists,  no  doubt,  a  telling  disparity  between  a  demand  in  re- 
convention and  one  in  compensation.  The  former  may  or  may  not 
admit  the  main  demand;  generally  it  denies  it.  The  latter  impliedly 
confesses  it.  Whatever  the  difference  be,  however,  it  does  not  in  the 
least  follow  that  ^  demand  which  might  have  been  set  up  in  reconven- 
tion cannot  be  formulated  as  one  in  compensation.  When  presented 
under  the  last  term,  the  main  demand  is  admitted  and  the  burden  of 
proving  extinguisliment  and  consequent  release  from  the  principal  obli- 
gation is  then  assumed  by  and  rests  upon  the  defendant,  who  sets  up 
the  plea  invariably  at  his  risk  and  peril. 

It  cannot  be  denied  that,  had  the  plaintiff  expressly  charged  that  the 
notes  had  been  transferred  to  defendant  after  maturity,  or  even  previ- 
ouiily,  without  consideration  and  for  the  purpose  of  defrauding  her  of 
lier  recourse  against  the  company,  they  could  not  have  passed,  under 
rhtiwe  circumstances,  subject  to  those  equities.  It  is  true  that  she  has 
not  done  so  formally,  as  to  time ;  but  she  has  certainly  averred  broadly 
I'firMigh  to  justify  the  admission  of  evidence  to  establish  thoste  charges. 

'  he  filing  and  the  formal  withdrawal  of  the  exception  of  no  cait^e  of 
siL'l  t»n  possibly  admitted  a  right  of  action,  and,  on  proof,  a  cause  of 
ad  un.  The  objections  to  the  evidence  on  the  ground  of  irrelevancy 
jm  kindred  to  those  implied  in  the  exception  of  no  cause  of  action.  The 
wa  ver  of  the  latter  is  eiiuivalent  to  an  abandonment  of  the  former. 


■ 
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We  do  not  thiok  that,  under  the  isanes,  in  the  absence  of  any  pre- 
liminary exceptions  seasonably  assailing  the  right  and  the  caiue  of 
action,  a«  well  as  t.  e  fonu  of  the  proceeding,  the  evidence  should  have 
been  excluded. 

This  view  of  the  case  renders  unnece^warj'  a  fiuisher  consideralion  of 
other  differences  between  the  litigants. 

It  may  well  be  that  the  plaintiff  may  fail  in  her  proof;  but  it  does 
seem  that,  if  slie  can  esta>blish  satisfactorily  all  her  avermente,  she 
should  be  entitled,  under  the  pleadings  as  they  exist,  to  some  relief, 
which  cannot  exceed  thfe  amount  of  the  notes  sued  on. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed ;  and  it  is  now  ordered  and  decreed  that  this  caoaebe 
remanded  to  the  lower  court,  to  be  further  proceeded  with  according  to 
the  views  herein  expressed  ahd  according  to  law,  defendant  to  pay 
cost«  of  appeal :  those  of  the  lower  court  to  abide  the  result  of  the  suit. 

Rehearing  refused. 


No.  9192.     . 
Gus.  A,  Breaux  et  al.  vs.  The  Recorder  of  Mortgages. 

In  a  proceeding  for  a  mandamiiB  to  compel  the  recorder  of  mortgagea  to  cancel  the  iBKrip- 
tion  of  tax  mortgages,  like  in  all  other  contxoyersies.  the  test  of  the  jotiadictioa  of  th« 
Supreme  Court  is  to  he  found  in  the  real  amount  in  dispute,  exdnslTe  of  interest  If  tk 
amount  in  capital  of  the  taxes  sought  to  be  canoeU«^  doea  not  exceed  $1000,  tfaeSopme 
Court  is  without  Jurisdiction. 

Although  accrued  interests  are  likewise  secured  by  the  mortgages,  they  are  not  t  eompoD«t 
part  of  the  matters  in  dispute  within  the  meaning  of  the  Constitution. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Hamtony  J. 


Brecmx  <&  Hall  for  Plaintiff's  and  Appellants. 

J,  C.  JEgan,  Attorney  General,  John  McEnery  and  W,  B,  SommeniOt 
for  Defendant  and  Appellee. 


On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

PocHic,  J.  The  ground  of  the  motion  is  that  the  amount  in  dis]  aU 
is  not  sufficient  to  give  jurisdiction  to  this  Court. 

The  object  of  the  proceeding  was  to  compel  the  defendant  to  ca  cfl 
the  inscription  of  certain  tax  mortgages  affecting  property  owned  by 
plaintiffs^  who  are  the  appellants  herein.    The  inscription  couiplai  »ed 
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of  included  the  State  taxes  of  1871 ,  amounting  tx)  $387;  for  the  year 
1875,  amounting  to  $217  50;  and  for  the  year  1876,  amounting  to  $174; 
making  a  total  of  $778  50. 

In  their  petition,  plaintiffs  allege  that  these  taxes,  together  with  pen- 
alties and  interests,  exceed  in  real  value  $1800,  and  that  therefore  their 
•  actual  interest  in  the  controversy  is  equal  to  that  amount.  Hence,  their 
counsel  contended  that  their  ^'jurisdictional  allegations^"  clearly  bring 
their  case  within  the  rench  of  our  jurisdiction. 

But  allegations  of  "jurisdictional  facts"  are  not  the  exclusive  test  of 
a  question  of  jurisdiction.  "  The  real  amount  in  dispute,  whenever  the 
same  can  be  legally  ascertained  irom  the  pleadings  and  documents  an- 
nexed, and  not  the  allegations  of  panrties,  is  to  be  the  test  of  our  jurisdic- 
tion and  shall  be  our  rule  in  determining  all  such  questions.'^  Wilkins 
vs.  Gantt,  32  Ann.  929.  Applying  this  nile  to  the  case  at  bar,  w^e 
find  that  the  alleged  sum  of  $1800  includes,  taxes  amounting  in  cap- 
ital to  8778  50,  and  that  the  balance  comprises  penalties  and  interests^ 
as  alleged  by  plaintiffs. 

Now,  under  the  effect  of  section  15,  of  Act  No.  98,  of  1882,  which 
remits  all  penalties  heretofore  attached  to  delinquent  tax  bills  fori^xes 
due  prior  to  January  1,  1880,  and  substitutes  in  lieu  thereof  interest  of 
eight  per  cent  per  annum  from  the  date  that  said  taxes  became  due,  the 
element  of  penalties  is  entirely  eliminated  from  discussion.  Hence,  the 
real  amount  in  dispute  is  the  amount  of  taxes  in  capital,  bearing  inter- 
est from  the  dates  at  which  the  respective  amounts  became  due,  as 
hereinabove  stated. 

This  is  virtually  conceded  by  plaintiffs'  counsel,  who  suggest  that  a 
simple  calculation  of  that  interest  "will  speedily  demonstrate  that  the 
sum  of  that  interest,  added  to  said  principal  taxes,  exceeds  $1000." 

Their  contention  seems  therefore  to  be  that  as  the  interest  is  secured 
by  mortgage  as  well  as,  and  as  an  accretion  of,  the  principal  of  the  tax, 
the  amount  in  dispute  necessarily  includes  accrued  interests. 

But  under  the  textual  provision  of  the  Constitution  our  jurisdiction 
only  attaches  when  the  matter  in  dispute,  exclusive  of  interest,  exceeds 
one  thousand  dollars. 

We  know  of  no  provision  in  the  Cont^titution  or  in  our  laws  which 
contemplates  an  exception  to  that  rule  in  cases  involving  the  erasure 
of  inscriptions  of  tax  mortgages,  and  plaintiffs'  counsel  have  pointed  to 
no  authorities  in  support  of  such  a  proposition.  The  argument  that 
interest  on  taxes  must  be  included  in  the  matter  in  dispute,  because  it 
is  alike  secured  by  the  mortgage  which  secures  the  principal  tax,  is  not 
found. 
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It  might  as  well  be  argued  that  the  interest  accrued  on  a  mortgage 
II ot^,  and  which  is  secured  by  the  same  mortgage,  could  be  cousiderrMl 
m  an  element  in  the  matter  in  dispute  or  as  a  test  of  jurisdiction.  The 
reverse  of  such  a  ^proposition  is  too  plain  for  discussion. 

But  the  position  contended  for  by  plaintiffs  is  not  entirely  new.  It 
was*  considered  in  the  case  of  the  State  ex  rel,  Forman  vs.  Recorder  of 
Mortgages,  33  Ann.  14,  which  was  also  u  proceeding  for  the  erasore  of 
au  irisi^ription  of  tax  mortgages.  In  that  case,  the  city  of  NewOrieatng 
liiiri  appealed  from  a  judgment  ordering  the  recorder  to  cancel  amort- 
g^igp  for  its  taxes,  amounting  in  capital  to  $584  88,  on  which  interests 
Iiatl  accrued  up  to  $440.  The  city  attorney  urged  that  the  two  amoimtB 
together  were  sufficient  to  give  us  jurisdiction  and  should  both  be  con- 
mi  fh-r'**rl  aA  elements  of  the  amount  in  dispute,  but  the  Court  held  other- 
wis+i"  and  dismissed  the  appeal,  on  the  ground  that  accrued  interests 
could  not  be  considered  as  a  component  part  of  the  "matter  in  dispute." 

Sf»  we  must  conclude  in  this  case,  wherein  the  amount  in  dispute  is 
t\w  rtuni  of  $77S  50,  exclusive  of  interest. 

It  is,  therefore,  ordered  that  the  present  appeal  be  dismissed,  at  ap- 
fi^lJftnt^'  costs. 


No.  9106. 
M\m  Mary  J.  Lemmon^  et  al.  vs.  Wm.  L.  Clark,  Adm.,  et  al. 

WJK'ii  the  tntriz  of  minor  heirs,  in  her  capacity  as  snch,  takes  poBsession  of  and  administcn 
tJie  estate  of  the  deceased  parent  of  the  minors,  inrithont  any  appointment  as  admiais- 
tnit4)r,  such  act  is  equivalent  to  tho  entering  into  possession  of  the  beneficiary  hein. 
Tbf'  tutrix  officially  represents  them  alone :  her  possession  is  their  possession:  herict*. 
within  her  lawful  authority,  are  their  acts.     Soye  vs.  Prlc«,  80  Ann.  93. 

It'  t\w  minor  heirs  are  creditors  of  the  estate  of  the  psrent,  they  cannot,  on  coming  oi  ifc 
iHnnpete  Mith  other  creditors,  before  accounting  for  the  movable  pfoperty  and  revenaei 
rtf  the  estato  which  came  into  their  possession  through  their  tutrix  and  which,  if  oon- 
nunied  for  their  benefit,  would  extingruish  their  debt. 

Whtre  on  immovable  has  been  donated  to  a  wife  by  her  parents  by  a  private  act  defective 
in  farm,  that  defect  may  be  ratified  and  confirmed  by  subsequent  acta  on  tlie  part  of  tbe 
heir*  of  the  donors,  such  as  we  think  are  established  in  this  case :  but,  in  any  event,  th« 
liUHband  who  has  held  the  property  as  the  paraphernal  estate  of  his  wife  and  as  her 
iLgGnt,  cannot  raise  objections  to  her  title  or  make  his  possession  the  ltas»  of  a  preKrip- 
i\vvi  title.    His  heirs  and  ci-editors  have  no  greater  rights. 

APPEAL  from  the  twenty-third  District  Court,  Parish  of  West 
Baton  Rouge.    MattheioSj  Judge  ad  hqc. 


Uand  K.  Barrow  for  Plaintiffs  and  Appellees. 
Fiwrot  &  Lamon  and  Miller  c^  Finney ,  contra. 
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Lemmon  et  al.  vs.  Clark  et  al. 

The  opinion  of  the  court  Was  delivered  by 

Fexner,  J.  William  W.  Lemmon  and  his  wife,  Elisabeth  Chism, 
died  in  1863,  lea\ing  a  large  estate  and  three  children,  who  were  their 
sole  heirs.  The  eldest,  George  C,  was  of  age,  but  as  he  afterwards 
died  and  as  his  interest  is  inherited  by  the  other  two,  he  may  be  dis- 
missed from  consideration.  Mary  J.  Lemmon  and  Wm.  W.  Lemmon, 
the  present  plainti£fs,  were  minors.  Their  grandmother,  Mrs.  Elizabeth 
Chism,  in  1863,  presented  a  petition  ^o  the  court  of  the  parish,  repre- 
ftenting  the  death  of  the  said  W.  W.  Lemmon  and  wife,  and  the  minority 
of  said  children  and  praying  that  she  be  appointed  tutrix,  tliat  an 
nnder-tntor  should  be  appointed,  and  that  an  iuventory  should  be  taken 
of  the  estate  of  said  deceased. 

An  inventory  was  taken,  Mrs.  Chism  was  appointed  and  couiirmed 
as  tutrix,  and  Jas.  L.  Lobdell  as  under-tutor,  the  former  furnishing  a 
bond  for  $25,000,  with  W.  D.  Winter,  as  surety. 
In  her  capacity,  as  tutrix,  she  took  possession  of  all  the  property  of 
||j|tiie  successions,  and  tlie  record  does  not  advise  us  that  any  further 
H|adicial  proceedings  were  had  touching  the  administration  of  the  prop- 
r    erty  until  her  death  in  1877. 

In  the  meantime,  J.  W.  Burbridge  &  Co.,  a  creditor  of  W.  W.  Lem- 
Ibmon,  and  of  the  community,  brought  suit  against  the  tutrix  and 
Kfeeovered  judgment  against  lier  as  possessing,  in  that  capacity,  the 
property  of  the  succession  of  W.  W.  Lemmon,  but  not  affecting  the 
separate  estate  of  Mrs.  Lemmon,  payable  in  course  of  administration. 
The  inventory  of  1863  exhibited,  besides  real  estate  and  slaves,  a 
large  amount  of  personal  property  belonging  t^o  the  community,  em- 
bracing, besides  other  items  of  furniture,  plantation  stock,  etc.,  tlie 
following:   $936  in  U.  S.  Treasury  Notes  ;    195,000  pounds  of  seed  cot- 
ton valued  at  $15,600 ;   and  ^^  a  package  supposed  to  contain  $13,000, 
Confederate  money,  and  supposed  to  have  been  received  from  Chas. 
Parlange  in  an  incomplete  transaction  about  cotton  and  to  belong  to 
said  Parlange," 

The  other  items  of  community  movables  above  mentioned  aggregate 
in  appraised  value,  the  sum  of  $4406  75. 

leaving  out  of  view  the  package  of  Confederate  money,  it  thus  appears 
th  t  the  tutrix  went  into  possession  of  nearly  $21,000  of  movable  prop- 
er r,  of  which  no  account  has  ever  been  rendered. 

lie  real  estate  inventoried  consisted  of  640  acres  of  land  comprising 
a  lantation  of  which  320  acres  undoubtedly  belonged  to  the  sepai*ate 
ef  ate  of  W.  W.  Lemmo.i,  while  the  other  320  acres  are  claimed  as 
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beloDging  to  the  separate  estate  of  Ids  wife.  The  tutrix  and,  since  licT 
death,  the  heirs,  have  continuously  enjoyed  the  whole  of  this  plant&tdou 
without  any  account  of  the  revenues. 

As  before  stated,  the  tutrix  died  in  February,  1877.  Miss  Mary  .1. 
Lemmon  became  of  age  in  March,  1877.  W.  W.  Lemmon  was  emajici> 
pated  in  January,  1878. 

In  June  1882,  Miss  Mary  J.  Lemmon  filed  a  petition  praying  that  au 
administrator  be  appointed  to  represent  the  succession  of  her  father, 
W.  W.  Lemmon,  and  that  a  new  inventory  be  taken.  W.  L.  Clark 
was  accordingly  appointed  administrator  and  an  inventory  was  taken, 
the  sole  propei-ty  placed  upon  which  is  "320  48-100  acres  of  land  with 
all  the  improvements  and  appui-tenances  thereon,"  described  as  Si  of 
section  4,  T  6.  R.  11  E.,  and  valued  at  $1600. 

The  present  suit  is  brought  by  Miss  Mary  J.  and  W.  VV.  Lemmon 
against  Clark,  administrator,  in  which  they  aver  that  they  have  ac- 
cepted the  succession  of  their  mother  and  have  renounced  that  of  their 
father ;  alleging  that  the  latter  was  indebted  to  the  former  in  the  sum 
of  $12,625,  with  interest  from  dalte  of  death  in  1863,  being  amount  of 
paraphernal  funds  of  their  mother,  received  by  him  during  marriage 
and  not  accounted  for;  and  praying  for  a  judgment  against  said  ad- 
ministrator for  said  sum,  with  recognition  of  their  legal  mortgage  on 
all  the  property  of  the  father,  dating  from  receipt  by  him  of  said  funds 

Averring  that  Thomas  D.  Miller,  successor  and  subrogee  of  J.  W. 
Burbridge  &  Co.,  claimed  to  be  a  creditor  of  tlie  suc^'ession  and  had  an 
interest,  they  made  him  a  partj  defendant. 

Miller  resists  the  claims  of  plaintiffs  on  sundry  special  grounds : 

1.  He  claims  that  they  have  accepted  the  succession  of  their  father, 
by  sundry-  acts,  which  we  need  not  notice  more  particularly  than  to  say 
that  we  agree  with  the  judge  a  quo  in  the  conclusion  that  the  acts  re- 
feiTed  to  were  done  under,  and  attended  by,  circumstances  which 
negative  the  intent  to  accept,  and  that  they  are  of  a  character  which 
do  not,  of  themselves  and  in  absence  of  intention,  necessarily  involve 
an  acceptance. 

2.  H^  pleads  peremption  of  the  mortgage  claimed  by  plaintiffs. 

The  conclusion  reached  on  the  following  point  obviates  the  necessity 
.of  considering  this  question. 

3.  Miller  urges  that  plaintiffs,  through  their  tutrix,  having  gone  into 
possession  of  the  entire  estate  of  W.  W.  Lemmon,  including  movables 
far  beyond  the  value  of  their  claim,  and  having  failed  to  account  for 
the  same  or  for  the  revenues  of  the  immovables,  their  claim  as  creditors 
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of  Baid  f*Mtiit*  ia  eitlDgTiished  and  cannot  be  urged  against.  tUe  sole  re* 
mnining  nsfl^t  of  lli^  ^^uect^siflion  to  the  prejudice  of  otLer  ci^ditors, 
without  tirst  arcoimting  for  thoBe  which  have  been  rerevvf^d   by  tlieitj. 

Sincp  the  dcdeion  in  the  case  of  Soye  vs.  Price,  30  Ann.  03,  thm 
position  iii^  incon testable. 

In  that  cftfte,  Mr.  Jiii^tice  spencer,  as  the  ^gan  of  the  courts  aft^r  a 
full  review  of  the  authorities,  announced  the  following  concluaions  i 

"Notwithstanding  the  numerous  authorities  cit^d  from  our  earlier 
reports,  we  think  it  is  now  well  settled  that  minora  ( w  ho  me  beneficiary 
heirs  of  necessity)  may  come  lawfully  into  postics^iori  of  the  estate  of 
their  decease^  parent  without  there  having  been  any  previous  a<lmiuiii* 
tration  thereof.  In  4  Ann.  561,  Labranclie  vs.  Trepagnier,  ir  whj*  held 
to  be  settled  that  *the  natural  tutor  or  tutrix,  as  suchj  haa  a  right  to 
administer  the  succession  of  the  deceased  spoitse,  unless  the  heirs  of 
age  or  creditors  require  the  appointment  of  an  administrator.^  Tit  is 
was  but  the  ai^rmance  of  the  same  doctrine  in  eflfect  held  by  this  Court 
in  1  Ann.  239;  2  Ann.  462;  3  Ann.  502.  In  Mouget  vs.  Penny,  7  Ann. 
134,  it  was  held  that  *  the  creditors  of  the  wife  need  not  provoke  thi- 
appointment  of  an  administrator  to  her  succession,  but  may  sue  the 
natural  tutor  of  its  beneficiary  heirs  as  its  representative.  See  also  ti^ 
same  effect  5  Ann.  180;  10  Ann.  534;  14  Ann.  64L  These  cii?ea  clearly 
recognize  the  right  of  the  natural  tutor  of  minor  heirs  of  the  deceased 
spouse,  in  absence  of  opposition,  to  take  possesr^ion  of  his  estate  in  his 
capacity  as  tutor,  and  to  administer  it,  as  other  property  of  his  wards. 
/or  their  benefit.  The  possession  of  the  tutor  is  the  possession  of  the  mfnor 
and  all  his  acts  are  in  the  name  a/nd  on  behalf  of  hi  ft  wards^ 

It  seems  almost  needless  to  say  that  the  use  of  the  term  natural  tutor 
is  merely  an  accident  of  the  case,  and  that  like  princifiles  apply  to  legtil 
or  other  tutors.  Indeed,  in  one  of  the  cases  quot^jd,  the  tutrix  was  the 
grandmother  of  the  minors,  as  in  the  instant  cas(\  ^ueeesston  of  Stoi^, 
3  Ann.  502. 

The  cases  quoted  by  counsel  for  plaintiffs  are  all  <-afles  in  which  the 
tutor  held  in  the  dual  capacity  of  tutor  and  exei^ator  or  administratort 
and  it  was  there  held  that  the  functions  as  tiitoi^  were  suhor^linated  to 
those  of  executor  or  administrator,  in  which  latti^r  capa^-ity  she  direetly 
represented  the  creditors.  4  La.  489.  20  Ann.  5i:J;  1  Rob.  113;  m 
Ann.  743. 

But  here  the  tutrix  acted  in  that  capacity  alone,  ami  under  the  doc- 
trine of  Soye  vs.  Price,  represented  the  minors  only,  held  possessitm  for 
them;  and  '^  all  her  acta  are  in  the  name  and  on  behalf  of  her  wardi.^' 
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As  representative  of  the  beneficiary  heirs  in  possession,  creditors  of 
the  succession  had  the  right  to  sue  them  through  her  and  to  recover 
judgment,  restricted,  of  course,  in  it«  operation  to  the  property  inher- 
ited by  them.  Whatever  she  has  received  and  appropriated  of  that 
property  is,  quoad  creditorp,  a  reception  and  appropriation  by  the  heirs. 
If  she  has  thronged  the  latter,  they  must  look  to  her  personally  and  to 
her  bond;  but,  as  against  creditors,  her  acts  are  their  act*  as  far  as  they 
were  within  her  lawful  powers  as  tutiix. 

Applying  these  principles  to  the  case  before  us,  we  find  that  these 
plaintiffs,  through  their  tutrix,  have  received  and  possessed  this  entire 
estate  since  the  death  of  their  father  in  1863.  It«  presumable  revenues 
are  not  accounted  for.  Its  movables,  of  the  value  ot  $21,000,  have  been 
consumed  or  have  disappeared.  And  now,  at  the  end  of  twenty  yeara, 
when  nothing  remains  except  b  tract  of  unconsumable  land  valued  at 
$1600,  they  seek  to  oust  the  recourse  of  a  bona  fide  and  indulgent  cred- 
itor of  their  father  thereon  by  springing  their  own  claims  as  creditors 
of  his  succession. 

In  face  of  their  entire  failure  to  account  for  the  revenues  of  the  plan- 
tation and  to  show  that  their  tutrix  did  not  actually  realize  from  the 
movables,  for  their  benefit,  a  sum  at  least  equal  to  the  amount  of  their 
claim,  their  pretensions  cannot  be  countenanced.  Their  demand  most 
be  rejected. 

4.  Wo  have  considered  the  demand  of  Miller  to  the  effect  that  the 
other  half  of  the  six  hundred  and  forty  acres  of  land  appearing  on  the 
original  inventory  should  be  included  in  the  last  inventory  of  W.  W. 
Lemmon's  estate.  The  evidence  satisfies  us,  as  it  did  the  judge  a  quo, 
that  this  land  was  given  by  the  i)aront«  of  Mrs.  Lemraon  to  the  latter 
during  her  marriage,  and  was  received  and  held  by  her  husband  as  her 
separate  paraphernal  property;  that,  although  the  original  act  of  dona- 
tion wa«  defective  in  form,  yet  we  consider  that  it  has  been  validated 
and  confinned  by  sundry  acts  within  the  contemplation  of  C.  C.  2274, 
not  necessary  to  be  here  particularized,  but  referred  to  in  the  learned 
opinion  of  {thel judge  ad  hoc.  At  all  events,  it  did  not  lie  in  the  mouth 
of  W.  W.  Lemmon,  or  his  administrator  or  creditors,  to  deny  his  wife's 
title,  since  it  clearly  appears  that  he  received  and  held  the  property  as 
hers.  Still  less  can  prescription  be  invoked  in  favor  of  his  succession 
or  the  community. 

He  held  the  property  avowedly  as  the  paraphernal  property  of  his 
wife  and  as  her  agent,  as  evidenced  by  numerous  acts,  but,  particularly 
and  conclusively,  by  his  joining  in  an  act  of  mortgage  executed  by  his 
wiife  thereon  as  her  separate  paraphernal  property. 


Digiti-zed  by  VjOOQIC 


!VKW    ORLEANS,  MAY,'  1884.  74R 


Lemmon  et  al.  vb,  Clark  et  al. 


I 


TIji?  other  relit^f  asked  by  him  must  be  denied,  without  piejudirp  to 
hi!^  rigbt  Ut  di*mHud  satisfaction  of  his  debt  and  sale  of  tJie  property  of 
the  euccesfiion  of  W.  W.  Lemmon  in  the  succession  proceeding. 

If  is,  tljtT**fore^  ordered,  adjudged  and  decreed,  that  the  .judgment 
!ii*]>MilHl  froii!  bi'  urmulled,  avoided  and  reversed;  and  it  is  mnv  or- 
dert'di  Hdjud^^ed  and  ilecreed,  tliat  the  demand  of  plaiatiffs  h^n'eiti  hv 
rpje**ted;  jind  rl^ai  \hv  reconventional  demand  of  Tho.>i.  [).  Millrr  be 
ulwi  rcjt'*  t*'il,  uitli(*nt  prejudice  to  his  ri^ht  to  provoke  u  saW^  of  tbf^ 
}in>pMt_v  of  \\iv  sll<'<■(^ssiou  of  AV.  W.  Lemmon  and  satii^tat'tion  of  his 
judgement  \*\  \ivn[ur  i>ioceedin^s  against  said  sufcession-jilaintitfH  and 
appelhwB  l4*  pay  eoate*  in  both  courts. 


Dissenting  Opinion. 

Paciit,  J.  I  diwsi'ut  ft-om  that  part  of  tlie  opinion  whicli  it:'(X»i{iiizeft 
file  tract  of  hind  kmnvu  as  the  "  Clark  Ti*act,"  as  the  separate^ property 
of  plain tiffrt*  inothev^ — Mrs.  Lemmon.  In  my  opinion,  that  tmct  of  laud 
is  t'OTaunniity  property',  acquired  under  the  prescription  uf  thirty  yt^ari*. 

TLe  act  of  douation  from  Judge  Chism  to  his  daughter^  Mra.  Lemmon, 
relied  upon  hy  phiiiitifl's,  was  not  made  in  the  form  requin-d  by  hivv  (C. 
C.  15^),  and  could  nor  make  proof  of  the  title  claimed  by  Mr**.  Lem- 
mim'ii  heir>i. 

The  alleged  riitilit^ation  by  means  of  tlie  Act  of  May24j  1653,  does  not 
justiiy  the  conclusiou  drawn  from  it.  The  language  bearing  ou  this 
point  reads  as  follows : 

'"EliwilH^th  Leiniuoii  acknowledges  to  have  received  the  following; 
Mlaves  and  ttttms  of  money  during  the  lifetime  of  hei-  father,  to  wit:''  lu 
The  tnumfrati<m  which  follows,  I  find  this  item,  which  is  the  ouJy  tttate- 
riieat  referring  to  this  Kubject-matter : 

*^Pflid  for  Clark's  land,  $2500." 

The  donation  mtitied  by  that  language  is  not  of  the  tract  of  land  in 
(fuepttioii,  but  of  a  sum  of  money  used  towards  the  payment  of  the  land. 
Tht^  result  of  that  lu't  may  be  to  show  a  credit  of  $2500  for  pamplierrial 
ftuida  in  behalf  of  Mrs.  Lemmon  against  her  husband — but  surely  not 
iQ  show  a  ratitic-atiou  of  a  donation  of  land.  Under  that  con?^tnictiou, 
anil  the  language  of  the  act  admits  of  no  other,  the  recoi-d  is  baneu  of 
mj  proof  of  separat*'  title  in  Mrs.  Lemmon,  and  the  possession  of  thirty 

trs  being  the  onlj-  element  of  title,  my  conclusion  is  that  the  tract  of 
d  became,  and  whould  be  treated  as,  community  propej  ty.     As  sucbf 
i  affected  witJi  Miller's  mortgage. 
ehearing  refused. 
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Montfort  vs.  Schmlill. 


44  849|  Peter   Montfort,  for  the    use  ot    nis  kikoh  ohild,  Jobei-iiins 

|i04  186  Montfort,  vs.  Peter  Schmidt, 

A  peremptory  exception  to  the  plaintifTA  wsnt  at  cvp^tlfy  to  nue  I'minot  W-  pleadiHl  aflcs- 

ftpawer  filed. 
W^ere  *  child  of  tender  yean  ia  injured  by  rnnntuir  imili*!  a  mule  whii  li  ift  btsing  driTi«&  At 

an  ordinary  trot,  and  without  negligence  b>  iliv  ilHvLir.  na  r«tov«ry  ran  bo  had  for  d>ai 

agea  because  of  iojuries  snfllered  by  the  chihl , 

APPEAL  from  the  Foiirtli  District  roiirt  fnr  tlia  I'sirbJi  of  Ork*flu*. 
E[ov8t<yn,  J. 


Braughn,Buck  d  DinkeUpiel  for  Plaiutrff  and  AT>penatit. 
Ofc<w.  F.  Cimbome  for  Defendant  and  Ap|idl«»(*. 


The  opinion  of  the  Court  wa«  deliv^'red  by 

Manning,  J.  The  action  is  by  a  fatbtn-  for  rb*^  um^  aud  benelit  of  bit 
minor  cliild  to  recover  damages  for  injuries  received  by  her  through 
the  fault  and  negligence  of  a  minor  st>u  of  the  defeiidnut. 

The  mother  of  the  injured  child  hiiil  died  bifoi  t^  tbe  tustJtntion  of  the 
suit.  No  exception  to  the  capacity  of  the  plaiiititT  wa^  made  iu  the 
lower  court,  but  it  is  here  pleaded  by  wtiy  t>/  peremiMory  exceptioD 
that  the  father  as  such  cannot  represent  him  niiitor  child  until  and  iinlesA 
he  has  qualified  as  her  tutor. 

Pretermitting  any  expression  of  opiniou  wht^ther  this  exception  may 
be  pleaded  for  the  first  time  in  this  Coui-t  under  art.  902  of  the  Code  of 
Practice,  it  is  sufficient  to  say  that  rbe  privilege  of  pleading  it  w^aft 
waived  by  filing  an  answer.  Gibney  v,  FitJSRimuKins,  5  Auu.  253.  The 
case  does  not  fall  within  the  rule  applied  where  there  i^n  total  want  of 
any  legal  right  whatever  in  the  suitor,  aw  wa^*  held  hi  Brown  v.  Said f  4 
Mart.  N.  S.  434;  Union  Bank  v.  Dunn,  17  La,  2^U. 

A  cart  driven  by  the  defendant's  son  wa*  coming  up  Daupliine  street 
toward  Canal,  and  was  on  a  tramway  track,  anil  wa^  iiiel:  by  another 
cai-t  near  the  intersection  of  St.  Ferdinand  fttieet.  T[ie  rliild  of  the 
plaintiff,  a  girl  of  five  and  a  half  years^  attempted  to  vnm^  the  street 
with  a  companion  three  yeai*s  older.  She  hud  gone  over  half  acrois 
when  finding  herself  about  to  encounter  the  other  cart  she  tumedt  and 
in  the  effort  to  escape,  became  entangled  in  ihe  legs  of  the  miile  driven 
by  the  defendant's  son,  and  received  severe  imd  lasting  injury.  Her 
companion  escaped. 

The  cai-t  was  not  driven  fast  or  in  a  reeklerts  manner.  The  male  wa:* 
at  an  ordinary  trot,  or  as  the  principal  wiiiieBs  says  neither  very  fut 
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nor  verj  slow.  He  saw  tli**  whole  attaii*  and  sajs  the  driver  conld  uot 
tta^e  f«top]>ed  in  tim^  to  luLVe  preveutf'd  the*  ficddent^aud  this  i liability 
Trats  not  on  at'-count  of  recklee^  or  ev^n  aegligent  drivings  but  beca<ime 
the  child  in  its  ]>eitui-hMtion  had  run  headlong  iindtr  tbo  mule. 

The  ocrniTeiire  m  tanjeutahlet  fur  the  child  is  in  all  probability  per- 

tmmfntly  disabled,  but  the  conti'ibntory  negligt^nee  is  apparent*     A 

child  of  Htit'h  tt^nder  yeara  is  couatautlj  liable  to  iujnry  if  albuved  to 

run  unattended  in  the  wtieets.     It  ia  true  this  particidav  street  id  not  a 

cro^'ded  tl  i  o  rough  fare ,  but  a  tramway  car  parses  and  increaaee  the  pre- 

i-auttoti  a  I  all  times  nei'eti8arv*     The  etf<irt  to  fasten  upon  the  drivei\  a 

lad  of  eiglueen  yearw,  negligenrtj  by  carele8snesa  and  inattention  fails* 

The  older  girl,  more  self  poasesfted.  crossed  safely,  and  the  younger  re- 

cctTed  the  iujnry  It^caui^e  she  turned  and  in  her  hight  ran  under  the 

male.     We  do  not  think  a  ret^overy  can  be  had  under  those  circnm- 

stfinces*     Uubcncr  v.  K.  i).  &  C.  H.  Co.,  23  Ann.  4^2;  Klein  t,  Cres.  C- 

H.  Co.,  J  bid*  729;   Slierinan  and  Eedtield  on  ^Negligence,  $4^,  50^  2 

Thompson  on  Negligence^  ^  1 129^  1140. 

The  venlict  of  the  jury  seeniM  to  have  recogni;ced  this  condition  of 
things,  since  they  gave  only  one  dollar  jih  damages. 

It  is  therefore  ordered  antl  decreed  that  the  verdict  of  the  jury  IB  aet 
aside ^  the  judgment  of  tlie  lower  court  thereon  is  avoided  and  annulled, 
and  that  there  benowjudgmentin  favot  of  the  defendant  rejecting  the 
plaiutiir^A  deuian<l  aud  for  costs. 


No.  9096. 
J-  \V,  Dkmaiiest  vs.  W.  J.  Beirn^k, 

An  ftpp«&l  Hob  from  ibc  ruling  of  a  diAtricC  Judj^A  fnvireafllDg  the  amount  prerio^y  fixed  for 

^B  bond  ro  bc>  fumi^liecl  for  a  dfivotntJi^B  AppeAJ.  ulitaough  the  matter  be  irltbLu  the  dU^ 

mtlan  of  aucb  Jud^. 
Tlie  mvlti  dem&nd  bftin^f  apppalabk  ft] I  oiKl^ii-fl  and  dficrflen  mad«  li]  tlie  nult.  ^botber  b*for« 

or  ftfter  Judgmant,  arp  ri^vlsnbl*'  by  tho  a|»pe1Ute  conct. 
E^ucb  rulliij^  1a  Dot  a  ioal  Judgment  reqafring  ^tigDAtare     It  le  a  mere  interLocamry  oider 

vbiclii  m i|; h t  work  i rreparabl «  ii^j: u ry .  • 

FlUag  of  H  bond  iu  ac43ordHDC«  wltb  an  attUr  of  appe*]  flow  not  drvont  lliu  jxiHidiction  of  fhe 

inferior  Murt  nvtr  qaeallous  aflentini^  tb*  ^nmdeDcy  of  tbe  Loud  ;   and  it  matiera  not 

whetbet-  tbe  loflufllclcDCj  tenulit  frflm  an  error  of  tho  jnd£e  Or  from  di^f&ulc  of  a  iwrty, 
Where  tb«  InfuriDr  rx^urt  has  inndverteutly  died  the  bend  for  a  devolutive  appeal  at  a  nnm 

leu  than  the  actnal  coftt«,  It  maj-,  od  dtscorery  of  the  prror.  ueetid  the  order  and  i^quirv 

iodiclent  aecurily 
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DAmATMi  vs.  Beirne. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaBS. 
jTjl     Bigkior,  J. 


Singletoiif  Browm  d*  Glioate  ibr  Plaiutift'  and  Appellee. 

W  S.  Btnediet  nnd  A.  J,  Murphy  for  Defendant  and  App<*llant. 


Ox  Motion  to  I)i.s>n;>>. 

The  opinion  <»f  the  Court  wa«  deliv<^red  liy 

r^KBKroKZ,  C.  t\.  Tlie  app^dU^e  a«k«  a  dituiiisMiI  4if  thin  a]»peal  for 
Uie  reasons : 

T]iat  the  matter  involved  is  unappealable,  as  the  decision  of  such  a 
case  is  within  the  exclusive  discretion  of  the  district  judge  and  the  sun 
is  less  than  $1000. 

That  the  judgment  complained  oH.  if  a  definitive  judgment,  is  not 
signed  au<l,  therefore,  iiicJM>ate  and  if  an  interlocutory  order,  works  no 
irreparable  injury. 


The  judgment  in  i[uestion  was  rendered  after  tlie  decision  of  the 
cause  on  its  merits.  It  increases  the  amount  previously  fixed  by  the 
court,  as  that  of  the  bond  to  l>e  furnished,  on  an  order  allowing  a  devo- 
InUve  appeal. 

The  appeal  had  been  granted  on  the  fixing  of  a  bond  for  $200 ;  but 
subsequently,  on  a  rule  by  plaintiff,  the  court  amended  the  order  by 
increasing  the  amount  of  the  bond  to  feWO,  directing  the  appellant  to 
fiirnish  it  within  a  given  delay,  and  providing,  in  default,  that  the 
appeal  shall  be  dismissed. 

The  defendant  in  the  case  and  in  the  rule,  then  obtained  a  suspen- 
sive appeal  from  this  decree,  on  his  giving  a  l)ond,  which  was  furnished. 

It  is  this  appeal  which  the  plaintiff  now  seeks  to  have  dismissed,  for 
the  reasons  stated. 

It  cannot  be  denied  that  the  fixing  of  the  amount  of  a  bond  to  be 
fm^nished  for  a  devolutive  appeal  is  a  matter  within  the  discretion  of 
the  judge  a  qtis;  but  tliat  discretion,  like  all  others  witli  which  judicial 
officers  are  vested,  must  necessarily  be  a  legal  and  not  an  arbitrary  dis- 
cretion. !^i  case  of  abuse  of  that  power,  the  action  of  the  lower  judge 
in  an  appealable  case,  is  revisable  by  the  appellate  court,  when  pre- 
sented in  a  proper  form,  just  as  it  is  reviewable  in  cases  in  which  the 
sufficiency  of  bonds  and  of  sureties  is  primarily  passed  upon.  Where 
it  is  found  that  the  power  has  been  improperly  exercised,  the  Supreme 
Coui-t  can  correct  the  error  and  afford  adequate  relief. 
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Deraareat  vs.   Beirne. 

In  the  recent  case  of  the  State  ex  reL  Miiller,  ante  p.  189,  we  had  occa- 
ftion  to  consider  a  kindred  question  and  to  review  the  action  of  a  dis- 
trict judge,  fixing,  as  the  amount  of  a  bond  of  a  devolutive  ap])eal,  a 
sum  which,  at  first  blusli,  appeared  to  be  excessive  ;  but,  as  there  were 
no  data  in  the  record,  to  enable  us  to  state  what  the  amount  should 
have  been  fixed  at,  we  expounded  the  rule  of  law  for  the  guidance  of 
lower  courts  in  such  matters  and  left  the  district  court  free  to  recon- 
sider his  decree  and  to  take  proper  action. 

We,  therefore,  have  the  power  to  review  such  decrees  by  courts  a  qiux 
and  the  exercise  of  that  power  can  consequently  be  lawfully  invoked 
at  our  hands. 

It  is  not  con*ect  to  say  that  the  matter  is  not  appealable,  because  the 
amount  '*  involved  "  is  less  than  $1000. 

There  is  no  dispute  that  the  main  suit  is  appealable.  Being  such, 
all  orders  therein  made,  are  necessarily  appealable,  as  accessaries  fol- 
low the  principal,  particularly  such  decrees  as  might  defeat  the  very 
right  of  appeal. 

The  order  is  not  to  be  viewed  as  a  final  judgment.  It  is  not,  there- 
fore, to  be  signed,  as  definitive  judgments,  which  pass  upon  the  merits 
of  a  controversy,  are  required  to  be. 

It  is  simply  an  interlocutory  aecree  which  remains  under  the  control 
of  the  district  judge  and  which,  should  it  remain  unaltered  and  not 
complied  with,  might  cause  the  appellant  an  irreparable  injury,  which 
would  consist  in  the  dismissal  of  his  appeal. 

The  motion  to  dismiss  is  without  merit  and  is  denied,  with  costs. 


On  the  Merits. 

Defendant  obtained  an  order  for  a  devolutive  appeal  from  a  judgment 
on  th«*  merits  of  this  cause  on  a  bond  for  costs  fixed  by  the  order  at 
two  hundred  dollars. 

Plaintiff,  alleging  that  the  costs  far  exceeded  the  amount,  filed  a  nile 
to  amend  the  order  of  appeal  by  increasing  the  amount  of  the  bond, 
and,  in  default  of  the  additional  security  being  furnished  by  defendant, 
to  dismiss  his  appeal. 

The  judge  a  quo,  after  hearing  the  parties  and  aftpr  appointing  an 
expert  whose  report  exhibit-ed  costs  to  the  amount  of  nearly  nine  hun- 
dred dollars,  rendered  'judgment  amending  tht?  order  of  appeal  so  as  to 
fix  the  bond  at  nine  hundred  dollars,  and  requiring  the  defendant  to 
comply  therewith  within  five  days,  under  penalty  of  dismissal  of  his 
appeal  in  case  of  default. 
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SucoeMion  of  Steven. 


From  this  judgment  the  present  appeal  is  taken. 

To  the  general  rule  that,  after  compliance  with  the  order  of  appeal 
hj  tiling  bond,  the  jurisdiction  of  this  Court  attaches  and  that  of  the 
lower  court  is  divested,  there  exists  the  well  recognized  exception  that 
tlie  jurisdiction  of  the  latter  continues  for  the  purpose  of  inquiring  into 
and  determining  the  sufficiency  of  the  bond.  State  car  rcZ.  Fairex  vft. 
Judge,  ;i-S  Ann.  928  ;   Dumas  vs.  Mary,  29  Ann.  808. 

It  is  perfectly  clear  that  a  party  is  not  entitled  to  a  devolutive  appeal 
under  the  law,  without  furnishing  a  bond  for  costs. 

If  the  judge  of  the  inferior  court  has  improvidently  fixed  the  amount 
nf  the  bond  at  n  sum  less  than  the  costs  and  may  not  amend  the  same 
ftfter  discovery  of  liis  error,  we  are  at  a  loss  to  conceive  how  such 
error  could  be  remedied.  Certainly  no  proceeding  in  this  Court  could 
twvx  mplish  the  result,  since,  without  inquii-ing  into  facts  dehors  the 
record,  we  could  not  obtain  tlie  information  on  which  to  base  our  action. 

Thus  the  anomaly  would  be  presented  of  a  party  enjoying  a  right 
without  performing  the  conditions  upon  which  alone  the  law  grants  it 
ro  him. 

In  matters  of  this  kind,  where  the  duties  of  the  judge  are  defined  by 
liiw^  he  is  bound  to  obey  the  law,  and  if  he  discovers  that  he  has  inad- 
vertently departed  from  its  injunctions,  he  is  not  precluded  from  cor- 
rt  cting  his  error. 

It  mattera  not  whether  the  bond  is  insufiicient  through  mistake  of  the 
judge  or  default  of  the  party,  the  law  must  be  complied  with,  and  it 
lies  within  the  province  of  inferior  courts  to  see  that  parties  who  appeal 
Xo  this  Court  shall  comply  with  the  legal  conditions  precedent  to  the 
exercise  of  such  right. 

As  to  that  portion  of  the  order  appealed  from  which  purports  to 
iiiftmiss  the  appeal  already  in  this  Court  in  case  of  non-compliance  within 
the  stipulated  delay,  we  shall  treat  that  as  mere  surplusage,  being  a 
matter  necessarily  for  the  action  of  this  Court,  when  failure  to  comply 
with  such  order  shall  be  properly  brought  to  our  notice. 

Judgment  affirmed. 

Rehearing  refused. 


No.  9029. 
Succession  op  Will  Steven. 

ToitJunentary  dispositions,  by  which  the  testator  provides  that  his  estate  is  to  remain  under 
the  control  and  administration  of  his  executor  for  an  indefinite  length  of  time,  to  be 
ptesenred  for  the  persons  institnted  as  legatees  by  the  will,  and  by  which  he  directs  that 
a  part  of  his  estate  shaU  be  paid  over  to  the  minor  children  of  one  of  the  legatees  after 
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SuccesRion  of  Steven. 

th«ij-  bccoine  nf  asus  mid  marry  rjpniably,  show  a  manifest  intention  to  create  a  trust 
«4itjLtQ,  wbich  it  L!<oiiAl[lf*ired  in  pur  Inrispmdence  as  a  ^Idei  commismm.  and  are  therefore 
vald  undrr  tbe  lawa  of  liouisiana. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


A.*  J.  Lmvis  for  tbf«  Fleii-s,  Appellees. 
'/oJt.  IK  Hill  for  the  Executors,  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

F*onni,  J.  Thb  litigation  involves  the  validity  of  the  will  of  the 
clecea.'wd,  which  is  attacked  by  his  two  sisters,  his  sole  legal  heirs,  on 
the  gi-oiind  that  it  contains  substitutions  and  iidei  cormmssa  in  contra- 
vention of  the  lawi)  of  this  State. 

The  will  reads  b^  fn^Uows :  ^ 

"  Nkw  Orleans,  November  30th,  1880. 
*'^  r,  William  .^t^^veii,  being  of  sound  mind  and  having  a  realistic  idea 
of  the  umrertjiiiity  of  human  life,  do  hereby  make  this  my  last  will  and 
teatanientT  vi^ :  T  give  and  bequeath  to  Richard  Michael  O'Brien  and 
William  Prieetley  Richardson,  jointly,  or  in  the  event  of  the  death  of 
either  J  to  the  Hurvivor,  individually,  all  real  and  personal  property  of 
which  I  may  dit*  possessed,  hereby  giving  them  full  and  complete 
f^izin  and  poaaension  of  the  same  (to  manage  and  arrange  as  they  may 
Bee  tit),  but  in  trust,  however,  for  the  use  and  benefit  of  my  sister^, 
Mrs.  E.  P.  Armsti'oi]|;and  Miss  Jess  Steven,  as  also  the  children  of  the 
former. 

*"  My  otrject  in  iirst  to  preclude  tlie  possibility  of  their  suffering  for 
want  of  necessariefe  or  comforts  of  life,  as  far  as  possible.  And  second, 
to  guuntntee  as  good  an  education  to  the  children  as  may  be,  but  al 
more  than  one  thouj^and  dollars  of  principal  or  interest  shall  be  d| 
btjnsed  in  any  one  yt  iir.  Each  of  the  children  on  coming  of  age,  an 
marrying  propeily  and  reputably,  shall  receive  one  thousand  dollars. 
I  trust  that  Miss  Jess  Steven  may  in  future  take  some  interest  in  the 
neaiing  i\t  lier  flis tier's  children. 

**  1  desire  that  my  executors  as  above  shall  pay  themselves  for  their 
services  and  they  sliall  make  a  fair  and  equitable  adjustment  of  such 
claims  as  may  be  brought  against  me  for  medical  services  and  other 
eTpenses^  connected  with  my  injury  or  otherwise.  I  know  of  none, 
however,  except  for  medical  services  and  an  amount  to  Mr.  John  A. 
Morris.  \  jshall  einleavor  to  leave  intelligible  memorandums  of  all 
buainBfiii  matters ,  ^ui. 


»na, 
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Sacoession  of  Steven. 


'^  My  executors  are  authorized  to  close  up  my  estate  any  time  and  in 
any  way  they  may  deem  proper,  after  ten  years  shall  have  elapfied 
after  my  death," 

''  I  desire  that  £5  to  £10  per  annum  shall  be  i-emitted  to  isj  aunt. 
Mrs.  Janet  Steven,  in  Scotland,  as  long  as  she  lives. 

"  I  have  no  forced  lieirs.  Mr.  John  A.  Morris  disbursed,  I  presome. 
$1200  or  more  on  my  account  while  I  was  lying  ill  and  disabled  in  Xew 
York.  All  this  is  written  and  signed  by  me  this  thirtieth  day  of  No- 
vember, 1880.  Will  Steven." 

The  defense  of  the  executors  is  a  general  denial ;  and  they  are  ap- 
pellants from  an  adverse  jndgment. 

The  striking  featur<i  of  the  will  is  the  manifest  intention  of  the  testa- 
tor to  establish  a  trust  estate,  to  be  held  by  the  executors  and  to  be 
preserved  by  them  for  other  persons,  a  disposition  which  has  anifonnlv 
been  treated  in  our  jurisprudence  as  a  fidei  cammissum,  and  ahvajsheld 
as  falling  under  the  prohibition  contained  in  article  152  of  the  Civil 
Code. 

This  proposition  Hows  so  clearly  by  the  mere  reading  of  the  will  that 
it  needs  no  argument  in  its  support.  An  attempt  to  demonstrate  it  by 
reasoning  and  legal  deductions  would  involve  the  proof  of  a  aelf-evi- 
dent  proposition  and  would  be  a  useless  waste  of  time.  Arnand  tb. 
Tarbe,  4  La.  506 ;  Clague  vs.  Clague,  13  La.  6 ;  Rachal  vs.  Rachal,  1 
Kob.  115:  Ducloslange  vs.  Ross,  3  Ann.  432:  Succession  of  Foucher,30 
Ann.  1017  ;  Beaulieu  vs.  Ternoir,  5  Ann.  480. 

In  the  case  of  Clague,  cited  above,  this  Court  said : 

"  A  disposition  by  which  the  property  of  the  estate  is  to  remain  in 
the  hands  of  the  executors  until  the  majority  of  the  testator^s  children, 
one  of  whom  is  under  ten  years  of  age,  cannoi  be  distinguished  from 
onef  that  would  authorize  the  executors  to  preserve  for  or  to  retam^the 
estate  to  them  at  the  period  of  the  majority  of  the  children  and  heii«.^ 
'*Such  a  disposition  is  indeed  a  fdei  commismm^  or  trust  which  the  law 
forbids." 

In  the  will  now  under  consideration,  the  testator  contemplates  that 
the  estate  shall  be  held  in  trust  at  least  until  the- children  of  one  of  his 
sisters  shall  have  become  of  age  and  shall  marry  properly  and  reputa- 
bly ;  thus  incorporating  a  disposition  clearly  reprobated  by  the  lav^ 

If  the  necessities  of  the  case  required,  it  could  be  shown  that  the  ill 
is  further  obnoxious  to  our  laws  because  it  also  contains  a  substitute  3 ; 
but  such  an  argument  would  serve  no  useful  purpose,  and  we  pretei  lit 
the  discussion  of  that  point,  which  would  at  most  be  a  eumula  re 
reason  for  the  conclusion  which  we  have  reached. 
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The  diBtrict  judge  annulled  all  the  dispositions  of  the  will  which  weiTt* 
ivpug^nant;  to  our  biws,  recognized  opponents  as  the  legal  heirs  of  the 
deceased,  and  ordered  that  they  be  put  in  possession  of  all  the  prop- 
erty of  the  succession.  But  in  so  far  as  the  dispositions  in  favor  of  bis 
aunt,  Miss  Janet  Steven,  are  concerned,  he  did  not  pass  upon  the  same, 
and  required  opponents  to  furnish  a  bond,  under  the  provisions  of 
articles  1012  and  1671  of  our  Code.  The  heirs  complain  of  that  part  of 
the  judgment,  and  urge  that  it  be  amended  in  that  particular. 

The  judge  coiTectly  held  that,  as  Miss  Janet  Steven  was  not  before 
the  coui*t  and  had  not  been  made  a  party  to  the  suit  for  the  nullity  of 
the  will,  he  could  not  legally  pass  upon  her  rights  under  the  will. 
Hence  he  committed  no  error  in  exacting  a  bond  from  the  heirs  as  a 
condition  of  their  obtaining  possession  of  the  estate.  The  motioD  tu 
amend  must  therefore  be  denied. 

Judgment  affirmed. 


No.  9015. 
SrccEssioN  OP  Gayle  Woods. 


▲n  opponent  who  does  not  dispate  the  correctnees  of  any  of  the  items  of  an  admioUtrfttor^ 
aooonnt,  but  simply  claims  to  be  placed  thereon  for  a  larger  amoant,  has  no  interest  Cu 
attack  ajndfcment  of  homologation  on  the  ground  that  proof  was  not  administeretl  of  tbt 
oonectness  of  the  acconnt 

The  rulings  of  an  instance  court  on  the  admission  or  rejection  of  evidence  are  not  subject  tu 
review  by  this  Court  in  absence  of  exception  reserved  thereto. 

The  correctness  of  the  judgment  appealed  from  must  be  tested  by  the  law  and  the  evideofe 
upon  which  the  court  acted,  in  absence  of  exceptions  to  mUngs  made  in  course  of  ilm 
triaL 

APPEAL  from  the  (^ivil  District  Court  for  the  Parish  of  Orleaut*. 
Monroe,  J. 


A.  B.  Philips  and  Albert  Voorhies  for  the  Appellant. 
W.  8.  Benedict  and  A,  J.  Murphi^  for  the  Appellee. 


Tho  opinion  of  the  Court  was  delivered  by 

Fknner,  J.     The  administrator's  account  was  filed  on  December  21 , 
1882.     Several  oppositions  were  filed.     On  January  2,  1883,  after  dun 
ivertisement,  judgment  was  rendered  homologating  said  account  »o 
*  as  not  opposed. 

3n  March  7, 1883,  M.  Scooler  filed  an  opposition,  in  which  he  ayerred 
It  he  was  a  creditor  of  deceased  in  the  sum  of  $252;  that  he  had  sup- 
led  his  claim  had  been  correctly  placed  on  the  administrator's  ac- 
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count,  but  had  since  discovered  tbat  be  had  been  pta^ed  thei^on  lor 
the  sum  of  $52  only;  that  he  was  entitled  to  be  placed  there  for  tht  sum 
due  him ;  and  his  prayer  was  "  to  be  allowed  to  file  this  oppoeitioD  humc 
pro  tunc  and  to  be  placed  on  said  atcount  tor  the  aum  of  $25<K  ^n^i  f(*t 
general  relief,"  etc. 

It  will  be  observed  that  the  oppiiRition  raises  no  issue  as  to  the  regw* 
larity  of  the  proceeding  on  which  the  judgment  of  partial  liomobgation 
was  founded,  nor  as  to  the  corrertneas  of  any  itents  of  said  accouar 
except  his  own,  and  that  the  eole  relief  sought  is  to  have  the  latter 
increased. 

The  case  came  on  to  be  heard  on  the  oppositions  and  the  final  homo- 
logation of  the  account.  Scooler  appeared  and  offered  to  prove  up  his 
account.  Counsel  for  administrator  objected  on  the  ground  that,  hav- 
ing been  placed  on  the  account  and  having  filed  no  timely  opposition, 
and  the  account  having  been  homologated  so  far  as  not  opposed,  it  was 
then  incompet-ent  for  Scooler  to  prove  himself  a  creditor  for  a  larger 
amount.  This  objection  the  court  sustained,  reserving  Scooler's  ri^ht 
to  establish  the  verity  of  his  claim  as  placed  on  the  account. 

This  ruling  was  twice  made  by  the  court  and,  in  neither  case,  wa# 
any  exception  reserved  thereto  in  any  form. 

After  hearing,  a  final  decree  was  rendered,  passing  on  the  various 
oppositions  except  Scooler's,  which  was  passed  8ub  sUentio,  and  con- 
cluding that  **  the  account  herein  filed  be  amended  in  accordance  with 
this  judgment  and,  as  amended,  that  it  be  approved  and  homologated, 
and  that  the  funds  be  distributed  accordingly'." 

Scooler  then  appealed  from  the  two  judgments,  viz:  Ist.  The  judg- 
ment homologating  the  account  so  far  as  not  opposed ;  2d.  The  final 
judgment  of  homologation. 

His  attack  here  is  directed  mainly  against  the  first  judgment,  on  the 
ground  that  the  record  exhibits  neither  testimony  of  witnesses  taken  in 
writing,  nor  list  of  documents  produced,  nor  any  proof  of  any  kind  of 
the  correctness  of  the  account,  as  required  by  C.  P.  1042. 

Conceding,  argumenti  gratid  simply,  that  such  an  objection  to  this 
judgment  might  have  force  under  some  circumstance*,  the  question 
presents  itself,  what  interest  has  appellant  to  raise  it  when  he  pre8e"t8 
no  issue  as  to  the  coiTectness  of  any  of  the  items  of  said  account,  exa  ^f 
that  in  favor  of  himself,  which  he  claims  should  be  increased?  Wl  ie 
does  it  matter  to  him  whether  the  coiTectness  of  the  account  was  si  *- 
ported  by  evidence,  if  he  does  not  dispute  it«  correctness! 
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But,  even  beyond  this,  h^w  would  it  avail  appellant  to  disturb  the 
first  judjnnent,  unless  the  first  judgment  of  homologation  was  also  set 
aside  t 

He  points  out  no  error  in  the  last-mentioned  judgment,  except  that 
it  fails  to  sustain  his  opposition.  But  the  judge  had  before  him,  and 
we  have  before  us,  no  evidence  upon  which  his  opposition  could  be  sus- 
tained. It  is  true  that  evidence  to  that  eifect  was  offered,  but  it  wan 
excluded  by  tlie  judge.  Even  if  erroneous,  which  we  do  not  decide, 
that  ruling,  not  having  been  excepted  to,  was  absolute  and  final,  and 
upon  the  most  elementary  principles  is  not  subject  to  review  by  thifl 
Court.  The  case  stands  precisely  as  if  no  such  evidence  had  been 
offered.  It  follows  that,  upon  thfe  evidence  before  him,  the  judgment 
rejecting  appellant's  opposition  was  correct. 

However  strong  our  inclination  might  be  to  relieve  appellant,  we  are 
bound  to  maintain  regularity  of  precedence  and  to  decide  issues  as  pre^ 
sen  ted. 

We  observe  that  another  party,  who  was  an  opponent  in  the  lower 
court,  has  filed  in  this  Court  an  answer  to  the  appeal,  in  which  he  prays 
'  an  amendment  to  the  judgment. 

The  amendment  asked  is  one  that  does  not  affect  che  appellant  and 
has  no  connection  with  the  subject-matter  of  his  appeal.  It  is  simply 
an  attempt  to  disturb  the  judgment  as  between  co-appellees,  which  Is 
not  permitted. 

Judgment  afifirmed. 


On  Application  for  Rehearing. 
Bermudez,  C.  J.    It  is  impossible  to  conceive  how  the  appellant  can 
justly  complain  of  the  decree  herein  made. 

He  appeals  from  two  judgments:  one  homologating,  as  far  as  not 
opposed,  an  account  on  which  he  was  placed  for  part  only  of  his  claim 
and  which  he  had  not  seasonably  opposed;  and  another  which  dispoeett 
of  other  oppositions  but  fails  to  pass,  and  therefore  ignqres  the  oppoei- 
tion  filed  by  him  after  the  qualified  homologation. 

The  grounds  on  which  he  asks  the  reversal  of  the  first  judgment  are 
that  he  was  not  placed  on  it  for  his  full  claim  and  that  there  was  no 
proof  administered  in  support  of  the  items  of  the  amount  which  the 
court  was  asked  to  approve. 

He  should  have  made  a  timely  opposition  and  adduced  evidence  to 
justify  the  allowance  of  his  claim. 
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He  has  not  establiBhed,  in  the  mode  required  hy  law /that  the  judg- 
ment was  rehdered  without  proof.  If  he  could  he  heard  to  say  so»  hir* 
own  claim,  allowed  in  part,  should  be  rejected. 

The  certificate  of  the  judge,  issued  after  the  iippeal  had  been  obt-amed 
and  perfected,  does  not  meet  the  requirements  of  the  law  and  cannot 
be  considered. 

The  certificate  of  the  clerk  is  complete.  We  must  presume,  in  ih« 
absence  of  legal  evidence  to  the  contrary,  that  the  diatrict  judge  did 
not  render  a  judgment  without  proof  to  supyvort  it.  The  presumption 
is  not  rebutted  in  this  case. 

It  is  not  for  us  to  suggest  how  the  appellant  should  have  proceeded 
to  have  established  the  absence  of  proof  complained  of  j  but  it  would 
appear  that  Articles  C.  P.  602  and  608,  whicli  relate  to  statements  of 
.  faets,  before  appeal,  may  have  some  significance  on  the  subject. 

We  are  at  a  loss  to  perceive  how  the  judgment  ignoring  the  unsea- 
sonable opposition  can  be  reversed.  The  district  judge  liad  a  right  not 
to  notice  it,  as  it  was  not  rightly  in  court.  Besides,  there  is  no  evi- 
dence to  support  it,  beyond  the  allowance  on  the  account.  The  exclu^ 
sion  from  the  transcript  of  the  bill  of  exception  which  the  appellant 
claims  to  have  ti^ken  to  the  refusal  of  the  judge  to  hear  evidence  fur- 
ther, is  not  to  be  attributed  to  us. 

Rehearing  refused. 


No.  837X. 
L.  E.  AND  E.  F.  Herwtg  vs.  Tniiiii  CREDixoRa- 

Xren  though  the  meeting  of  creditors  convened  to  vote  on  a  respite  htm  Unen  formiLUy  cJasAd 
by  the  Notary  after  having  been  a^oumed  from  day  to  dny,  i^Ftch  day  receiving  T«te4. 
yet  if  other  creditors  present  themselves  on  the  next  nucceediDg  day,  hpfore  the  prwtt 
verbal  has  been  returned  to  court  ai)d  vithin  the  ten  dajt  f^m  the  opttilng.  tlieir  vo^ 
should  be  received. 

In  ascertaining  what  is  a  majority  of  creditors  in  number  and  Amount,  thtua  alone  who  ap- 
peared at  the  meeting,  proved  their  claims,  and  voted  arf  to  be  iTc)tonvi1.  N'onc!  other, 
whether  on  the  hUan  or  not,  are  to  be  taken  into  accoani. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans 
Monroe,  J, 


Charles  Louque,  for  the  Appellant. 

Jof.  B,  Guthrie  and  J,  Q.  A.  Fellowes,  contra. 
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St^te  fJi.  BiLyoDDp, 


No,  mm. 

The  State  of  Louisia^ka  vs.  Fran<;ot9  Batonne. 

Tk«  fA^rdit  'ff(M>d§  *vnd  chatUia"  ar«  not  ancramentAl  m  lui  Indirtuieat  for  larc&nj.     Tbs 
wo^  '^prvperfy  '"  used  ifl  fCfmciriu  &nd  impUea  perennwl  property,  ^PtHli^aiicl  uhattelD^ 

PPEAL  from  the  Elevtnifch  District  Cmirt,  Parish  of  NAtehitochen. 
Piersfm,  J, 


A 


t/,  C.  Egan,  Attoruey  General,  aud  D.  C.  Searb&routfh^  District  Attor- 
ney, for  the  Statt^,  Appp.lleti. 

PmiiUr  ct  Ponder  foi^  Dt?fendant  and  Appellant. 
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The  opinion  of  the  Court  wan  delivered  b^^ 

MAN^'I?rGt  *I.  This  is  an  appeal  from  a  jiidKiheiit  if^ftiHinir  a  respite 
and  decreeing  a  eeti^io  bonorum. 

The  meeting  of  the  creditors  wiia  held  l>eforc  a  Notary  on  Oct.  1 5th 
aud  wa«  iidjourned  from  day  to  day.  Bome  rreditora  appearing  each  day 
and  voting.  On  the  20th.  the  Notary  appears  to  liave  supposed  that 
no  one  else  wa^  coming,  and  he  fornmlly  closed  the  iweeting  aud 
Bumined  up  the  result,  hut  on  the  next  day  m(n*e  credlt^ii-s  appeared  ^ 

and  voted^  and  the  final  rei^uU  was  tluit  of  fot'ty-four  ci'editorH  repre- 
senting $g,ti36J7  debts,  twenty -seven  representing  $4,414,81  voted  for  J 
a  respite.     The  votes  of  the  laat- appearing  creditors  were  properly                              ■ 
received.     They  were  tendered  before  the  proves  verbal  was  returned  to 
court,  and  the  meeting  was  eloeed  before  the   tenth  day,     Kev,  Civ. 
Code,  art,  3090. 

The  lower  judge  refused  the  reapifce,  and  he  was  right  as  the  law  bad 
been  inti'rpreted  up  to  that  time,  but  this  court  has  siuce  adopted  the 
construction  that  in  eatimttting  the  majority  in  numbers  and  amount  of  ^ 

creditors,  those  alone  are  to  be  reckoned  who  have  appeared  at  the 
meedngj  proved  their  el  aim  r*  and  vested,  Anderson  v.  Creditors,  ii3 
Ann.  1155, 

The  number  of  creditors  voting  was  not  a  uifyority  of  those  placed 
on  the  8chedide,  nor  did  they  represent  more  than  half  of  the  amount 
of  debt-i^,  but  thoae  creditors  who  did  not  attend  aud  vote  are  not  to  be 
counted  iu  ascertaining  what  ia  a  majority  either  in  numbera  or  amonut* 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  j lower 
court  is  revei'sed,  and  the  proceedings  of  the  creditors'  meeting  are 
homologated,  and  a  respite  it*  granted  the  petitioners  as*prayed  for,  the 
appellees  ta  pay  costs. 
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Denny  vs.  Anderson. 


The  opiiiioD  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  The  accused  appeals  from  the  judgment,  rendered 
on  a  verdict  of  conviction,  sentencing  him  to  one  yem  at  Iiard  labar^ 
on  a  charge  of  lai'ceny. 

He  complains,  in  his  motion  in  arrest,  that  tlie  indictment  \a  defei^tive. 

The  charge  is  couched  in  the  following  language  : 

**  Did  feloniously  steal,  take  and  carry  awuj,  one  pii^toL  of  the  valutr 
often  dollars,  the  property  of  J.  J.  GarlaiKl,"  <The  name  of  the  awner 
was  subsequently  replaced,  by  amendment,  by  that  of  William  Powell.) 

The  objection  is  that  the  indictment  does  not  contain  the  words : 
**  goods  and  chattels ^^  which  are  alleged  to  lit?  sacramental,  in  all  proae- 
cutions  for  larceny. 

In  overruling  the  motion  to  quash  the  district  judge  properly  aaid  : 

"  The  language  employed  does  not  admit  of  two  in  t<^rp rotations  and 
imports  a  charge  of  Inrceny.  The  property  alleged  t<»  have  been  stolen, 
viz :   a  pistol,  is  necessarily  personal  property  or  chatteL-- 

Indeed,  the  word  "property"  used  is  generic  and  implies  the  wordi^ 
'*  goods  and  chattels." 

In  the  case  of  State  vs.  Odem,  11  Tex.  17,  it  was  eipresftly  decid^^d 
that  the  indictment  that  charged  the  larceny  of  one  piece  of  domestic 
as  ^^  the  property  o/"  was  good,  notwithstanding  the  omiswion  of  the 
words  "  goods  and  cJuittels,^^ 

On  the  other  hand,  it  has  likewise  been  held  thatj  chargin*^  the  lar- 
ceny of  bank-bills  as  "  the  goods  and  chatteh  tyf  A^"^  is  sutficient,  without 
alleging  that  they  were  the  '''property  o/J,"  the  word  chattel  denoting 
property  and  ownership.     Waterman,  C.  1>.  j>.  iff>2.  No*  iSl, 

In  the  case  of  State  vs.  Carter,  33  A.  1214,  the  present  Court  has 
ruled  that  the  description  of  the  thing  sti>[eti,  in  au  information  for 
larceny  being:  "one  hog,  th^  property  of  A  B,'"  \a  sutficJent.  See 
authorities  there  cited. 

Judgment  affirmed.  i 


No.  8843. 
Adelia  Denny  vs.  R.  R.  Anuer^ok. 

The  rule  which  strikes  with  nullity  the  purchases  b.v  nttojiii'x  sat-liw  of  litlgjoua  righu 
which  fall  under  the  jurisdiction  of  the  tribunal  iic  wbkli  the];  prafrticts.  will  appty  ta 
purchases  made  by  attorneys  who  reside  in  a  difTennt  parish  or  dlAtrlct  fttkoi  ihai  in 
which  sits  the  court  in  which  the  suit  originated.  Tbu  fjuit  thai  ibe  attorney  baa  never 
praoticed  in  that  particular  oourt  will  not  shield  him. 
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Denny  vs.  Anderson. 
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PPEAL  from    the  Eighth    District    Court,  Parish  Enat  Carroll. 
Fikher,  Jiulj^e,  ad  hoc.  *  *" 


Hreaux  it  Hall  for  Plaintiff  and  Appellant. 
«/-  Jlf.  Kemnedif  for  Defendant  and  Appellee. 


The  apinioo  of  the  Court  was  delivered  by 

Pociif:,  J.  This  is  a  ^nit  on  a  promissory  note  for  $20tK\  alkgf  d  h> 
liaiVe  lieen  e3Le<.'uted  hy  the  defendant  to  the  order  of  phiiutitV's  filthier. 
find  to  bftre  Iweu  subsieMiinMitly  acquired  by  her  in  good  faith,  uud  to 
U&ve  betn  theri^after  lost. 

The  defense  is  n  ileuiiil  (>f  the  plaintiff \s  ownership  of  the  not-e. 
eotipled  with  the  ullegation  that  if  she  has  a  title  to  tlie  same,  it  wus 
acquired  after  inaruritj%  and  that  plaintiff  is  amenable  to  the  defeiisea 
of  com  pen  sat  ion  J  which  the  defendant  protjeeds  to  set  np  af^ainat  the 
original  payee  of  the  note. 

Pending  this  litigation,  plaintiff  made  a  transfer  of  all  her  rights  and 
int^rf^t^tf^  in  the  not<j  to  W.  R,  Mills,  Esq.,  a  member  of  thf^  hur,  residing 
in  the  rity  of  New  Orleans. 

Plaintiff  then  tiled  a  supplemental  petition^  in  which  she  was  joined 
by  Mijls,  setting  forth  her  transfer  to  him,  suggesting  a  notice  of  the 
transfer  tu  the  defendant^  and  praying  that  Mills  be  suhroguted  as 
plaintiff  in  the  cause. 

That  petition  ii^  styled  an  "amended  petition  and  petition  of  inter- 
vention," Judgment  was  rendered  against  plaintiff;  whei-eupon  plain- 
tiff prayed  for  and  obtained  an  order  for  a  devolutive  appeal  mi  a  bond 
of  fifty  dollars. 

The  appeal  bond  in  the  sum  fixed  by  the  order  is  executed  by  W.  R. 
Mills,  styling  himself  an  intervenor. 

On  thflt  ground  appellee  has  predicated  his 

Motion  to  Dismiss. 

He  urges  that  the  order  of  appeal  was  obtained  by  and  granted  to 
plaintiff  and  not  to  the  intervenor.  Hence,  he  argues  that  there  is  uo 
appeal  as  to  (plaintiff  because  she  has  furnished  no  bond  ;  and  that 
there  i«  no  appenl  hs  to  intervenor  because  he  has  obtained  no  order  of 
appeaL 

The  fallacy  of  this  argument  consists  in  the  conception  that  the  true 
character  of  ji  |»arty  to  a  suit  must  be  tested  by  the  style  or  name  wbicli 
he  assumes  or  by  which  he  !s  described  in  the  record. 
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Such  is  not  the  case ;  and  courts  caunot  adopt  a  rale  which  would 
convert  a  party  plaintiff,  as  shown  by  his  own  pleadings,  into  an  inter- 
venor  or  any  other  appearer. 

The  legal  result  of  the  petition  of  Adelia  Denny,  the  original  plain- 
tiff, suggesting  her  transfer  to  Mills,  who  joined  in  the  statement  and 
in  the  prayer  to  be  recognized  as  the  owner  of  the  claim  in  suit,  was  to 
make  him  the  real  and  only  plaintiff  in  the  case.  His  legal  attitude  in 
the  cause  could  not^be,  and  was  not,  affected  by  the  fact  that  his  peti- 
tion was  erroneously  endorsed  as  a  petition  of  intervention,  or  that 
he  was  misnamed  as  an  intervenor  in  several  parts  of  the  record. 

He  was  therefore  the  plaintiff  who  was  cast  in  the  suit,  who  obtained 
the  order  of  appeal,  who  furnished  the  appeal,  bond  required  by  the 
order,  and  who  is  now  the  appellant  before  this  Court.  Hence,  the 
motion  to  dismiss  must  be  disallowed. 


On  the  Merits. 

In  a  supplemental  answer  the  defendant  urged  several  other  grounds 
of  resistance,  one  of  which  is  sufficient  to  defeat  plaintiff  Mills'  right  of 
recovery. 

That  presents  the  nullity  of  his  purchase  of  a  litigious  right,  which 
falls  under  the  jurisdiction  of  the  court  in  which  he  practices  Ms  pro- 
fession of  attorney -at-law,  under  the  provisions  of  article  2447  of  the 
Civil  Code. 

The  claim  which  he  purchased  from  Adelia  Denny  was  in  suit  at  the 
time  of  his  purcliase,  and  payment  was  resisted  on  serious  grounds  of 
defense.  These  circumstances  actually  demonstrate  that  the  claini  was 
a  litigious  right. 

The  record  shows  that  W.  R.  Mills,  Esq.,  is  an  attomey-at-law  resid- 
ing in  New  Orleans,  practicing  his  profession  in  the  courts  of  this  Stat>e. 
True,  the  record  fails  to  show  that  he  has  ever  practiced  in  the  courts 
of  the  parish  of  East  Carroll,  but  such  an  incident  as  having  practiced 
in  that  parish  is  not  necessary  to  render  him  amenable  to  the  prohibi- 
tion contemplated  by  the  Code.  The  claim  falls  within  the  jurisdiction 
and  is  actually  under  the  judicial  action  of  this  Court,  in  which  it  is 
shown  that  he  has  been  for  years  a  prominent  pi*actitioner. 

The  reasons  which  have  prompted  this  litigation  apply  with  equal 
force  to  attorneys  who  reside  in  the  different  parishes  in  the  State,  and 
will  not  sanction  a  restriction  of  the  rule  to  attorneys  who  are  actually 
practitioners  of  the  court  in  which  the  suit  originated. 
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Those  If  asons  are  of  easy  conception,  and  are  well  known  and  tlior- 
ijughly  uiulerstood  by  the  profession  ;  hence,  it  becomes  unnecessary  to 
<^nt*r  into  details  on  the  subject.  The  elevated  standard  which  the 
learned  profession  must  occupy  in  public  esteem  makes  it  the  impera- 
tive duty  of  courts  to  exact  a  rigid  compliance  with  a  rule  calculated  to 
enbaut-e  the  honor  and  usefulness  of  the  profession,  even  when  the 
tranmictioii  i^hows  no  unfairness  of  dealing  or  desire  to.  obtain  undue 
advantajze.  In  our  opinion,  the  present  instance  presents  a  dealing  of 
that  cbararter,  and  our  conclusions  can  justify  no  inference  to  the  det- 
rini4^Dt  of  This  plaintiff.  But  under  our  sense  pf  duty  we  cannot  escape 
the  eoncluisLon  that  his  purchase  of  the  claim  now  in  suit  is  stricken 
with  the  nullity  contemplated  by  the  article  now  under  consideration. 
Buck  &  Bmuchamp  vs.  Blair  &  Buck,  36  Ann.  p.  16;  Duson  vs. 
Dnpte,  SS  Ann.  1131  j  Watterson  vs.  Webb,  4  Ann.  173. 

We  are  not  yet  informed  by  the  judge  who  tried  the  case  below  as  to 
whirh  of  the  defenses  prevailed  in  his  mind,  but  we  reach  the  same 
i^onolusioni;  on  the  merits  of  his  decree,  in  so  far  as  it  affects  the  rights 
flfW.  K.  Mills. 

But  ni»thiiig  in  our  decree  or  in  our  opinion  is  to  be  consti'ued  as 
nfk'ecting  the  rights  of  the  original  plaintiff  under  the  issues  raised  by 
the  d^^fendant's  answer,  as  she  was  not  a  party  to  the  appeal. 

Judgment  affirmed. 


I  36  765 
I  46  670 

No.  8955.  36  76.')  I 

5i  985 

Henrietta  Davidson  vs.  Henry  Lindop.  36  765 

no  245 
The  ptwiwtiptitJii  estobHahed  by  Uw  for  privileges  resulting  trom  taxes,  d«es  not  apply  to 
merigaget  tborefor,  afllrminx  State  ex  rel.  Jackson.  34  Ann.  178.  The  presoTiption 
pniviiisd  in  ««.  36  of  Act  96  of  1877,  only  applies  to  fbtare  taxes.  As  to  snob  taxes  it  is 
merely  a  autate  of  prescription  operating  as  a  defense  in  bar  of  action  and  Judgment. 
»iid  doee  noi  apply  to  city  taxes  which  bave  been  reduced  to  Judgment  recorded  aa  pro 
rldedbyUw.  Article  176  of  the  Constitution  fixes  a  limitation  of  three  years  on  the 
#dc^i^pt«l  privitleges  for  taxes,  only  when  unrecorded  and  the  limitation  does  not  apply 
to  i-ecarded  privileges.  ,  ,       . 


I    A. 


PPEAL  from  the  (^ivil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J.  ; 


H.  B,  Fortrnm  for  Plaintiif  and  Appellant. 

J.  C.  Btfttn,  Attorney  General,  John  MoEnery  and  W,  B,  SommerviUe, 
Kmlra. 
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The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plain tift,  holder  of  a  conventional  mortgage  inscribed 
tri  August,  1871,  foreclosed  and  bought  the  property  under  an  adjndi- 
i^ation  made  on  March  8, 1881. 

On  April  6,  1883,  she  took  a  rule  to  cau(^4»l  all  inscriptions  for  State 
aud  city  taxes  more  than  three  years  old,  on  the  ground  of  prescription. 

1.  The  State  taxes  involved  are  those  of  1871,  1875  and  J880. 

So  far  as  the  tax  of  .1880  is  cor.cemed,  its  inscription  was  not  thrw 
yt'ars  old  at  the  date  of  the  rule  or  judgment  thereon. 

Those  of  1871  and  1875  are  recorded  as  mortgages  and  are  fully  cov- 
ered bj'  our  decision  in  State  ex  reL  Mrs.  Jackson  vs.  Recorder,  34  Ann. 
17B,  to  which  we  adhere. 

2,  The  city  taxes  involved  are  those  for  the  years  1871  to  1879  inclu- 
sive. 

Section  20,  of  the  city  chai-ter  of  1879,  provides:  **That  the  taie« 
H^Reased  and  levied  by  virtue  of  tliis  act  •  ♦  ♦  are  hereby  declared 
\it  be  a  lien  and  privilege  upon  said  property,  •  •  •  and  said  lien 
iiTid  privilege  shall  exist  in  favor  of  the  city  of  New  Orleans  ♦  •  • 
UEitil  the  same  shall  be  fully  paid;  and  the  same  shall  be  paid  in  pref- 
ix rence  to  all  mortgages  and  encumbrances  other  than  taxes  due  the 
State." 

Under  this  law  the  tax  privileges  of  tlie  city  of  Xew  Orleans  were 
]imctically  imprescriptible.  It  remained  unaffected  by  any  subsequent 
legislation  until  Act  96  of  1877.  Sections  36  and  102  of  that  act,  taken 
together,  leave  the  impression  that  they  were  intended  to  apply  to  tax 
privileges  in  favor  of  the  city  of  New  Orleans  as  well  as  to  others.  Bnt 
they  manifestly  apply  only  to  future  t^ixes.  The  language  is:  *-That 
from  the  filing  of  the  assessment  rolls,"  a»  p^*oinded  in  this  act^  the  prop- 
irty  therein  mentioned  shall  be  affected  with  a  lien,  privilege  and  right 
of  pledge,  •  «  *  provided  that  the  privilege  and  right  of  pledge 
Uc  not  considered  as  lasting  for  a  longer, period  than  three  years.^  It 
is  obvious  that  the  privileges  referred  to  are  those  arising  from  the 
recording  of  assessment  rolls  to  be  raaile  thereafter,  "  as  provided  in 
the  act,"  and  these  privileges  are  to  be  subject  to  the  prescription  of 
three  years.  But,  clearly,  privileges  existing  for  prior  tajces  are  en- 
tit  ely  outside  of  the  language  and  meaning  of  the  law. 

Conceding  then  that  t!je  law  applies  to  the  taxes  of  the  city  of  New 
<  Orleans,  after  its  passage,  it  is,  nevertheless,  merely  a  statute  of  pre- 
rvtription,  subject  to  interruption  in  the  modes  provided  by  law  and 
applicable  only  as  a  defense  in  bar  of  action  and  judgment. 
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Allien,  West  &  Bnsh  vs.  Insurance  Co. 

But  here  we  find  th«at,  in  every  case,  the  city  had  sued  and  recovered 
judgment,  with  reco^ition  of  the  lien  and  privilege,  which  hiid  beeti 
recoi-ded  in  the  mode  prescribed  by  law.  This  removes  these  taxes  troin 
the  operation  of  the  statute. 

It  only  remains  to  consider  the  effect  of  Art.  176  of  the  Constitution. 
which  reads: 

"  No  mortgage  or  privilege  on  immovable  property  shall  affect  tliird 
persons,  unless  recorded  or  registered  in  the  parish  where  the  property 
is  situated,  in  the  manner  arid  within  the  time  as  is  now  or  may  be  pre- 
scribed by  law,  except  privileges  for  expenses  of  last  illness,  and  priv- 
ileges for  taxes.  State,  parish  or  municipal,  provided  such  privilege 
shall  lapse  in  three  years.'' 

The  language  has  not  the  clearness  which  should  characterize  a  con- 
stitutional provision  j  but  we  are  satisfied  the  limitation  of  three  yearn 
only  applies  to  the  special  privileges  named  when  they  are  unrecorded. 
We  understand  the  article  to  mean  and  to  say,  that  no  unrecorded  priv- 
ilege shall  affect  third  persons,  except  the  special  ones  mentioiied, 
which,  though  unrecorded,  shall  have  effect,  "provided  sucli  (unre- 
corded) privileges  shall  lapse  in  three  years."  To  hold  otiierwnse 
would  be  t,o  impose  upon  these  favored  privileges,  when  recoi-ded,  a 
term  of  prescription  not  applicable  to  other  recorded  privileges.  The 
purpose  of  the  Constitution  was  to  discriminate  in  favor  of,  not  n^ainst^ 
these  privileges.  The  article,  under  this  view,  has  no  application  iu 
the  instant  case. 

We  concur,  on  all  points,  with  the  district  judge. 

Judgment  affirmed. 

Rehearing  refused. 


No.  8962. 
Allen,  Wkst  &  Bush  vs.  Sun  Mutual  Insur.ince  Company, 

Where  the  lessee  of  a  plantation  builds  a  ginhonse  upon  it  under  an  agreement  with  bift 
lesoor  that  the  latter  shall  bay  the  ginhoose  and  its  appurtenances  at  the  cloee  of  the 
lease  at  a  price  to  be  then  agreed  on,  the  lessee  is  owner  of  the  ginhonse  and  hiu  a^ 
insurable  interest  therein,  and  wiU  recover  on  a  policy  therefor,  the  fire  having  occurred 
dnring  the  lease. 

4    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
iTjL     Houston,  J. 


A,  &oldthwaite  and  Branch  K,  Miller  for  Plaintiffs  and  Appellants. 
Leovy  <&  Kruttachnitt  for  Defendant  and  Appellee. 
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.estate  ex  rel.  Haas  vs.  Jadge. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  i^This  suit  is  upon  a  policy  of  insurance  for  eighteen 
hundred  dollars,  the  value  of  a  giu-house,  cotton-press,  gin-stand 
engine,  shafting  and  belting  desti'oyed  by  iiro.  The  value  of  the 
engine  and  boilers,  $450,  W8«  eliminated  from  the  demand  on  trial 
below,  and  it  must  submit  to  a  further  reduction  because  of  the  f 
country  clause. 

The  defence  is  a  denial  of  ownership^or  any  insurable  interest  in  the 
insured,  and  nullity  of  the  policy  by  rea^^n  of  the  failure  to  disclose 
the  nature  of  his  interest. 

The  plaintids  are  a  firm  of  New  Orleans,  factors  of  S,  &  T.  L.  Morrow 
a  planting  firm  of  Tensas.  The  gin-house,  etc.  is  on  the  Tensas  plan- 
tation which  was  cultivated  by  the  Morrows,  and  was  insured  by  the 
plaintiffs  for  account  of  the  planting  firm. 

The  Morrows  were  cultivating  the  plantation  under  a  lease.  They 
built  the  gin -house,  and  their  lessors  were  to  buy  it  of  them  at  a  price 
to  be  agreed  on  at  the  termination  of  the  lease.  The  fire  occurred 
pending  the  lease. 

There  is  testimony  of  a  modification  of  this  agreement,  and  of  the 
impressions  of  the  lessors  of  how  the  ownership  stood  or  was  to  stand, 
and  arguments  thereon  tliat  if  so  and  so  was  the  agreement  then  the 
o^Tiership  was  in  this  or  that  one,  but  both  the  Morrows  state  the 
agreement  was  substantially  as  above,  and  they  had  the  best  means 
of  knowing  what  it  was. 

Upon  the  ascertainment  of  this  ta<;t  the  defence  collapses.  The  Mor- 
rows had  an  insurable  interest  and  had  truthfully  disclosed  it. 

It  is  therefore  ordered  and]  decreed  that  the  judgment  of  the  lower 
court,  is  reversed,  and  that  the  plaintiffs  now  have  judgment  against 
the  defendant  for  one  thousand  and  twelve  50-100  dollars  with  legal 
interest  from  judicial  demand  and  for  costs  of  both  courts. 

Rehc^aring  refused. 


36    7(i8 
53  1190 


No.  9221. 
The  State  ex  rel.  N.  W.  Haus  ts.  JuDGE"]^DivisrON  C,  Civil  Dis- 
trict Co  CRT  FOR  Parish  or  Orleans. 

A  Prohibitlou  does  not  lie  to  prevAiit  a  conrt  which  has  Jariadiction  reUums  personm  and 
rations  materia  from  entertaiiiiDK  a  suit  to  remore  a  tator,  where  it  appears  that,  after 
exceptions  to  the  jnriiMiictioii  on  the  ground  that  the  case  was  not  allotted  as  the  Canati- 
tation  requires  have  been  oTerruled,  the  defendant  has  filed  an  answer  praying  fior  trial 
by  jury. 
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State  ex  rel.  Haus  vs  Judge. 


A^lthoaKh  by  thus  ioining  isaue  be  bos  not  waived  bis  rigbt  to  bare  the  jud;;nieiit  nvennling 
his  plea  reviewed  ou  appeal,  still  he  has,  by  asking  to  be  tried,  iibiiuduned  his  vi^ht  to  in 
voke  the  powers  of  this  Court,  in  the  form  of  a  Prohibition,  Ho  should  hnve  ddue  nn 
after  bis  plea  was  overruled  and  before  answering.    The  application  comes  too  lar.« 

A     PPLICATION  for  Maudamus,  Prohibitiou  and  Ctii-tiorari. 


A.  J.  Ker  and  J.  Michinard  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Bekhudez,  C.  J.     7^13  is  ^n  application  fot  writa  of  ioandamuBf  pro 
hibition  and  certiorari. 

The  relator  complains  that  the  district  judge  has  msiirppd  jurinfliction 
over  him  as  tutor  by  nature  of  his  minor  childniu  in  prottredings 
which  were  not  allotted  to  him  under  the  constitutional  requirements. 

His  main  averments  seem  to  be :  that  he  was  confii'inrd  us  anch  tutor 
in  the  succession  of  his  deceased  wife;  that  his  minor  <'liildrt?n»  liaving 
inherited  by  representation  of  their  mother  in  the  aucfeH^ionft  of  their 
maternal  grandfather  and  grandmother,  a  partitioii  of  x\w  property 
composing  the  same  was  ordered ;  that  the  same  took  place  by  siile  ; 
that  the  minors'  share  of  inheritance,  in  cash  and  notes,  wuh  ordered  by 
a  family  meeting  to  be  invested  in  property,  in  their  niune,  by  tlie  tutor 
and  under- tutor  jointly ;  that  on  gi*ave  charges  against  liim  for  dercli«v 
tion  of  duty,  the  under-jbutor  took  a  rule  against  him  to  punish  him  for 
contempt,  for  not  carrying  out  the  instructions  of  tlu'  fsiinily  iiieetmg, 
and  also  another  rule  to,  compel  a  deposit  of  the  money  jmd  notes  in 
bank ;  that  subsequently  the  court  suspended  him,  ordered  him  to  tutii 
over  the  notes  to  the  under-tutor,  and  directed  the  bank  to  retain  the 
fiinds  on  deposit  with  it ;  that  subsequently  the  court  oidtred  the  notes 
to  be  deposited  with  the  judicial  depository  in  the  name  of  the  minors ; 
that  the  court  afterwards  directed  the  under-tutor  to  institute  proceed- 
ings for  the  tutor's  removal ;  that  exceptions  were  filed  to  the  jurUdie- 
tion  ot  the  court  in  said  case,  on  the  ground  that  it  had  not  been  allot 
ted  as  the  Constitution  provides  ;  that  said  exceptions  were  ovemilefl 
and  that  the  case  was  put  at  issue  by  an  answer,  accompanied  with  n 
prayer  for  a  jury. 

The  district  judge  returns  that  lie  is  justified  in  hU  oondnct  for  sev 
>ral  reasons.  He  states  that  the  relator  never  objected  to  tiie  jiirii^tC' 
ion  of  his  division  and  to  the  form  of  the  proceedings  against  him ; 
;hat  the  facts  disclosed,  in  the  course  of  the  proceedings  anterior  to  tlie 


Digitized  by  VjOOQ IC 


f  770  SUPREME  COURT  OF  LOUISIANA. 

L  State  vs.  Vinoent*^ 

p^  suit  to  remove  establish^  not  only  that  tlie  tutor  iioe&  not  take  cbarge  of 

the  persons  of  his  minor  children,  but  aqnauders  their  estate. 

The  course  pursued  by  the  district  judge  was  dictated  by  n  proper 
I  sense  and  appreciation  of  his  sworn  duties  aa  the  tutor  of  tutors,   Thk 

is  not  the  first  instance  in  which  the  ex*^rei8e  of  extmordiiiary  powers 
was  sanctioned  by  this  Court  on  the  part  of  a  judge  similarly  ^iiuated. 
32  Ann.  324  ;  Succession  of  Walker. 
|l  But  with  all  those  anterior  procee^lin^j  tiija  Court  haa  preaentlj' 

little  or  no  concern.     If  the  order  of  Ntjvimber  38,  1883,  sufiijendlug 
the  relator,  be  erroneous,  it  can  be  reviewed  on  appeal. 

The  sole  complaint  is :  that  the  court  lia^i  as,stuijed  jurisdiction  in  the         < 
|)  suit  to  remove,  which  has  not  been  allottrd  jik  the  Coufititatron  req(diie«t         < 

^  and  that  the  exception  to  its  jurisdiction  tui  ibat  ground  was  oYcmilHi,         | 

It  is  unnecessary  to  consider  and  detiirinine  how  i'nr  the  acquiescei*ca  ^ 

I  and  submission  of  the  relator  to  anterior  prfM'et^dings  iiiaj  or  not  have 

lb  authorized  the  district  judge  to  assume  juried] clioo  over  tlie  ^uit  to  re- 

move, as  his  action  can  be  sustained  on  ditleront  giounds. 

Assuming  that  those  proceedings  have  never  taken  place,  and  that  , 

the  suit  to  remove  relator  is  tlie  first  step  taken  against  the  relator,  it 
is  clear  that,  if  the  case  had  not  been  allotted,  he  had  a  right  to  except, 
and  if  his  exception  had  been  tiled^and  overruled,  he  could  have  in- 
•  yoked  the  powers  of  tins  Court  to  prohibit  the  district  judge  from  pro- 
ceeding further  in  the  matter ;  but  relator's  own  averments  show  that, 
instead  of  seasonably  appealing  for  relief  t^  this  Court  upon  the  over- 
ruling of  his  exception,  he  has  joined  issue  by  answer  and  prayer  for 
a  trial  by  jury. 

The  court  is  competent  ratione  persojtw  and  maierke  to  hear  and  de- 
termine a  suit  of  that  description,  when  allotted  or  when  the  allotmeat 
has  been  waived.    33  Ann.  1425. 

However  much  his  exceptions,  if  well  founded,  may  secure  a  reversal 
of  the  judgment  on  them  on  appeal,  it  is  clear  that,  by  not  addresang 
himself  to  this  Court  after  they  had  been  overruled,  and  by  answering 
and  asking  a  trial  by  jury,  the  relator  has  waived  his  right  to  the  inter- 
position of  the  powers  of  this  Court, by  writ  of  prohibition,  although 
he  cannot  be  said  to  have  thereby  abandoned  the  plea  itself.  29  Ann. 
806,360. 
Application  refused. 

No.  9197.      , 
The  State  op  Louisiana  vs.  Boy  Vincent* 

It  is  no  bar  to  an  information  for  manslauehter,  that  the  grand  Jury  has,  prior  to  iti  AUh 
ignored  an  indictment  for  marder,  for  the  same  homicide. 
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State  vs.  Vincent. 

Omission  in  the  information,  of  tlie  averment  that  the  deceased  was,  at  the  time  of  the  kill 
ing,  *'  in  the  peace  of  God  and  of  the  State."  is  no  ground  for  airest  of  Judgment 

PPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspeth,  J. 


A 


J,  O.  Egauj  Attorney  General,  for  the  State,  Appellee. 

QU  d  Perrault  and  G.  L,  Duprd  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  following  are  the  alleged  errors  on  tv^hich  the  de- 
fendant claims  reversal  of  the  judgment,  viz : 

1.  Denial  by  the  judge  a  ^uo  of  a  motion  to  quash  the  information 
on  the  ground  that,  at  the  same  term  which  it  was  filed,  the  same 
homicide  had  been  presented  to  the  grand  jury  in  an  indictment  for 
murder  and  had  been  returned  by  them,  "  not  a  true  bill."  After  such 
finding,  it  is  claimed  the  district  attorney  was  without  authority  to  file 
an  information  for  manslaughter,  based  on  the  same  fact.s. 

We  find  it  impossible  to  distinguish  the  case  from  that  of  State  vs. 
Ross,  14  Ann.  367,  where  the  Court  said:  "The  material  question  is 
whether  the  district  attorney,  at  the  same  term  of  the  court  and  on  the 
same  day  that  the  grand  jury  had  ignored  the  indictment,  could  file 
the  information  after  this  action  of  the  grand  jury.  Article  103  of  the 
Constitution  of  1852  provides  that  prosecutions  shall  be  by  indictment 
or  information.  The  State  can  select  either  mode,  but  cannot  prose- 
cute by  both  at  the  same  time.  After,  however,  it  has  prosecuted  by 
indictment,  and  the  grand  jury,  not  being  satisfied  by  the  evidence  or 
for  other  causes,  have  not  found  a  true  bill  against  the  accused,  it  is 
the  same  as  if  the  matter  had  never  been  before  a  grand  jury,  and  the 
district  attorney,  in  commencing  new  proceedings,  has  the  right  to 
select  indictment  or  information  as  provided  by  the  Constitution." 

We  know  of  nothing  in  our  later  jurisprudence  shaking  this  doctrine; 
and,  indeed,  it  rests  on  reason  and  very  ancient  authority.  1^  Hale, 
243-246;  2  Hawk.  Pleas  of  Crown,  C.  35,  sec.  6;  1  Whart.  Cr.  L.  sec.  544. 

The  contrary  contention  would  give  to  such  a  finding  of  a  grand  jury, 
the  eflfect  of  a  valid  plea  of  autrefois  acquitj  of  which  it  does  not  possess 
the  essential  elements. 

The  right  of  the  district  attorney  to  prosecute  for  manslaughter  by 
nformation  is  not  questioned,  and  as*  that  form  of  proceeding  reaches 
:he  court  without  the  intervention  of  a  grand  jury,  the  objection  to 
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Irwin  V8.  TelephoDo  Compftny. 

proceeding  at  the  same  term,  which  would  exist  to  a  second  proceeding 
by  indictment  for  the  same  offense  before  the  same  grand  jury,  does 
^not  arise. 

2.  It  is  claimed  that  the  judge  erred  in  overniling  the  motion  for  new 
trial,  on  the  ground  of  newly  discovered  evidence.  In  absence  of  any 
bill  of  exception  to  the  judge's  ruling  on  this  motion,  we  cannot  con- 
sider his  action. 

3.  In  a  motion  in  arrest  of  judgment,  the  information  is  attacked  as 
fatally  defective,  because  not  containing  the  allegation  that  the  de- 
ceased, when  killed  was  "  in  the  peace  of  the  State  and  of  God."  This 
objection  calls  for  no  further  remark  than  to  say  that  it  is  well  settled 
that  the  omission  of  this  averment  is  no  ground  for  arrest  of  judgment. 
5  Whart.  Cr.  L.  sec.  1055  j   Com.  vs.  Murphy,  11  Cush.  472. 

The  objection  here  appears  nowhere  except  in  the  motion  in  arrest. 
Other  errors  assigned  are  frivolous. 
Judgment  affirmed. 


No.  9065. 
Edward  Irwin  vs.  Great  Southern  Telephone  and  Telegraph 

Company. 

Where  from  the  allcgatioDA  of  the  plaintiff  it  appears  that  the  apprehended  ii^arj  is  com- 
pensable by  money,  and  the  bond  for  the  dissolution  of  the  li^anotion  corers  the  snm 
fixed  by  the  plaintUl  as  damages,  no  appeal  will  lie  ft>om  the  order  of  disaolation. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
lAusarus,  J. 


T.  Gilmore  <&  Sons  for  Plaintiff  and  Appellant. 
Bayne  <&  Denhgre  for  Defendants  and  Appellees. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  motion  is  based  on  the  allegation  that  the  order 
appealed  from  is  interlocutory  and  cannot  work  irreparable  iiyui*y. 

The  suit  is  an  injunction  of  erecting  a  telegraph  pole  in  front  of  the 
plaintiff's  property  because  it  vi^ill  interfere  with  access  to  it,  and  will 
obstruct  his  lights  and  view,  and  will  become  a  permanent  nuisance. 
On  application  of  the  defendant  the  injunction  was  dissolved  on  a  bond 
of  $2,500,  under  art.  307  Code  Prac.  The  appeal  is  from  tliis  order  for 
dissolution. 
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Tbe  Bttm  claimed  as  damages  in  the  petition  ib,  ''  over  two  thoiieaud 
dollare."  The  boud  required  of  the  defend aut  covers  the  full  daim. 
W^e  have  held  tlsat  an  order  dissolving  hd  hijauftioti  ciinnot  work  irrep- 
arable injury  wljere  the  bond  upon  its  diftsolution  equal*?  the  amount  of 
dimia^s  that  will  be  sustained,  Osgood  v.  Black,  33  Aon.  493,  and  that 
when  the  plaintiff  alleges  that  the  act  eom plained  of  is  compensable  by 
looney,  the  injury  which  he  apprehends  is  reparable.  Leviue  v.  Michel, 
34  Ann-  U9L 

It  does  not  appear  from  any  of  the  allegations  of  the  plaintiff  that 
the  injury  apprehended  is  of  sucli  nature  that  it  cannot  be  compensated 
by  money,  e.  g,  the  iiyury  to  the  balcony  of  his  building  in  weakening 
ita  support  luay  be  repaired  by  the  aum  required  to  strengthen  it  as 
before— the  di  mi  nation  of  rents,  by  tlie  sum  lost  during  the  pendency 
of  the  suit*  etc. 

The  app^^l  is  dismissed. 


No.  9137. 

Mr5,  M,  M.  Ada  Lajte  akd  Husbaxd  vs.  Eobt.  S.  Cameron  aku 

Lt  DLOW  McKkklv. 

Oafflndantii'  title  under  a.,|adlc{fl]  e^Ag  ia  attacked  by  iilaiDtiitDD  nitddrj  ^rflonds: 

L  It  ifl  i^harfs^d  that  thii  Hhi^Hfr  ti  ho  tastdK  the  sale  vm  tins  of  tti^  ptux)hMers  thereiit  The 
evidence  uegall^ejt  Xhv>  charge h. 

'i.  That  the  Hherlfif 'A  det^l  to  th^^  purc^ig^e^TS  is  not  in  tbi?  t^rm  pt^BCt-lbed  by  law.  Th«j  ad^ 
Judication  -^a&  aaMicii^jit  to  convey  thf)  title. 

3  Tbut  tberu  w:iis  tio  avIzutv  k»r  the  proi^erty.  Tbo  sheriff  did  BcixCr  buta^  the  property 
vaA  only  np  aiidlvjded  hsl^inVflrfist^  tlio  wholn  of  whloh  was  OTTued  and  poHfif^sinrd  by 
piatQUfT,  lie  did  not  Trmmtain  a  kt^c^per.  He  could  not  take  phyalcal  poMt^sdoD  or  divcjtt 
ploJLntifiT'H  poQ^f^sHion  wbjt'ii  wns  jyer  my  and  per  tovL  Mov^ovflr,  pl!imti£f 'wiia  tepn- 
iMiot^  at  tbu  haLq  liy  h«ir  uttumeyn  who  took  pnrt  in  the  bidding  und  offered  iu  her  behalf 
to  take  defFoilmita'  piiriihaiM^  und  riiminb  the  twMvo  montha'  bend,  and  do  objection  waa 
ui^ihI  on  ^hJund  of  dpfcL^tive  Aelsaro,    She  is  eatoppcd, 

i.  That  there  wiui  no  le^&\  a[ipmLaemBnt.  The  sajiie  ea  top  pel  appUea  and^  bealdtii,  the  up - 
pmiaeiiient  wa?i  li'gaL 

That  the  deTeodaota  f allied  to  campLy  with  iLfljadlcatlun  by  furnieblnj^  a  vulid  tweiv-e 
munthn'  hood.     lo.  tbiu  oiAti'^r  ploiotiff  hiui  no  intere^L. 

ThAt  thu^  bbl  did  oat  e:£ck?ecL  t\\v  piior  apocial  mcrt^njjren  oo  tb^  property-  Tho  mortgage 
LTjrtifl^ilite  did  aot  libikw  amy  jnlor  npccial  mortifiigp  Plaintiff,  who  wafl  only  a  tliird 
pOAMriflot.  is  imitminptvnt  to  rjiimn  qn^iitions  invKilvluja;  tiie  05l*it«?nue,  record,  and  rank  o£ 
m  ftjleped  mort^jaee,  which  wfi  rtinnnt  decide  in  abflcnce  of  tlio  ocwlitor  of  that  morCfra^e. 
Tbnt  tb'?  tidog  sold  w^a  nUU^ioui^  ri^hb  and  tbnt  one  of  the  pnrcbA«or9  waa  a  deputy 
clsrk  of  the  c^iirt.  ^  far  an  the:  tith  ia  concei-ned  th«TO  wsla  no  litljy:lon>i  right  iuvoLved^ 
At  to  the  litigated  enciimbninrc  by  the  alleged  mortjcagfi  ahore  referred  to^  that  tau  only 
b«  oppoaed  Uy  tho  encumUniiicer. 

pfendAnt  in  writ  ie  not  permitted  to  attack  the  aale  of  hii  property  therennder,  od  ihc 
ground  that  the  prif^e  of  adjudication  is  not  in  eKceau  of  an  anterior  conveutleiiiLl  bucuoi- 
brsn^e,  where  the  creditort>^  in  whoae  flayor  it  eiiatn.  has  died  a  third  opposition,  claim .^ 
ng  to  Imi  paid  out  of  the  prodeeda  of  aala. 
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Lane  and  Husband  va.  Canerou  anil  McNkIj. 

APPEAL  from  tlfe  Twelfth  District  Court,  Pariah  «f  GrauL 
.    BarbiUf  J. 


E.  D.  White  J  Jos.  P,  Homor  and  F.  W.Baker  for  Plaintiff  and  AppeUant . 
Koht.  P,  Hunter  and  J.  G.  Wickliffe  for  DefeiKlants  and  Appellees, 


The  opinion  of  the  Court  was  delivered  by 

Fenxer,  J.  Liont^l  L.  Levy  held  a  judgiiient  afi^ainst  W.  S.  Calhoun 
operating  as  a  judicial  mortgage  on  his  ini  movables  from  the  date  of 
its  recordation  in  the  parish  of  Grant,  via:  July,  1870, 

Mary  S.  Calhoun,  the  mother  of  W.  S.  Callioini  and  of  plaintiff,  Mrs- 
Lane,  died  in  1871,  and  her  two  said  heirw  ai-cept^rt  her  ituccesaion  and 
were  put  in  possession  thereof,  whereby  the  undivided  half  of  her 
property  thus  falling  to  W.  S.  Calhoun  became  affected  by  the  judicial 
mortgage  resulting  from  the  recordation  of  j^iiid  judgment- 

In  1873  W.  S.  Calhoun  sold  his  interest  U>  his  sist^^r,  Mrs,  Lane, 
whereby  it  became  necessary  for  Levy  to  proceed  by  hypothecary  ac- 
tion against  her,  in  oi-der  to  subject  said  i>roperty  to  his  judgments 

Such  an  action  was  brou.cjht  in  which  she  wna  perBonally  cited*  and 
resulting,  after  due  proceedings,  in  a  final  judgment  recfif^ii^ing  the 
mortgage  ^^upon  the  undivided  one-half  interest  formally  belonging  to 
W.  S.  Calhoun  in  the  property  belonging  to  his  motlier,  Mary  S.  Cal- 
houn, deceased,  and  more  particularly  dci?cnbed  as  follows,  viz ;  **  set- 
ting forth  specifically  the  properties  here  in  contest,  besides  others 
situated  in  the  parish  of  Rapides.  The  jud^uicnt  proceeds  to  recognise 
the  operation  of  the  judicial  mortgage  a^  nimffec ted  by  the  sale  from 
W.  S.  Calhoun  to  Mrs.  Lane,  and  to  order  and  decree  that  the  said 
above  described  property,  or  so  much  thereof  as  may  Ix*  necessaryj  be 
seized  and  sold  according  to  law,  to  pay  the  mid  judgment  and  judicial 
mortgage,  etc.'' 

Under  this  judgment,  a  writ  of  seizure  and  sale  was  issued  describing 
the  property  fully,  under  which  the  undivided  one-half  interest  in  the 
Grant  parish  property  was  seized  and  advertised  for  ^ale  fnr  cash. 

There  being  no  sale  at  the  cash  offering,  the  property  wa&  rendver- 
tised  for  sale  on  twelve  months'  bond,  antl  was  finally  iidjudical^d  to 
defendants,  who  furnished  the  bond  and  received  the  sheriff's  deed. 

Plaintiff  brings  the  present  action  in  whicli  she  alleges  ownei'ship 
and  possession  of  the  property;  that  defeudunts,  pretending  to  be 
owners  of  part  thereof  are  attempting  to  take  poj**esaion  t   that  their 
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pretended  ownerabip  and  title  are  oull  and  void  for  various  reason s  &et 
forth  ;  and  h\w  \iniy»  for  relief  hy  iuj miction  and  for  a  judgrneat  de- 
creeing tiie  pretended  title  of  defeudauts  to  be  null  and  void. 

It  is  nnnec^fisary  to  notiee  the  proceeilings  ftirther;  nor  is  it  eeatjn- 
tial  to  classify  thp  artioii  ;3s  to  its  oature.  The  entire  ment  of  the  cas*? 
hLuges  on  the  question  of  the  validity  of  defendants*  title  wbicU  ij*  dis- 
tinctly and  properly  put  at  iaane. 

Auiongi^t  a  tniiltitnde  of  objertions  to  that  titlCi  the  appellant  plain- 
tiff ur^eji  the  follow id^  only  as  "  necessary  to  be  considered,"  and  we 
ah  a!)  treat  them  in  the  order  in  wliich  they  are  presented  in  the  able 
brief  of  her  conuaeh 

i.  That  the  sheriff  himself,  who  made  the  sale,  was  one  of  the  par- 
e Lasers.  If  the  fact  alleged  were  sustained  by  the  evidence  in  such 
manner  as  tiO  show  that  the  sheriflf  was,  direetlj  or  indirectly,  actually 
or  contingently,  a  ]>urchaHer,  we  Rhonltl  not  hesitate  to  strike  the  sale 
vvith  nnllity.  This  would  resnlt,  not  only  from  the  express  provision 
of  a*?ction  157,  Revised  Statutes,  bat,  even  indcirendently  thereof,  from 
the  common  prineiples  of  honesty  and  luoiality. 

But  the  evifleiii'C  di^tinrtly  and  unequivocally  negatives  the  allegation. 
The  only  eonneetion  the  sheriff  is  shown  to  have  had  with  the  matter  is 
this;  after  the  acyudieation  and  after  the  defendants  had  procured  tlie 
names  of  several  suretie.s  on  the  twelve  laonths*  bond^  and  had  pre- 
sented the  same  to  the  wheriff  for  acceptance,  the  connsel  for  the  seizing 
creditor  objei^t^d  to  itn  ^ufficieucyt  whereupon  defendant,  McNoely^ 
asked  Mr,  Teal,  tlie  sherift',  to  sign  the  bond  jiei^sonally  im  surety,  and 
Teal  J  saying  that  he  wa^i  good  for  tlie  amount  of  the  bond,  consented 
to  sign  and  did  sign  it. 

It  appears  that,  in  ordor  to  obtain  sureties,  defendants  had  held  out 
as  inducement^that  apon  paying  their  jjro  rata  of  the  investiuent,  they 
should  have  an  in  tt^ rest  in  the  property.  One  of  the  defendants # 
Cameron,  testifies  that  In*  thinks  he  stiibL^d  this  to  Teal  before  he  signed 
tJie  bond,  but  is  unwell iii^  to  swear  to  it.  Teal,  on  the  other  hand, 
swears  positively  that  Cameron  is  mistaken  and  that  he  received  uo 
such  communication.  It  would  be  going  great  length  to  charge  Teal 
with  perjury  upon  the  mere  vague  impression  of  Cameron  to  the  cor- 
rectness of  which  he  is  unwilling  to  swear.  But,  even  were  we  to  do  ao, 
we  are  not  prepared  to  say  that  the  eignatnre  of  the  sheriff  would 
invalidate  the  b^nd  or  the  sale.  Defendants  had  already  tendered 
securities.    The  law  is  clejir  that  **  the  sheriff,  being  the  creditor'i 


Digitized  by  VjOOQIC 


776  SUPREME  COURT  OF  LOUISIANA. 

Lftne  and  Husband  vs.  Cameron  and  McNeely. 

agent  in  taking  the  bond,  is  liable  to  him  (upon  proper  proceedings)  if" 
he  accept  insufficient,  and,  to  the  purchaser  if  he  refuse  sofScieiit, 
.  security."    Wells  vs.  Moore,  3  Rob.  154. 

Under  this  bi-lateral  responsibility,  the  sheriff  was  bound  to  act 
upon  the  security  offered.  It  is  not  shown  that  it  was  insufficient,  or 
that  if  the  sheriff  had  rejected  it,  he  would  not  have  been  liable  to 
defendants.  The  seizing  creditor  hae  no  other  lawful  interest  than  to 
get  a  safe  bond.  If  tlie  sheriff's  personal  signature  added  to  the  secn- 
rity,  we  see  no  room  for  complaint  on  his  part  and  no  such  complaiDt 
is  presented  here.  As  to  the  plaintiff,  Mrs.  Lane,  it  does  not  appear 
that  she  is  concerned  in  the  question.  The  purchasers'  rights  surely 
cannot  be  destroyed  by  the  fact  that  the  sheriff  consented  to  sign  the 
bond.  Had  he  refused,  non  constat  that  the  security  already  offered  was 
not  sufficient  and  would  not  have  been  accepted^  or,  if  declined,  that 
they  would  not  have  given  other  additional  security. 

2.  That  the  sheriff's  deed  to  defendants  was  not  in  conformity  to  the 
requirements  of  articles  693, 694  of  the  Code  of  Practice.  The  variances 
are  insubstantial  j  but,  in  any  event,  in  view  of  the  full  proof  of  the 
adjudication,  and  of  articles  695  and  690,  C.  P.,  and  2608  C.  C,  and 
repeated  adjudications  of  this  Court  on  this  question,  the  learned  coun- 
sel will  hardly  expect  us  to  consider  these  objections  as  serious. 

3.  That  there  was  no  seizure  of  tlie  property.  The  return  shows  that 
he  seized  and  that  he  duly  served  notice  of  seizure  upon  Mr.  and  Mrs. 
Lane.  The  sheriff,  in  his  testimony,  says:  "  I  appointed  no  keeper.  I 
considered  myself  in  possession,  being  upon  the  property  every  day." 

The  property  to  be  seized  was  only  the  undivided  half  interest.  The 
whole  was  in  possession  of  Mrs.  Lane  as  owner,  and  the  other  undi- 
vided half  was  not  subject  to  the  seizure.  That  half  interest  existed 
in  every  fragment  of  the  soil.  The  sheriff  could  not  divest  her  posses- 
sion or  take  any  exclusive  of  hers.  How  was  he  to  take  the  property 
into  his  physical  custody  without  divesting  hers,  which  he  had  no  right 
to  do?  The  utmost  he  could  have  done  would  have  been  to  establish 
himself  as  joint  possessor  with  her.  The  object  of  actual  seizure  is  to 
terminate  the  possession  of  the  seized  debtor  and  to  destroy  the  indicia 
of  untrammeled  ownership  resulting  from  the  debtor's  title  and  posses- 
sion combined.  Where  the  possession  is  such  that  it  cannot  be  law- 
fully disturbed,  as  in  this  case,  it  would  seem  tliat  thei*e  would  be  no 
more  necessity  for  appointing  and  maintaining  a  keeper  than  in  the 
case  of  property  in  the  possession  of  a  tenant  under  lease. 
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Bnt,  in  any  event,  tlie  evidence  establishes  that  defendant  was  rep- 
resented at  the  sale  by  her  attorney,  who  took,  in  her  behalf,  an  active 
interest  in  the  proceeding,  and  who  suggested  to  the  attorney  of  the 
seizing  creditor  to  bid,  and  who  afterwards  offered,  in  her  name,  to 
take  defendants^  place  as  purchaser  and  to  famish  the  bond  required 
of  them.  No  opposition  was  made  to  the  sale  on  the  ground  of  any 
irregularities  in  the  proceedings,  and  we  consider  that  she  is  estopped 
from  urging  such  objections  now.    Mullen  vs.  Follain,  12  Ann.  838. 

4.  That  there  had  been  no  legal  appraisement  of  the  property.  The 
estoppel  just  mentioned  also  applies  to  this  point ;  though  the  record, 
in  our  opinion,  establishes  fully  the  legality  of  the  appraisement. 

5.  That  the  defendants  had  failed  to  comply  with  the  adjudication 
by  giving  a  valid  twelve-months  bond. 

We  have  puzzled  our  wits  in  vain  to  discover  what  interest  plaintiff 
can  have  in  this  question.  The  bond  has  been  given  and  accepted  by 
the  sheriff.  It  is  for  the  exclusive  benefit  of  the  seizing  creditor  or 
othei-s  having  claims  upon  the  price.  If  they  are  satisfied,  plaintiff 
may  well  hold  her  i>eace. 

6.  That  the  adjudication  was  not  legal  because  the  bid  did  not  exceed 
the  prior  mortgages  on  the  property. 

To  maintain  this  point,  plaintiff  seeks  to  establish  the  existence  and 
priority  of  a  special  mortgage  in  favor  of  the  Mechanics  and  Traders' 
Bank,  which  did  not  figure  on  the  official  certificate  of  mortgages.  The 
want  of  interest  or  power  in  plaintiff  to  raise  this  question  is  apparent 
from  the  fact  that,  in  its  assertion  she  presents  for  our  determination, 
in  the  absence  of  the  bank,  a  number  of  nice  questions  as  to  the  exist- 
ence, validity  and  rank  of  the  bank's  alleged  mortgage,  in  the  determi- 
nation of  which  the  bank  is  vitally  interested,  and  which  we  must  ab- 
solutely refuse  to  consider  without  a  hearing  of  the  bank. 

Her  counsel  says  that  this  objection  of  want  of  interest  is  answered 

by  the  case,  of  Lawrence  vs.  Birdsall,  6  Ann.  688,  wherein  it  was  held 

that  such  nullity  could  be  urged  by  defendant.    But  in  that  case  the 

defendant  was  the  personal  debtor,  and  remained  bound  for  whatever 

part  of  the  debts  had  not  been  satisfied  by  the  sale  of  his  propei-ty.   His 

interest  that  his  property  should  not  be  sold  at  a  less  price  than  the 

law  required  was  obvious.    But  plaintiff  here  is  only  liable  as  third 

possessor  of  mortgaged  property,  without  any  personal  liability  for 

dther  the  seizing  creditor's  or  the  bank's  debt.    What  does  it  matter 

A}  her  whether  the  property  sold  for  only  $4500,  or  for  $4500  plus  the 

rank's  claim,  since,  even  in  the  latter  case,  there  would  remain  a  large 
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deficit  due  on  the  mortgages  priming  ln^r  title:  und  sinc«,  id  any  event, 
she  cannot  be  held  for  a  dollar  beyond  the  price  af  tlie  property  ? 

7.  That  the  sale  was  that  of  a  litigious  right,  and  that  one  of  the 
defendants  having  been  at  the  time  of  f  lie  pur*! base  Jiii  otficv r  conuecu-d 
with  the  court  in  the  capacity  of  deputy  clerk,  the  sjile  is  null  under 
the  provision  of  C.  C.  art.  2447. 

The  Code  imposes  two  classes  of  restrictions  upon  the  acquisitiai]  of 
litigious  rights: 

First.  As  to  all  persons,  it  provides  tlmt  the  title  acquired  by  tran re- 
feree'may  be  divested  by  the  debtor's  payiug  to  htm  the  price  of  the 
transfer.    Art.  2652. 

Second,  It  strikes  with  nullity  purchaaes  by  public  officers  connected 
with  courts  of  justice  of  litigious  rights  fulliug  under  the  jurisdiction 
of  the  tribunal  in  which  they  exercise  tliejr  functions.    Article  3447, 

Under  the  former  article  it  has  been  repeat^idly  decided  that  it  ap* 
plied  only  to  conventional  transfers,  and  not  to  judici:i1  i^ilef^.    Early 
vs.  Black,  12  La.  205;  Succession  of  Til^rjuuiin.  tl  Rob.  1^4  :  D'Api^ 
mont  vs.  Berry,  6  Ann.  464. 

It  is  contended  by  defendants  that  ji  like  distinction  appUefl  to  the 
prohibition  under  article  2447.  Much  might  be  £;aid  in  support  of  tbiii^ 
contention  if  the  question  were  open  ;  bnt  it  htis!  twice  been  decided 
that  the  article  applied  to  judicial  sales,  Copley  va.  Moody,  2  Anu. 
487  J  McCarty  vs.  Splane,  8  Ann.  482. 

The  question  remains,  whether  the  thing  sold  waa  a  litigious  ri^lit« 

There  is  no  dispute  as  to  the  validity  of  Levy\^  mottg*iire  iind  jmlg- 
ment  and  as  to  the  right  to  have  the  i>roperty  sold.  There  tn  no  ilis- 
pute  as  to  W.  S.  Calhoun's  heirship  or  to  hi**  original  title  to  the  prop- 
erty, or  as  to  the  title  of  Mrs.  Lane  derived  from  him.  The  thinjc:  sold 
possesses  in  itself  no  feature  of  a  litigifKit*  right.  The  only  matter  of 
litigation  aflfecting  the  case  in  any  manner  is  that  touching  the  exist- 
ence and  rank  of  the  Mechanics  and  Tnideri*^  BankV alleged  mortgage. 
But  the  bank  had  filed  a  third  oppose! tion  \u  the  proceeding  under 
which  the  sale  was  made,  in  which  it  clnimed  to  be  paid  by  preference 
out  of  the  proceeds  of  sale.  How  a  disptitc  over  the  diHtnbutioii  of  the 
proceeds  of  a  sale  can  make  the  thing  ^d  a  litigions  right,  we  do  not 
perceive. 

But,  besides,  it  has  been  held  that  the  nullity  res al ting  from  a  pur- 
chase in  violation  of  article  2447  is  a  relative  nuUityj  in  the  seufte  that 
only  one  whose  right  is  violated  can  invoke  it,  N,  O.  Gaslight  Co.  vi, 
Webb,  7  Ann.  168. 
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Tlie  €086  ot  CouBolidnited  ABsociatiou  vs.  Coineau,  3  Ann.  552,  relied 
on  bj  [ilniutiflF's  I'oiin^l,  ni^giitivpn*  nitber  tliati  Hnrtteins,  her  right  to 
8©t  up  this  objet^tion,  TherCi  the  piire!mae  liad  been  made  iluring  the 
pendency  of  a  litigation  in  which  tlie  Consolidated  Association  was 
seeking  to  subject  the  property  to  a  mortgage  claimed  by  it.  The  pur- 
chaser, att-orneys  of  the  court,  opposed  their  title  derived  by  this  pur- 
chase to  the  litigating  mortgage  creditor.  The  court  said :  "  The  naked 
title  they  had  a  right  to  buy;  but  so  far  as  the  question  of  encumbrance 
wa«  involved,  and  so  far  as  thsy  avail  themselves  of  their  purchase  to  resist 
the  claim  of  plaintiffs,  the  purchase  is  a  nullity,  and  can  confer  no 
rights." 

From  this  it  clearly  appears  that  defendants'  title  is  not  questionable ; 
and  that  is  only  when  their  purchase  stands  in  the  way  of  the  litigating 
mortgage  creditor  that  the  latter  may  invoke  its  nullity  so  far  as  it 
forms  an  obstacle  to  his  riglrt. 

Obviously,  the  plaintiif  here  has  no  concern  with  anything  but  the 
question  of  titlCy  and  cannot  be  listened  to  in  championing  the  rights 
which,  if  they  exist,  adhere  to  the  bank  alone. 

Our  investigations  leave  no  doubt  in  our  minds  that  plaintiff  has  no 
valid  ground  upon  which  to  contest  this  sale. 

Judgment  affirmed  at  appellant's  cost. 


On  Application  for  Rehearing. 

Bermudez,  C.  J.  The  only  grounds  upon  which  this  application 
could  be  sustained  would  be :  that  the  price  of  adjudication  was  not  in 
excess  of  an  alleged  anterior  conventional  encumbrance,  and  that  the 
plaintiff  here,  defendant  in  writ,  had  an  interest  in  seeking  the  nullity 
of  the  sale,  although  perhaps  not  personally  bound  for  the  debt  secured 
by  the  mortgage ;  but  when  it  is  considered  that  the  creditor  whose 
rights  the  plaintiff  herein  seeks  to  champion  has  filed  a  third  opposi- 
tion, asking  to  be  paid  out  of  the  proceeds,  and  has  thereby  ratified 
the  sale,  the  seeming  foundation  gives  way  and  the  superstructure  falls 
through.  This  we  say  without  prejudice  to  any  adverse  rights  of  that 
opponent. 

Rehearing  refused. 


No.  9024. 
Felix  Duplessis  vs.  Adolph  H.  Siewerd  et  al. 

'be  action  to  aonnl  a  Jadgment  for  firand  of  the  plaintiff  must  be  brought  within  a  year  after 
ita  diacOTery,  and  the  interruption  begins  from  the  service  of  the  citation  and  not  from 
the  tiing  the  suit. 
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APPEAL  from  the  Twenty -fourth  Diiiitrict  Court,  Parish  of  Pkqtie- 
mines.     Livaudais,  J. 

E.  Howard  McGdUh  for  DefeDdants  and  ApiK^Uee«. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  A  judgment  was  rendered  Against  ihe  plaintiff  is  faT^;i 
of  the  defendant  on  March  24,  1882.  This  suit  is  to  annul  tliat  judg- 
ment on  the  ground  that  it  was  obtained  by  fraud  and  ill -practice. 

The  judgment  was  a  confirmation  of  a  defa^ilt,  and  the  allt?gud  frftiid 
is  a  deception  charged  to  have  been  practiced  upon  Dupleaais  bjiJje 
attorney  of  the  defendatit  in  this ; — that  he  was  advised  by  that  attorney 
not  to  employ  a  lawyer  to  defend  the  suit  as  it  would  be  compromifled. 
that  he  offered  a  compromise  which  was  accepted,  and  when  calling  on 
the  attorney  to  perfect  it,  he  was  put  off  on  the  pretext  of  presalDif 
business  from  time  to  time  until  the  day  when,  to  his  great  consterna- 
tion, he  was  served  by  the  sheriff  with  the  notice  to  vacate,  this  bein? 
the  first  intimation  he  had  of  the  existence  of  the  judgment  Tbere  is 
much  more  of  like  tenor. 

It  is  a  fabrication  out  of  whole  cloth.  The  plaintiff  himself  on  the 
witness  stand  says  he  knew  of  the  judgment  the  day  after  it  was  ren- 
dered. It  was  n  jt  signed  till  a  week  after  that,  during  which  time  he 
had  ample  opportunity  to  have  taken  any  measures  opeu  to  him,  and 
this  was  of  course  some  time  before  service  of  the  sheriff's  notice. 

The  story  of  the  attorney's  alleged  deceit  and  cozenage  is  rejecu-J 
without  hesitation.  Mr.  M'Caleb's  character  and  uniform  conduct  for- 
bids a  moment's  credence  being  given  to  it.  He  denies  it  »«  (oto  a«  a 
witness  and  is  fully  corroborated  by  those  who  were  present,  even  by 
the  plaintiff's  sister. 

Prescription  would  have  barred  the  present  suit  even  if  not  against 
the  plaintiff  on  the  merits.  That  of  one  year  was  pleaded.  This  suit 
was  instituted,  that  is  to  say  was  filed,  March  3,  1883  within  the  year, 
but  citation  was  not  served  until  Sept.  4,  1883 . 

The  action  to  annul  a  judgment  for  fraud  must  be  brought  withi» 
the  year  of  its  discovery,  and  the  year  must  be  reckoned  from  the  datt 
of  service  and  not  from  the  filing  of  the  suit.  Code  Prac.  art.6l3: 
Stafford  v.  Smith,  6  La.  91 ;   Rev.  Civ.  Code,  art.  3518. 

Judgment  affirmed. 
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No.  9149. 

Mbj^.    i\L    T,    PrPKTN    AXD   HlSKAND   vs.    THK    SnERIFF   ET   ALa, 

Tl^Q  ahSBigiiHir,  art  a  gAuerttl  rule^  eaii  liut^ulru  no  greater  rigLU  IhAn  Ulndyntgiigt,  aod  is  boDod 

\>y  oaiopiHlA  whlc^k  w&Nj  biu^liig  OTi  the  latter, 
IWtiore  property  ia  ]^iUQ[l  or  retitoil  tlie  Codo  of  Practice  forbida  thaflherift,  ia  Icrrlng  «i 
mention,  froni  takln^f  pD%!H>48lau.    Id  ^nch  dius  iMStaal  iiDiEum  la  not  Baaentijil,  bmb  ixot1c4 

txf  A«Lxure  in  nuiBclent. 
P^AttTtrn  tc}  4'oUix;t  moU  cinrjuf;  HmzrirD  may  readflr  elieriff  liable  ta  aelzli^  cro^^^^-  ^^^  ^iofui 

not  invAl^date  the  eeiani-e' 

PPEAL  from  tlie  Sixteeutli  Diattict  Court,  Parkli  of  East  FoJici- 

ana.     Wedge,  Special  Judge. 


T,  B.  Ljfons  and  Ellis  d&  Ellis  tor  PlatntiflP  aud  Appellee. 
T.  J,  Kernan  for  DefendaDtfi  and  Appellanta. 


The  opinion  of  the  coiut  was  delivered  by 

Fkkkeu^  J*  On  March  5th,  1879,  defendants ^  Fuqna*  tutor,  and  Mias 
CHnt^in,  under  execntion  on  a  twelve  months'  bond,  claim  to  have 
gieized  a  house  and  lot  in  the  town  of  Clinton,  then  belonging  to  L.  M. 
Pipkin  J  hnaband  of  the  present  plain  tiJf. 

In  Apii],  1879,  L.  M.  Pipkin,  the  owner  and  seized  debtor^  filed  a 
p^^tition  in  whirh  he  judicially  alleged  that  t\m  sheriff  had  »eised  and 
WiiJS  about  to  sell  the  pro  per  t>^  and  upon  grounds  tliei'eiu  set  forth,  none 
of  'Which  attack  or  ini]jpach  the  validity  of  the  aeiaiure,  applied  for  and 
obtained  an  Ipj  unction  restraining  the  sale. 

During  the  pendency  of  this  injunction  proceedings^  his  wife  sued  for 
mid  obtained  a  judgment  of  sepfiration  of  property,  including  a  moneyed 
jndgnient  against  biiii. 

Ifo  then  executed  A rfafi^jT*  enpaiement  in  her  favor,  by  irhich  he  trans- 
ferred to  her  tljis  property  in  ijatisfaction  of  her  judgment. 

Subsequently,  hts  injunction  suit  was  finally  decided  against  hiuj, 
and  the  defendants  again  proceeded  with  the  sale  of  tlie  property 
under  their  original  esecatioo. 

Thereupon  *the  plaintiff  wife  instituted  the  present  action,  in  which 
she  alleges  ownership  of  the  property  under  hex  dation  en  pawmeM, 
avers  that  the  same  passed  to  her  free  from  auy^  privilege  resulting 
froni  the  execution  of  defendants'  fi.  fa.,  for  the  reason  that  no  valid 
seizure  was  made  thereof,  and  applied  for  and  obtained  an  iiy unction 
agaJLnat  the  sale. 
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Defendants,  among  otlier  groands,  plead:  First,  that  she  is  estopped 
from  denying  that  the  property  was  seized,  by  the  judicial  admissions 
of  her  husband  and  assignor  contained  in  his  original  injunction  peti- 
tion J   second,  that  the  seizure  was  legal  and  valid. 

Both  grounds  are  fatal  to  the  plaintiff's  pretensions. 

1,  It  is  obvious  that  L.  M.  Pipkin  could  not  be  heard  in  such  au 
action  as  the  present  for  two  reasons:  first,  because  he  could  not  con- 
tradict his  judicial  admission  that  the  property  had  been  seized^  and. 
second,  because  he  was  bound  to  allege  all  his  grounds  of  opposition  to 
thi^  sale  in  his  first  suit  and  could  not  resort  to  successive  injunction*. 
HiS|  wife,  as  his  assignee,  can  acquire  no  rights  which  he  did  not  po<i 
^tm  and  is  bound  by  estoppels  which  were  binding  on  him  at  the  date 
of  her  acquisition.  The  relation  of  husband  and  wife  which  existed 
between  them  has  no  influence  upon  the  question.  She  stands  like  any 
other  transferree. 

If  the  seizure  was  incontestable  by  the  husband,  he  could  not  trana- 
fcM^  to  any  other  a  greater  right  than  he  himself  possessed. 

2.  The  objection  to  the  seizure  is  that  the  sheriff  did  not  take  actoal 
poi^ession  of  the  property  but  only  served  notice  of  seizure  on  the 
dt'lttor. 

it  is  undoubtedly  true  that,  as  a  general  rule,  the  law  requires,  in  the 
country  parishes,  an  actual  taking  and  holding  of  possession  by  the 
aht'riff  to  constitute  a  valid  seizure.  But  the  law  itself  makes  a  distinct 
f^jt<*eption  in  the  case  of  immovables  which  are  leased  or  rented.  C.P. 
657  J  Decoux  vs.  Bank,  2  Ann.  157. 

Tu  that  case,  the  sheriff  is  not  required  or  permitied  to  take  theprop- 
hrty  into  his  custody.  The  ceremony  of  going  on  the  property  and 
immediately  retiring  therefrom,  would  be  too  idle  and  objectless  to 
sn}»pose  that  it  was  within  the  contemplation  of  the  law.  In  sach  a 
cAse  we  hold  that  due  notice  of  the  seizure  to  the  owner  and  judgment 
debtor  is  all  that  the  law  requires. 

Tt  is  admitted  that  this  property  was  leased  at  the  date  of  the  seizore. 
Due  notice  was  served  upon  the  owner  and  debtor.  The  tenant,  though 
uot  in  an  official  or  formal  manner,  was  notified  of  the  seizure.  Nor  is 
tbt*  case  affected  by  the  failure  of  the  sheriff  to  demand  and  collect  tie 
recti.  That  may  involve  a  question  of  his  responsibility  to  the  seii  ig 
creditor,  but  does  not  affect  the  seizure  of  the  property. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  fi  m 
be  annulled,  avoided  and  reversed ;  and  it  is  now  ordered,  B/d^adi  <d 
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aiid  decreed  that  tliere  be  jud<?ment  rc^jectiDg  plaiDtiffe'  demand  and 
diiisolvjug  the  mjtiuctlotif  plaintiffs  and  appellee  a  txi  pay  coBt«  in  l>oth 
courts. 


On  APPUCitTIOK  FOR  Kehthahing. 

PocHi.  J.  Mrii,  Piptin  eiyoiiied  tlie  ReiKure  at  a  pii^ce  of  propertj 
flciziHl  HA  her  Ku^baDd'^a,  on  the  ground  that  ahe  had  acquired  the  same 
since  the  pretended  seizure,  aod  on  the  further  ground  that  (here  hat 
Ytet^n  no  legal  or  valid  seizure  of  the  same, 

Our  deeidon  maiutalued  the  plea,  of  estoppel  on  tlie  ground  that  the 
wife  iiA  tranaferree  of  her  hurthun<l  under  a  title  executed  subBequently 
to  the  alleged  Beizure,  was  bound  by  his*  judicial  admii*aion,  made  in  a 
pi-eviouK  suit  for  injunction  institutt*d  by  UimseLf  with  a  view  to  re- 
*tmin  the  Kame  fleizure,  in  which  he  had  not  only  udmitted,  but  had 
alleged  J  the  legality  of  the  seizure  which  lie  had  sought  t^  arrest  on 
other  gioundfl. 

fij  npplying  for  a  rehearing^  herprt^rtent  eounnel  urge  with  contidenceT 
HUit  argue  with  great  2eal|  that  we  had  entirely  misunderstood  the  real 
i^ue  in  the  case, 

Th(iir  contention  is,  thitt  the  real  issue  hinged  upon  the  validity  of 
her  title  as  afliected  by  the  nullity  of  her  acquiBition  of  the  property 
white  it  w^as  ni  the  possession  of  the  sheriff  under  execution.  They 
argue  that  when  the  dation  en  paiement  waB  made  in  her  favor  by  her 
hnsband  in  August,  1879,  the  writ  under  which  the  sheriff  had  seized, 
and  which  had  issued  in  Mai  eh  preceding,  had  expired  in  May  follow- 
ijjg,  and  had  not  been  returned  and  renewed  as  the  law  requires  ;  and 
tltfit  therefore  the  ])r%{>erty  was  not  under  seizure  at  the  date  of  the 
tmiii^fer  to  her. 

Hence,  it  is  asserted  that  our  decision  is  predicated  on  an  issue  irbicb 
was  not  an  element  in  tlie  c^tse. 

A  reference  to  the  petition  of  injunction  i^hows  that  no  allusion  is 
even  made  to  the  uow  alleged  e:sti action  of  the  writ,  and  nothing  in 
the  defendants'  answer  justifies  even  on  implication  that  such  an  issue 
was  made  in  the  pleading**. 

The  sheriflTfl  return  from  which,  it  is  urgued,  flows  the  proof  that  the 
writ  was  extinct  in  August,  187&,  was  not  offered  in  evidence  by  plain - 
ti     bnt  by  the  defendants  themselves, 

1  the  flitit  page  of  the  brief  pi'esented  to  ns  oo  api>eal  by  the  coun- 
(vlio  thus  I'epresentcd  plaintiff,  we  find  the  following  etatement, 
ih  if^  full  of  significance:  *^The  point  in  this  esiHC  i^,  wliether  on 
;h  5,  1879,  the  sheriff  made  a  valid  and  legal  seizure  of  certain 
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property  Id  the  town  of  Clinton."  That  was  the  issue  which  .the  de- 
fendant met  by  their  plea  of  estoppel,  and  that  was  the  issue  which  oui- 
decision  disposed  of.  Nothing  in  the  record  justifies  the  remotest  in- 
ference that  any  other  or  different  issue  was  tendered,  met  or  passed 
upon  in  the  lower  court. 

The  ingenious  feat  of  injecting  a  new  and  entirely  distinct  issue  in 
the  case  on  an  application  for  rehearing  is  as  bold  as  it  is  impracticable. 
It  stands  to  reason  that  we  cannot  sanction  such  a  practice,  wliich  is  * 
repugnant  to  all  known  rules  of  precedence  in  our  jurisprudence. 

Rehearing  refused. 


Digitized  by  VjOOQIC 


> 
A3GUED  AND  DETERMINED  IN  THE 

SUPREME  COURT   OF   LOUISIANA, 

AT 

MONROE, 

EST 

J'TJITE,    1884. 


JUDGES  OP  THE  COUET : 

Hon,  Edwaed  Bebmudez,  Chief  Justice. 

Hon.  F^Lix  R  PooH^, 

Hod.  Eobeet  B.  Todd/ 

Hon,  Thomas  C,  Manning,         ?  Associate  Justices. 

Hon.  Charles  E*  Fenkee, 


No.  nil.  ^^^^ 

49  1  -184 ' 

S.  Meyer  vs.  W.  W.  Farmer.  i-jt-   ^^;^ 

Th«  tiizhi  to  am«nd  {ilciuliDgA  \m  p«)t  rnlacible  to  inflexible  rules.  It  most  be  determined  in  —^  ^,. 
t  hi)  ** xete l)»  of  ft  BOP n rt  1  rpnl  discretion .  Amendments  shonld  always  be  allowed  for  the  1 14  822 
prrsmotioTj  fif  jtiaticti,  whi>ri^  thoy  nsuse  no  iiynry,  provided  time  may  be  asked  andal-  I  35  jg^l 
Uiwed  tn  a  party  plt^ltnj;  nnd  i^hnwinj;  sarp^ee.  119      791 

A  itptipplemrntnl  huawpt  whiob  fliuipJy  nmplifles  a  j;eneral  denial  by  enumerating  the  reasons 
fur  whirh  plnintitt'  i^hoiilrl  uot  n^covor,  and  does  not  change  the  original  relief  asked,  can 
bfr  Hi  Lowed  to  bu  Aled  ph^^rtly  btsfmv  trial  and  the  case  will  be  proceeded  with  when  no 
1110 don  for  a  CDnLlnuAncE-.  far  tLtoi^  to  prepare,  is  made. 

Excf  piioDS  t«  the  lul^Iifiri{a^  of  uu  act  of  sale  in  a  case  wherein  recovery  of  the  price  is 
claim «1  by  &  purcbnsit.'] .  in  c^oniiequdnce  of  his  eviction  from  the  property  sold  him  can- 
not avRU.  Tbe  act  irt  tliL^  fundnnietital  fact  on  which  the  litigation  rests.  Exceptions  to 
tlit^  FernHAL  nf  thR  jnd^e  to  mlniit  cumulative  testimony  and  to  the  reception  of  irrelevant 
proof  oefHl  not  be  paHHud  upon. 

*  Mt*  Justice  Torn>  w»»  Ahs^nt  dujing  the  whole  of  this  term. 
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A  parohaser  who  bnys  property  adjodicated  to  a  eacceaaiou  reprenf ntitiiv'^  At  b.  judiritt  <yr 
forced  sale  of  the  same.  In  fartherance  of  an  agreeintidt  twtwwn  thfmi  tbut  ttv  vlll  not 
bid  thereon  against  him,  and  whose  purchase  is  subflt^qticntly  on  nulled  \n  vju\i^i\um'yf 
of  such  reprobated  combination,  must  be  considered  jipd  donlt  with  u  a  bujer  too  pir 
chases  with  knowledge  of  the  danger  of  eTiction  and  nt  liiv  p^di  lUid  risk.  Under  neb 
circamstances  he  cannot,  after  eviction,  repete  the  piicQ  pivid^ 

No  case  can  be  fonnd  where,  money  having  been  paM  by  one  of  ib«  partiea.  to  tbe  sthn 
upon  an  illegal  contract,  both  being  partieipes  eriminit,  4n  flotion  has  bo&n  KUUAtaiiAd. 
to  recover  it  back. 

A    PPEAL  from  the  Fifth   District  Court,   Parieh  of  Unjichita, 
^"V    Bichardsanj  J. 


E.  Bkhardaan  and  M,  J,  lAddell  for  Plaintiflf  and  Appellee. 
Talbot  StUlnum  for  Defendant  and  Appellant, 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  reeover  the  prite  of  |jr<jj»m 
sold  by  defendant  to  plaintiff  and  from  which  the  latter  waJ5  jmliciall^ 
evicted. 

The  defense  was :  first^  a  general  denial,  und  nextj  a  speciti cation  or 
enumeration  of  the  grounds  for  which  plaintiff  should  uot  retover 

The  case  was  tried  by  a  jury  who  fouud  for  ulAintift'.  Judgnitni 
having  been  accordingly  entered,  the  executor  of  the  defeiidanlT  who 
died  since  suit,  has  taken  this  appeal. 

The  record  contains  four  bills  of  exception.  Oiie  by  plaintiff  m  tlif 
ruling  of  the  district  judge  allowing  the  snpplement^l  answer  to  Iw 
filed,  and  three  by  defendant;  the  first  to  tlie  adniis&ion  of  the  jw-tirf 
sale,  the  second j  to  the  refusal  of  the  court  to  allosv  the  intrtHlucrioiiof 
the  testimony  of  the  defendant  in  another  t*ase  ;  the  ihirtJ.  t(i  the  le- 
fusal  of  the  judge  to  permit  him  to  contradict  plaintiff,  whoiit  he  bad 
made  his  witness,  by  plaintiff's  own  te?^timony  in  a  ditti^rent  suit 
against  him. 

The  objections  urged  to  the  tilBig  of  tbc^  Bupplemoutiil  iinsTrer,  «tt; 
tliat  it  changed  the  previous  issues  and  rais^ed  new  ones,  mtircljr  incon- 
sistent with  those  originally  formed,  and  that  the  araendnient  ani^ ton 
late. 

The  substantive  allegations  of  the  petition  ririf :  that  plainfitl'lHiUL^liT 
property  of  defendant,  for  a  paid  price ;    that  he  was  AubM^iiiieiit: 
evicted  by  judgment  of  court  and  that  he  is  entitled  t^>  i-eeover  the  prir 

The  pith  of  the  general   denial   is  a  prot-e^t  against  tlic  linhiU^ 
charged.     Such  a  defense  leaves  the  burden  of  complete  (iroof  nn  t^! 
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plaintifi^  but  tloea  Tiot  justify  special  defenses  implying  a  pre-existing 
but  estinguiBliefl  obligation  and  which  should  be  expressly  set  up. 

A  petition  may  be  amended,  provided,  the  amendment  does  not  alter 
the  pubatauce  of  the  demand,  that  is :  the  prayer,  by  making  it  differ- 
ent from  that  originally  formed. 

An  answer  can  likewise  be  amended,  subject  to  the  same  rule.  The 
defendant  may  even  add  peremptory  exceptions  to  it.    C.  P.  419,  420. 

Amendments  are  reducible  to  no  unbending  rule.  Each  case  must 
'  be  left  to  the  iiound  discretion  of  the  court.  They  should  always  be 
permitted  where  tJjey  tend  to  the  furtherance  of  justice  and  cause  no 
iujiiryj  without  jJiejudice  to  the  right  of  the  other  party,  who  may 
plead  and  sho\^^  stirprise,  to  ask  time  to  prepare  himself.  H.  D.  1182 
(9)  C.  P.  421 ;    L.  D.  554  (1). 

The  amended  answer,  complained  of  in  this  case,  does  noi>|l|(er  the 
prayer  of  tlie  ori^nal  one.  It  contains  no  allegations  antagonistical 
to  the  pi-evioiift  diifense,  shaped  into  a  general  denial.  It  elaborately 
ennmerate8  tlie  reasons  for  which  the  defendant  cannot  be  held  liable. 
It  sets  up  facts  aTid  legal  deductions  therefrom,  likely  to  have  arisen, 
after  proof  by  plaintiff  of  his  allegations.  It  is  practically  nothing 
more  than  a  peruiiipl  ory  exception  filed  after  the  closing  of  the  evidence, 
which  is  iiennipiaiUle  at  any  stage  of  the  proceedings. 

It  does  not  appear  that  the  plaintiff  h^s  pleaded  surprise,  asked  time 
and  was  refused  the  same.  We  cannot  say  that  the  district  judge 
erred  in  allowing  it  to  be  filed. 

We  deem  it  unnecessary  to  consider  the  bills  of  exception  of  defend- 
ant, as  the  admitted  evidence  cannot  prejudice  him  and  the  rejected 
tc^stiniony  is  cuuniUitive  and  actually  superfluous. 

The  facts,  iadieputably  established,  are : 

S^.  Merer  pnrcliai^ed  from  W.  W.  Farmer,  for  $4500,  paid,  a  piece  of 
pro[>erty  known  aw  the  King  place,  in  Monroe,  adjudicated  to  him  with 
other  real  estate  fi>i-  $7383  33,  under  executory  i)roceedings  by  a  moit- 
gagt'  creditor,  ajriiiast  the  succession  of  Morrison,  of  which  he,  Farmer, 
was  to  Meyers  ktjrtvvledge,the  administrator.  The  purchase  was  made 
in  fiirtheTaTice  of  an  understanding  between  them,  previous  to  the  cry- 
ing, that  Meyei ,  wiio  intended  bidding  on  that  property,  would  not  do 
so,  a^ainf^t  Fanner,  who  also  proposed  and  was  anxious  to  buy  it ;  that 
after  the  adjudication  to  Farmer  he  would  sell  it  to  Meyer,  for  the 
price  agreed.  Tlie  entire  property,  inventoried  at  $12,000,  was  adjudi- 
cated iu  blork,  indiuling  the  King  place,  to  Farmer  for  $7383  33,  that 
being  the  two-third.s  of  the  appraisement.     Tliere  was  no  other  bid 
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besides  Farmer's.  Meyer  had  absented  himself  from  the  place  of  sale 
on  the  occasion. 

Farmer  was  subsequently  removed  as  administrator  and  suit  was  in- 
stitQted  by  his  successor,  both  against  him  and  against  Meyer,  for  the 
nullity  of  the  adjudication  to  him  and  of  the  sale  by  him  to  his  vendee. 
Tl>e  litigation  ended  by  final  judgment  annulling  the  two  transactions 
complained  of  and  the  two  pieces  of  property  reverted  to  the  succession. 

The  reasons  assigned  in  the  suit  against  Farmer  expressly  form  part 
of  tine  opinion  in  that  against  Meyer,  the  facts  being  identical,  or  nearly 
HO,  iu  both  controversies. 

In  the  opinions  which  we  delivered  at  the  time  (34  A.  1020  and  1031), 
-xM-  emphatically  stigmatized  the  two  transactions  as  offensive  and  pro- 
liilnted  ,by  law.  In  the  case  of  Chaffe  vs.  Meyer,  this  very  defendant, 
it  waslwiid:  "If  the  sale  to  Farmer  was  a  nullity,  the  sale  by  him  to 
Meyer  who  was  aware  of  all  the  circumstances  of  the  same  and  a  party 
tlji^iiito,  is  likewise  a  nullity."  We  adduced  authorities  establishing 
\hv  proposition,  that,  agreements  whereby  parties  combine  not  to  bid 
against  each  other,  at  public  auction,  especially  in  cases  where  such 
auctions  are  required  by  law — are  void — for  they  are  unconscientions, 
Hgaiost  public  policy  and  have  a  tendency  to  injuriously  affect  the 
character  of  such  sales,  to  mislead  private  confidence  and  operate, 
vii  f  Tially,  as  a  fraud  upon  the  sale. 

From  that  state  of  facts  and  this  appreciation  of  the  law  applicable 
tliereto,  it  is  manifest  that  the  contract,  one  of  the  elements  of  which 
it^  !*ought  to  be  enforced  in  this  case,  was  palpably  immoral  and  such 
ifcir  courts  of  justice  cannot  enforce  without  desecrating  their  lofty  mis- 
sion, 

It  is  also  apparent  that,  as  no  one  can  claim  ignorance  of  the  law 
and  is  bound  to  know  it  at  his  risk,  Meyer  Arwerr  that  his  previous  un- 
dt'i-f^tanding  with  Farmer,  who  was  the  administrator  of  the  succession 
i>i^  Morrison,  and  the  subsequent  execution  of  it,  culminating  into 
thit  sale  and  purchase,  was  reprobated,  because  against  good  morals 
ami  public  policy.  He  cannot,  therefore,  be  listened  to  say,  iu  the 
jui  .sent  suit,  tlifit  the  particular  act  in  question  has  been  proved  not  to 
hv  iVauduleut  or  not  ccutrary  to  public  good,  U.  C.  C.  19,  as  the  law 
triuisgressed  by  him  was  enacted  to  prevent  fraud,  or  for  some  other 
motive  of  public  order  or  interest,  declared  the  act  void.  He  further 
kni'W  that  the  adjudication  to  Farmer  was  one  susceptible  of  aunul- 
iri*'ut  on  that  ground.  He,  nevertheless,  purchased  from  Farmer  and 
[mid  the  price. 
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Under  those  circumstances  can  lie,  as  an  evicted  purchaser,  claim 
the  retuTTi  of  the  price  t 

The  law,  it  is  true,  is  positive  that  even  in  case  of  stipulation  of  no 
Mrarranty,  the  seller,  in  case  of  eviction  of  the  purchaser,  is  liable  to 
a  restitution  of  the  price ;  but  after  laying  this  rule  down  as  a  gen- 
eral principle,  it  formally  announces  the  exception,  that  this  shall  not 
be  the  eiise,  where  the  buyer,  at  the  time  of  sale,  was  aware  of  the 
clanger  f>f  eviction  and  purchased  at  his  peril  and  risk.    R.  C.  C.  2505. 

In  the  application  of  this  law  tliis  Court  has  frequently  announced 
that  wlif'i  e  the  vendee  was  aware  of  the  defects  of  his  title,  and  there- 
fore purchased  at  all  hazards,  he  was  entitled  to  no  claim  by  reason  of 
eviction.  5  R.  76 ;  3  A.  326  j  5  A.  314,  491,  667,  683 ;  6  A.  297 ;  21  A. 
248,  73] ;  6  L.  550;  3  R.  434 ;  4  A.  321 ;  18  A.  232. 

This  ill  tide  of  our  Code  is  borrowed  from  the  Napoleon  Code.  C.  N. 
1629  ;  rtiid  derives,  on  principle,  from  the  Roman  law. 

While  commenting  upon  it,  the  French  craters  say : 

"  La  eonnaissance  dont  parle  notre  article  n'est  pas  seulement  celle 

qne  le   Vir'udeur  a  donn^e  express^ment  du  danger  de  la  chose,  mais 

^  celle  que  I'achetcur  pouvait  avoir  an  moment  du  contrat  par  quelque 

moyen  que  ce  soit."     V.  Dalloz,  garantie  No.  125 ;  Troplong,  Vente,  484. 

^'  Celui  qui  achate,  ^"ses  risques  et  perils,  soit  qu'il  4e  declare  en 
terniBS  expr^s,  soit  que'son  intention  se  r^vMe  par  des  expressions  an- 
alogues, ti'a  pas  le  droit  de  r^clamer  le  prix  par  lui  paye ;  car  ce  prix 
u'est  pa«  pr^cisen^ont  la  representation  de  la  chose  qui  lui  est  transmise. 
n  est  Toquivalent  des  pr^itentions,  des  chances  qui  lui  sont  oflfertes." 
DuYergicr,  Vente  No.  339 ;   Pavard,  Vo.  Vendeur,  sec.  2,  $  1,  No.  5. 

lu  proper  cases  the  law  affords  a  locus  penitentuv  to  the  partweps 
erimitm  itrid  allows  him  to  plead  as  was  done  in  this  case,  that  a  con- 
tract into  which  he  has  voluntarily  formed  is  contra  bonos  mores.  The 
authorities  make  an  exception  to  the  general  rule  :  nemo  allegans  tur 
pitndinem  suam  midiendus,  >vhich  is  founded  upoh  the  necessity  of  the 
case  and  the  paramount  interest  of  the  public.  Gil  vs.  Williams,  12 
A,  221. 

In  eaaes  of  that  description,  this  Court  has  distinctly  announced 
that  the  law  whose  mission  is  to  right  the  innocent  and  to  enforce  the 
performauce  of  licit  obligations  only,  leaves  parties  who  traffic  in  for- 
bidden things  and  then  break  faith,  to  such  mutual  redress  as  their  own 
standard  of  honor  may  award.     Boatner  vs.  Yarsborough,  12  A.  250. 

It  waa  also  said,  more  than  once,  that  courts  of  justice  will  not  aid 
parties  in  the  enforcement  of  the  effects  of  contracts  made  in  violation 
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of  law.  12  A.  167;  1  A.  178;  19  A.  332;  aUo,  3  M,  N\  S.  48;  I7Ll3fj; 
7  Wall,  548,  Cappel's  case;  11  Wheatoii,  25^,  Aim^trong's  case;  4 
Peters,  189,  Bartles'  case;  68  N.  Y.  558;  57  N.  Y.  518,  (STG). 

Eighty  years  and  more  ago.  Lord  Kenytjjij  in  the  Court  of  Kmg'ii 
BeDch,  emphatically  said: 

*^  No  case  can  he  found  where,  when  money  has  been  paid  by  oneuf  | 

two  parties,  to  the  other,  upon  an  illegal  (*oiitruo.t,  hotli  h&'mg  par^c^  | 

eriminis,  an  action  lias  heen  maint4iiued  to  recover  it  back,"    HouMon  « 

vs.  Hancock,  8  T.  R.  575.  | 

Under  the  weight  of  those  conservative  expositioue  of  tlie  law,  vt  | 

ciinnot  conceive  how  it  is  possihle  for  us  to  allow  the  iilaintiff  the  relief 
which  he  seeks. 

The  jury  who  rendered  a  verdict  in  his  favor  took  rather  a  bumes« 
than  a  legal  view  of  the  nature  of  his  d<^iij}ind  and  the  liistrii't  jiidgt 
who  rendered  judgment  on  their  finding,  uo  doubt  thought  it  wiyj  pre- 
ferable to  do  so,  as  the  case  was  to  be  taken  up  for  review  on  appeal. 

It  is,  therefore,  ordered  and  decreed  that  tht-  verdict  of  the  jury  b** 
set  aside  and  the  judgment  uMon  it  avoided,  annulled  aad  reversed, 
and  it  is  now  ordered,  adjudged  and  decreed  that  there  by  judgineni 
in  favor  of  the  defendant  or  his  succession,  rejecting  plainttfi'^s  tJemnnd. 
with  costs  itt  both  courts. 


No.  1112.  ^ 

Orr  &  LiNDSLEY  vs.  William  Hamiltok, 

Article  2203  of  the  Civil  Code,  which  provides  that  "  tbe  reuilAiiiou  ur  couviuittoml  dJne^mT^ 
in  favor  of  one  of  the  co-debtors  in  aolido  discharges  all  the  othera,"^  applet  toobliKip 
tions  ex  delicto  as  well  as  to  contract  obligations. 

Parol  testimony  is  inuduiissible  to  prove  acomprominf^.  wliJi!h  niuat  bm  r&dTTO«d  to  wdtinf. 

Bat  a  Jadgment  of  a  competent  court  of  record  predleat^d  qu  h  coaiproDilse  juid  i  T«tnUi^ 
consent  between  the  parties,  is  admissible  in  proof  of  &.  compromijie. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita, 
Bichardaan,  J. 

TaXbot  Stilbrum  for  Plaintifl:  and  Appellees, 
Boatner  <&  Boatner  for  Defendant  and  Ai?]»e11ant. 


The  opinion  of  the  Conrt  was  delivei^d  by 

Pocu6,  J.    In  a  suit  on  a  promissory  uote  of  the  sum  of  four  btiti- 
dred  and  twelve  dollars,  plaintiff  sued  on  an  attach ni en t  of  defendaoV* 
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property,  cou&isting  of  goods,  wares  and  merchandise,  on  the  alleged 
ground  uf  the  debtor's  intention  to  dispose  of  the  same  in  fraud  of  his 
crfiditors. 

On  motion  of  the  defendant,  the  writ  of  attachment  was  dissolved  as 
Jiflving  been  u'rongfully  obtained.  That  judgment  having  been  af- 
firmed by  the  Court  of  Appeal,  is  now  final. 

la  bis  aiK^^^tjr  the  defendant  pleaded  in  reconvention  damages  in  the 
Buni  of  five  thousand  five  hundred  dollars,  alleged  to  have  been  caused 
by  the  illegal  attachment  of  his  property,  and  he  has  taken  this  appeal 
ftrtm  the  verdict  of  a  jury  allowing  him  only  one  hundred  dollars  as 
damages,  which  he  finds  insufficient.  Plaintiflfs  pray  for  an  amend- 
ment of  the  judgment  rejecting  entirely  the  claim  for  damages. 

To  the  dennmd  in  reconvention,  plaintiffs  first  pleaded  a  peremptory 
exception  urging  in  substance  that  simultaneously  with  their  attach- 
ment st'veral  s^imilar  proceedings  had  been  instituted  by  other  creditors 
of  the  defendant,  whose  property  was  seized  under  these  several  writs, 
in  coiiRcqiu^nce  of  which  all  the  attaching  creditors  became  responsible 
in  jiolido  ftir  nil  damages  suffered  by  the  defendant.  They  then  aver 
that  by  subHeipiently  entering  into  a  compromise  with  several  of  the 
eeijiing  ereditors,  and  granting  them  a  conventional  discharge,  the  de- 
fendaitt  hjid  lost  all  recourse  on  any  of  the  other  co-debtors  as  alleged 
tort -fease 111.  Their  exception  was  overruled ;  but  it  was  well  taken 
and  it  should  have  prevailed. 

Defendant  contends  that  the  provisions  of  article  2203,  Civil  Code 
which  declare  that  the  remission  or  conventional  discharge  in  favor  of 
one  of  the  co-debtors  in  solido  discharges  all  the  others,  does  not  apply 
to  obligationft  arising  ex  delicio,  but  only  to  contract  obligations. 

I  The  plain  aad  unambiguous  language  of  the  Code  does  not  warrant 

the  distiurtion  invoked,  which  is  practically  a  distinction  without  a  dif- 
ference. Eiwh  wrong-doer  is  responsible  for  the  full  amount  of  the 
damages  sufft^red ;  and  any  amount  paid  by  one  of  them  on  the  score 
of  damages  in  discharge  of  the  legal  obligation  resulting  from  the  tor- 
tione  acts  of  several  wrong-doers,  must  operate  the  discharge  of  all  of 

}  them,  imlesa  the  party  injured  has  expressly  reserved  his  right  against 

I  the  latter. 

Such  is  the  construction  placed  on  the  article  by  this  Court  in  the 
case  of  Owen  vs.  Brown,  13  Ann.  201.  That  was  an  action  for  damages 
for  an  alleged  wrong,  and  the  defense  was  the  discharge  of  the  defend- 
ant by  reason  of  a  compromise  between  plaintiff  and  one  of  the  al- 
leged wrong-doers.     The  defense  prevailed,  the  court  holding  that  "  a 
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settlement  with,  and  an  unconditional  discharge  of,  one  of  the  tort- 
feasers  has  discharged  the  other." 

The  next  contention  of  the  defendant  is,  that  parol  testimonj  wa« 
inadmissible  to  prove  a  compromise,  and  his  bill  of  exception  to  the 
judge's  ruling  on  that  point  was  well  taken. 

But  discarding  all  such  evidence,  we  find  in  the  record  judgments 
rendered  in  the  several  cases,  which  furnish  ample  and  the  highest  kind 
of  evidence  of  the  compromise  entered  into  between  the  defendant  and 
several  of  his  wrong-doers. 

These  judgments  recite  in  substance  that  the  parties  have  compro- 
mised their  respective  claims,  and  by  reason  of  their  consent  the  credi- 
tors recover  judgment  on  their  demands,  and  the  defendant  recovers  a 
stated  amount  on  his  reconventional  demand  for  damages. 

This  Court  must  presume  that  the  district  judge  had  legal  proof  of 
the  compromise  which  made  the  basis  of  his  judgment;  and  besides,  the 
admission  of  both  parties  in  open  court  of  the  existence  of  a  lawfiil 
compromise  would  estop  them  from  denying  that  the  contract  had  been 
reduced  to  writing  as  the  law  requires. 

Defendant's  last  point,  touching  his  alleged  reservation  of  his  rights 
against  plaintiff  is  not  supported  by  the  record.  The  evidence  on  t^at 
point  consists  mainly  of  loose  statements  of  his  attorneys  that  they  in- 
tended *^  to  fight  Orr  &  Lindsley,"  and  of  their  own  construction  of 
the  meaning  and  purx>ort  of  the  language  used.  Irwin  vs.  Scribner,  15 
Ann,  583. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  and  ver- 
dict of  the  jury  on  the  reconventional  demand  be  set  aside  and  an- 
nulled. It  is  now  ordered  that  defendant's  reconventional  demand 
be  rejected  at  his  costs  in  both  courts. 

Judgment  reversed. 


No.  1113. 
Emily  Filhiol  vs.  R.  G.  Cobb. 

It  is  not  yioioQB  pleading  where  two  demands  are  conpled,  not  inconsistent  nor  contm^f 
and  where  one  does  not  exclude  the  other,  as  where  there  is  an  ei  press  warranty  of  tJtl« 
with  stipulations  Uiat  in  case  of  oTiolion  the  vendor  will  retnm  the  purchase  price  ud 
reimburse  the  cost  of  improTements,  or  will  reimburse  the  vendee  such  sum  as  he  may 
pay  to  avoid  dispossession. 

In  such  case,  where  there  has  not  been  an  actual  eviction  but  a  purchase  of  the  anperior 
title,  the  vendee  will  recover  the  sum  paid  for  such  title  to  avoid  dispossession. 
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APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardsony  J. 

Whot  SiUlmcm  for  PlaintiflP  and  Appellee. 
IL  G.  Cobb  in  pro,  per. 

The  opinion  of  the  Court  was  delivered  bv 

Manning,  J.  The  plaintiflf  acquired  fioin  the  defendant  through  a 
me.^ne  conveyance  a  tract  of  land  below  the  town  of  Monroe  of  142 
an-^y  from  which  she  was  evicted* or  was  about  to  be  evicted,  when 
she  bought  a  title  from  the  party  who  was  about  to  dispossess  her. 
^he  prays  judgment  in  the  alternative,  either  that  she  recover  the 
price  paid  by  her  to  her  vendor  and  the  cost  of  improvements  put  by 
her  on  the  land,  or  the  sum  paid  by  her  to  avoid  eviction  to  the  party 
who  was  about  to  dispossess  her. 

The  defendant  moved  that  the  plaintiff  be  compelled  to  elect,  and 
the  judge  refused  the  motion. 

I'here  is  no  inconsistency  in  the  two  demands.  Neither  excludes  the 
oth(ir,  nor  is  one  contrary  to  the  other.  Cross  v.  Richardson,  2  Mart. 
Xi  S.  323;  Montross  v.  Hillman,  11  Rob.  87.  The  cause  of  action  is 
eviction  from  land,  the  title  to  which  was  warranted,  and  the  prayer  is 
for  payment  for  one  or  the  other  of  the  resulting  consequences. 

The  plaintiff  bought  from  the  vendee  of  the  defendant  with  subro- 
gation to  all  his  rights.  The  defendant's  'deed  to  that  vendee,  after 
waiTanting  against  all  claims,  mortgages,  and  incumbrances  whatso- 
ever in  order  to  secure  him  against  eviction  and  against  all  losses  and 
expenditures  he  may  suffer,  or  find  it  necessary  to  make  in  order  to 
avoid  eviction  by  any  adverse  title  or  mortgage,  specially  mortgaged 
to  him  another  tract  of  land,  to  secure  to  the  vendee  or  his  assigns  the 
return  of  the  purchase  price  and  the  value  of  the  improvements  exist- 
ing at  the  time  of  the  eviction.  Then  follows  a  separate  stipulation, 
if  the  vendee  or  his  assigns  shall  be  required  to  pay  any  sum  to  pre- 
sent being  dispossessed,  such  sum  shall  be  refunded  to  him  with  in- 
terest. 

The  plain  meaning  of  these  stipulations  is,  if  Cobb's  vendee,  or  any 
subsequent  purchaser  who  has  been  subrogated  to  that  vendee's  rights, 
shall  be  evicted  from  the  land  and  lose  it  altogether,  Cobb  will  refund 
Mm  the  purchase  price  and  the  cost  of  improvements,  but  if  he  shall 
not  lose  the  land  altogether  but  retain  it  by  paying  a  sum  to  avoid  dis- 
possession, then  Cobb  will  refund  that  sum  with  interest. 
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Tbe  subsequeHt  liistory  of  the  land  was,  it  was  sold  under  foredosnre 
of  the  Citizens'  Bank  mortgage  and  bought  by  the  Bank.  Mrs.  Filhiol 
was  permitted  to  remain  on  the  place  and  nothing  she  had  was  dis- 
turbed. A  custodian  was  put  on  the  plantation — this  land  of  Mre. 
Filhiol  being  a  part  of  a  large  plantation  once  owTied  by  Powers,  and 
the  whole  plantation  having  been  acquired  by  the  Bank  under  its  fore- 
closure— the  puttiug  the  custodian  there  being  evidently  intended  to 
denote  a  formal  taking  possession  by  the  Bank.  It  is  true  that  Buch 
an  act  constitutes  a  technical  eviction  of  the  former  posseesor,  for 
actual  dispossession  is  not  essential  to  constitute  eviction,  but  it  is? 
manifest  the  particularity  of  Cobb's  recitals  in  his  deed  was  intended 
to  provide  for  both  contingencies,  actual  eviction  and  impending  di>' 
possession.  In  the  first  ca«e,  the  party  evicted  was  entitled  to  reim- 
bursement of  his  purchase  price  and  cost  of  improvements,  in  othea: 
words  to  reimbursement  of  what  he  had  lost.  In  the  second,  he  wa*i 
entitled  to  be  refunded  what  he  should  pay  to  avoid  dispossession,  aud 
that  is  the  smaller  sum  for  which  judgment  is  prayed,  and  which  aloae 
can  be  recovered. 

Mrs.  Filhiol  has  not  yet  paid  all  of  this  sum,  having  arranged  witli 
the  Bank  to  pay  by  instalments.  The  sum  agreed  on  is  $1420  and 
Cobb's  stipulation  was  to  pay  eight  per  cent,  interest.  May  22,  1883 
is  the  date  from  which  interest  runs. 

A  call  in  warranty  upon  F.  P.  Stubbs  was  made  by  the  defendant 
which  wa-s  answered.  No'  disposition  is  made  of  it.  The  judgmenf 
does  not  affect  it,  and  we  have  not  considered  it.  The  plaintiff  shonld 
not  be  delayed,  and  it  would  seem  the  defendant's  rights  therein  should 
be  reserved,  for  which  we  shall  provide. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  amended  by  inserting  in  lieu  of  the  sum  therein  stated,  fonr- 
teen  hundred  and  twenty  dollars  with  eight  per  centum  per  annmn 
interest  from  May  22,  1883,  and  that  the  right*  of  the  defendant  against 
F.  P.  Stubbs  are  reserved,  and  as  thus  amended  tliat  it  is  affirmed,  tb*^ 
plaintiff  and  appellee  to  pay  costs  of  appeal. 


On  Application  for  Rehearing. 

The  plaintiff  calls  attention  to  the  omission  to  include  in  oar  de  « 

the  attorney's  fees  which  were  secured  by  Cobb's  special  mortgage,  \A 

which  were  fixed  at  ten  per  centum  upon  the  amount  his  vendee  J 

to  pay,  and  niust  therefore  be  computed  upon  the  judgment  we  *  i* 
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rendered    for  tlie  rpimbursciinent  of  that  amount.    Wt*  shall  iimeMd 
accordiiijLjly, 

The  defeudant  points  out  that  our  di^cree  does  not  conform  to  the 
terni^  of  imyiutnt  and  ^at^^  of  lotere&t  obtained  'by  Mrft,  Filliiol 
from  tHe  Bank,  If  the  Bank  bus  granted  her  time  and  a  reduced  rate 
of  interest,  that  doea  not  alter  or  affect  his  etipubitioD,  whieb  we  have 
enforced^ 

The  rrhearmg  prayed  by  the  defendant  is  refused,  and  that  prayed 
by  the  pluintiff  need  not  be  granteil  for  the  purpose  *)f  amending. 
Proceeding  lo  amend,  it  is  onlered  jjudadjiid^od  ibutthe  forTiiei  deeree 
i»  amended  by  inserting  therein  that  the  plain Kff  have  and  recover 
Olio  hundred  and  forty  two  dollars  of  the  defendimt  m  attorn <^y'H  fee??;, 
and  as  thus  amended  tliat  it  hv.  and  reniain  the  judgment  of  tlut*  court- 

Reliearing  refused. 


No.  1110, 
S,  Mkvkk  vs.  F.  R  STrnB.s. 


a  mtiFpcrttdTA  Appeal  hod  bfi«ii  ^rfect^fl  In  a  (^Aee  tben  appeAlahla,  befaro  tbr  pro- 
mulgitittti  of  tbe  i:4»ujtkBtJonAl  ameudiufibt  unr  jiidfiflictiou  tliftreof  reeteiK  iLlUiou^h 
the  reiiiirn-d:iy  and  jfictiiid  flUng  uf  tbo  triHiacript  dirl  not  wcur  till  afi*r  SQiih  pmjjiaLgji  - 
tioh^  Tb4' diLii]  ^tandn  ou  tbt  aame  footJDM  wJtb  a-piH-aln  of  tlie  ULUti  cbaracter  wbLck 
liAfl  beun  Alf^d  ptiar  iathb  prnmnlKatioii,  and  tbe  tranflfcr  tbctrcof  to  the  Clrctak  Oourt 
will  be  gr&nM , 

APPEAL  from  the  Fifth  District  Couit,  Pariah  of  Ouacln'ta. 


Mkhardson  t^  IMdell  for  Plaintiff  and  Appellee, 
^.  F.  Btuhhs  for  Defendant  and  Appellant* 


The  opinion  of  the  Court  was  delivered  by 

Fekner,  J.  The  amount  in  dispute  in  this  ease  does  not  exceed  two 
thousand  dollars  exclusive  of  iut^jrest  Our  a] »pel late  jurisdiction  over 
it,  therefore,  ceased  with  the  pnunulgation  oi  the  reeeitt  constitutioiial 
aiMendments* 

TLe  only  point  in  wbich  it  differs  from   the  case  of  Walmsley  vs. 
'Ticbols,  just  deridedj  is  that  the  transcript  of  the  appeal   liad  not  yet 
leen  lodged  in  tbiB  eourt  until  after  the  promulgation.    It  is  a  differ- 
-m^e  i^ithout  a  distinction. 

The  appeal  had  be*n  taken  and  perfected  long  prior  to  the  promul- 
gation, and  was  matle  returnable,  at^cording  to  law,  to  this  eourt  at  ita 
^re^ent  term. 
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It  is  elementary  that  our  jurisdiction  over  the  cause  attached  as  soon 
as  the  appeal  was  perfected,  and  continued  in  full  vigor  as  if  tlie 
transcript  had  been  filed,  until  divested  by  the  promulgation  of  tlie 
constitutional  amendment. 

The  filing  of  the  transcript  was  a  mere  act  of  obedience  to  the  order 
granting  the  appeal  and  to  the  law. 

It  was  necessary  for  the  appellant  to  pursue  this  course,  in  order  to 
preserve  the  effect  of  »his  suspensive  appeal. 

We  act  upon  the  case  as  we  find  it  at  the  moment  when  we  are 
called  upon  to  act.  Our  jurisdiction  had  attached  prior  to  the  promul- 
gation of  the  amendment.  That  jurisdiction  has  been  taken  from  us 
and  vested  in  the  Circuit  Court.  The  transcript  is  lawfully  in  our 
records.  All  we  have  to  do  is  to  make  the  necessary  order  to  enable 
the  a])peal  to  pass  to  determination  in  due  course  of  law  by  the  tribunal 
to  whose  jurisdiction  it  has  been  transfeiTed. 

It  is,  therefore,  ordered  that  this  appeal  and  the  transcript  and  record 
thereof  be,  and  the  same  is^  hereby  transferred  to  the  honorable  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  sitting  in  the  parish  of 
Ouachita,  and  that  the  clerk  of  this  court  be  authorized  to  execute  this 
order. 


No.  1116. 
Mrs.  L.  C.  Bracey  et  al.  vs.  Mrs.  M.  M.  Calderwood  kt  al. 

1 15    22 f)  Non-residenti)  of  the  State  cannot  be  legally  represented  by  a  curator  od  Aoe  in  a  penona 

action  against  them,  unless  property  of  theirs  has  been  subjected  to  the  process  of  the 
coort  or  actual  service  has  been  made  upon  them .  The  appointment  of  a  curator  ^d 
hoe  to  them  in  such  a  case  is  unavailing.  ^ 

Judgment  cannot  be  rendered  against  a  party  who  is  not  mentioned  in  the  proceeding  and 
who  has  not  Joined  issue  or  made  himself  party.  A  mere  citation  served  on  such  party 
does  not  compel  appearance  or  Justify  Judgment  in  default. 

Defenses  not  justified  by  the  answer  and  made  in  oral  or  printed  argument,  do  not  consti- 
tute issues  and  are  not  entitled  to  be  passed  upon. 

One  not  a  party  to  a  proceeding  cannot  on  apj^eal  ask  au  amendment  of  a  Judgment  which 
cannot  affect  him. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Eichardsan,  J. 

F.  Oarrett  for  Plaintiffs  and  Appellees. 

B,  G,  Cobb  for  Defendants  and  Appellants. 

H,  H,  JRuifsell  for  Warrantors,  Appellants. 
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The^opinion  of  the  Conrt  was  delivered  by 

BKitML'DHX,  0.  J-  This  is  a  suit  by  an  evicted  purchaser  agniust  the 
i^preeentatives  of  h^r  author's  vendor  and  warrantor  for  indeinnity. 

The  defendaut  (tailed  in  warranty  the  authors  of  her  husband,  whose 
iiiii\H*re^il  legatee  and  executrix  she  is.  Three  of  these  were  iiou-repi- 
dpnts,  and  a  cunt  tor  ad  hoc  was  appointed  to  represent  them. 

Ihrre  WHS  jutlgmeut  tor  plain  tifi*  against  the  estate  of  Calderwood: 
bat  the  touit  dedined  to  render  judgment  against  the  non-i-esideDta. 

The  defjindnut  and  several  warrantors  have  appealed.  The  former 
coniphiins  of  the  judgment  in  two  respects  only  : 

L  That  it  U  erroneout^  in  not  having  been  rendered  against  the  non- 
resident?!; f?.  V,  Benson,  F.  B.  Cauthom  and  H.  B.  Williams;  whoj  it 
u  claimed T  were  legally  cited  by  process  on  the  curator  ad  hoc. 

I  3.  That  the  judgment  should  have  been  rendered  against  Mra.  F*  C. 
DowTsey,  an  heir  of  H.  M.  and  T.  R.  Bry,  who  it  is  alleged  was  cited 
aed  failed  to  appear. 

IL  The  warniutors  of  defendant,  who  have  appealed,  complain  of  the 
Juilgment,  flaying  tluit  the  plaintiff  cannot  claim  to  have  been  evicted 
by  the  enforceitieut  of  a  previous  mortgage,  because  she  was  directed 
aa  a  persoual  obligation  of  hers,  incurred  by  the  issuance  of  a  twelve 
months\boud  furnished  for  the  purchase  of  the  property  and  enforced 
a^inst  her» 

4.  There  is  a  motion  to  amend.  First,  by  making  the  judgntent  one  in 
favor  of  Mrw.  IJowuey  and  the  succession  of  Bry  and  wife ;  ami  second, 
by  allowing  the  curator  a  fee  of  $10  for  each  of  the  absenteos  repre- 
Minted  by  him. 

1. 

I'he  suit  is  not  one  in  rem.  It  is  a  i)er8onal  action.  The  record  doei^i 
Hot  show  that  the  absentees  own  any  property  in  the  State  which  wa« 
^libjocted  t<»  tbe  process  of  the  court ;  or  that  any  citation  was  Mctuiilly 
«rved  on  them ;  or  that  they  have  joined  issue  in  person  or  by 
flttomey, 

Tn  the  recently  decided  case  of  Laugldin  vs.  L.  and  N.  0.  Ice  Coin- 
puny  (No,  695fj),  36  A  an.  we  have  held  that  it  is  now  the  settled 
juriiipnidenee  of  the  Supreme  Court  of  the  United  States  that,  except 
in  actioDrt  aiteetiitg  ]>er8onal  status j  or  in  those  partaking  of  the  nature 
of  proceedings  hi  rent,  like  suits  to  partition  real  estate,  foreclose 
Uif^rt^agCf*,  or  enfonie  privileges  or  liens,  substituted  service,  aH  ii^^jiinjst 

II  ni»n-re4dent,  can  he  eflfectttal,  as  "due  process  of  law,"  under  the 
ftmrtt  enth  tiaiendment  of  the  Constitution  of  the  United  StaLeei,  only 
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where,  in  connection  therewith,  proi>erty  in  the  State  is  brought  under 

the  control  of  the  court  and  subjected  to  its  disposition,  by  procetss 

adapted  to  the  purpose.     The  question  being  federal  in  its  nature, 

fonner  jurisprudence  of  this  Court  must  yield  to  the  authority  of  the 

highest  court  in  the  country. 

II. 

Defendants'  call  in  warranty  does  not  mention  Mrs.  Downey's  name, 
or  ask  that  she  be  cited.  She  is  a  married  lady.  No  default  was  en- 
tered against  her,  and  she  has  not  joined  issue  with  or  without  proper 
authority.  A  mere  citation  served  on  her  could  not  bring  her  and  her 
husband  into  courf,  did  not  make  them  parties,  could  not  force  them  to 
answer,  and  cannot  justify  any  judgment  against  her.  The  judgment 
cannot  and  does  not  effect  her  to  any  extent. 

III. 

The  answer  to  defendants'  call  in  warrantj'  does  not  raise  the  issne 
now  sought  to  be  formed.  The  gravamen  of  the  defense  is,  that  if  any 
mortgage  existed  at  the  time  of  sale  on  the  property  it  was  well  known 
to  defendant's  author  j  and  that  in  waiving  production  of  the  certifi- 
cate of  mortgage,  the  parties  understood  that  the  vendor  assumed  the 
responsibility  of  paying  the  mortgage. 

A  reference  to  the  act  of  sale  to  Hart,  from  whom  plaintiff  inh.erited 
the  pKoperty,  shows  that  it  is  ab-solutely  reticent  on  the  subject.  The 
inferenceK  of  assumption  and  the  deductions,  or  consequences,  alleged 
to  flow  therefrom,  are  ill  founded  in  fact  and  in  law,  and  therefore  un- 
authorized. 

The  moans  of  resistance  now  urged  is  clearly  an  afterthought,  as  it 
is  advanced  only  in  lead  pencil,  in  two  short  sentences,  hastily  added, 
in  the  margin  of  the  fore  last  page  of  the  printed  brief  of  counsel,  who 
submitted  without  oral  argument. 

Defenses  not  authorized  by  the  answer  and  which  are  made  in  argu- 
ment only,  form  no  part  of  the  pleadings.  They  do  not  constitute 
issues  and  are  not  entitled  to  consideration. 

IV. 

As  Mrs.  Downey  is  not  a  party  to  the  proceeding  in  warranty,  she 
can  neither  be  dealt  with  as  appellee  nor  assume  that  attitude.    She 
has  therefore  no  right  by  an  appearance  in  this  Court  to  make  hersel " 
appellee,  and  as  such  ask  any  amendment  of  the  judgment  of  the  lowe 
court  which  she  is  authorized  to  ignore. 

V. 

The  curator  ad  hoc  is  entitled  to  the  compensation  which  he  claims. 
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It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
l>c  annulled  by  allowing  T.  0.  Benton,  Esq.,  curator  ad  hoc,  as  costs, 
ten  dollars  for  representing  each  absentee — that  is,  thirty  dollars  in  all ; 
and  that  thus  amended,  said  judgment  be  affirmed,  with  costs  in  both 
courts. 

Judgment  affirmed. 


No.  J  040. 
R.  M.  Walmsley  &  Co.  vs.  Mrs.  S.  A.  Nicholas  and  Husband. 

The  amendments  to  artioles  81  and  95  of  the  ConAtitation,  promulffated  on  the  15th  of  May, 
18S4,  did  not  impair  the  right  of  appeal  in  cases  invoU  ing  more  than  one  thoasand.  bnt^ 
1(M.>^  than  two  thousand,  dollars,  then  pending  in  the  Supreme  Coart. 

The  legal  effect  of  the  amendments  was  to  immediately  strip  the  Snpreme  Ooart  of  jnrisdio- 
tioQ  of  those  cases ;  bat  the  Jurisdiction  was  not  thereby  destroyed.  It  was,  by  the 
operation  of  the  amendments,  transferred  to  the  courts  of  appeal,  with  full  power  to 
bear  and  decide  said  cases. 

Heiir«  n  motion  to  dismiss  a  case  of  that  category  cannot  prevail  in  the  Supreme  Court 
whence  the  appeal  unimpaired  in  all  its  legal  effects  will  be  sent  to  the  proper  court  or 
Appeal. 

VFPEAL  from  the  Fifth  District  Court,  Parish  of  Richland. 
Biehardson,  J. 


36    799] 

52    856 


TiiUfOt  Stillman  for  Plaintiffs  and  Appellees. 
li.  (t,  Cobb  for  Defendants  and  Appellants. 
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.       The  opinion  of  the  Court  was  delivered  by 

l**MH±,  J.  This  case,  which  involves  an  amount  in  dispute  of  more 
t!niij  i>ne  thousand,  and  less  than  two  thousand  dollars,  was  pending 
niid*^T  submission  on  appeal  in  this  court,  when  the  recent  amendment 
of  the  Constitution,  affecting  it«  jurisdiction,  was  adopted  by  the 
|»<H^j>le.     Suggesting  that  we  have  lost  jurisdiction  of  the  cause  under  i| 

tlic  eftect  of  the  amendment  and  the  omission  of  any  provision  for  the  i 

traiif^^fer  of  the  cause  to  any  other  tribunal,  appellees  move  that  the 
t'ii4*«?  be  stricken  from  our  docket  and  the  appeal  dismissed.  The 
atm-ndment  which  restricts  our  jurisdiction  to  cases  involving  an 
urtitiunt  exceeding  two  thousand  dollars,  is  followed  by  another  amend- 
me  it  which  vests  jurisdiction  over  cases  in  which  the  amount  in  dis- 
pu    ■  does  not  exceed  two  thousand  dollars  in  the  courts  of  appeal. 

II'  manifest  intention  of  the  law-maker  in  framing  the  amendments 
^a  ti>  divest  the  Supreme  Court  of  jurisdiction  of  all  cases  involving 
tin     iiiount  in  dispute  exceeding  one  thousand  but  not  two  thousand 
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dollars,  and  to  vest  jurisdiction  of  that  class  of  cases  in  the  coturlB  of' 
appeal.  At  the  moment  of  the  adoption  of  the  amendment,  we  were 
stripped  of  jurisdiction  of  the  claas  of  ca^es,  including  those  then 
pending  in  the  court,  and  we  were  powerless  thereafter  to  review  or 
decide  them.  But  the  right  of  appeal  was  not  thereby  destroyed  or 
annihilated.  By  the  operation  of  the  two  amendments  that  jurisdic- 
tion was  at  once  vested  in  another  appellate  tribunal,  to  which  such 
cases  were  thereby  transferred. 

When  the  present  constitution  went  into  effect,  and  the  courts  of 
appeal  were  created  and  orgaoiized,  the  Supreme  Court  was  stripped  of 
its  previous  jurisdiction  of  cases  involving  amounts  in  dispute  between 
five  hundred  and  one  thousand  dollars,  which  fell  thereafter  within  the 
jurisdiction  of  the  courts  of  appeal.  In  that  instrument,  provisioo 
was  made  for  the  immediate  transfer  of  sucli  cases  from  this  court  to 
those  tribunals,  and  thus  the  appeals  were  continued  by  operation  of 
the  law  in  the  newly  created  tribunals. 

The  recent  amendments  contain  no  such  provision  in  terms,  but  a 
similar  intention  is  manifest  from  the  two  amendments  when  construed 
together. 

We  see  nothing  in  the  amendments  which  could  justify  even  a  sus- 
picion that  the  right  of  appeal  in  pending  cases  of  that  class  was  in- 
tended to  be  destroyed.  We  find,  on  the  contrary-,  that  the  intention 
was  clearly  to  transfer,  without  restriction  or  qualification,  the  juris- 
diction of  those  cases  fi*om  one  tribunal  to  another. 

The  omission  to  provide  in  terms  for  the  mode  of  transfer  cannot 
affect  the  rights  of  an  appellant,  as  in  the  case  at  bar,  who  has  lodged 
his  appeal  in  the  tribunal  to  which  it  was  returnable  at  the  time  that 
he  took  it,  and  to  whom  no  fault  can  be  attributed. 

The  legal  effect  of  the  two  amendments  together  has  been  practically 
to  remove  this  appeal  from  this  court  to  the  court  of  appeals.  Nothing 
of  that  case  now  remains  in  this  court  but  the  record  or  papers,  and 
our  plain  duty  in  striking  the  case  from  the  docket,  is  to  give  effect  to 
the  substantial  meaning  of  the  amendments.  To  dismiss  the  appeal 
as  prayed  for  would  wantonly  deprive  the  appellant  of  a  right  which 
he  had  at  the  time  that  he  took  his  appeal — a  right  which  has  not  been 
wrested  from  him,  but  which,  on  the  contrary,  was  intended  to  '  e 
maintained  and  preserved  by  the  very  terms  of  the  two  amendme  8 
in  question. 

Appellees  have  called  our  attention  to  decisions  of  this  Court  d 
of  the  Supreme  C'ourt  of  tlie  United  SUites  in  support  of  the  proj    i- 
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tion  that  the  duty  of  an  appellate  tribunal  which  is  divested  of  juris- 
dictfon  of  a  pt^ndin^  cause  is  to  dismiss  the  same.  But  an  examination 
of  tho!4t'  deci(*ioiis  fthows  that  they  dealt  witli  cases  in  which  the  consti- 
tiitioDal  or  If^fifij^lutive  provisions  which  stripped  the  appellate  tnbunal 
of  its  jiinsdictioii  hiid  not  vested  that  jurisdiction  in  any  other  tribunal. 

In  those  casofi  tlip  previously  existing  jurisdiction  had  been  eflfectu- 
hIIv  df^stroyed,  and  the  appellees  were  entitled  to  the  benefit  of  the 
^indgnieuts  rendered  in  their  favor,  and  which  could  not  be  reviewed  by 
any  tribunal,  Henre,  the  appellate  courts  in  which  the  cases  were 
pending'  had  no  other  alternative  but  to  dismiss  the  appeals.  Meyers 
vs.  Mitcbellj  *20  Ann.  533;  Gushing  vs.  Hickman  &  Thompson,  20  Ann. 
567  J  Insurance  Company  vs.  Ritchie,  5  Wal.  541  ;  Ex  parte  McCardle, 
7  Wal.  506. 

In  the  present  ca^e,  the  tribunal  in  which  it  was  pending  has  been 
stripped  of  its  jurisdiction,  but  the  right  of  appeal  has  not  been  de- 
stroyed :  it  hfkiKy  on  the  contrary,  been  guardedly  preserved  and  kept 
alive,  and  its  jurisdiction  has  been  entrusted  to  a  competent  appellate 
tribunal^  aver  which  the  previous  court  has  a  supervisory  control.  The 
transfer  is  as  eflFective  as  if  it  had  been  directed  in  precise  te.rms  in  the 
amendmenU* 

It  is  therefore  ordered  that  the  motion  to  dismiss  this  appeal  be  de- 
nied* It  is  further  ordered  that  this  case  be  stricken  from  our  docket, 
and  that  the  record  of  the  same  be  transferred  to  the  Court  of  Appeals 
of  the  Second  Circuit,  holding  sessions  in  and  for  the  parish'of  Rich  - 
land — costs  of  appeal  to  abide  the  final  decision  of  the  same. 


.  186    Wl, 

|_46_J23l 

No  noQ  "^  wi 

1  ^^-  ^^^'  107      99 

R,  G.  CoRB  VS.  J.  E.  McGuiRE,  Tax  Collector. 

'i  litft  Court  hiiA  not  jitdHdiction  of  suite  wherein  the  mode  of  enforcing  the  payment  of  taxes 
ii  nl«in«  in  dUpnti'.  iiulese  the  amonntof  the  taxes  claimed  is  large  enough  to  bring  them 
-vitbLn  our  JtiTuiUiMloii.  It  is  only  where  the  coDstitntionality  or  legality  of  the  tax  is 
rnntestiKl  thftt  fmr  JuriAdietion  attaches  without  regard  to  the  amount  involved. 

W  here  no  sum  what^rer  it^  mentioned  in  the  pleadings  in  an  iiijunction  of  a  tax  sale,  and  the 
lulv(^rtjaemcDt  uiakeA  no  mention  that  the  sale  is  to  be  for  penalties,  only  the  sum  stated 
In  the  advoTtirttittPut  uh  the  taxes  due  will  be  considered  in  deteimining  Jurisdiction. 


A 


PPEAL   frfiin    the   Fifth   District  Court,   Parish   of  Oua<ihitH. 
Rhhar^mi^  J, 


It  0.  Cobhffur  Phiintiff  and  Appellee. 

r.  O.  BmioTi  fnr  Defendant  and  Appellant. 
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The  opinion  of  the  Court  was  delivered  by 
*  Manning,  J.  This  is  an  injunction  restraining  the  sherifi  as  tax 
collector  from  selling  the  property  of  the  plaintiff  for  unpaid  taxes. 
The  pleadings  nowliere  contain  any  mention  of  the  amount  involved, 
but  tlie  assessment  of  the  property  and  the  advertisement  of  its  aah» 
shew  that  tlie  taxes  now  in  dispute  are  in  amount  $1,078.06. 

The  want  of  jurisdiction  is  palpable.  We  gathered  from  the  oral 
argument  that  it  was  supposed  our  jurisdiction  attached  because  the 
collection  of  a  tax  was  involved.  We  have  jurisdiction  when  the  con- 
stitutionality or  legality  of  a  tax  is  the  matter  in  dispute  whatever  may 
be  its  amount.  No  such  question  is  presented  here,  but  simply  whether 
the  Uxx  collector  is  proceeding  legally  to  enforce  the  collection  of  a  tax, 
the  constitutionality  or  legality  of  which  is  not  disputed.  In  such  case, 
'the  amount  of  the  taxes  must  be  sufficient  to  attract  our  jurisdiction  a» 
in  other  cases. 

It  was  also  stated  at  bar  that  th^  interest  and  penalties  together  with 
the  taxes  make  considerably  over  two  thousand  dollars,  but  we  have 
in  vain  searched  the  record  to  ascertain  that  the  collector  was  proposing 
or  endeavouring  to  enforce  the  payment  of  the  penalties.  His  advertise- 
ment does  not  announce  that  he  was  doing  so.  On  the  contrary  the 
terms  of  sale  are  that  **the  propeity  shall  be  offered  first  for  not  less 
than  the  total  amount  of  all  the  taxes,  licenses,  interest,  expenses  and  costs 
due  thereon  on  the  1st  day  of  January  1880,  and  the  costs  of  sale  under 
this  Act,' and  after  the  entire  list  has  been  offered,  all  such  property 
upon  which  no  bids  equal  to  said  amounts  have  been  made,  shall  be 
again  offered  without  readvertisement  for  not  less  than  the  principal 
of  said  taxes  together  with  eight  per  cent  per  annum  interest  from  the 
date  when  said  taxes  became  due." 

There  is  therefore  no  notice  that  the  penalties  will  be  exacted,  or  fhat 
the  property  will  be  sold  to  pay  them,  and  if  there  had  been  an  adjudi- 
cation at  a  bid  not  less  than  the  total  amount  of  all  the  taxes,  licenses, 
interest,  expenses  and  costs,  and  the  bidder  ha<i  tendered  that  sum, 
how  could  the  sheriff  have  demanded  the  penalties  in  addition,  when 
the  bidder  was  offering  to  comply  with  the  terms  of  sale  as  published? 

There  is  a  recital  at  the  close  of  the  advertisement  commencing  thus: 
-  ''On  all  taxes  due  prior  to  1869  fifty  per  cent  damages  and  25  per  cent 
additional  i)er  annum  from  1869  to  January  I,  1876  and  eight  per  cent 
thereafter."  Then  follows  similar  recitiils  of  other  damages  on  taxes 
for  other  years,  but  even  these  recitals  are  omitted  in  the  later  adver- 
tisement, there  being  two  in  evidence.     Tliere  is  not  ib  the  body  of  the 
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i^flrartiseineDt.  oi"  terms  of  sale,  or  aoy  where  else  any  statement  or 
anTiomir^ineut  tliiit  these  penalties  or  damages  were  |un  t  of  tlio  claim 
for  wliiclj  tlifi  pro|wrty  was  to  be  sold.  And  without  th*^  jiu'hision  nf 
them  ill  that  rUiimj  the  amount  is  below  the  jurisdiction  we  can  nuw 
oxerdae. 

It  is  tnie  tht^  plaintiff  in  his  statement,  which  supplies  the  place  of 
the  Ijurnt  petition,  avers  that  the  collector  had  advertised  he  would 
Hell  for  certxiiTi  pejinlties,  but  the  fact  is  that  he  had  not  ?o  adverHsed. 
And  It  is  al&(>  true  that  the  defendant  treats  the  suir  us  if  it  involved 
the  penalties,  but  a«  parties  cannot  by  consent  conferjuvisdietiou  upon 
o&,  tto  they  cannot  by  mistake  increase  the  amount  uivolved  so  aj^  to 
confer  it»  It  miiftt  be  remembered  in  this  connection  there  is  no  a%'er- 
intent  of  any  amount,  mistaken  or  true.  The  pleadings,  we.  repeat,  are 
fitilent  upon  the  amount,  no  allegation  being  made  even  of  the  amount 
of  the  taxes,  and  we  ascertain  that  amount  solely  from  the  assessmejrt 
and  the  advertisement,  and  not  only  no  amount  of  the  penal tiei^  is  any-  ^ 
where  meutioned|  but  no  announcement  that  the  penalties,  it  their 
Hinonnt  is  aseeitainable,  are  demanded  or  that  the  property  is  to  be 
sold  for  them* 

It  is  rai>c,  if  not  uuprecedented,  that  neither  the  petition  nor  answer 
in  a  suit  coDtaln§  any  mention  of  the  sum,  or  of  any  sum  involved. 
Rarely  must  resort  be  had  to  the  evidence  to  ascerUiia  what  sum  is  in 
diii^pute,  but  to  go  further  and  include  sums  which  are  not  claimed  or 
in  proof,  would  be  to  supplement  defective  allegatiiius  and  defective 
evidence  for  the  purpose  of  embracing  jurisdiction  tor  which  we  have 
uo  warrant. 

We  must  not  be  uadei-stood  as  deciding  that  the  penalties,  if  included, 
eoulil  Ik?  considered  a  part  of  the  capital  or  principal  ao  m  to  give  uft 
jurisdiction-  Up*m  that  matter  we  hold  our  opinion  absolutely  in 
reserve. 

By  coniititutional  amendments  recently  adopted  the  appellate  juris* 
diction  of  suits  that  like  this  involve  amounts  less  tban  two  thousand 
doltaiiB  haB  been  conferred  upon  the  Circuit  Courts,  and  this  cause  must 
therefore  be  removed  to  that  tribunal. 

It  i&  onlered  that  this  appeal  and  the  record  thereof  be  transferred 
t^  the  Court  of  Appeals  for  the  Second  Circuit  holdiug  term  for  the 
parish  of  Ouachita. 
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Rev.  L.  Enact  vs.  J.  E.  McGuire  and  J.  Garrett,  State  'and  City 

Tax  Collectors. 

Vacant  property  held  in  private  ownership  by  the  aathorities  of  a  church,  who  had  bon^ht 
it  in  nuticipntinn  of  an  increase  in  nize  and  population  of  the  city  In  order  that  the  chnrcb 
might  have  room  for  improvements  in  case  of  sach  increase,  and  with  the  intention  of 
erecting  thereon  a  ohtirch,  school  or  hoiipital  when  needed  ;  in  absence  of  any  actaal  oac 
for  snch  purposes,  and  of  any  immediate  intention  or  preparation  to  constmct  sach 
buildings,  is  not  a  "place  of  public  worship,"  or  a  "charitable  institution."  or  "prop- 
erty used  for  colleges,  or  other  school  purposes."  within  the  meaning  of  article  SIO  of  tlie 
Constitution,  and  is  not  exempt  from  taxation. 

\    PPEAL  from  the  Fifth  DiRtrict  Court,  Parish  of  Ouachita. 
Z  JL     Blckdrdsan,  J. 

B.  Ray  for  Plaintiff  and  Appellant. 

1\  O.  Benton  fot  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Fenneu,  J.  Plaintiff,  who  is  parish  priest  for  St.  Matthew's  Church 
in  Monroe,  brings  this  action  to  enjoin  the  collection  of  State  and  city 
taxes  on  property  held  for  the  benefit  of  the  Roman  Catholic  Church, 
on  the  ground  that  it  is  exempt  from  taxation  under  the  provisions  of 
article  207  of  the  Constitution  of  1879. 

The  property  consists  of  two  vacant  squares  in  the  city  of  Monroe 
which  have  never  been  leased  or  used  for  any  purpose  whatever.  They 
were  bought  in  1874,  and,  according  to  the  testimony  of  plaintiff  him- 
self, who  is  the  sole  witness  in  the  case,  "  the  purchase  was  made  upon 
my  representing  to  the  proper  parties  that  it  would  be  advisable  for 
the  church  to  have  some  grounds  for  improvements  in  case  tlie  city 
should  increase.  That  was  the  reason  of  the  purchase.  They  were 
purchased  exclusively  for  the  use  of  the  Catholic  Church,  and  have  not 
been  on  the  market  since,  and  are  waiting  for  the  building  to  be  made 
as  soon  as  possible.  It  is  intended  to  build  a  school -house,  or  church, 
or  hospital,  as  may  be  needed  on  those  lots." 

This  is  the  sole  testimony  in  the  transcript  affecting  the  question. 

Article  207  of  the  Constitution  exempts  "  places  of  religious  worship, 
all  charitable  institutions,  all  buildings  and  property  used  exclusively 
for  colleges  or  other  school  purposes,  etc." 

We  are  not  precisely  advised  whether  plaintiff*  claims  that  the  prop- 
erty here  is  a  **plac«  of  religious  worship,"  a  "charitable  institution,'^ 
or  "  property  used  exclusively  for  colleges  or  other  school  purposes." 
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tlnlertfi  it  falls,  literally  or  hy  clear  intendment,  within  one  of  these 
ditegorieR,  there  ib  no  wanant  for  the  exemption  claimed.  Literally, 
it  cert&ioly  falls  Trithin  neithtsr  of  them.  It  is  not  a  "  place  of  religious 
wtirahip;^'  it  is  not  a  *^chimtahle  institution;"  it  is  not  "used  for  col- 
lege or  other  school  pur[mst9."  Nor,  in  any  legal  sense,  is  there  a 
dedication  of  the  property  to  any.  one  of  those  purposes  or  to  all  of 
them  combined-  Obviously,  it  is  not  yet  determined  whether  a  church, 
OT  II  school,  or  a  hospital  ^hM  be  established.  A  mere  vague  purpose 
exi&ts  at  aome  infinite  time  to  establish  one  or  more  of  these  institu- 
tions on  the  pro  petty,  as  may  he  needed.  Nothing  fixes  this  purpose ; 
nothing  prevents  tin;  owner  from  abandoning  it  at  will ;  nothing  op- 
poses his  right  to  convert  it  into  business  or  residence  property,  or  to 
sell  it  to  the  lir^t  advantageous  purchaser.  Such  an  ambidatory  and 
purely  potestative  dedication  amounts  to  nothing. 

The  plain  fact  i**  that  the  church  authorities,  impressed  in  1874  with 
the  belief  that  the  city  of  Monroe  was  destined  to  increase  largely  in 
size,  and  population,  thtia  adding  to  the  value  of  property  and  extend- 
ing the  field  of  operatioo  of  the  church,  with  that  judicious  and  far- 
sighted  providence  wliich  clianicterizes  them,  thought  it  wise  to  invest 
in  thiB  proi^erty,  before  the  anticipated  accretion  in  value  should  take 
place,  in  order  (to  use  pi  aiti  tiff's  language)  that  the  church  might 
"  have  some  ground  for  improvements  in  case  the  city  should  increase." 

The  property  has  been  lield  for  ten  years.  The  anticipated  increase 
of  the  city  has  not  taken  place.  The  expansion  of  the  church's  field 
and  ueedn  has  not  arisen.  The  necessity  for  the  **  improvements"  is 
not  yet  upon  it.  No  i>lari  is  yet  decided  upon.  No  steps  are  on  foot  to 
build  cluuxh,  school  or  hoHi>ital.  For  aught  that  appears,  the  vague 
and  undefined  purpose  is  no  nearer  fruition  to-day  than  it  was  ten 
years  ago.  Non  oonstut  that  it  will  ever  be  carried  out.  By  no  stretch 
of  even  the  most  liberal  int<  rpretation  can  property  thus  owned  and 
situated  be  brought  within  the  purview  of  the  constitutional  provision 
exempting  '*  place*^  of  iulI^Iic  viorship,  charitable  institutions  and  prop- 
erty used  for  colleges  or  other  school  purposes." 

Analogy  is  entirely  wanting  between  this  case  and  those  suppositi- 
tioua  ones  instanced  hy  plaintiff's  counsel,  such  as:  property  upon 
which  a  churtjhj  school  or  hospital  is  being  constructed  j  or  property 
on  which  wivch  buildings  had  existed  which  had  been  burned  down  and 
wliile  preparationa  were  being  made  to  rebuild  j  or  the  new  graveyard, 
waiting  for  death  to  hnng  its  tenants.  Such  cases  will  be  determined 
when  they  arise,  but  upon  principles  entirely  inapplicable  here. 

Judgment  affirmed* 
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School  Board  of  East  Carroll  Parish  vs.  School  Board  of  Union  Parish. 
No.  1108. 

School  Board  of  East  Carroll  Parish  vs.  School  Board  ok 

Union  Parish. 

a  school  board  organized  according  to  law  has  a  right  to  stand  in  ooart  to  claim  from  so 
other  Bchodl  board  likewise  constituted,  school  ftinds  which  sfaonld  have  been  paid  to  It 
by  the  State  authorities  and  which  were  illegally  paid  oat  to  the  latter.  A  reeript 
therefor  would  exonerate  the  debtor  board. 

if  the  fands  are  not  in  kind  in  the  poosession  of  saoh  board,  bat  can  be  traced  to  propertT 
in  which  they  have  been  invested  by  such  board,  the  property  itself  can  be  recovered  is 
place  of  the  funds  which  it  repreAent49. 

An  action  to  recover  under  snch  circumstances  is  not  barred  by  the  prescription  of  ilve  jesrs 
or  less. 

APPEAL  from  the  Third  District  Court,  Parish  of  Union. 
Graham,  J. 


W.  B,  Rutland  for  Plaintiff  and  Appellant. 
A .  Barhsddle  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  for  the  recovery  of  $4440  93,  as 
illegally  paid  to  and  received  by  the  defendants  and  invested  by  them 
in  a  lot  and  building,  or  school  house  thereoiK 

The  defense  by  way  of  exception  is :  that  the  plaintiffs  have  no  rigbt 
of  action  and,  therefore,  no  standing  in  court,  and  that  the  claim  is 
barred  by  prescription. 

From  a  judgment  sustaining  those  defences  this  appeal  is  taken. 

I. 

From  the  averments  of  the  petition,  which  must  be  taken  for  trae 
for  the  purpose  of  the  exceptions,  it  appears  that  the  State  TreasuTer, 
on  warrants  of  the  Auditor,  has  at  different  times  paid  to  the  defend- 
ants various  amounts,  aggregating  $4440  93,  as  the  interest  on  the  free 
school  fund  due  township  19  north,  range  13  east,  under  Act  of  Con- 
gress of  February  15, 1843,  and  Acts  of  the  Legislatui*e  321  of  1855,  and 
182  of  1857,  on  a  credit  of  $13,396  81 ;  that  the  annual  interest  on  this 
fund  is  $833  80,  whereof  $556  20  has  been  annually  paid  to  the  defend- 
ant for  eight  years,  aggregating  the  sum  of  $4440  93,  while  the  differ 
ence,  $277  60,  has  been  annually  paid  to  plaintiffs;  that  the  whole  o 
the  interest,  $833  80,  should  have  been  paid  to  the  plaintiffs,  for  th 
reason  that  township  19  north,  range  13  east,  is  in  East  Carroll  an 
not  in  Union  parish;  that  the  apportionment  and  distribution  of  tl> 
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school  fund  lias  to  be  made  on  that  basis;  that  the  defendanti?,  w!^^n 
they  di*ew  and  received  those  various  amounts,  Unew  that  they  did  nal 
accrue  to  tlicm  and  have  used  the  same  for  the  purchase  of  n  lot  and 
the  construction  thereon  of  a  school  house,  at  a  cost  of  $3712  09;  that 
there  remains  in  the  hands  of  defendants  a  balance  of  $672  84. 

In  order  to  ascertain  whether  the  plain tiifs  have  a  right  of  attion,  it 
is  only  necessary  to  inquire  whether  a  payment  to  them  wouhl  din 
charge  the  defendants. 

Tliere  can  be  no  doubt,  under  the  averments,  that  the  money  wap 
plaintiffs'  property  in  the  hands  of  the  State,  as  a  fiduciary;  that  if  tlie 
money,  instead  of  having  been  paid  to  the  defendants  had  beeu  paid  to 
the  plaintiflfs,  the  payment  would  have  been  a  valid  one  and  the  State 
wonld  have  been  released  pro  tanto. 

It  is  evident  that  if  the  defendants  were  to  return  the  money  to  thi^ 
StAte  and  the  latter  was  to  pay  it  over  to  the  plaintiifs,  both  the  defend- 
ants and  the  State  would  be  discharged  from  responsibility  as  to  it. 

Now,  if  instead  of  paying  it  in  this  circuitous  mode,  the  deftMidauts 
were  to  pay  it  to  the  plaintiffs,  there  can  be  no  doubt  they  would  like- 
wise cease  to  be  liable  for  it. 

A  receipt  from  plaintiffs  would,  therefore,  exonerate  the  defeiuliuits*. 
This  circumstance  suffices  to  give  them  the  right  to  claim  judir^ijilly 
what  is  due  them. 

If  the  allegations  of  the  petition  be  true,  then  it  follows  thai  tln^  de- 
fendants have  knowingly  and,  therefore,  wrongfully  receivtHl  fmulft 
which  did  not  accrue  to  them,  but  which  should  have  been  paid  over 
to  plaintiffs.  Such  b^ng  the  case,  the  petition  itself  discloses  a  cauae 
of  action  and,  on  proof,  the  plaintiffs  are  entitled  to  recover  thr  monies' 
or  the  property,  to  which  it  has  been  traced,  with  which  it  is  identified 
and  Which  represents  the  fund. 

The  next  defense  is  that  of  prescription.  This  is  not  a  suit  in  dam- 
ages for  a  tort.  It  is  an  action. to  recover,  in  integninij  monc^v  i>r  the 
property  representing  it,  which  ^s  in  the  precarious  possessiciii  of  the 
defendants  in  a  fiduciary  capacity  and  not  as  owners,  with  the  averred 
knowledge  that  it  does  not  belong  to  them,  but  to  plaintiffs.  Tlif^  de- 
"  ndants  hold  as  the  agents  or  representatives  of  the  plaintiffs,  and  if 
pescription  can  be  pleaded  at  all,  they  cannot  plead  that  which  was  set 
p,  which  was:  one,  two,  three  and  five  years. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
reversed.    It  is  now  ordered  and  decreed  that  the  exceptions  tiled 
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be  overruled  and  tliat  the  case  be  remanded  to  the  lower  court  for  far 
ther  proceedinpfs  accoi^ing  to  law,  and  that  defendants  pay  costs  of 
appeal;  the  co8t«  of  the  lower  court  to  abide  the  final  decision  of  the 
caufte. 


No.  1117. 
M.  L.  Bryant  vs.  E.  S.  Austin,  ExEcrTOR. 

The  Saprenie  Court  has  jariitiliction  of  an  action  for  the  nnllity  of  a  judgment  o(  lUvorn  \ 

although  no  pocnniarr  araonnt  is  in  dispute. 
A  jndgnient  of  divorce  obtained  by  one  of  the  snonsee  against  the  other,  who  is  absent  finon 

the  State,  will  be  annulled  if  the  party  who  has  obtained  it  has  used  frand  or  ill  praeticM. 

A    PPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
/\.     Richardson,  J. 


E,  Bay,  D.  C.  Morgan  and  B.  W.  Johmon  for  Plaintiff  and  Appellee. 
Stuhhs  <&  Bussell  for  Executor,  Appellant. 
C.  H.  Trousdah  for  Absent  Heirs,  Appellant. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PoCHife,  J.  Plaintiff  brings  this  suit  for  the  nidlity  of  a  judgmeut  ul 
divorce  rendered  in  favor  oi  her  husband,  since  deceased. 

As  appellee  she  moves  for  the  dismissal  of  this  appeal  on  the  ground 
of  our  want  of  jurisdiction  rafione  materiae. 

Her  contention  is  that  the  pleadings  disclose  no  jpecuniary  amount  in 
dispute  and  that  this  is  not  a  suit  for  divorce  oi;  separation  from  bed 
and  board.  It  cannot  be  denied  that  under  the  terms  of  the  Consti- 
tution, this  Court  haB  jurisdiction  of  an  appeal  from  a  judgment  of 
divorce.  Now,  an  appeal  is  one  of  the  modes  of  revising  or  reversiag 
a  judgment.    And  an  action  of  nullity  is  another  mode.    C.  P.  Art.  556. 

If  the  Supreme  Court  has  jurisdiction  by  appeal  over  an  action  for 
*  divorce,  it  is  difficult  to  conceive  by  what  process  ot  reasoning  the  same 

court  could  be  deprived  of  jurisdiction -over  an  appeal  fix)m  an  action 
for  the  nullity  of  a  judgment  on  the  same  cause  of  action. 

We  hold  that  this  Court  has  jurisdiction  in  the  premises,  and  hence, 
the  motion  to  dismiss  is  denied. 


On  the  Merits. 
The  grounds  of  nullity  urged  by  plaintiff  are  substantially  that  tl 
judgment  was  obtained  by  her  late  husband  by  fraud  and  oflier  i 
practices. 
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The  record  contains  a  considerable  mass  of  irrelevant  testimony,  and 
contains  several  bills  of  exception  levelled  at  the  admission  of  a  great 
part  of  the  same. 

The  undisputed  relevant  facts  of  the  controversy  are  as  follows : 

Plaintiff  was  married  to  the  }ate  M.  M.  Bryant,  who  was  then  a  resi- 
dent of  the  parish  of  Ouachita,  Louisiana,  in  March,  1868,  in  Camden, 
Arkansas,  the  place  of  her  residence. 

A  short  time  thereafter  the  husband  returned  to  Louisiana,  leaving 
his  wife  in  Camden,  whence  she  came  to  join  him  in  March  following. 
He  was  a  mechanic  whose  occupation,  on  different  plantations,  allowed 
him  little  or  no  opportunity  to  remain  at  home.  His  wife  remained 
with  him  nine  months;  at  the  end  of  which  time,  witl^the  consent  of 
her  husband,  she  returned  to  her  former  home,  with  the  understanding 
that  she  would  return  to  Louisiana  as  soon  as  her  husband  wished  it, 
or  as  soon  as  he  could  provide  a  suitable  home  for  her. 

In  May,  1871,  at  his  request,  she  came  back  but  remained  only  a  few 
days,  as  her  husband  had  not  yet  procured  a  home,  and  as  he  requested 
that  she  would  go  back  to  Camden  and  remain  there  until  he  could 
make  proper  arrangements  for  their  living  together.  During  the  time 
of  their  separation  they  corresponded  together  until  September,  1878, 
when  the  husband  ceased  writing. 

In  November,  1878,  he  filed  his  suit  for  separation  against  his  wife, 
on  the  ground  of  abandonment,  which  culminated  in  a  final  judgment 
of  divorce,  in  October,  1880. 

In  his  petition  he  alleged  that  his  'wife,  who  had  abandoned  the 
matrimonial  domicile,  was  absent  from  this  State  and  to  the  best  of  his 
information,  she  was  living  in  the  State  of  Arkansas. 

The  proceedings  were  carried  on  contradictorily  with  an  attorney 
appointed  by  the  court  to  represent  the  absent  wife,  and.all  the  require- 
ments of  process  were  complied  with.  But  the  wife  was  not  informed 
of  the  proceedings,  and  had  no  knowledge  of  the  suit  or  judgment 
until  October,  1882,  at  the  same  time  that  she  heard  of  her  husband's 
death.  ^ 

The  attorney  of  the  absentee,  immediately  after  his  appointment, 
inquired  of  the  husband,  Bryant,  for  the  address  of  his  wife,  and  he 
'  as  informea  that  she  was  somewhere  in  Arkansas,  her  precise  locality 
1  jing  unknown  to  Bryant,  as  he  stated.  The  record  shows,  to  our 
I  itire  satisfaction,  that  Bryant  knew  perfectly  well,  that  his  wife  was 
1    en,  as  she  had  always  been  since  1871,  in  Camden,  where  he  had  mar- 

ed  her,  and  where  he  had  left  her  in  March,  1868,  whence  she  had  come 
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to  him  in  March,  1869,  where  she  returned  in  December,  18*59— wbert 
she  had  remained  until  1871,  in  May,  at  which  time  she  had  come  h^k 
to  this  place  to  live  with  him ;  to  which  places  she  had  Tetiirned  in 
obedience  to  his  wish  and  his  advice  and  to  which  place  he  had  directed 
his  letters  to  her  until  September,  1878,  only  two  months  before  the  in- 
stitution of  his  suit  for  divorce. 

With  this  knowledge  he  designedly  omitted  to  inform  his  own  attor- 
ney of  the  place  where  she  was  sojourning,  and  for  the  same  pnrpoee 
he  refused  to  give  correct  information  to  the  attorney  of  the  absentee. 
The  evidence  shows  conclusively  that  his  wife  had  the  one  great  and 
constant  desire  to  settle  down  and  live  with  him  as  his  wife. 

His  letters  to  her  show  that  in  her  letters  she  was  constancy  and 
persistently  pressing  and  urging  him  to  make  the  necessary  arrange- 
ments to  that  end — and  he  would  invariably  detail  numerous  reasong 
for  an  indefinite  postponement  of  the  project  of  their  reunion.  Avow-  , 
edly  he  had  no  complaint  to  make  of  her  conduct  or  of  her  character,  j 
for  he  said  of  her  to  one  or  two  of  his  few  intimate  Mends  that  she 
was  '*  a  nice  little  woman." 

But  he  evidently  regretted  his  marriage  with  her,  and  the  study  of        | 
liis  life  was  to  devise  a  plan  to  forsake  and  abandon  her.    His  object,        i 
in  tlie  suit  for  se])aration,  was  to  make  sure,  in  his  own  language,  that 
she  would  get  none  bf  his  property. 

Our  reference  to  these  facts  is  not  with  a  view  to  revise  the  judgment 
of  separation  on  its  merits,  but  merely  to  define  his  animus  in  practicing 
the  deceit  which  he  used  towards  the  attorney  of  the  absentee.  i 

Had  he  informed  the  latter  of  the  exact  locality  of  his  wife  as  he        I 
knew  full  well,  the  attorney  woidd  at  once  have  corresponded  with  her        i 
and  his  whole  plan  would  thus  have  been  thwarted  and  defeated.    We        | 
do  not  mean  to  exonerate  the  attorney  of  his  neglect  in  not  continuing 
his  researches  for  the  place  where  the  wife  could  be  reached.    But  we 
•do  hold,  under  the  evidence,  that  the  information  given  him  by  Bryant,        | 
that  his  wife  was  somewhere  in  Arkansas,  he  did  not  know  where,  was 
the  determining  reason  of  the  attorney's  supineness  in  the  premises. 

Under  the  textual  provisions  of  our  law  "  a  definitive  judgment  will 
be  annulled  in  all  cases  where  it  appears  that  it  has  been  obtained 
through  fraud  or  other  ill  practices  on  the  part  of  the  party  in  whose         I 
favor  it  has  been  rendered."    C.  P.  Art.  607.  | 

Marriage  is  a  contract  highly  favored  by  onr  laws,  with  which  it  h 
been  wisely  shielded  by  provisions  which  cannot  warrant  or  sancti* 
attacks  of  a  fraudulent  character  on  an  institution  which  /  is  the  ve 
basis  of  society  and  of  all  well  regulated  governments. 
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The  it  Isolation  of  marriage  is  not  tolerated  for  trivial  caueefl,  and  n 
fortiori  by  otfeitBive  and  fraudulent  practices. 

It  m^y  be  ttniil  that  these  principles  are  of  universal  juriapnidem^e, 
Itpuce  it  is  that  courts  have  never  hesitated  to  reprobate  in  iiTHiualiJied 
temjfi  and  to  formally  annul  all  judgments  of  divorce  wliich  have 
been  obtained  by  nienns  of  deceit  and  fraud.  Adams  vs.  Adams,  51  N* 
H-  388;  Bishop  on  Marriage  and  Divorce,  sections  697,  61>9,  7tK),  and 
antliorities  therein  quoted. 

In  the  ease  at  bar  the  evidence  is  conclusive  that  fraud  and  deceit 
were  practiced  on  ^he  court  which  rendered  the  judgment,  which  could 
not  havt^  beeu  obtained  without  the  intentional  concealment  by  the 
budband  of  the  locality  where  his  wife  was  then  sojourning. 

Defendant  lias  pleaded  the  prescription  of  one  year,  but  be  has  ajj- 

parently  abandoned  that  defense  a>s  his  counsel  have  not  mentioned  it 

either  in  the  oral  arfrument  or  in  their  brief.     It  is  absolutely  groand- 

lees.    The  first  knowledge  of  the  judgment  was  obtained  by  plaintifl'  m 

^Octobetj  1882,  and  her  present  suit  was  instituted  in  January  following. 

Defeudant''s  objection  to  the  letters  of  Bryant,  as  evidence,  on  the 
ft^rtmnd  fhat  they  were  confidential  communications  between  husband 
and  wife,  ia  met  by  the  consideration  that  the  bonds  of  nratrinjony 
have  bec[i  severed  by  the  death  of  Biyant,  and  by  his  own  theory  that 
they  had  ccaseil  to  be  husband  and  wife  since  the  judgment  of  divoree 
bad  been  tinal.  We  gave  no  consideration  to  the  statement  of  plain* 
tiff  touehing  the  coiiteDts  of  lost  letters. 

An  exhauHtive  consideration  of  the  issues  in  the  case,  of  the  le^al 
evidence  in  tlie  record,  and  of  the  law  bearing  on  the  same,  has  satisfied 
UB  that  the  district  judge  had  done  impartial  justice  between  the  parties. 

Judgment  affinned, 

Concurring  Opini5n. 

Makxino,  J.  If  five  words  be  omitted  from  the  record  of  this  ca^s 
the  judgment  mutjt  ineviia'aly  be  for  the  defendant.  They  are — **  be 
did  not  know  where  "—and  occur  in  the  testimony  of  the  attorney  for 
the  absent  wife  in  the  divorce  suit.  They  are  the  sole  foujidiitiou  in 
euppoit  of  the  cluirge  of  fraud  and  ill-practice  on  Bryant's  iJiirt  in  that 
suit.  The  proceedings  in  that  suit  were  exceptionally  regnhir  and  in 
strict  conformity  to  the  requirements  of  our  practice,  and  I  have  there- 
fore hesi tilted  before  giving  my  concurrence  in  the  decree  of  the  Court. 

The  declaration  of  Bryant,  in  answer  to  the  question  of  the  attorney 
appointed   to  defend  his  absent  wife,  from  whom  he  was  neoking  a 
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divorce,  that  he  did  not  know  where  she  was,  when  he  did  know,  would 
not  be  to  my  mind  sufficient  of  itself,  and-  without  any  other  circam- 
stance,  to  turn  the  scale  in  ordinary  suits.  But  in  the  intei^at  of  public 
order  I  recognize  that  suits  for  divorce  against  absent  spoaBe*,  wHo 
have  only  technical  and  not  actual  notice  of  the  exiatenc^  of  the  s^nit^ 
should  be  confined  to  the  strictest  rules,  and  that  the  rijchts  of  such 
absent  defendants  should  be  jealously  guarded. 
I  therefoi  e  concur  in  the  opinion  and  decree. 


J""    "^1  •    No.  1118. 

±}J^i  J.  E.  McGuiRE,  Tajc  Collector,  vs.  V.  P.  Vocii. 

Where  there  is  denial  of  any  assessment,  or  other  issue  made  of  thv  lejcalliy  ui  a  tax,  Uub 
Conrt  has  Jarisdiction. 

Wliile  suits  for  the  collection  of  taxes  upon  property  are  prohibited,  tfa«  prtiblbiiioa  Aam  not 
apply  to  the  collection  of  licenses  which  may  be  prosecuted  by  rule  ot  moUoa.  a*  pro- 
vided in  the  legislative  act,  and  in  other  ways. 

A    PPEAL  from  the  Fifth   District  Court,   Parish  of  Ouailiit^, 

Ji^\.     Richardson,  J. 

Talbot  Stillman  and  T.  0,  Benton  for  Plaintiff  and  Appellee 
Boht,  Bay  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  a  proceeding  by  rule  to  enforce  tlie  payment  ol  a 
license- tax  of  fifty  dollars  upon  the  defendant's  occupaflon  as  livery 
stable  keeper,  alleged  to  be  due  the  State.  * 

Exception  was  made  1.  that  the  Constitution  prohiliJts  the  bringing 
of  suits  for  the  collection  of  taxes,  and  therefore  the  act  of  rhe  legisla- 
ture which  authorizes  proceeding  by  rule  is  unconstitutional  and  null ; 
2.  that  the  defendant  has  not  been  assessed  for  this  litH^ns^s  iind  it  has 
not  been  demanded  of  him ;  3.  that  it  is  impossible  for  him  t^  say  or  to 
know  what  his  profits  for  the  year  1884  will  be  until  the  year  has  clo«^. 

The  legality  of  the  tax  is  thus  brought  in  contestation*  for  if  assess- 
ment be  essential,  the  want  of  it  would  affect  the  legality  of  the  tax; 
and  as  the  license  is  graduated,  if  its  amount  depends  upon  the  ascer- 
tainment of  the  profits  for  that  year,  the  imposition  of  a  license  upou 
profits  not  realized  and  therefore  not  ascertained  would  be  illegal. 

The  revenue  law  for  licenses  requires  that  for  the  purim^  of  ealcu* 
lating  the  amount  of  the  license,  the  business  of  the  previous  year  as 
also  the  condition  and  results  of  business  of  the  current  year  shall  be 
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considered,  Acts  1880,  p.  151,  and  therefore  it  is  not  legally  needful  to 
know  what  are  the  profits  of  the  current  year.  As  the  licenses  are  col- 
lectible on  the  2d.  of  January  Ibid.  p.  143,  and  the  annual  receipts, 
sales,  etc.  which  are  the  basis  of  the  licenses  and  which  determine  the  I 

amount  of  them,  are  those  of  the  year  for  which  the  license  is  granted, 
Ibid.  p.  151  sec.  24,  it  is  not  very  clear  how  the  amount  of  a  license  can 
be  ascertained  at  the  beginning  of  a  year,  which  is  to  be  based  upon  the 
sales  that  are  to  be  made  during  that  year.  Such  however  is  the  law, 
and  it  amonnts  to  this  practically  that  for  1884  the  license  wnll  be  grad- 
uated by  the  sales  of  1883. 

An  assessment  of  a  license  tax  is  not  required  to  be  made  by  the  offi- 
cer, but  it  is  the  duty  of  him  upon  whom  the  law  imposes  the  license  to 
furnish  a  st^vt^ment  of  his  annual  receipts  as  a  basis  for  the  graduation 
of  it,  and  to  apply  for  and  obtain  it. 

We  held  in  Mayor  of  Alexandria  v.  Hey  man,  35  Ann.  301  and  same 
plaintiff  v.  Williams,  Ibid.  329,  that  suits  for  collection  of  taxes  upon 
property  were  prohibited  by  the  Constitution.  This  prohibition  does 
not  apply  to  the  collection  of  licenses,  and  for  an  obvious  reason.  The 
mode  of,  or  machinery  for,  collecting  taxes  upon  property  is  by  the  sale 
of  it,  if  after  twenty  days'  notice  payment  is  not  made.  A  license  could 
not  be  collected  by  the  sale  of  an  occupation,  and  it  is  upon  an  occupa- 
tion that  the  license  is  imposed.  For  that  reason  doubtless  a  rule  is 
authorized  to  be  taken  on  motion  against  the  party  who  has  not  ob- 
tained his  license  to  shew  cause  why  he  shall  not  stop  his  business, 
Acts  1880,  p.  152,  and  we  see  no  reason  why  the  rule  should  not  also 
embrace  the  collection  of  the  license,  although  it  is  not  prescribed  as 
the  mode  of  collecting  licenses,  nor  is  it  the  only  machinery'  that  can 
be  used. 

The  judgment  was  for  only  twenty  dollars,  the  lower  court  thinking 
that  grade  of  license  the  appropriate  amount  under  the  proof,  or  rather 
under  the  want  of  proof.  The  defendant  appealed.  There  is  no  answer 
to  the  appeal — no  prayer  for  the  increase «f  the  judgment,  and  we  can- 
not therefore  disturb  it  in  tlie  interest  of  the  appellee. 

Judgment  affirmed.  ^ 


« 
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No.  1114. 
John  Chaffe,  Adm'r,  vs.  W.  W.  Farmer. 

The  issaes  arising  imder  a  proviRional  account  filed  by  a  former  admlniBtrator,  and  the  op-       ^^    ^^ 
fMMutions  thereto  are  not  identical  with  those  presented  by  a  suit  for  a  final  account 
brought  against  the  former  administrator,  after  his  removal,  by  his  successor  in  o£Bce. 
£ven  if  they  were  identical,  the  former  proceeding  would  only  furnish  ground  for  a  pies 
uf  liMpentUns  in  the  latter  suit,  which  could  not  be  sat  up  except  in  limine. 
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When  an  adminiatrfttor  hao  been  removed,  he  owes  to  bis  frdccesaor  In  oilier  an  ^cjwnst  of  nil 
funds  and  property  which  he  had  received  for  accoaat  »f  th^  HU0i:e«iiioD.  la  ui  lii.%0l 
vent  succession,  he  cannot  in  such  accoant  claim  croilit  for  debte  of  tb^  jtacce&riciTi  iiaid 
bv  him  on  his  own  responsibility  and  withont  jndiciaJ  anlet  m-  ntithotity.  Ht-.  V43  nor 
vested  with  power  to  rank  the  creditors  and  distribnt«  ihp  uticHrvisiimn  fnt^rl^.  Sncb  r^ak  - 
ing  and  distribution  can  only  be  made  by  the  cour^  after  h^'^iH n^  to  all  tb«  rnc^iiT^ir* 
upon  proceedings  according  to  law.  He  must  pay  ovur  to  tht;  n<iw  adiqiniitrntor  tbe 
funds  received  by  him,  for  distribution  according  to  Uw,  Ami  It  1a  only  iip<»n  ^nch  pn>- 
ceedings  of  distribntion  that  he  can  assert  his  claim,  mntrndictorlly  wUli  all  crvditors. 
for  reimbursement  of  the  snms  paid  out  by  him  in  tht?  extlngiiLfthident  &f  succcamuhi 
debts,  to  the  extent  that  the  soccession  has  beea  benellt<!d  bj-  saiih  payment-*. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouaehifii. 
Dinkgravej  judge  ad  hoc. 


C,  J.  Boatner  aud  M.  J.  Liddell  for  i^laintiff  and  Appellee, 
Talbot  StiUynan  and  F,  Garrett  for  Defendant  auti  Appi^llnut.. 


The  opinion  of  the  Court  was  delivered  bv 

Fenner,  J.  W.  W.  Fanner,  the  original  Mdnjiiii^trat^r  of  the  hnc- 
cession  of  Charles  H.  Morrison,  was  reniovf^l  frtmi  his  mid  office  by 
final  jiKigment  of  this  Court  in  June,  18852.  TJjert^aft«i%  J  (dm  Chaffe 
was  duly  appointed  and  confirmed  as  admin  istn^tor  of  saiil  iincc<?sAi<"n- 
On  January  15, 1883,  he  institut4^d  the  present  suit  agtiinst  Farmer  and* 
upon  appropriate  allegations,  prayed  that  Yw  be  citeil  tn  appear  and 
render  a  full  and  final  account  of  his  adminiwtriition  and  aft^^r  trial  for 
judgment  against  him  for  whatever  amount  might  be  found  due  by  him 
to  the  succession  of  Morrison. 

On  February  2,  1883,  defendant  joined  issut^  by  answ  or  of  ^neral 
denial.  Shortly  afterwards  he  died.  His  t^Btameutary  executor,  W. 
A.  Collins,  subsequently  filed  appearance  as  defendant,  and  on  October 
2,  1883,  he  filed  an  amended  answer  accompnnied  by  a  final  at^ount  of 
Farmer's  administration,  which  he  prayed  might  be  filed,  aud  *'tbat 
after  proper  proceedings  and  due  hearing,  the  said  aecount  be  fiillv 
homologated  by  final  judgment  in  the  premises.'* 

The  case  was  then  set  for  trial  on  the  9th  of  Oct4>ber^  but,  owing  to 
illness  of  defendant's  coiyisel,  was  continued, 

At  the  Febrimry  term  of  1884,  the  defendant ,  after  havtug  answered 
to  the  merits,  after  having  fded  his  final  account,  and  after  having  even 
actively  prayed  for  a  final  judgment  homoiogatiug  it,  presented  the 
following  plea  to  the  jurisdiction  of  the  court : 

"  W.  A.  Collins,  testamentary  executor  of  the  estate  of  W*  W.  Farmer, 
deceased,  respectfully  shows :  That  this  Honorable  Court  is  without 
jurisdiction  of  this  cause  j  that  the  succession  of  C.  H.  Morrison,  bo  fer 
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as  W.  W.  Farmer's  admiuistration  thereof  ia  i-oncerncd,  has  by  opent* 
tion  of  law,  the  Constitution  and  orders  of  this  romf,  bet^i  trn nnferre^J 
to  tJ^e  parish  of  Union,  where  the  provisional  ^iccoutil  of  W.  W,  Fanurr 
and  his  administrative  acts  and  doings  are  to  he  decided  on  and  hmird ; 
that  the  issues  of  this  caus^  are  a  necessarv  part  thereof  nn*l  depefid 
thereon.    Appearer  annexes  all  the  orders  and  decrees  reliitiugherc^to,  * 

which  are  sliown  by  the  minutes  of  court  im  pertaining  hereto,  and 
makes  them  a  part  thereof." 

Reference  to  the  orders  and  decrees  mentioiied  i3xiiibits  the  following 
facts:  In  the  succession  of  Morrison,  Farmer,  prior  to  hia  removal ^  Utid 
filed  a  provisional  account  of  his  administration,  to  which  mmdry  cred- 
itors had  filed  oppositions  and  to  which,  after  Farmer's  removal,  ChalTe, 
administrator,  also  filed  an  opposition. 

The  issues  arising  on  this  provisional  account  aitd  the  oppositions 
thereto,  had,  on  October  11, 1882,  been  ordered  to  be  tiaiiaferiTd  to  the 
District  Court  of  Union  Parish,  on  account  cif  reeusatioii  of  the  judge 
of  Oiiacliita,  iimbility  to  find  a  qualified  judge  ml  hot\  and  failin'e  (»f  the 
judge  of  an  ivdjoining  district  called  to  Ouachita  to  try  the  c^iise,  as  pro- 
vided in  Act  40  of  J880.  This  order  of  transfer  was  made  on  rhe  luo- 
tion  of  Farmer.  No  actual  transfer  of  the  record  took  place,  and  this 
is  shown  to  have  been  in  consequence  of  agreement  tQ  that  effect  hv- 
tween  Farmer  and  the  counsel  of  Chaffe,  adminif*tnitor,  both  of  whom 
preferred  to  avoid  the  trouble  of  going  to  Union  parish  and  U\  have  the 
issues  between  them  adjusted  in  Ouachita  if  a  (pialilied  judge  coidd  be 
found,  as  is  apparent  from  the  proceedings  in  the  in.stant  ease. 

But  leaving  these  things  aside,  it  is  clear  tliiit  the  isi^ue  preaented  on 
11  provisional  account,  filed  by  Farmer  while  aduu!nstrat<ir,  is  not  iden- 
tical with  that  arising  in  an  action  against  him,  after  his  removalT  by  a 
succeeding  administrator  for  a  final  account. 

'  It  is  said,  however,  that  Chaffe,  administrator,  engraft^^d  the  latter 

action  upon  his  opposition  to  the  provisional  areount.     A  reference  to 

'that  opposition  establishes  the  contrary;    for  it  cionelndes  with   the 

words  "  reserving  to  this  opponent  the  right  to  sue  «a.id  Faj  nier  for  a 

final  account  and  settlement  thereof."    Thns  the  right  to  bring  the  * 

present  suit  not  only  was  not  confused  in  that  pro<'Ocd]ug,  bot  wa^*  I 

expressly  excepted  and  reserved  therefrom.  *  I 

Even  if  it  were  admitted,  however,  that  the  relief  demanded  by  j 

iaffe,  ahministrator,  in  his  opposition,  was  identical  with  that  .sought 

this  action,  we  are  clear  that  the  fact  would  give  ri^e  to  nothing  but  I 

question  of  lis  pendens  of  which  defendant  could  only  have  availed  i 
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himself  by  pleading  it  in  limine  litis.   This  suit  is  brought  before  a  court 
ititrinsically  corapet-ent  to  try  it  both  ratione  materice  and  raUone  per- 
gonarum.    Indeed,  if  the  suit  could  be  brought  at  all,  it  could  not  be 
brought  in  any  other  tribunal,  because  it  is  that  of  defendant's  per- 
^>nal  and  former  official  domicile.    Although  the  district  judge  lecasecl 
himself,  a  judge  ad  hoc,  to  whose  qualifications  no  objection  Ls  made, 
was  appointed  under  the  provisions  of  Act  .40  of  1880.     There  is  no 
possible  obstacle  to  his  proceeding  with  the  case,  exc(»pt  the  objection 
that  a  case  involving  th'te  same  issues  between  the  same  parties  is  pend- 
ing undecided  in  the  District  Court  of  Union  Parish.    This  is  lis  pendens 
und  nothing  more.     It  is  of  no  consequence  whether  the  suit  originated 
in  Union  parish,  or  was  transferred  there.     Its  pendency  is  the  only 
pertinent  fact.    If  the  parties  are  willing  to  stay  or  ignore  that  contro- 
%'ersy,  and  to  ha\%  their  rights  adjusted  in  a  new  suit  before  a  different 
court,  they  have  a  perfect  right  to  do  so.    They  have,  in  the  eye  of  the 
law,  irrevocably  consented  to  do  so — plain tiflF  by  bringing  his  suit,  de- 
fendant by  joining  issue. 

It  is  clear  that  the  exception  is  unfounded,  a  mere  aftor-thought  con- 
ceived in  the  desire  to  delay  the  course  of  justice,  and  was  properly 
overruled. 


On  the  Merits. 

The  account  filed  by  the  defendant  shows  that  Farmer  had  received, 
in  his  capacity  of  administrator  of  Morrison's  succession,  in  cash  and 
bonds,  the  sum  of  fifty-seven  thousand  four  hundred  and  sixty  dollars 
and  seventy-six  cents  ($57,460  76). 

Against  this,  he  sets  up  credits  of  various  ^  kinds,  aggregating  an 
amount  far  exceeding  the  sum  received. 

These  credits  fall  within  various  categories. 

1.  The  judge  ad  hoc  allowed  credit  as  claimed  for  expenses  of  admin- 
istration, such  as  taxes,  funeral  charges,  clerk's  and  sheriflf's  costs,  ex-^ 
penses  of  sale,  etc.,  amounting  to  $2679  16.  He  also  allowed  credit  for 
iwrtain  bonds  which  had  been  returned  to  Chaflfe',  administrator,  to  the 
amount  of  $9679  54,  and  rejected  all  the  other  credits  claimed,  giving 
judgment  m  favor  of  plaintiff  for  $45,101  46,  with  hve  per  cent  interest 
ft-om  judicial  demand. 

2.  A  large  portion  of  the  remaining  credits  claimed  consists  of  pay- 
ments made  by  Farmer  to  various  creditors  of  the  succession,  upon 
Kis  own  responsibility  and  without  any  order  or  authority  of  court. 
These  credits  were  disallowed  on  the  grounds  that  the  succession  was 
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iDBolvent;  that  its  funds  were  the  common  pledge  of  its  crtj<iitort^  and 
were  bound  to  be  distributed  among  them  in  the  mode  prescribed  by 
law,  according  to  their  respective  legal  righ^  thereon,  as  jtidiciallj 
ascertained  after  due  hearing  in  regular  course  of  proceed!  ug;  thut 
Farmer  had  no  right  to  settle  the  rank  of  creditors  and  to  inake  a  a 
AT^ra-judicial  distribution  of  the  succession  funds  by  paying  ]ifirticular 
debts ;  and  that  his  light  to  claim  reimbursement  for  paymentia  so  made 
to  the  extent  that  the  succession  has  been  benefited  thereby,  iitniiot  1>© 
asserted  in  this  suit,  to  which  the  creditors  are  not  parties,  but  can  only 
be  set  up  contradictorily  with  those  creditors  when  the  administrator 
shall  file  his  account  and  tableau  of  distribution. 

The  correctness  of  these  grounds  can  hardly  admit  of  dispute.  If 
Farmer  were  still  administrator,  and  this  were  his  account  rendfied  to 
the  creditors  in  the  succession  proceeding,  the  propriety  of  the  pay- 
ments made  by  him,  the  rank  of  the  creditors  whose  debts  he  lias  paidj 
and  the  extent  to  which  such  payments  had  extinguished  debtee,  wliich, 
but  for  the  payment,  would  have  been  entitled  to  share  in  thr^  tUiiti'ibu- 
tion,  would  have  been  questions  properly  arising  and  su8c<^ptiljk  at 
deternoiination ;  and  to  that  extent  he  would  have  been  entitled  to  credit* 
But  Farmer  has  ceased  to  be  administrator.  He  has  lost  the  caimc- 
ity  to  make  a  distribution  of  the  succession  funds  or  to  take  proceed- 
ings for  that  purpose.  The  relations  between  him  and  the  cirditotiit  of 
the  succession  have  been  sundered.  A  new  administrator  lui^  bceii 
appointed,  to  whom  alone  Farmer  is  required  to  account.  Farmer  can- 
not set  up  these  credits  as  against  him,  because  his  right  to  theni  can- 
not be  settled  contradictorily  with  him  in  absence  of  the  creditors  who 
are  not,  and  cannot  be  made,  parties  to  this  suit. 

Farmer's  having  disbursed  the  funds  of  the  succession  without  au- 
thority of  law,  can  furnish  no  lawful  reason  for  not  paying  to  th«3  new 
administrator  the  amount  of  those  funds  which  came  into  hie  haudji. 

They  can  only  reach  the  creditors  through  proceedings  for  account 
and  distiibution  to  be  taken  by  tlie  new  administrator.  How  can  he 
distribute  them  until  they  are  paid  into  his  hands  Y  When  so  paid, 
Fanner,  in  right  of  the  creditors  whose  debts  he  has  settled^  urid  iiny 
other  creditor,  may  require  account  and  distribution,  and  if  hi:^  just 
claims  are  not  then  allowed  he  may  then,  contradictorily  witli  all  other 
creditors,  assert  and  vindicate  his  rights.  But  he  cannot  do  it  in  rUiH 
proceeding. 

If  it  be  a  hard  case  that  he  should  be  required  to  pay  over  moueyj  ft 
large  part  of  which  he  may  ultimately  be  entitled  to  recover  back,  it  id 
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the  consecjuence  of  his  own  improvident  and  unlawful  conduct.  The 
law  has  very  carefully  prescribed  rules  for  the  administration  of  estates 
and  for  the  conduct  of  ad^ninistrators.  When  such  officers  neglect  and 
violate  these  rules,  tliey  have  no  just  cause  of  complaint  if  they  bring 
trouble  upon  their  own  heads. 

It  is  a  very  clear  case  that  the  creditors  of  this  succession  had  and 
retain  tlie  right  to  have  the  funds  of  this  succession  distributee!  accord- 
ing to  law.  No  one  is  authorized  to  make  such  distribution  except  the 
administrator.  He  must  receive  the  funds  before  he  can  distribute 
them.  Unless  Farmer  is  made  to  pay  them  into  his  hands,  they  can 
never  be  distributed.     Ergo  defendant  must  pay  over. 

These  conclusions  flow  so  logically  and  necessarily  from  the  rules  of 
law  governing  the  administration  of  successions,  that  they  scarcely 
require  the  support  of  judicial  authdrity  which  does  not  seem  to  have 
been  brought  to  bear  very  directly  upon  them. 

Nevertheless,  the  fundamental  principles  that  the  remove<l  adminis- 
trator  can  no  longer  make  a  distribution ;  that  he  owes  his  account, 
not  directly  to  the  creditoi-s,  but  to  his  successor  in  office,  and  that  the 
latter  is  the  party  to  whom  the  creditors  must  look  and  with  whom 
they  must  deal — were  long  since,  settled  by  this  Court,  Collins  vs.  Hol- 
lier,  13  Ann.  585. 

2.  This  disposes  of  most  of  the  credits  claimed,  including  that  for 
$73^33  33,  amount  paid  by  Fanner  as  the  purchase  price  of  property,  the 
sale  of  which  was  annulled  by  this  Court  in  the  case  of  Chaffe  vs.  Far- 
mer, 34  Ann.  1017.  Although  that  price  was  undoubtedly  applied  to 
payment  of  succession  debt«,  yet,  in  that  very  case,  it  was  held  that 
Farmer  must  look  for  reimbursement  to  proceedings  for  the  distribution 
of  the  i)rice  of  the  property  when  sold  ;  and  he  must  still  be  referred 
to  that  remedy. 

We  consider  this  item  fully  covered  by  the  terms  of  the  o]>position, 
as  well  as  by  tlie  decree  above  referred  to.  Under  no  circumstance 
could  this  claim  be  paid  from  the  fuuds  included  in  this  account.  It 
must  look  for  satisfaction  to  the  proceeds  of  sale  of  the  proi>erty  when 
distributed,  as  held  in  the  case  referred  to. 

3.  There  are  various  other  credits  claimed  which  are  so  untenable 
that  we  are  at  a  loss  how  to  treat  them. 

Thus  defendant  claims  credits  of  nearly  §25,000  for  proceeds  of  crops 
raised  on  plantations  belonging  to  the  succession  and  which  he  claims 
were  shipped  to  Chaffe's  commission  house  in  New  Orleans,  and  pro- 
ceeds of  which  are  held  by  him  or  his  house.    We  cannot  see  what  this 
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hii»  to  do  with  tbe  present  account.  If  tlie  cotton  belonged  to  tlie  mw- 
ceM&mn^  tbe  jircoiint  does  not  charj^fi  Parrner  with  it*  valne.  How  theu 
Hticfiilil  it  l>e  t:i edited  with  its  proceeds  I  C-hafffij  conitnis^ioik  morchant^ 
is  not  Clialte^  admin isti'a tor.  Tf  the  fiuccossion  haw  claims  against 
Chafte,  a:^  an  individual t  this  is  not  the  place  to  enforce  tlienu 

Simitar  remarks  apply  to  otlier  credits  chiiuied  to  staud  in  tiie  name 
of  FarmcFj  for  aecomifc  of  the  successiou^  on  the  books  of  ChaffeVs  coin- 
ml^ion  house  in  New  Orleans. 

4.  The  claim  of  fees  for  services  re u tiered  by  Farmer,  a?*  att4Jrneyj  to 
himf^etf  as  admiuiHtmtor,  it  is  well  settled  cauoot  be  allowed. 

5.  We  find  it  impossible  to  reverse  the  clear  ruling  of  the  distriet 
Judge  rejecting  the  claim  for  coiamis^ious. 

Certain  amendments  are  claimed  by  appellee  and  other  com  plaints 
ar«^  made  by  apjwllant;  but  after  careful  consideration  we  are  satisfied 
the  judgment  appealed  from  has  done  substantial  justice  between  the 
parties. 

Both  pailiew  object  t4»an  absnrtl  provision  in  the  judgment,  l»y  which 
the  judge  ad  hop  ta^xed  himself  a  fee  of  $150  for  las  labor  in  hearing 
the  cause.  Ofcourae  the  allowance  is  unwarranted  by  law  and  may 
be  stricken  from  the  judgment  without  affecting  the  question  of  costs 
of  appeal. 

It  ifi,  therefore,  ordered  that  the  ta3[  of  one  hundred  and  fifty  dollars 
^'  as  compenwition  for  the  lawyer  select(*d  to  try  this  case,'-  be  stricken 
from  the  jndgmt^nt  and  that,  with  this  change,  the  judgment  appealed 
from  be  nnn-affinned. 


No.  1104. 
C,  H.  MooKK,  TuToUj  vs.  JoiiN  C.  Stanckl. 

The  ndrulEuiiuti  of  «  btiAt»uid  that  die  pnrchue  of  property  madti  tu  th^  name  c^f  UIb  wif«,  Ia 
for  h«r  Mt|}amte  h^ut'tit,  thAt  Die  priu«  waa  paid  by  libr  oul;  of  bcr  hidlTldna)  funds. 
eoDcln<tcfM  hJni,  tKoii^li  it  mriv  not  hisfotcnd  bairn  »r  cnidilorrt 

I*ro|>6rt5  ni^jijuirBd  Jjy  tli«  hiiflbimd  dariu^  tht*  cvmmuuU^r,  with  hie  owii  faudt,  without 
ffUllDiU:  in  Iht4  act  of  porchnito  rlmt  the  namti  m  iji4i|<^  for  kisi  peraunal  ndrautiij^ts  ami  that 
UiA  •niDC'  ifl  fULld  out  of  bin  perfional  iiic^un,  fjtILa  into  the  oommuDitv.  th«  hRBband  re^ 
RiHiRio^  a  crtMiltur  «>f  th«  nnoie  for  the  Aniuiiut  iuc-eetei]. 

■Tiidljpn rut  cannot  be  rrutifirpni  for  h  claiiu,  in  the  absence  of  laatmjoliit'fl. 

APPEAL  from   tlie   Fifth   Difitrict   Court ,   Pai'isb   of  Richland. 
Rieharflson,  J. 


S6    I^IU 

14  m 


H,  P.  Welk  for  Plaintifls  and  Appellants. 
T.  O*  Benton f  contra. 
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Moore  vs.  Stancel. 

The  Opinion  of  the  Court  wa«  delivered  by 

Bermudez,  C.  J.  This  suit  was  originally  brought  by  a  tutor  for 
account  of  his  ward,  as  sole  heii'  of  his  mother.  Its  object  is  to  recover 
from  her  surviving  second  husband,*  who  is  the  minor's  step-father, 
property  claimed  as  her  paraphernal  estate ;  also,  her  interest  in  three 
other  pieces  averred  to  be  community  property  y  besides,  the  fruits  of 
both,  and  finally,  a  partition  of  the  common  assets. 

On  becoming  of  age,  shortly  after  suit,  the  ward  entered  appearance 
and  formally  made  himself  the  party  plaintiff. 

In  the  petition  which  he  filed  to  that  end,  he  reiterated  the  averments 
and  prayers  of  previous  petitions  and  sought  a  money  judgment  for 
several  amounts  aggregating  some  $8000,  and  statect  to  be  due  Iiis 
mother  by  her  surviving  husband. 

The  defense  is  a  denial  of  all  the  advanced  pretensions,  an  averment 
that  all  the  property  belongs  to  the  (lusband,  as  having  been  acquired 
out  of  his  separate  funds ;  that  if  the  first  piece  be  declared  to  be  the 
paraphernal  property  of  the  wife,  and  the  other  pieces,  community 
propel  ty,  tliey  are  respectively  chargeable  with  various  amounts  ex- 
pended in  different  ways,  which  it  is  unnecessary  to  mention,  and  that 
judgment  should  be  accordingly  rendered  in  his, favor. 

Before  judgment,  the  surviving  husband,  made  defendant,  having 
died,  his  executor  made  himself  a  party  in  his  place. 

There  was  judgment  recognizing  that  the  property  claimed  as  para- 
phernal and  known  as  the  ^^Home^^  place,  is  such  ;  allowing  an  annual 
rent  thereof  at  $300  from  July,  J  879,  the  death  of  the  wife ;  declaring 
the  othefi'  pieces  of  x)roperty  known  as  the  Coke  and  Coleman  places, 
and  the  undivided  half  of  the  Sicily  Island  property,  as  community 
property  J  decreeing  a  partition  thereof  and  allowing  to  defendant 
$1211  93  with  legal  interest  from  August  20,  1883. 

From  this  judgment  both  parties  obtained  an  appeal,  which  was  per- 
fected only  by  the  plaintiff.  The  defendant,  however,  has,  in  this  Court, 
prayed  for  a  reversal  or  amendment  of  the  judgment,  so  as  to  recover 
as  claimed  in  his  answer  and  reconventional  demand. 


Merits. 

We  will  proceed  to  consider  the  merits  of  this  controversy. 

It  is  proper  to  note,  at  the  threshold,  that  John  Jenkins,  who  is  tiie 
plaintiff',  sues  as  the  only  issue  of  his  mother  by  her  first  marriage.  In 
fact,  there  was  no  issue  from  her  subsequent  marriage  with  J.  C.  Stjiucel, 
who,  himself,  left  no  forced  heir. 
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So  that,  tlje  Act  of  1884,  now  Article  915,  R.  C.  C,  which  allows  to 
the  survivor,  the  usufruct  of  the  share  of  the  deceased  spouse  in  the 
commiinitj  property,  is  no  factor  and  finds  no  application  in  this  con- 
troversy, and  consequently,  plaintiff  is  entitled  to  claim  and  recover, 
on  proof,  the  interest  of  his  mother  ip  that  community. 

The  material  facts  gathered  from  the  voluminous  record  are  the  fol- 
lowing : 

On  Octoher  3,  1870,  the  real  estate  claimed  as  the  paraphernal  prop- 
erty of  the  plaintiff's  mother  and  which  is  known  as  the  "JSTome"  place, 
was  acquired  hy  her  with  the  authority  of  her  husband.  The  act  de- 
clares, that  the  price  $3500  is  paid  by  her  out  of  moneys  claimed  by 
her  as  her  paraphernal  funds,  under  her  separate  control  and  adminis- 
tration, recently  inherited  by  her  in  Alabama,  and  of  which  her  husband 
never  had  the  control.    The  act  is  signed  by  her  and  by  her  husband. 

The  three  other  pieces  of  property  already  indicated  by  the  names 
given  them,  were  acquired  by  the  husband  during  the  marriage.  The 
acts  do  ngt  set  forth  that  the  purchases  are  made  by  the  husband 
with  the  intention  of  making  the  property  exclusively  his  and  that  the 
price  is  paid  out  of  his  individual  funds. 

There  is  evidence  that  prior  to  his  leaving  Alabama,  where  he  once 
resided,  the  defendant  owned  considerable  property  which  was  sold 
subsequent  to  his  removal,  in  1869,  to  Louisiana,  to  which  he  had,  the 
year  previous,  sent  his  wife. 

It  is  not  folly  established  how  he  disposed  of  all  his  individual  funds, 
but  it  is  suflficiently  shown  that  part  of  the  same  was  actually  used  for 
the  purchase  of  some  of  the  real  estate  claimed  as  comprising  the  mass 
of  the  .community  and  that  the  lower  court  gave  him  credit  for  the 
amount, which  it  found  had  been  thus  used. 

It  also  appears  that  Mrs. Stancel  owned  some  property  in  Ala- 
bama, that  after  her  removal  to  Louisiana,  she  returned  to  her  former 
home  and  came  back,  bringing  with  her,  in  cuiTcncy  and  coin,  upwards 
of  $3400. 

The  evidence  which  is,  in  that  respect,  circumstantial  and  scattering, 
shows  that,  at  different  times,  her  husband  lias  received  for  her  account, 
various  amounts  said  to  aggregate  some  six  thousand  dollars,  both  in 
Alabama  and  in  this  State. 

It  is  also  shown  that  the  wife  and  her  husband  had  as  their  agent, 
W.  G.  Little,  of  Alabama. 

The  record  also  discloses  other  facts  wliicli  are  not  deemed  material 
for  the  determination  of  tliis  suit. 
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The  only  questions  presented  are  the  following : 

1.  Whether  the  "Hd»w"  place  is  the  paraphernal  property  of  Mrs, 
Stancel  1 

2.  Whether  the  other  pieces  of  real  estate  are  community  property 
or  the  husband^s  individual  property  t 

3.  Whether  the  plaintiff  is  entitled  to  recover  the  amounts  alleged 
to  liave  been  received  by  the  husband  for  account  of  his  wife  f 

4.  What  is  the  amount  to  which  the  defendant  is  entitled,  as  as  much 
invested  and  disbursed,  under  his  answer  and  reconventioual  demand  f 

We  will  proceed  to  examine  those  questions  in  their  respective  order. 

I. 

The  tenor  of  the  act  of  sale  of  the  ^^Home  "  place  to  Mrs.  Stance!, 
explicitly  shows  that  the  purchase  was  made  in  her  name,  with  her 
fands  inherited  fix>m  her  parents  in  Alabama,  and  for  her  separate  ad- 
vantage. The  correctness  of  those  facts  is  indelibly  admitted  by  the 
husband  who  authorized  her  in  the  premises  and  signed  the  deed  in 
person. 

This  acknowledgment  was  conclusive  upon  him,  though  it  would  not 
be  on  its  face  against  his  creditors  or  his  forced  heirs,  had  he  left  any^ 
which  he  did  not.  35  Ann.  33;  34  Ann.  375;  3:^  Ann.  688  ;  31  Ann. 
124  ;    30  Ann.  103H ;   21  Ann.  343 ;   16  Ann.  271 ;  9  Ann.  242,  etc. 

If  it  be  true  that  defendant  could  be  relieved  from  the  effect  of  such 
admission,  this  could  only  be  in  a  proper  case,  on  a  proper  averment 
and  proof,  by  setting  up  and  showing  error,  fraud,  violence,  or  some 
vitiating  defense,  which  was  not  done. 

The  only  attempt  made  was  to  show  by  a  letter  of  Mrs.  Stancel  to 
her  brother  and  agent  that  she  acknowledged  having  asked  one  thou- 
sand dollars  of  her  husband's  money  to  make  the  purchase  and  of 
which  she  directed  the  return. 

Objection  was  made  to  the  introduction  of  this  letter,  but  it  was 
overruled  and  a  bill  reserved.  The  letter  was  rec43ived,  but  the  district 
judge  attached  no  importance  or  weight  to  it. 

The  objection  went  to  the  effect  and  not  to  the  admissibility  of  this 
written  evidence.  It  could  prove  and  proved  nothing  to  justify  the 
claim  of  the  defendant  to  the  ownership  of  the  property. 

There  is  no  evidence  to  support  the  statement  in  the  letter,  which,  if 
it  proves  anything  in  the  sense  of  ownership,  establishes  that  the  prop- 
erty was  purchased  by  Mrs.  Stancel  for  her  separate  l>enefit. 

If  it  could  prove  an  indebtedness  by  the  wife  in  favor  of  the  husband, 
the  presumption  is,  under  the  evidence,  thiit  it  was  settled  subsequent- 
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ly,  in  J  875,  when  a  final  settlement  took  place  between  the  defendant 
aod  Littlej  as  the  agent  of  both,  his  wife  and  himself. 

But  however  important  the  acknowledgment  by  the  wife  may  have 
bf'cn,  the  letter  is  not  a  counter  letter.     It  does  not  purport  to  be  an  • 

admiKaioD  on  her  part  that  though  the  title  be  in  her  name  the  property  M 

is  not  hers  but  belongs  to  her  husband.  At  best,  it  would  amount  to 
itotbiii^r  more  than  the  evidence  of  an  indebtedness.    The  investment  i 

of  the  hitter's  money,  without  his  knowledge,  without  her  consent, 
without  a  recital  to  that  end  in  the  jict  which  would  have  put  the  prop- 
erty Rt  his  risk,  could,  under  no  circumstance,  make,  the  husband  sole 
owner  or  t^ven  co-proprietor  of  it. 

If  proof  were  necessary,  as  to  the  husband,  (where  no  forced  heir  or 
creditor  exists,)  it  might  be  said  that  the  evidence  in  the  record  shows 
that  Mrs,  Stancel,  after  moving  to  Louisiana,  had  funds  sufficient,  by  a  ■ 

few  teuH,  CO  make  the  purchase,  so  that  there  can  be  no  doubt  that  the 
"fiam*'"  place,  from  either  aspect,  was  correctly  decided  to  be  the  pa- 
ra pile  rn ill  property  of  the  plaintiff's  mother.  '  ^ 

Siieli  biHug  the  case,  title  to  it  has  vested,  at  her  death,  in  her  only  • 

liPiT^  whOf  as  such,  has  a  right  to  the  ft'uits  of  the  same,  from  that  time  J 

to  that  of  delivery. 

II. 

Tiie  other  pieces  of  property  were  purchased  during  the  marriage. 

Conceding  that  the  price  of  two  of  them  was  paid  in  part  out  of  the 

iudividual  funds  of  the  husband,  this  was  not  sufficient  to  make  them 

ius  depurate  estate.     He  should  have  clearly  established  his  intention 

lit   the  time  by  declaration  in  the  act  and  mentioned  the  fact  of  the 

payment  out  of  his  individual  assets  and  been  ready,  eventually,  to 

establish  that  last  fact,  contradictorily  with  the  heirs  of  his  wife.    The 

juriBpriuIence  on  that  subject  is  so  firmly  established  that  a  reference 

to  all  the  authorities  would  be  cumbersome.     However,  see  14  Ann. 

618  ;   Joflfiion  vs.  Bordelon,  Bars  vs.  Lynch,  7  Ann.  104;  Young's  case, 

5  Ann.  6J1,  and  H.  D.  883  and  884,  where  numerous  authorities  are 

collected. 

III. 

The  last  matter  to  be  considered  is  whether  the  plaintiff  is  entitled 
to  recover  the  amounts  claimed  by  him  as  received,  by  defendant,  for 
fkccouut  of  his  mother. 

It  H  unnecessary  to  review  the  evidence  on  tlie  subject,  for  the  reason 
that  the  question  is  not  presented  by  the  pleadings. 

Those  amounts  are  not  claimed  in  the  original  petition.  The  peti- 
tions subsequently  filed,  were  designed  to  correct  a  description  of  prop- 
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erty  and  to  make  Jenkins  a  party.  No  importance  ecm  be  attached  to 
the  circumstanc^e  that,  in  the  last  proceeding,  Jenkins  prayed  for  a 
judgment  of  $8000. 

That  petition  wa«  not  permitted  to  be  filed  and  not  put  at  issue  bj 
any  answer  of  the  defendant.  This  was  essentially  necessary.  C.  P. 
359.    So  that  the  matter  is  not  involved  in  this  controversy. 

The  district  judge,  for  a  reason  somewhat  similar,  declined  to  allow 
the  demand  to  any  extent.  The  judgment  rendered  merely  passed  od 
matters  at  isstie  and  left  this  claim  unaffected,  so  that  the  right  to  assert 
and  enforce  it,  if  it  exists,  continues  in  the  plaintiff. 

IV. 

In  relation  to  the  claims  and  counter  claims  of  the  defendant,  we  can 
only  state  that  an  examination  of  the  evidence  does  not  enable  ns  to 
say  that  the  jjidgment  of  the  lower  court,  which  allows  him  $1211  93, 
does  not  do  him  justice. 

Our  learned  and  industrious  brother,  the  district  judge,  has  evidently 
taken  unusual  pains,  as  appears  from  his  elaborate  and  exhanstiTe 
opinion,  to  recapitulate,  analyze  and,  as  far  as  practicable,  to  reduce  to 
form  and  substance,  and  more  certainty,  the  almost  interminable,  con- 
fused, circumstantial,  shapeless  and  unsatisfactory  evidence  addnred 
in  the  case.  We  have  patiently  followed  him  in  his  extensive  investi- 
gations and  have  carefully  weighed  the  criticism  directed  against  his 
conclusions,  and  we  remain  convinced  tbat  in  deciding  as  he  has  done, 
he  has  not  only  applied  the  whole  law,  but  exerted  his  equity  powers 
in  favor  of  the  defendant,  who  has  shown  no  just  cause  of  complaint 
and  therefore  should  be  satisfied. 

Judgment  affirmed. 


No.  1105. 
John  Ciiaffe  &  Sons  vs.  Margaret  E.  McIntosh  et  al. 

36    824 1         w  lien  the  Supreme  Coart  was  not  in  session  on  the  return  day  for  appeals  nor  for  MTenl 
36    824'  ^*^*  thereafter,  in  consequence  of  the  inability  of  the  judges  to  reach  the  seatof  tiw 

1 13    332]  court,  and  the  court  was  opened  by  the  clerk  and  a^onmed  from  day  to  day.  sn  spfesl 

filed  on  the  day  the  court  first  sits  will  be  in  time. 
Where  a  community  of  acquets  exists  between  husband  and  wife,  and  the  hmsband  eolti- 
vates  a  plantation  that  belongs  to  the  wife,  the  debts  incurred  by  snoh  coltt^tioo  t 
the  husband's  and  cannot  be  enforced  against  the  wife's  propeHy. 
Even  though  the  wife  has  signed  Hen  contracts  in  favour  of  a  factor  for  supplies  isd  i 
vances,  if  the  fact  be  that  she  has  not  the  admlnistr<itiou  of  her  separate  property,  b 
the  husband  does  administer  it  as  head  of  the  community,  he  alone  is  responsible  fori 
supplies  and  advances. 
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And  if  tha  d«bt  thai  ii  contracted  is  pat  in  the  form  of  a  not«  whicli  la  signed  by  the  bnA- 
band  and  wife,  she  will  not  be  bound  thereby. 

APPEAL  fnmi  the  Fifth  District  Court,  Pariali  of  Richland. 
EichardfioHj  J. 


Wells  <£'  WiUianis  for  Plaintiffs  and  Appellees. 
Pott*  c6  Mudmn  for  Defendants  and  Appellants, 


On  Motion  to  Dismiss.  , 

The  opinloil  of  the  Court  \^as  delivered  by 

MAimiNa,  J.  The  motion  for  dismissal  is  baaed  on  the  alleged  fail 
are  to  file  the  tran script  in  time.  The  return  day  is  Monday,  June  2d. 
The  court  was  not  in  session  on  that  day,  nor  until  Saturday  the  7th, — 
thifi  last  being  the  earliest  day  the  Judges  could  reach  Monroe  after 
holding  court  at  New  Orleans  on  the  last  day  of  May,  as  they  are  re- 
quired to  do  by  the  Ocmstitution.  The  court  had  been  0])eued  on  the 
2d.  by  the  clerk,  and  was  adjourned  from  day  to  day  until  the  7th., 
when  we  arrived  and  sat,  and  on  that  day  the  trnnscript  was  filed.  It 
is  ill  tinie. 

The  sole  provn^iion  for  this  contingency  is  in  an  Act  of  1870j  whereby 
it  is  permitted  to  an  appellant,  if  this  Court  is  not  in  Hesgion  on  the  day 
fixed  for  the  return  of  any  case,  to  file  his  record  within  tliree  judicial 
days  at  the  first  session  of  the  Supreme  Court  thereaft,er.  Acts  1870, 
p.  UJiO.  Literally  this  merely  permits  him  to  bring  hii*  appeal  up  to  the 
next  term^  wtich  in  this  case  would  be  next  fiummerj  but  obviously 
the  meaniug  and  intent  was  also  to  permit  the  tiling  of  the  record 
within  three  judicial  days  after  the  Court  shall  be  in  session  at  that 
term,  and  thus  construed,  this  appeal  is  saved^ 

The  motion  ia  refused.  • 


On  the  Merits. 
Margaret  Mcintosh  owned  three  plantations,  having  inherited  (hem. 
Her  husband  cultivated  one  of  them  upon  which  they  lived.  He  let  the 
others.  Tlie  eoinni unity  of  acquets  existed  between  them,  and  he  man- 
aged and  controlled  the  property  in  the  usual  way  in  whidi  Uusbajide 
do.  The  t'haffes  were  the  commission  merchants  or  factorti,  through 
or  from  whom  advances  and  supplies  were  obtained.  In  pn^cess  of 
time  a  debt  was  created  which  amounted  on  Miiy  ItJ,  1S77  to  thi-ee 
thousand  and  eighty-six  ^  dollars,  and  for  it  three  notes  were  exe- 
exited  by  the  husband  and  wife,  the  notes  each  reading  **1  promise  to 


Digitized  by  VjOOQIC 


826  SUPREME  COUHT  OF  LOUISIANA. 


Chaffe  &  Soda  va,  McTntoflh 


pay,"  and  being  signed  by  the  husband  and  imdemeatb  his  signatnnr 
is  that  of  his  wife. 

This  suit  is  upon  those  notes  and  judgment  is  asked  agaiiuft  eat h  uf 
them  for  the  full  amount. 

Mrs.  Mcintosh  denies  liability*  ITer  husband  alleges  that  tbe  iimi 
claimed  is  in  excess  of  his  real  indebt^^dtie^s  under  auy  t^jreumatances 
and  recites  sundry  shipments  of  produce^  paymenta^  eice.^sive  charges. 
etc.  which  not  only  wipe  out  the  debt  sued  on,  but  turn  tbe  biibnre  iu 
his  favour  J  and  for  such  balance  he  reconvenes.  His  defence  maj  be 
dismissed  with  the  observation  that  all  the  transactions  set  out  by  him 
took  place  before  they  were  closed  by  the  execution  of  the  iiotes>  aod 
that  it  is  too  late  for  him  to  reoptju  business,  all  the  details  of  which 
were  as  well  known  to  him. then  as  now,  and  to  make  a  atateintjiit  of 
accounts  from  his  standpoint  which  he  could  have  done  before  signing 
the  notes,  if  there  was  eiTor  in  the  statement  presented  to  him  by  the 
plaintiffs.  It  is  not  pretended  there  was  fraud  or  deceit  practiced  on 
him.  There  were  charges  that  he  willingly  submitted  to  then,  and  he 
canpot  get  relief  against  them  now.  The  judgment  against  him  was 
for  the  full  amount  of  the  notes. 

The  wife's  defence  prevailed  and  properly.  It  is  settled  law  that  the 
debts  contracted  during  the  marriage,  when  community  exists,  are  Ae 
debts  of  the  husband  alone.  Mr.  Mcintosh  owned  no  property  at  the 
time  of  his  marriage.  The  fruits  and  revenues  of  his  wife's  property 
belonged  to  the  community,  of  which  he  was  the  head  and  master,  and 
the  debts  inclined  in  producing  those  revenues  are  the  debts  of  him 
who  has  the  power  and  the  right  to  dispose  of  the  revenues.  Fluke  v. 
Martin,  26  Ann.  279;  Van  Wickle  v.  Violet,  30  Ann.  1106;  Smith  v. 
White,  32  Ann.  1033. 

It  is  a  matter  of  no  consequence  how  the  plaintiffs  kept  their  accounts 
— whether  the  name  of  Mrs.  Mcintosh  was  at  the  head  of  their  ledger 
or  of  her  husband  or  both.  Her  liability  is  in  no  manner  affected  by 
the  circumstance  that,  while  dealing  with  her  husband,  tJiey  chose  to 
make  the  semblance  of  dealing  with  her.  But  in  fact  the  accounts 
were  kept  in  his  name  alone  until  trouble  loomed,  when  a  change  was 
made.  The  attempt  to  bind  her  by  procuring  her  signature  to  tbe 
notes  is  equally  futile.  As  the  debt  was  the  husband's,  she  could  n"* 
assume  it  and  her  signature  was  nothing  worth.  Grraham  v.  Thay< 
29  Ann.  75;  Hall  v.  Wyche,  31  Ann.  734. 

No  portion  of  the  debt  sued  on  is  for  permanent  improvements  on  tJ 
plantations,  and  no  part  thereof  enured  to  the  benefit  of  the  wife  sep* 
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ratelii-  or  of  ber  sepHiate  property.  Tbe  debt  was  created  in  the  ordi- 
nary roiitiDe  of  plantation  cultivation,  and  comprises  nothing  but 
advances  and  ^upplius,  and  the  various  and  numerous  chargen  with 
which  Budi  uccouiitfl  rtre  usually  swelled,  which  however  illegal  in  the 
outlet  were  condoned  by  Mr.  Mcintosh  when  he  voluntarily  and  koow- 
ingly  submitted  to  them  by  executing  his  note  for  the  sum  total  includ- 
ing them. 

The  fact  that  Mrs.  Mcintosh  signed  the  lien  contracts  for  supplies 
does  not  make  the  cultivation  of  the  plantation  a  business  of  hers.  By 
signing  those  contracts  she  was  simply  interfering  needlessly  iiiid  super- 
fluously with  her  husband^s  business,  and  her  act  does  not  change  her 
legal  status.  Her  immunity  from  legal  obligation  is  the  result  and  con- 
sequence of  certain  legal  principles  which  our  law  and  jurisprudence 
have  formulated  for  the  regulation  of  the  business  relatione  of  spouses 
to  each  other  and  to  the  outside  world,  and  when  the  ^>lainHds  dealt 
with  them  or  eitlier  of  them  without  advising  themselves  of  the  safe- 
guards that  the  law  throws  around  the  wife  and  of  the  obligatious  it 
imposes  upon  the  husband,  when  a  community  of  property  exisU  be- 
tween them,  they  have  themselves  only  to  blame  for  stepping  into  pit- 
falls that  have  all  along  been  pointed  out  by  successive  decisions  of 
this  Court. 

Judgment  affirmed. 
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IN 

.       CTTJL-y,    1884. 


JUDGES  OF  THE  COTJET : 

Hon.  Edward  Beemudez,*  Chief  Justice. 

Hon.  FfiLix  P.  PocHife,  \ 

Hon.  Egbert  B.  Todd,*  / 

Hon.  Thomas  0,  Manning,         >  Associate  Justices. 

Hon.  Charles  B.  Penner,         ) 


No.  1210. 

The  State  of  Louisiana  ex  rbl.  Jules  Mestayer  vs.  Conrad 

Debaillon,  Judge  Twenty-fifth  Judicial  District. 

An  order  of  a  presiding  jadge  recaaing himself  in  a  caose  on  the  ground  of  interest,  and  Ap- 
pointing the  judge  of  an  ac^oining  conrt  to  try  the  cause,  is  not  vacated  or  reroked  by 
the  fact  that  the  successor  of  the  said  presiding  judge  has  in  the  meantime  been  oommis- 
sioned  and  inducted  into  office. 

The  order  of  recusation,  if  rot  void  od  initio  on  its  face,  cannot  be  attacked  collaterally,  and 
remains  in  full  force  until  rescinded  or  revoked  by  a  direcV  order  fh>m  competent  au- 
thority. 

Under  Section  1425,  Revised  Statutes,  a  speedy  trial  is  imperatiyely  required  in  all  contested 
elections.    If  the  suit  cannot  be  tried,  owing  te  physical  or  legal  impossibility,  at  the 

next  regular  term  of  the  court,  a  special  term  must  be  ordered. 

— k        ..  .  ..I  I  ■  .  ■ 

*Absent  during  the  whole  of  this  term. 
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A  mandamuft  will  lie  to  compel  the  jadf^e,  even  if  he  be  only  appointed  ander  a  reijusiLtSaD 
of  the  Judge  of  the  court,  to  order  a  special  term  and  to  try  the  case  without  unDwearnvry 
delay. 

An  appeal  does  not  lie  from  an  order  dissolving  on  bond  an  iivjunction  in  a  contested  elec^ 

tion  case.  ^  g 

\    PPLICATION  for  Mandamus.  *  | 


Edward  Siman  and  Breaux  d;  Hall  for  the  Relator. 

C.  Dehaillan  in  pro.  per, 

«  

The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Relator  seeks  to  compel  the  reBpondeut  judge  to  try  a 
cause  in  which  he  is  plaintiff,  and  to  compel  the  judge  to  grant  him  a 
suspensive  appeal  from  an  order  dissolving  on  bond  a  writ  of  injunc- 
tion which  had  previously  been  issued  at  his  instance  in  the  same  suit. 

The  record  shows  the  following  proceedings  and  incidents  bearing 
on  the  issues  involved  in  the  pleadings : 

On  the  10th  of  May,  1884,  relator  filed  a  suit  contesting  the  election 
of  P.  A.  Veazie  as  sheriff  of  the  parish  of  Iberia. 

On  the  2l8t  of  the  same  month  the  judge  presiding  over  the  Twenty - 

fii-st  Judicial  District  Court  of  Iberia,  in  which  the  suit  had  been  filed, 

entered  an  order  recusing  himself  on  the  ground  of  interest,  and  ap- 

>  pointing  respondent,  a  judge  of  an  adjoining  district,  for  the  trial  of 

the  cause. 

In  justification  of  his  refusal  to  perform  the  acts  required  of  him,  tlie 
respondent  judge  urges  the  following  reasons: 

1.  That  the  order  of  Judge  Fontelieu  recusing  himself  and  appoint- 
ing respondent  as  the  judge  of  the  case  has  since  been  vacated  by  the 
fact  that  his  successor  in  ofBce,  Judge  Gates,  has  since  been  routiuia- 
Bioned  and  inducted  into  office. 

2.  That  a  regular  term  of  the  Twenty -first  Judicial  District  Court  for 
the  parish  of  Iberia  having  begun  on  May  12,  and  ended  on  the  24th  of 
the  same  month,  respondent  has  no  legal  authority  to  order  a  special 
term  for  the  trial  of  said  cause  as  conditionally  authorized  by  eectioij  -^ 
1425  of  the  Revised  Statutes  of  1870 ;  and  that  he  has  no  authority  to  ^ 
order  such  a  term  under  the  recusation  act,  being  Act  No.  40  of  !880.                             | 

3.  That  relator  is  not  entitled  to  a  suspensive  appeal  from  the  decree 
iissolving  his  injunction  on  bond,  for  the  reason  that  said  order  cannot 
vork  an  irreparable  injury  to  the  relator. 

First — The  whole  controversy  pivots  on  the  judge's  first  objection  j 
or  if  he  has  been  divested  of  authority  to  try  the  cause,  he  has  no  more 
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official  connection  with  it,  and  he  has  therefore  been  stripped  of  all 
control  over  the  matters  in  contest. 
His  proposition  involves  two  questions :    ' 

1.  That  Judge  Gates  has  been  duly  elected,  qualified  and  ind acted 
into  office  as  the  successor  of  Judge  Fontelieu. 

2.  That  by  the  mere  operation  of  that  fact,  Judge  Fontelieu's  order 
of  recusation  has  been  vacated  or  revoked. 

On  the  first  point,  the  record  discloses  the  fact  that  a  suit  is  novr 
pending  in  which  the  election  of  Judge  Gates  is  contest(id  by  the  for- 
mer incumbent,  Judge  Fontelieu ;  and  that  the  former  is  now  the  ap- 
pellant before  this  Court  from  an  order  enjoining  him  from  qualifying 
as  judge  under  the  commission  which  was  issued  to  him  by  the  Gov- 
ernor. 

The  conclusion  that  he  is  now  in  legal  possession  of  the  office  is  at 
least  premature.  And  as  he,  as  well  as  his  opponent,  are  not  parties 
to  tliis  proceeding,  it  stands  to  reason  that  the  fact  cannot  now  be  judi- 
cially ascertained  or  announced.  We  shall  therefore  carefully,  as  we 
must  in  justice,  refrain  fix)m  any  expression  of  opinion  as  to  the  legal 
status  of  Judge  Gates  in  connection  with  the  office  to  which  he  haa 
been  commissioned. 

As  it  cannot  at  this  stage  of  the  proceedings  be  judicially  asserted 
that  he  is  in  the  lawful  possession  of  the  office,  we  might  be  justified  in  , 
abiding  by  the  negative  of  the  question,  and  to  thus  dispose  of  that 
reason.  But  we  think  it  wiser  to  follow  the  opposite  course  and  to 
concede,  fbr  the  sake  of  argument,  that  Judge  Gates  is  now  and  has 
been  the  lawful  judge  of  that  district  since  the  22d  of  May  last  past. 

This  leads  us  to  the  consideration  of  the  proposition  asserted  by  re- 
spondent, that  the  order  of  recusation  has  thereby  been  vacated,  and 
that  he  has  no  more  authority  in  the  premises. 

It  is  not  pretended  or  even  intimated  that  the  order  of  recusation 
was  not  perfectly  legal  and  binding  at  the  time  that  it  was  issued.  It 
therefore  follows,  and  it  is  virtually  conceded,  that  under  its  effect  the 
respondent  became  vest>ed  with  jurisdiction  over  tlie  cAuse  as  abso- 
lutely and  as  exclusively  as  would  have  been  tlie  case  with  a  suit  orig- 
inating in  his  own  court. 

The  jurisdiction  thus  acquired  under  and  by  virtue  of  a  judicial 
order  must  attach  and  continue  until  it  has  been  destroyed  or  divested 
by  equally  competent  authority  in  a  direct  order,  not  by  inference  or 
even  by  collateral  proceedings.  No  principle  of  law  has  received 
greater  and  more  frequent  sanction,  or  is  more  deeply  imbedded  in  our 
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jnrisprudeDce,  than  that  which  forbids  a  colhiteral  attack  on  a  judg- 
ment or  order  of  a  competent  tiibiinal,  not  void  on  its  fivce  ab  initio. 

The  rule  has  been  frequently  applied  to  orders  and  decrees  issued 
ex  parte.  Duson,  curator,  vs.  Dupre  et  al,,  32  Ann.  896,  and  authori- 
ties therein  cited. 

Now,  in  this  case  it  is  not  even  alleged  that  the  order  of  recuaatioii 
has  ever  been  revoked  or  otherwise  vacated  by  any  competent  author- 
ity, not  even  by  Judge  Gates  himself.  It  is  therefore  yet  in  full  forctj^ 
and  under  it  respondent  continues  to  be  vested  with  exclusive  jurisdic- 
tion over  the  cause,  until  stripped  of  his  authority  in  a  legal  maiiuer. 

Second — The  next  question  is,  whether  the  relator  has  been  legally 
deprived  of  his  right  to  a  speedy  trial  of  his  contest  suit. 

The  record  does  show  that  a  regular  term  of  the  court  began  on  the 
12th  and  ended  on  the  24th  of  May.  But  it  also  appears  that  wlien  the 
court  adjourned  the  case  was  not  yet  at  issue,  and  to  this  day  the  de- 
fendant has  not  yet  filed  his  answer. 

Section  1425,  Revised  Statutes,  provides  in  substance  that  the  trial 
of  contested  elections  shall  be  proceeded  with  at  any  regular  t+.*rni  of 
the  court ;  but  that  if  no  regular  tei-m  of  the  couit  is  to  be  held  vvithiu 
five  weeks  from  the  time  of  filing  the  petition  of  the  contest-ant,  a 
special  term  shall  be  holden  on  the  third  Monday  after  the  day  on 
which  the  election  for  the  office  contested  was  held. 

The  spirit  and  object  of  that  law,  as  well  as  of  the  other  ptoviaiouij 
regulatinfi:  the  trials  of  contested  election  cases,  are  directed  to  secur- 
ing speedy  trial  of  all  sucli  cases  in  which  the  interest  of  the  [>eople  ia 
almost  as  gi^eat  as  that  of  the  parties  directly  interested  in  the  suit. 

Respondent's  contention  is  that  as  a  regular  term  of  the  court  was 
to  be  held  within  five  weeks  fi-om  the  day  on  which  the  petition  of  (h»u- 
test  was  filed,  the  coiitingency  of  a  special  term  could  not  oi^cur,  and 
that  relator  having  allowed  the  adjournment  of  the  court  before  insist-  ^ 
ing  on  a  trial,  has  lost  his  recourse  for  a  special  tenu,  and  h*^  must 
wait  for  nine  months  for  a  trial  under  the  provisions  of  se<^tioij  4  of 
act  40  of  1880.  A  reference  to  that  law  shows  that  it  applies  to  general 
recusation  cases,  and  hence  it  cannot  militate  against  a  special  law 
which  im^)eratively  requires  a  speedy  trial  of  all  contested  election 
cases.    Hence  it  has  no  bearing  on  the  point  now  under  discusKtou. 

It  is  too  plain  for  argimient  that  relator  had  no  control  over  the  then 
presiding  judge  of  the  court  touching  an  adjournment  of  the  term,  nor 
could  he  control  the  defendant  as  to  the  time  of  filing  his  answer  to  the 
suit.     Hence  it  follows  that  the  unpropitious  a^ournment  of  the  court 
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before  issue  was  joined  in  his  case  cannot  be  attributed  to  his  fault  or 
to  his  laches.    The  bounden  duty  of  the  respondent  under  the  law  was 
to  proceed  to  the  court  as  soon  as  he  was  notified  of  his  appointment 
and  to  try  the  case  if  the  court  was  yet  in  session.    If  he  found  the 
court  adjourned,  it  was  then  his  duty  to  order  a  special  term.    We  hold 
that  the  regular  term  to  be  held  in  five  weeks,  referred  to  in  section 
1425,  Revised  Statutes,  is  a  term  at  which  the  case  could  be  tried,  and 
not  a  term  at  which  it  was  a  physical  as  well  as  a  legal  impossibility 
to  secure  a  trial.    Bearing  in  mind  that  the  great  and  primary  object 
of  that  legislation  is  to  secure  a  speedy  trial  of  that  class  of  cases,  wg 
hold  that  the  term  which  began  on  the  12th  of  May  was  not  such  a  reg- 
ular term  as  the  law  contemplates.    Hence,  the  necessity  for  a  sj^ecial 
term  did  occur,  and  it  should  have  been  ordered.    But  a«  it  was  not 
ordered,  and  a  literal  compliance  with  the  requirements  of  the  statute 
has  thus  been  rendered  impossible,  can  the  relator  be  tliereby  defeated 
of  his  rights  to,  and  the  spirit  of  the  law  thwarted  in  its  imperative  re- 
quirement of  a  speedy  trial  of  the  cause  1    Evidently  not.    Hence  we 
conclude  that  a  special  term  should  be  ordered,  and  we  shall  so  decree. 

Third — As  to  the  other  relief  which  relator  craves  at  our  hands,  we 
think  that  he  is  not  entitled  to  the  same.  If  his  opponent,  under  the 
effect  of  the  dissolution  of  the  injunction  which  was  intended  to  restrain 
his  induction  into  the  office  of  Sheriff,  has  proceeded  to  qualify  and  to 
assume  the  functions  of  the  office,  relator  will  have  his  recourse  against 
him  under  the  bond  of  dissolution ;  if  he  has  not  qualified,  and  the 
former  incumbent  has  continued  in  office,  the  defendant  in  ii^unction 
will  be  liable  to  relator  for  all  damages  and  for  the  emoluments  of 
which  the  relator  will  have  been  deprived  in  the  meantime.  Hence, 
the  injury  which  he  may  sustain  is  not  irreparable,  tlierefore  he  is  not 
entitled  to  an  appeal.    State  ex  rel  Pflug  vs.  Judge,  35  Ann.  765. 

On  this  branch  of  the  case  the  mandamus  must  therefore  be  declined. 
•  It  is  therefore  ordered  that  the  alternative  writ  of  mandamus  herein 
issued,  ordering  the  Judge  of  the  Twenty-fifth  Judicial  District  to 
order  a  special  term  of  the  Twenty-first  Judicial  District  Court  in  and 
for  the  parish  of  Iberia,  for  the  trial  of  the  case  of  Jules  Mestayer  vs. 
P.  A.  Veazie,  be  made  peremptory ;  and  it  is  fui-ther  ordered  that 
Conrad  Debaillon,  judge  of  said  Twenty-fifth  Judicial  District,  do  order 
such  special  term  at  the  earliest  date  which  may  be  consistent  with  his 
duties  in  his  own  district,  and  that  at  the  time  thus  fixed  he  proceed  to 
the  trial  of  said  cause  according  to  law  ,*  and  that  he  pay  all  costs  of 
these  proceedings. 
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No.  1221. 
1'heodore  Fontelieu  vs.  F.  S.  Gates. 

An  nppi'Hl  tl(w«  not  Ue  from  an  order  granting  an  injunction  unless  the  ii^nry  oomplainod  ol 

A    PPEAL  from  tbe  Tweuty-first  District  Court,  Parish  of  Iberia. 
£\.     1  judge  ad  hoc. 

Edward  Simoit  and  Breaux  &  Hall  for  Plaintiff  and  Appellee. 
fVfrf,  Gates,  pro,  per. 

The  opinion  of  the  Court  was  delivered  by 

ilANxiNii,  J.  This  case  comes  up  on  an  intermediate  issue  presented 
in  »  contest  for  a  judgeship.  The  two  parties  were  rival  candidates  for 
that  office  iu  the*  Iberia-St.  Martin  district.  The  plaintiff's  allegation 
i«  thut  tile  returning  gfficer  had  fraudulently  returned  the  defendant  as 
elected,  and  after  setting  forth  in  extenso  the  grounds  in  support  ol 
that  allegation,  prays  that  he,  the  plaintiff,  be  adjudged  to  have  been 
elected.  His  petition  was  filed  May  16th.,  the  election  having  been 
held  on  the  22d.  of  the  previous  month.  Fontelieu  had  been  judge  ot 
that  district  the  preceding  term.  He  recused  himself  and  appointed  a 
judge  of  an  a^oining  district  to  try  the  case. 

On  May  28th.  the  plaintiff  filed  a  supplemental  petition,  alleging  that 
the  Governor  had  in  the  interim  commissioped  Gates,  and  prayed  an 
injunction  restraining  and  forbidding  him  from  exercising  the  functions 
of  the  judgeship.  The  judge  ad  hoc  granted  the  injunction  the  same 
day,  and  on  June  7th.  Gates  obtained  a  suspensive  appeal  therefrom. 
That  is  the  appeal  before  us. 

Fontelieu  moves  to  dismiss  on  the  ground  that  no  appeal  lies  from  an 
order  granting  an  injunction. 

That  is  the  settled  ♦ule ;  the  only  qualification  of  it  being  in  those 
cases  where  the  injury  cannot  be  repaired  in  damages.  Now  so  far  as 
the  defendant  is  personally  concerned,  any  injury  he  may  sustain  is  rep- 
arable, and  therefore  his  appeal  falls  within  the  rule.  State  ex  rel. 
Doullert  v.  Judge,  29  Ann.  869. 

Bat  the  defendant  urges  that  we  shall  consider  and  apply  another 
legal  principle,  which  he  maintains  is  equally  well-settled,  viz  that  a 
jadge  cannot  be  enjoined  from  exercising  the  functions  of  his  office. 

We  have  no  occasion  now  to  pronounce  an  opinion  upon  that  ques- 
tion.    The  mode  by  which  this  case  has  reached  us  is  by  appeal,  and 
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Mnllard  ts.  Anderson. 


an  appeal  does  not  lie  from  such  order  as  is  therein  complained  of.    Tlie 
appeal  therefore  cannot  be  heard. 
Appeal  disiTiisKed. 


No.  1216. 

Mk8.  LaI'UA  M  ALLAH  I),  WIDOW,  ET  AL.  VsJ.  ThOMAS  C.  AnDERSON   KT    VT-. 

ITnder  Section  2:^7  of  the  Revised  Statutes  of  the  United  States,  the  entry  oi  lands  author - 
ised  to  be  made  by  the  corporate  aathoritics  of  towns  "  in  trost  for  the  several  oi»e 
and  benefit  of  the  occupants  thereof,"  is  made  for  the  benefit  of  snoh  occupants,  and  the 
tith)  received  is,  in  efiect,  the  title  of  the  occupants.  Judicial  and  special  mortgairefK 
f^ranted  by  said  occupants  prior  to  the  discovery  of  their  defective  title  attach  to  the 
lands  immediately  ou  the  entry.  Where  proceedings  are  in  progress  to  eu force  such 
mortgagees,  transfer  by  the  occupant  to  a  third  person  is  unlawful  under  Act  Xo.  3  of 
1878,  and  cannot  sustain  a  conveyance  by  the  corporate  authorities  to  such  transferree. 
whose  title  will  be  annulled  at  suit  of  the  occupant's  mortgage  creditors. 

APPEAL  from  tlie  Twenty -fifth  District  Court,  Parish  of  St.  Landry. 
BehaiUon,  J. 

K,  Baillio  for  Plaintiffs  and  Appellees. 

Pei^rodin  <&  LhiBoy  for  Defendants  and  Appellants. 

Tlie  opinion  of  the  (>ourt  was  delivered  by 

Fennbr,  J.  PljiintiflFs  are  creditors  of  Thomas  C.  Anderson  by  jndg- 
ment  rendered  in  1875  and  recorded  in  this  yiarish  in  1877.  In  execu- 
tion of  this  judgment  the}'  seized  a  certain  immovable,  designated  as 
Lot  No.  5  in  the  town  of  Washington,  and  on  failure  of  the  offering  fo^ 
cash,  the  same  was  adjudicated,  on  twelve  months'  credit,  to  Anderson, 
the  judgment  debtor,  for  $3850,  who  furnished  his  twelve  months'  bond 
importing  special  mortgage  and  vendor's  privilege  on  the  property. 
Various  attempts  to  enforce  this  bond  were  thwarted  by  successive 
injunctions  until,  in  February,  1882,  plaintiffs  sued  out  their  last /I. /a., 
under  which  the  property  was  again  seized.  New  injunctions  were 
taken  out,  which  were  in  due  course  dissolved.  • 

The  lot  in  controversy  had  been  held  by  Anderson  under  title  sup- 
posed to  be  valid,  dating  back  to  1849. 

In  the  year  1882,  however,  it  was  discovered  that  a  certain  portion 
of  the  town  of  Washington,  including  this  lot,  had  never  been  validly 
severed  from  the  public  domain  and  still  belonged  t-o  the  United  States. 

Such  a  contingency  seems  to  have  been  not  without  precedent,  and 
Congress  had  provided  means  for  the  protection  of  occupants  of  such 
property  and  the  perfection  of  their  titles  by  sections  2387  and  2391  of 
the  United  States  Revised  Statutes,  which  are  as  follows: 
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*'  Sec.  2387.  Whenever  any  portion  of  the  public  lands  have  been  or 
may  be  settlt^d  upon  and  occupied  as  a  town  site^  not  subject  to  entiy 
imdor  the  ngriculhiral  preemption  laws,  it  is  lawful,  in  case  such  towu 
Iw  int^oriM>rateil,  for  the  corporate  authorities  thereof,  and  if  not  ineor- 
porat-^d,  for  the  judge  of  the  county  court  for  the  county  in  which  eurh 
town  ifi  situated;  ti>  enter  at  the  pro|>er  land  office,  and  at  the  minim  iini 
pi-ii^e^  the  land  so  settled  and  occupied  in  trust  for  the  several  use  mid 
Wuelit  of  the  oe^u]>ant8  thereof,  according  to  their  respective  iutereet« : 
flu^  execution  of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town 
ami  the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such  reg- 
nlntious  Hfi  may  be  prescribed  by  the  legislative  authority  of  the  State 
or  territory  iii  which  the  same  maybe  situated." 

Sectitm  2391,  almost  immedjately  following,  reads  thus: 

"Any  aet.s  of  the  trustees  not  made  in  conformity  to  the  regulations 
alluded  to  in  section  2387,  shall  be  void." 

Acting  in  virtue  of  this  statute,  the  corporate  authorities  of  the  town 
of  Wasliington,  through  their  mayor,  William  Curley,  caused  the  snid 
property  to  hn  eutered  at  the  proper  land  office  and  at  the  minim  ttm 
price,  **  for  the  several  use  and  benefit  of  the  occupants  thereof,"  and 
on  the  20th  day  of  April,  1883,  received  a  certificate  or  receipt  (evi- 
dencing entry  and  title.  It  was  found  that  the  proportion  of  cost  flue 
by  lot  No.  5  was  fifteen  dollars  and,  on  payment  of  this  sum,  the  mayor 
etockd  ready  to  convey  the  title  to  the  occupant  thereof. 

The  vision  of  an  opportunity  to  slip  this  property  out  of  the  h^nds  of 
hi»  parsuing  creditors  immediati^ly  presei.ted  itself  to  Anderson,  and 
on  April  23,  1883,  he  executed  an  act  of  sale  of  the  property  to  Frank 
G-  in  rick  for  two  thousand  dollars,  payable  entirely  in  notes  falling 
due  respectively  on  January  1st,  1884,  and  January  1st,  1885.  Armed 
with  thifi  act  of  sale,  Ulrick  demanded  title  from  Curley,  mayor,  who 
executed  the  same  on  paymant  of  the  fifteen  dollars  above  alluded  U>^ 

On  the  d?scovery  of  these  proceedings,  plaintiffs  instituted  the  pres- 
ent action,  the  objects  of  which  are: 

L  To  have  the  conveyances  from  Anderson  to  Ulrick  and  from  the 
mayor  to  Ulrick  df^creed  to  be  null. 

2.  To  have  the  registry  of  said  sales  and  resultant  mortgages  erased 

nn  the  conveyunre  and  mortgage  books  of  the  parish. 

B.  To  compel  the  mayor  to  receive  the  sum  due  from  Anderson  and 

ereafter  to  execute  a  transfer  in  favor  of  their  debt<or  Anderson. 

From  a  judgment  in  favor  of  plaintiffs,  as  prayed  for,  Ulrick  alone 

a  appealed. 
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We  are  perfectly  clear  upon  the  following  proposiHone: 

1.  That  under  the  provisions  of  wecfioii  2387  United  SUitti!^  Hm^^ 
Statutes,  the  entry  of  this  land  by  the  mtiyor,  Ourley,  wu&  inadt-  m  thi 
trustee  and  for  the  exclusive  benefit  of  Audert^n,  that  he  held  tWrirli 

*  in  trust  for  Anderson,  and  that  his  titlt*  wan,  in  effect,  the  title  nf  An- 
derson, subject  to  the  duty  of  paying  hin  Tiitabie  portion  of  tlie  ctwtof 
entry. 

From  this  it  follows  that,  concediii^f  the  nullity  i»f  Anderson's  idor 
title,  the  property  fell  at  once  under  the  judicial  Uioitj^age  of  plaiDtiffji, 
and  also,  by  the  effect  of  Art.  33CM  Rev,  C,  C  under  their  !i[>efial  nwn- 
«?age  resulting  from  the  twelve  m(nithH*  ImujiK 

In  Robertson  vs.  Wood,  5  Ann.  197,  it  was  held  that  the  receipt  of  a 
United  States  Receiver  for  price  of  public  lands  vested  such  title  a*  to 
subject  the  land  to  judicial  mortgages  recorded  against  the  holder. 
although  the  legal  title  remained  in  the  United  States  until  the  patent 
was  issued,  and  the  holder's  title  was  equitable  merely.  A  siuiilar 
equitable  title  was  vested  in  Anderson  here,  to  be  perfected  into  a  legal 
title  by  conveyance  from  his  trustee,  Curley,  mayor. 

2.  That  considering  the  pendency  of  proceedings  to  execute  the  foi^ 
going  mortgages,  the  transfer  by  Anderson  to  Ulrick  was  unlawful  aod 
without  eftect  as  against  plaintiffs,  under  the  express  provisions  of  Act 
No.  3  of  1878,  amending  Art.  2453  Rev.  C.  C,  and  that  although  not  an 
absolute  nullity,  it  was  null  as  regards  theni.  Copes  vs.  Guilbean.^M 
Ann.  1032. 

3.  That  Curley's  conveyance  to  Ulrick,  except  so  far  as  authorized 
by  the  aforesaid  transfer  from  Anderson  to  Ulnck,  was  utterly  unlaw- 
ful and  void :  and  the  latter  being  itself  avoided,  the  former  necessarih 
falls  with  it. 

The  titles  of  Ulrick,  upon  which  alone  his  rights  rest,  being  thus  de- 
stroyed, his  interest  in  this  controversy  vanishes;  and  he  being  the 
only  appellant,  we  have  no  concern  with  the  propriety  of  the  other 
relief  awarded  to  plaintiffs. 

Judgment  affirmed. 


No.  1228. 
The  State  op  Louisiana  ex  rel.  M.  S.  Crain,  District  Attors 
ET  AL.  vs.  A.  W.  0.  Hicks  et  al. 

Act  No.  71  of  188*2,  for  the  parpose  of  increasing  the  namber  of  jadges  in  the  first  ju( 
district,  clearly  intended  to  limit  the  term  of  the  new  incumbent  to  the  time  of  tli«  v 
general  election,  to  wit.  the22d  of  April,  1884. 


Digitized  by  VjOOQIC 


I 


OPELOUSAS,  JULY,  1884.  837 

state  ex  rel.  Grain  vs.  Hicks. 

That  provision  is  not  violative  of  Art.  109  of  the  Constitution,  which  Axes  the  term  of  oU 

district  judges  at  four  years. 
It  is  the  trae  meaning,  intent  and  spirit  of  the  Constitntion  tha^  general  eleotlonit  for  dUtrlot 

judges  should  occur  only  once  every  four  years ;  aud  that  the  terms  of  all  elective  db- 

trict  judges  should  expire  at  the  same  time. 
Hence,  the  Greneral  Assembly  in  increasing  the  number  of  district  judges  under  iLuthority  of 

Article  110,  cannot  fix  a  term  expiring  at  a  time  different  from  that  at  whicU  expires  tliu 

term  of  all  other  elective  district  judges  in  the  State.    Such  a  provision  wonid  b«  tmovn- 

stltutional. 

APPEAL  from  the   First  District  Court,   Parish  of  Caddo, 
Hall,  J. 

Land  <&  Land  for  the  Relator,  Appellant. 
M.  8.  Grain^  District  Attorney,  for  the  State. 
Wise  cfe  Remdan  and^T.  F,  BeU  for  Defendant  and  Appellee. 
8,  L.  Taylor  m  pro.  per. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  litigation  involves  the  question  of  the  right  to  the 
office  of  one  of  the  judges  of  the  first  judicial  district.  It  aroiie  out  of 
the  following  circumstances : 

The  General  Assembly,  acting  under  authority  of  Article  111)  of  the 
Constitution,  passed  Act  No.  71  of  1882,  for  the  purpose  of  inireusing 
the  number  of  judges  for  that  judicial  district  from  one  to  two. 

The  act  stipulated  that  the  additional  judge  thus  provided  for  ahoulil  ^| 

"be  elected  as  provided  by  law,"  and  an  election  ordered  by  the  Gov- 
ernor in  pursuance  thereof  resulted  in  the  election  of  the  relator,  John 
W.  Jones,  on  the  18th  of  November,  1882. 

Section  3  of  the  act  provides  that  the  additional  judge  *^ftliall  hold 
office  until  the  next  general  election  for  district  judges,  or  until  bis 
successor  shall  be  qualified  according  to  law." 

He  was  accordingly  commissioned  for  **the  t«rm  of  said  office  as  fixed 
by  law." 

In  his  proclamation  for  the  recent  general  election,  held  throughout 
the  State  on  the  22nd  of  April  last  past,  the  Governor  included  two 
judges  for  the  first  judicial  district,  and  at  that  election  S.  L-  Taylor 
and  A.  W.  0.  Hicks,  defendants  herein,  were  elected,  and  they  have 
been  commissioned  and  qualified  as  such. 

In  his  petition  the  relator  concedes  the  legality  of  the  election  of  S, 
L.  Taylor,  who  was  hitherto  the  sole  incumbent  of  the  offire  of  jiulg*' 
of  the  first  judicial  district.     His  suit  is  restricted  to  the  defendMnt, 
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Hicks,  whose  election  is  ii  Viewed  U}  have  been  an  warranted  by  the  Con- 
stitution and  not  sanctioned!  by  the  luws  appUcable  ia  the  pTemiafes, 

Relator's  contention  is:  that  on  the  l^fch  of  November  last>  he  wa* 
elected  for  a  tenn  of  four  s  *^iiV8,  wbieh  U  the  eonstitntioniil  terra  of  rh(- 
offlce  of  district  judges,  tuid  that  nny  pm vision  of  Act  Xf>.  71,  w^liicL 
may  have  warranted  an  elertion  for  said  offict^  at  the  last  general  ejec- 
tion, is  violative  of  Articb-  1(K>  of  tlie  Constitution  and  is*  therefore  noil 
and  void. 

The  defense  is  a  geneniL  deriisil^  coupled  with  the  speeud  pk^a  thiit 
relator  is  estopped  from  qnewtioning  tlie  legality  of  tlie  eleetion  ji»  held, 
by  the  fact  of  his  having  been  a  c^anrlidiite  before  the  Democratic  con- 
vention for  the  nomination  of  that  party  as  eandidare  for  tiie  same  offif* 
at  that  very  election. 

This  appeal  is  taken  by  Judge  Jones  from  aiFad verse  judgment  ren- 
dered by  the  judge  of  thf  adjrjining  district  acting  in  the  place  of  the 
defendants,  Hicks  and  Taylor,  who  recused  theniBelves  on  the  gronnd 
of  interest. 

From  the  foregoing  statement  of  the  pleadings  and  of  the  fact*  in  the 
case,  it  appears  that  the  ^juet^tion  herein  presented  for  aolutinri  k  one 
of  constitutional  law,  involving  a  discussion  of  the  term  of  the  office  tw 
which  Judge  Jones  was  elected  in  November  last. 

His  main  argument  is,  that  a  proper  construction  of  sec.  3  of  Act  No. 
71  would  fix  the  tenn  of  his  office  at  four  years,  to  begin  from  the  date 
of  his  election,  and  that  under  any  other  construction  the  section  would 
be  unconstitutional,  as  violative  of  Art.  109,  which  provides  that  dis- 
trict judges  "shall  be  elect-ed  for  the  term  of  four  years." 

Henc«,  he  contends  that  no  election  coidd  be  constitutionally  held  for 
that  affice  before  November,  1886.  Under  his  construction,  a  special 
election  should  be  ordered  at  that  time  and  every  four  years  thereafter. 
The  same  necessity  woidd  arise  in  the  case  of  the  additional  judge  for 
the  twelfth  judicial  district  created  by  operation  of  Act  No.  22  of  18©, 
and  of  every  additianal  judge  which  the  Legislature  may  create  atite 
option  under  Article  110  of  the  Constitution. 

Now,  as  the  Legislature  meets  in  the  month  of  May  only  every  two 
years,  and  that  in  one  of  those  years  there  is  no  general  election,  and 
that  in  the  other  the  general  election  is  held  in  tlie  month  immediately 
preceding  the  meeting  of  the  General  Assembly,  it  follows  that  tl  t 
would  be  as  many  special  elections  for  district  judges  as  the  nnmbe.  >f 
such  offices  which  the  Legislature  may  provide  for. 

A  careful  study  of  the  system  of  Government  contemplated  by  it- 
Constitution,  clearly  demonstrates  that  sudi  a  frequency  of  electi<   *, 
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and  such  want  of  aniformity  in  the  expiration  of  the  terms  of  iinportant 
eon^titutiimal  oliice^^,  are.  dashingly  hostile  to  the  ruling  spirit  of  our 
ari^anic  law.  Hie  term  of  four  years  is  the  shortest  term  of  all  tiie 
elective  offices*  creat^^d  and  provided  for  by  the  Constitution. 

The  trut^  mt^aniu^jf  and  intent  of  that  instrument,  when  conBtrued  un^ 
dev  the  guidance  of  that  rardinal  canon  of  interpretation  xvhii^U  requirei* 
tha^t  all  the  part^  of  an  instrument  must  be  construed  together,  with  a 
view  to  ^Jve  effect  to  every  part  and  to  harmonize  all  the  parts  into 
iiniforaiity,  appears  tliat  all  elective  offices  were  to  expire  at  the  same 
time^  and  that  all  the  incumbents  should  be  elected  at  one  and  the 
BHTue  i^lectioTj.  State  ex  rel,  Shakespeare  vs.  Patton,  a3  Ann.  1207; 
State  er  rd.  Railroad  Company  vs.  Cage,  34  Ann.  509. 

In  order  to  better  guard  against  the  well  recognized  attendant  evil^ 
of  too  frequent  elections,  the  framers  of  the  Constitution  went  to  the 
extent  of  ref|nirinjuj  that  all  parochial  elections  and  the  municii^al  elee- 
tious  of  the  two  largest  cities  in  the  State  should  be  held  on  the  same 
ila.y  as  the  ^en^Tal  election,  ^^and  not  oflmier  than  once  in  four  tfears.^^ 
Article  192*  This  settled  determination  to  avoid  the  dreaded  rpcur- 
renee  of  frequent  elections  culminated  in  the  adoption  of  Article  191, 
which  provides^  tint  *Hhe  general  State  elections  shall  be  held  onee 
every  four  years. 

This  was  followed  by  Article  262,  which  required  that  »\\  offiuera 
wlukse  election  was  provided  for  in- the  Constitution  should  he  elected 
on  the  first  Tuesday  of  December,  1879.  And  imder  the  provisions  of 
Artiele  205,  the  term  uf  the  officers  thus  elected  terminated  rts  thnii^li 
the  election  had  V*eeu  h olden  on  the  first  Tuesday  after  the  third  Mon- 
day in  April,  iSm, 

A  proper  eoustnietiou  of  the  Constitution  makes  it  perl'eetly  el  ear 
that  the  term  of  office  of  all  the  elective  district  jud^^e.s  in  t!ie  ^^tat.e 
expired  on  the  ftret  Tueiiday  after  the  third  Monday  in  April  last  past, 
and  will  eontinne  to  e\  [lire  at  the  same  time  every  four  veurs  theiestfter. 
We  are  equally  clear  in  oui-  conviction  that  the  rule  was  intended  by 
the  framers  of  the  organic  law  to  apply  to  the  terra  of  office  of  .]udg(^« 
created  by  the  Legi?^lature  under  authority  of  Article  lin.  A  diftereut 
ruling  would  ett)&ctua!ly  destroy  tlie  intended  uniformit;^'  of  tVie  system, 
and  w^nuld  utterly  defeat  the  well  guarded  precaution  of  the  iTJj^trumeut 
to  avoid  the  evil  of  too  frequent  elections. 

It  might  with  as  much  plausibility  be  argued  in  the  isense  of  relator^a 
contention  that,  if  tJje  Legislature  were  to  create  a  new  parish  at  its 
present  session  and  order  an  election  for  representatives  in  said  panKli 
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in  time  for  the  next  session  (in  1  ?^66),  thiU  the  t^nn  of  offic*?  of  such  rep- 
resentatives would  expire  only  four  years  after  their  elrcUon :  and  that 
in  the  future  the  election  for  the  UK^mbera  frani  the  parish  thutt  erealfd 
would  be  held  at  a  time  diflfei*ent  from  that  of  all  other  memiien*  of  rbe 
General  Assembly.  The  reverse  of  that  piT>positiuii  ir  th(*  tnitb  ^M  k 
too  plain  for  argument. 

The  only  special  elections  auHion^ed  or  eoutemplatal  by  the  Coiiati- 
ttttion  are  those  intended  to  fill  vM<^aiicicfi  and  that  for  the  iineipiret! 
term  of  the  oflSce  which  may  became  vacant.     Articles  2i,  IOli»  101 

It  is  therefore  clear  to  our  mind»  that  in  creating  an  additional  jiid^f 
under  the  provisions  of  Article  1  Ul  the  Lej^ialatiire  is  powerlei^H  to  rit 
the  expiration  of  the  term  of  the  ottle*^  at  a  time  otiier  than  that  ihc<i 
by  the  Constitution  for  the  expiration  of  the  term  of  office  of  all  the 
elective  district  judges  in  the  State. 

Hence,  we  hold  that  this  featTire  of  Act  No.  71,  now  tmder  cou^idera* 
tion,  is  so  far  from  being  violative  of  the  Constitution,  that  a  different 
provision  would,  on  the  contrary,  be  taiut<^d  with  nnconstitutionnlitj. 

But  relator  argues  that  the  hingiiag*;  of  the  section  is  liable  to  ivfi* 
constructions.  It  may  be  construed  aa  Umiting  the  term  of  the  office 
to  April,  1884 — or  to  some  future  time  at  which  a  aiieceafior  maybe 
elected  and  qualified  according  to  law. 

He  then  contends  that  if  the  first  limit  was  intended,  the  provifloD 
must  be  held  as  violative  of  Artiel©  109.  If  the  latter  was  contem- 
plated, then  the  term  must  be  held  as  expiring  only  in  Xovcmben  13c*>, 

There  is  absolutely  no  force  in  the  argunient.  If  the  legislative  in- 
tent had  been  to  fix  a  term  longi^r  than  until  April,  1684,  it  wonld  liaT<* 
been  unconstitutional,  as  we  have  already  shown.  But  in  point  of  feet, 
no  such  intention  can  bo  eked  out  of  the  language  of  the  section.  The 
intent  to  limit  the  term  "at  the  next  general  election  for  district 
judges,"  is  manifest  and  unambiguous.  The  words  "or  until  his  suc- 
cessor shall  be  qualified,"  do  not  and  cannot  alter  the  plain  meaning  of 
the  previous  sentence,  which  remains  unshaken  and  mandatory  in  the 
letter  of  its  provision.  The  use  of  these  words  amounts  to  nothing 
more  than  an  express  mention  in  the  act  of  an  implied  condition  in  the 
expiration  of  the  term  of  all  offices,  resulting  from  Article  161  of  tfie 
Constitution,  which  provides  that  "all  oflScers  shall  continue  to  di 
charge  the  duties  of  their  offices  until  their  successo-is  shall  be  induct* 
into  oflSce." 

Our  conclusion  is,  therefore,  that  Judge  Jones  had  been  elected  for 
term  which  expired  at  the  last  general  election  for  district  judge 
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which  took  place  on  the  22d  of  April,  1884,  and  that  he  is  now  functus 
i*0icw.  In  his  elaborate  opinion,  the  district  judge  devotes  considera- 
ble time  fo  Hhow  that  the  election  \ of  Judge  Jones  in  November,  1882, 
wan  legaUy  held,  and  that  the  Governor  had  ample  power  and  author- 
ity to  ordtT  the  ^ame.  But  the  discussion  of  that  question  would  throw 
tio  li^ht  on  the  present  controversy,  which  restricts  the  issue  to  the 
legality  of  tlie  defendant  Hicks'  election.  For  the  purpose  of  this  opin- 
ion, we  assumed  the  legality  of  the  election.  Under  our  views  of  the 
ca^e^  we  also  eliminate  the  discussion  on  the  plea  of  estoppel  interposed 
by  the  defenditDfc. 

The  judgment  appealed  from  is,  therefore,  affirmed,  at  the  costs  of 
relator  Jones  in  both  courts. 


No.  1212. 
Chehcent  City  Ice  Company  vs.  Abram  Ermann.  '  , 

^  litigant  who  faiU  tu  prodace  proof  within  his  reach  creates  a  presninptlon  that  it  would  .^"°.  ^^'i 

b«  pr^udiulnl  tn  his  case,  and  this  presomption  is  strengthened  when  the  evidence  is  L^  ^}\ 

tn  hin.  poAJipjiiioa  and  has  been  called  for  by  his  adversary  by  a  demand  upon  him  to  '— 

produce  it.  1^12  j^7^, 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 

P.  E.  Meiit^  and  Foster  d;  8uthon  for  Plaintiff  and  Appellee. 
B.  F.  Whu^hester  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

MiNKixfi,  J.  The  suit  is  for  the  recovery  of  two  thousand  nine  hun- 
dred and  fifteen  dollars  for  ice  furnished  the  defendant,  whose  defence 
is  that  be  bought  the  ice  fi-om  one  Joseph  Dreyfus  [ind  owes  the  plain  • 
tiff  nothing. 

The  defendant  is  an  ice  dealer  in  Morgan  City.  Dreyfus  was  a  whole- 
sale dealer  in  liquors  and  cigars  in  New  Orleans,  was  the  personal  friend 
of  Ermann,  and  the  medium  through  whom  Ermann^s  drafts,  cheques, 
etc.  were  collected.  Ermann's  funds  were  left  with  Dreyfus,  and  he 
drew  on  Drejfu*.  whenever  there  was  occasion.  Dreyfus  failed  in  Oc- 
tol)er  I8f3.  The  ice  was  furnished  in  September  and  October,  the  last 
Hlijpmeut  iMHTig  cm  the  19th.  several  days  before  Dreyfus'  failure. 

Erniann't^  fontention  is  that  Dreyfus  was  his  commission  merchant, 
from  whom  he  ordered  ice  and  whom  he  paid  for  it  by  the  several  re- 
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mittances  he  made  from  time  to  time.  There  does  not  appear  to  have 
been  any  settlement  of  their  accounts.  There  is  nothing  to  shew  that 
Dreyfns  charged  Ermann^  with  these  several  *ice-bills,  and  that  Er- 
mann's  fands  in  Dreyfus'  hands  were  thereby  diminished.  Dieyfus 
says  he  owes'Ermann  nothing  on  account.  Ermann  says  "when  Mr. 
Dreyfus  failed  he  owed  him  a  little  amount,  which  has  since  been  paid.'' 
Dreyfus  swears  stontly  tliat  he  alone  owes  the  biD,  but  neither  he  Dor 
Ermann  have  furnished  any  evidence  beyond  their  o\\'n  asaeveratioBS 
that  they  or  either  of  them  understood  at  the  time  that  the  one  was 
selling  ice  and  the  other  was  buying  it,  much  less  is  there  proof  that 
the  plaintiff  understood  it  was  selling  ice  to  Dreyfus  and  was  looking 
to  him  for  payment. 

And  a  significant  fact  is  that  tli  e  plaintiff  endeavoured  to  famish  such 
proof  as  would  shew  the  contemporaneous  aeta  of  the  parties,  and  was 
thwarted  by  the  defendant.  The  plaintiff  gave  the  defendant  notice 
before  the  trial  to  produce  his  cheque  book  and  the  several  bills  of  the 
plaintiff  for  the  sixteen  shipments  of  ice.  If  it  were  a  fact  that  thelw 
Co.  was  selling  to  Dreyfns,  these  bills  would  have  shewn  it,  and  woiild 
have  therefore  established  that  the  plaintiff  was  giving  credit  all 
the  time  to  Dreyfus  alone.  The  defendant  did  not  produce  them,  and 
says  he  made  no  effort  to  get  them^  The  presumption  is  always  aril 
inevitably  against  a  litigant  who  fails  to  furnish  evidence  within  his 
reach,  and  it  is  the  stronger,  when  the  documents,  writings,  etc  would 
be  conclusive  in  establishing  his  case.  It  is  a  legal  inference  that  the 
writings  would  prejudice  him  whenever  he  fails  to  produce  them,  and 
when  too  his  adversary  had  challenged  the  production  of  them  as  a  de- 
cisive test  of  their  respective  pretensions. 

The  lower  court  gave  judgment  for  the  full  demand. 

Judgment  affirmed. 


No.  1217. 
Joseph  Jacobs  vs.  Dora  Tobelman. 

The  fAot  that  a  hasband,  who  has  obtained  a  jadf^ment  of  separation  from  bed  and  ^oard 
against  his  wife,  continues  to  occnpy  the  same  house  as  his  wife,  bnt  separate  apsrt- 
ments.  while  he  in  preparing  a  new  home  to  which  he  moves  alone  sa  soon  as  it  is  readr. 
will  not  be  constrned  as  a  reconciliation  under  the  Civil  Code. 

Those  circumstances  will  not  bar  his  right  to  a  divorce  one  year  after  the  rendition  of  tl 
Judgment  of  separation. 

A    PPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mar 
-JjL     Chode,  J. 
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Grdrao  ts.  Guilbean. 


Z>.  Oaffery  for  Plaintiff  and  Appellee. 

A.  C,  AUen  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

Poch6,  J.  This  is  an  action  for  divorce  predicated  on  a  judgment  of 
reparation  from  bed  and  board,  rendered  at  the  instance  of  the  husband 
more  than  one  year^previous  to  the  institution  of  present  suit. 

The  defense  is  an  alleged  reconciliation  of  the  parties  since  the  ren- 
dition of  the  j\idgment  of  separation. 

The  present  appeal  has  been  taken  by  the  defendant  from  a  judg- 
ment decreeing  the  divorce  prayed  for. 

The  evidence  fails  to  sustain  the  defense.     The  proof  is  that,  for  sev-  f 

eral  months  after  the  judgment  of  separation,  plaintiff  continued  to 
live  in  the  former  domicile  of  the  spouses,  under  the  same  roof  with  his  ^  - 

wife  but  in  separate  rooms;  and  that  he  continued  to  provide  for  the 
support  of  the  wife  and  of  the  children,  issue  of  the  marriage,  who  had 
been  placed  in  the  custody  of  the  husband. 

It  also  appears,  from  the  evidence  that  plaintiff  is  a  poor  man  and 
had  no  other  place  to  live  at  pending  his  efforts  to  build  up  and  rees- 
tablish another  home  and  a  new  place  of  business. 

As  soon  as  his  new  home  was  prepared,  he  moved  into  it  and  has 
since  lived  in  it,  separated  from  the  defendant.  As  he  had  no  other 
home,  while  he  was  preparing  to  move  away,  he  had  no  other  alterna- 
tive but  to  continue  to  dwell  under  the  same  roof  with  his  wife,  or  to 
expel  her  from  that  house.  The  course  which  he  adopted  was  doubt- 
less dictated  by  feelings  of  humanity  which  courts  of  justice  should  en- 
courage rather  than  discountenance. 

These  facts  do  not  constitute  in  our  opinion  a  reconciliation  within 
the  meaning  of  our  Code.  Hence,  we  conclude  with  the  district  judge, 
that  plaintiff  was  entitled  to  a  decree  of  divorce  a  vinculo  matrimonii. 

Judgment  affirmed. 


No.  1214. 
Jean  Gerac  et  al.  vs.  U.  A.  Guilbeau  et  als. 

Where  a  party  is  in  posHession  under  a  t>az  titie,  pritna  facie  valid,  a  seizure  cannot  be  legally 

made  of  the  property  by  other  parties  enforcing  claims  against  former  owners.    A  direct 

action  must  first  be  resorted  to  to  annul  the  title. 
Where  a  new  trial  has  been  prayed  as  to  certain  specified  parts  or  features  of  a  Judgment : 

has  been  granted,  had,  and  another  Judgment  rendered  as  to  such  parts,  the  Judgment  so 

Car  as  uncomplained  of  will  not  be  reviewed  in  this  Court. 
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PPEAL  from  the  Twenty-first  District  Court.  Parish  of  St.  Martin. 
Fontelieu,  J. 


Edward  Simon  and  C,  H.  Mwiton  for  Plain tiflfe  and  Appellees. 
F,  Voorhiss  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Manning,  J.  The  plain  tiffs,  claiming  to  be  owners  of  certain  lands, 
injoin  tlie  sale  of  them  under  the  foreclosure  of  a  mortgage  given  by  a 
former  owner  after  the  divestiture  of  her  title. 

The  lands  belonged  to  Ann  Offutt.  In  1873  they  were  sold  for  taxes, 
the  State  becoming  the  adjudicatee,  and  in  1881  the  plaintiffs  bought 
at  a  sale  by  public  auction  provoked  by  the  State.  Both  these  deeds 
were  recorded.  In  1871),  several  years  after  the  deed  to  the  State  had 
been  recorded,  Mrs.  Offutt  mortgaged  the  lands  to  Anderson,  and  her 
mortgage  note  was  transferred  to  a  mercantile  firm  who  are  the  seizing 
creditors  in  this  instance,  and  co-defendants  with  the  sheriff. 

The  plaintiffs  had  possession  under  their  deed  when  the  seizure  was 
made,  and  they  invoke  the  protection  of  that  rule  which  requires  a 
party  to  proceed  by  direct  action  to  annul  a  prima-  facie  valid  title,  and 
forbids  him  seizing  in  disregard  of  such  title.  ^ 

This  principle  has  been  maintained  in  a  seines  of  decisions  and  may 
be  considered  too  well  settled  1o  be  now  called  in  question.  Coco  v. 
Thienman,  25  Ann.  236;  Lannes  v.  Work.  Bank,  29  Ann.  112:  Jnrey 
V.  Allison,  30  Ann.  1234 ;  Ludeling  v.  McGuire,  35  Ann.  893. 

The  judgment  of  the  lower  court  was  in  ac<*.ordance  with  this  juris- 
prudence. 

The  plaintiffs  had  prayed  in  their  petition  for  damages,  by  way  of 
attorneys  fees,  for  the  expense  they  were  driven  to  in  obtaining  the 
injunction.  The  lower  judge  perpetuated  the  injunction,  but  rejected 
the  demand  for  damages.  The  plaintiffs  have  not  filed  any  prayer  fin- 
amendment  of  the  judgment.  The  mention  of  the  matter  in  their  brief 
does  not  suffice. 

Judgment  affirmed. 


On  Rehearing. 

The  land  is  described  in  the  seizure  and  advertisement  as  lots  1—14 
inclusive  of  sec.  28  of  a  designated  township.  On  the  first  trial  below 
the  judge  perpetuated  the  injunction  in  Feb.  1883  without  reservation. 
The  defendants  prayed  a  new  trial  on  the  g^i^ound  that  the  tax  title  does 
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not  iiieliidie  lot  No.  1,  and  that  ^'  tlie  same  might  be  said  of  lota  2  and 
SJ^  The  new  trial  prayed  was  restricted  by  the  defendants  thenifteh^aa 
to  "the  property  described  in  their  motion,'^  and  was  granted  accord- 
ingly. It  was  had  in  Feb.  1884,  and  the  judgment  maintained  that  ren* 
tiered  Lu  1^83  except  as  to  lot  No.  1,  as  to  which  the  injunction  was 
(liasolTed.     That  is  the  judgment  we  affirmed. 

The  defendants  on  rehearing  urge  upon  us  to  except  lots  2  and  1% 
which  thL^y  falteringly  suggested  "might  be"  in  the  same  condition  a^ 
lot  T*^o,  J  T  ft*if«  also  lots  6  and  8.  We  cannot  touch  the  judgment  of  1883 
as  to  thene  two  last  lots.  It  is  true  that  both  of  them  as  well  as  Nob, 
2  and  3  are  not  included  in  the  tax  sale.     Therefore 

U  is  ordered  and  adjudged  that  our  decree  and  the  judgment  of  the 
lower  court  be  amended  by  dissolving  the  injunction  as  to  lots  Nos.  2 
and  3  of  the  section  designated,  and  as  thus  amended  that  it  be  the 
judgment  of  this  Court,  the  plaintiffs  paying  the  costs  of  this  appeal* 


No.  1220. 
Belovie  GranctEii,  Adm'r,  vs.  Joseph  S.  Reld,  Adm*r. 

The  Aucond  administrator  of  a  sacceftsion  who  saes  the  succession  of  the  first  adQiinjiit.ratiir 
af  the  same  succession  for  a  moneyed  judgment  for  funds  alleged  to  have  biwn  received 
hr  Maid  administrator  and  unaccounted,  will  be  successfully  m^t  by  an  excepiioa  of  no 
caufte  uf  nctlon.    His  suit  should  be  for  an  account  and  not  for  a  moneyed  jndgmeui. 


A. 


PPEAL  frpm  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Mead  J  J. 


G.  A.  Faurnet  an(V  F,  A,  Gallaugher  for  Plaintiff  and  Appellant* 
Geo,  H.  Wells  for  Defendant  and  Appellee. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PocH:fi»  J.  The  motion  to  dismiss  this  appeal  is  predicated  on  an 
alleged  deficient  bond  of  appeal.  The  bond  is  in  favor  of  '*  Thaddeus 
Mayo,  clerk  district  court,"  etc.,  and  appellee  contends  that  the  descrip- 
tion is  fatnlly  defective. 

The  body  of  the  bond  contains  the  statement  that  the  appeal  is  taken 
from  the  District  Court  of  the  Parish  of  Calcasieu,  and  it  thus  infoimi^ 
the  reader  that  the  bond  is  in  favor  of  Thaddeus  Mayo,  clerk  of  the 
Di&trict  Court  of  the  Parish  of  Calcasieu.    A  similar  bond  was  held  good 
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by  our  immedinte  predecesBOvs  in  the  case  of  Escliert  vs.  HarrisoD,  29 
Ann.  860.  Witli  them  we  deprecate  and  must  discourage  "this  caivlei^ 
and  slipshod  way  of  preparing  legal  papers,-'  but  like  them  we  hold  the 
infonnality  is  not  sufficient  to  defeat  the  appellant  in  his  constitutional 
right  of  appeal. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Mekitsj. 

Plain tift',  as  the  second  administrator  of  the  succes.si<iu  of  Eiii^i-:nid 
Benoist,  seeks  to  recover  a  moneyed  judgment  against  the  succession 
of  David  John  Reid,  who  was  the  first  administrator  of  the  Benoist  sue- 
cession  J  for  fimds  alleged  to  have  been  received  by  D.  J.  Reid  durinjr 
his  administi'ation  and  not^accounted  for. 

The  defense  was  an  exception,  containing  among  other  gi'oands  that 
of  no  cause  of  action.  The  exception  was  sustained  and  the  plaintiff 
appeals. 

The  substantial  allegations  of  the  petition  are  that  the  tirst  adminis 
trator,  Reid,  caused  a  sale  of  the  succession  property  to  be  made  on 
t«rms — part  ia  cash  and  on  credit — the  proceeds  of  which  sale  he  "col- 
lected or  ought  to  have  collected  and  realized,"  and  that  he  dispoaed  of 
other  property  of  the  succession  alleged  to  be  worth  a  specific  amount, 
for  which  he  is  responsible;  that  out  of  the  funds  thus  realized  hehns 
paid  over  to  the  heirs  of  Benoist  the  sum  of  eight  hundred  and  thirty- 
five  dollars,  by  means  of  purchases  made  by  said  heii-s  at  the  succes- 
sion sale,  and  that  he  died  without  having  account4.'d  for  the  balance  of 
the  succession  property. 

The  striking  feature  of  the  pleadings  is  that  the,defendant  succession 
is  to  be  credited  in  the  sum  of  $835  to  the  debit  of  certain  heirs  of  Be- 
noist, but  the  names  and  the  number  of  such  heirs  is  not  given,  and  of 
course  they  are  not  parties  to  the  suit.  Hence,  they  could  not  be  bound 
by  the  judgiuent  prayed  for,  and  therefore  such  a  judgment  conld  be  no 
bar  to  £gi  action^by  these  heirs  against  the  succession  of  Reid  for  tiiat 
very,  amount.  This  consideration  fairly  illustrates  the  Tiisdoni  of  the 
rule  of  jurisprudence  which  prescribes  that  in  such  cases  the  action 
sliould  not  be  for  a  moneyed  judgment  against  the  unfaithful  adminis- 
trator, but  it  should  be  for  an  account. 

In  such  a  proceeding  all  proper  and  necessaiy  parties  conld  b 
brought  before  the  court,  and  the  judgment  would  be  final  and  bindini 
on  all  parties  in  interest.  Thomas,  adm'r,  vi^.  Bonrgeat,  ex,  1  Rob.  * 
Succession  of  L.  A.  Rachal,  12  Ann.  717. 
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The  wis^doifci  of  the  rule  is  further  illustrated  by  the  fiict  that  in  Ids 
petition  plaintiff  does  not,  as  he  could  not,  allege  that  Reid  Utid  received 
a  definite  amount  of  succession  funds,  but  his  allegation  is  qualitied  by 
the  significant  averment  that  a  specific  amount  was  duo  and  that  the 
iidministrator  ought  to  have  collected  the  same.  We  imte  also  that 
plaintiff  does  not  allege  that  tlie  sum  of  $835  is  the  only  credit  to  whicl* 
the  former  administrator  is  entitled,  but  he  specially  nnticipatea  tba* 
he  may  be  entitled  to  further  credits  and  reserves  his  right  therefor. 

It  is  therefore  clear  to  our  minds  that  all  the  allegations  of  plaint  iff 's 
petition,  «ven  taken  as  true,  could  not  justify  a  moneyed  jadgnieut  for 
any  sjHJcific  amount  against  the  sm^cession  of  David  J.  Roid,  but  thai 
they  could  at  most  justify  an  action  for  an  account,  by  nit^inft  of  wliicK 
the  matters  vaguely  alleged  could  be  adjusted  with  legal  certainty. 

The  exception  was,  therefore,  properly  taken  and  corre<^tIy  sustained. 

Judgment  affirmed.  * 


No.  1219. 
jAMEf*  A.  BLA.NC,  Adm'r,  et  al.  VS.  Lastie  Dufk/:  kt  al. 

VThere  one  appointed  as  a  carator  of  a  vacant  saccession  has  brought  nuh  hi  tfmt  rapacttj         UO    438| 
to  recover  from  third  poHsesRorg  land  belonj^ing  to  the  Rnccession.  ci^wtlnn  in  i^ucb  f*nit       \  36    847' 
will  operate  as  an  intermption  of  prescription  in  favor  of  the  true  lii^irn  lind  repn^^pntH-        ' 
tives,  although  the  appointment  of  a  curator  wan  a  nullity.    It  ia  HiiffliGie'Dt  thiit  thn  df 
fendantshad  been  seasonably  notified  by  jndicial  demand  and  citntian  nf  the  Ktlw  which 
are  the  foundation  of  the  demand. 

The  transfer  by  parties  of  their  rights  in  property  involved  in  such  a  Muit,  tu  a  rLiiifl  per^aii, 
provided  the  suit  itself  is  not  discontinued  or  abandoned,  is  not  such  an  abandoniDfiut  an 
wiU.  defeat  the  interruption  by  citation,  in  their  favor,  upon  the  reverRluii  to  thom  of  tbe 
rights  so  transferred. 

A    PPEAL  from  tlie  Tliirteenth  District  Court,  Pariah  of  ;^t  Laudry, 
l\.     Hudspeth,  J. 

Perrodin  <&  DuBoy  for  Plaintiflfe  and  Ap]>e]lee8. 

Lewis  ct-  jBro.,  K.  Ballio  and  H.  L.  Garland  for  Defend  nil  t^  and  Ap- 
I        pell  ants. 

The  opinion  ol  the  Court  was  delivered  by 

IPenxer,  J.     Prior  to  the  year  1818,  Antoine  Blanc  died  in  St.  Landry 
parish,  leaving  a  large  tract  of  land  in  said  parish,  wliit-h  is  tbe  subject 
of  the  present  litigation.     On  June  20, 1819,  the  brother  of  the  deceased, 
''         Louis  Blanc,  accepted  the  succession,  as  sole  heir,  with  l>eiiefit  of  inven- 
tory, which  acceptance  was  duly  recorded.    On  June  21,  1819,  an  esti- 
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mative  inventory  of  the  succession  was  taken.  By  due  proceedings  the 
land  was  sold  at  public  oflTering  in  the  same  year,  on  terms  of  credit,  to 
Mace  and  Guilleland.  Mace  being  unable  to  pay  the  price,  retroceded 
his  undivided  share  to  Louis  Blanc,  by  act  duly  recorded.  GoiUeland, 
failing  to  pay,  Louis  Blanc  obtained  judgment  against  him,  seized,  sold 
and  became  the  purchaser  of  his  share  of  the  land. 
.  By  the  effect  of  these  proceedings,  Louis  Blanc  became  in  1821  the 
sole  and  undisputed  owner  of  the  land,  under  valid  titles  duly  recorded. 

Notwithstanding  this  condition  of  affairs,  and  probably  in  ignorance 
of  them,  the  succession  of  Antoine  Blanc  was  reopened  in  this  parish 
in  1868,  Elbert  Gantt  was  appointed  administrator  thereof,  the  land  in 
controversy  was  inventoried  as  belonging  to  his  succession,  and,  in  doe. 
course  of  probate  proceedings,  it  was  sold  and  adjudicated  to  Jas.  K. 
Dixon,  under  whose  title  thus  derived  the  present  defendants  hold  the 
land.  4 

This  is  a  petitory  action  brought  by  the  administrator  and  heirs  of 
Louis  Blanc  to  recover  the  land. 

The  title  of  Dixon,  under  whom  defendants  hold,  dates  from  January 
11,  1870. 

The  instant  suit  was  only  filed  in  February  1882. 

Two  propositions  maybe  laid  down,  at  the  threshold,  as  irrefragable: 

1.  That  the  sale  under  which  defendants  bold,  being  the  sale  of  the 
proi)erty  of  another,  was  null. 

2.  That,  nevertheless,  the  title  of  defendants  being  just  and  transi- 
tive of  property,  peaceable  and  uninterrupted  possession  therennder  in 
good  fftith  for  ten  years  would  perfect  their  title  by  prescription. 

It  thus  became  incumbent  on  plaintiffs  to  establish  an  intermption 
of  prescription.  To  meet  this  exigency,  plaintiff's  rely  upon  citation  of 
defendants  made  in  1879,  in  a  suit  entitled  C.  C.  Duson,  curator,  vs. 
Lastie  Dupr6  and  others,  which  was  twice  before  this  Court.  See  32 
Ann.  896,-  33  Ann.  1131. 

The  succession  of  Louis  Blanc  had  been  opened  in  this  parish  as  a 
vacant  estate  and  C.  C.  Duson  had  been  appointed  and  qualified  as 
curator  thereof.  In  that  capacity  he  brought  the  suit  referred  to  against 
the  same  defendants  and  upon  the  identical  cause  of  action  presented 
in  the  present  action. 

To  the  effect  of  this  citation,  as  interruptive  of  prescription,  it  is  fin 
objected  that  Duson,  curator,  did  not  represent  the  succession  of  Lonij 
Blanc  or  his  heirs,  for  the  reason  that  his  appointment  was  a  nullity  < 
two  grounds: 
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1.  That  Louis  Blanc  having  died  in  the  parish  of  Orleans,  where  he 
resided,  the  probate  court  of  St.  Landry  had  no  jurisdiction  over  his 
saccessiou. 

2.  That  Louis  Blanc  having  left  heirs  residing  in  the  State,  the  suc- 
cession was  not  vacant  and  the  court  was  without  power  to  deal  with 
it  as  such. 

By  reference  to  32  Ann.  886,  it  will  be  seen  that  these  very  objections 
were  urged  to  Duson's  capacity  in  that  suit,  and  were  overruled  on  the 
ground  that  the  nullity  of  Duson's  appointment  was  not  apparent  on 
the  face  of  the  pleadings,  and  capacity  could  not  be  questioned  collat- 
erally. 

Defendants  say,  however,  that  in  the  instant  case  the  facts  upon 
which  the  nullity  rests  are  apparent  on  the  face  of  plaintiffs'  own 
pleadings  and,  therefore,  may  be  noticed  by  the  Court. 

We  will  not  discuss  this  question.  Conceding  the  nullity  of  Duson's 
ap]>ointment  as  curator,  we  still  think  his  suit,  in  that  capacity,  sufficed 
to  interrupt  prescription.  He  acted  as  the  representative  of  the  suc- 
c«*.ssion  of  Louis  Blanc  under  an  appointment  by  a  court  for  that  pur- 
pose. Had  he  recovered  the  property,  his  recovery  would  have  inured 
to  the  benefit  of  the  succession  of  Louis  Blanc  or  of  those  entitled 
thereto,  whoever  they  might  be.  The  literal  terms  of  Art.  3518  C.  C. 
were  complied  with,  viz:  "A  legal  interruption  takes  place  when  the 
possessor  has  been  cited  to  appear  before  a  court  of  justice  either  on 
account  of  the  ownership  or  of  the  possession."  The  defendants  were 
cited  to  appear  before  a  court  on  Account  of  ownership  asserted  in  be- 
half of  the  succession  of  Louis  Blanc  by  one  claiming  to  represent  that 
succession  under  judicial  appointment  prima  fade  valid,  and  we  think 
the  plaintiffs  are  entitled  to  the  benefits  of  the  interruption,  as  they 
would  have  been  entitled  to  the  fruits  of  the  recovery  had  it  taken 
place.  The  case  falls  clearly  within  the  broad  doctrine  heretofore  laid 
down  by  this  Court:  "  In  order  to  determine  the  extent  and  effect  of  a 
legal  interruption,  we  must  inquire  more  particularly  into  the  object 
and  cause  of  the  action  than  into  the  right  of  the  plaintiffs  the  manner  in 
which  it  is  prosecuted  and  the  competency  of  the  court  in  which  it  is 
instituted,  and  endeavor  to  ascertain  how  far  the  knowledge  of  the  titles 
on  which  the  action  is  founded  has,  been  brought  home  to  the  defendant 
by  the  judicial  demand;  and  we  do  not  hesitate  to  conclude  that,  if  it 
be  established  that  the  defendant  has  been  judicially  notified  of  the 
titles  which  are  the  foundation  of  tlie  demand,  so  as  to  acquire  a  suffi- 
cient knowledge  of  the  rights  which  are  sought  to  be  enforced  against 
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him  by  a  suit,  there  rednltn  fi-om  said  suit  a  legal  iutemiption  in  favor 
of  those  to  whom  stich  rights  belong.''^     Flower  vs.  O'Connor,  17  La.  219. 

It  is  next  contended  tliat  even  if  the  citation  in  that  suit  wa8  effective 
in  favor  of  plaintiffs  as  an  interruption  of  prescription,  its  effect  wa« 
lost  by  reason  of  plaintiffs'  abandonment  of  the  suit  under  Art.  3519  C. 
C.  which  declares :  "  If  the  plaintiff  in  this  case,  after  having  made  his 
demand,  abandons  or  discontinues  it,  the  interruption  shall  be  consid- 
ered as  never  having  happened." 

The  abandonment  is  claimed  as  the  effect  of  the  transfer  by  plaintiffs 
of  all  their  rights,  claims,  etc.,  in  tlie  land  in  controversy  to  C.  C.  Du- 
son,  made  during  the  pendency  of  the  suit.  This  transfer  was  the  sub- 
ject of  discussion  in  the  decision  rendered  in  33  Ann.  1131,  where  it  was 
annulled  as  the  transfer  of  a  litigious  right  and  the  suit,  in  consequence, 
dismissed,  with  express  reservation,  however,  "of  the  rights  of  the  suc- 
cession of  Louis  Blanc  or  his  heirs  to  vindicate  their  alleged  titles  to 
these  lands  by  proper  i>roceeding8." 

There  was  no  discontinuance  and  no  abandonment  of  the  suit.  Oh 
the  cbntrary,  the  suit  i>roceeded  to  final  judgment  and  was  dismissed, 
without  prejudice  to  plaintiffs'  rights,  as  we  have  seen. 

Whatever  abandonment  there  was  of  plaintiffs'  rights  in  the  subject- 
matter  of  the  suit  was  an  abandonment,  not  in  favor  of  defendants,  but 
in  favor  of  Duson,  and  defendants  can  take  no  advantage  from  it.  It 
was  the  obvious  purpose  of  both  plaintiffs  and  Duson  in  the  transfer 
that  the  rights  of  the  former  to  the  land  and  the  suit  for  the  enforce- 
ment thereof  should  not  be  abandoned,  but,  on  the  contrary,  should  be 
prosecuted  5  as  is  evident  from  the  provision  in  the  transfer  that  plain- 
tiffs should  receive  the  stipulated  pricf*  only  in  the  event  of  Duson's 
recovery  of  the  land.  As  affectiug  the  question  of  interruption,  it  could 
make  no  difference  whether  the  suit  was  prosecuted  for  the  benefit  of 
plaintifis  or  of  their  transferee,  Duson.  We  can  find  no  force  in  the 
claim  of  abandonment,  and  must  hold  that  the  prescription  invoked  by 
defendants  suffered  a  legal  interruption  and  the  plea  must,  therefore, 
be  overruled. 

On  the  merits,  there  is  no  defense. 

The  several  bills  of  exception  to  the  reception  of  evidence  are  witli- 
out  merit. 

The  identity  of  the  land  claimed  by  plaintiffs  with  that  held  by  de- 
fendants is  apparent  from  the  faet  that  both  claim  from  the  same  author 
and  by  descriptions  substantially  identical. 

Judgment  afiirmed. 
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No.  1227. 
StTcOESSiON  OF  S.  J.  Weldon— On  Opposition  op  J.  L.  Morris, 

Xntereat  on  moneys  of  the  wife  leceived  and  expended  by  the  husband  can  be  allowed  only 

fmru  hirt  dentb.  when  the  claim  is  set  up  against  Uis  succession. 
In  H  Aiiit  fof  rvvtviiL  uf  a  judj^eut,  citation  within  tan  years  interrupts  prescription.    If  the, 

judf^ent  rendiarMi  thereon  does  not  specifically  revive  the  judgment,  that  error  may  be 

eorT^t«t  by  priTpdr  proceedings  below. 

PPE AL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landrj. 
,  judge  ad  hoc. 


jV 


JL  L.  Garland  for  the  Opponent,  Appellant. 
K.  Batllio^  €ontra. 


On  Motion  op  Administrator  to  Dismiss. 

The  opiiii(ni  of  the  Court  v^as  delivered  by 

M  ANNiSTG,  J,  The  motion  is  based  on  an  alleged  want  of  jurisdiction, 
it  Iwiug  assumed  that  the  sura  involved  is  $494.  That  is  the  question 
in  dispute,  the  inventoried  value  of  the  succession  being  claimed  by  the 
opponent  to  be  $14,353,  and  the  judge  finding  it  to  be  $2^550.  Clearly 
the  motion  is  untenable  and  must  be  denied. 


On  the  Merits. 
Weldon  died  on  May  2,  1863  and  his  widow  qualified  as  administra' 
trix.     The  inventory'  then  taken  represented  values  in  Confederate  cur- 
rency.    The  movables  were  unavoidably  lost  through  the  accidents  of 
war. 

Morris  obtained  judgment  against  the  succession  in  January  1871  for 
$550.     In  1882  the  succession  was  not  yet  settled,  and  the  administra- 
trix had  a  new  inventory  taken,  the  sum  total  being  $494.     She  pro- 
poses to  distributt^  that  sum,  and  the  judgment  creditor  opposes.     The 
judge  ad  hoc  relieved  the  administratrix  from  accounting  for  property 
unavoidably  lost,  compensated  the  revenues  by  expenses  of  varicum 
kinds,  and  reduced  the  estimated  value  of  the  land  which  was  $8,5IK> 
in  Confederate  currency  to  $2,550,  the  rate  being  30  cents  in  the  dollar. 
The  administratrix  interposes  in  this  Court  the  plea  of  prescription 
>  the  judgment  of  the  opponent.    Ten  years  from  its  rendition  would 
ave  elapsed  in  January  1881.    He  instituted  his  action  for  revival  ami 
id  citation  served  the  preceding  month,  but  the  judgment  rendered 
hereon  is  not  for  revival.     It  seems  to  be  a  judgment  for  a  sum  of 
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money.  That  had  already  been  obtained.  The  only  object  of  the  sub- 
sequent suit  was  to  revive  the  first  judgment,  and  the  revival  of  it  is 
not  even  mentioned.    It*sliould  have  been  specifically  decreed. 

.  It  does  not  follow  however  that  his  suit  is  therefore  prescribed.  The 
citation  was  in  time.  That  has  interrupted  prescription.  The  oppo- 
\  nent  may  obtain  a  judgment  for  revival  on  that  citation.  He  is  not 
therefore  without  interest,  and  the  plea  cannot  at  present  be  main- 
tained. 

The  lower  court  erred  in  allowing  interest  on  the  claim  for  i>arapher- 
nal  funds  from  the  time  they  were  received  by  the  husband.  The  proper 
date  is  his  death.  In  other  respects  he  has  ruled  correctly,  save  in  clas- 
sifying Morris  as  a  judgment  creditor  absolutely.  It  may  be  that  on 
the  trial'of  the  suit  for  revival,  payment  may  be  pleaded  and  proveiL 
He  must  obtain  his  judgment  for  revival  at  his  peril. 

It  is  therefore  ordered  and  decreed  that  the  tableau  and  account  are 
amended  by  inserting  May  2, 1863  as  the  date  from. which  interest  runs 
on  the  widow's  paraphernal  claim,  that  the  classification  of  Morris  as  a 
judgment  creditor  be  provisionally  suspended,  and  that  in  other  re- 
spects the  judgment  be  affirmed,  the  parties  to  pay  the  costs  of  appeal 
equally. 


86    852 

-*^-^i  No.  1213, 

'^  ^^^\  The  State  of  Louisiana  vs.  Berry  Johnson. 

I  36    85;; 
104    601  The  leKftl  diseretlon  of  the  trial  Jndge  in  a  criminal  case,  in  matters  Of  oontin nances,  will  nut 

30    85:21  be  interfered  with  unless  the.ruling  complained  of  is  glaringly  erroneous  and  manifestly 

IILJ^  ni^ust. 

Ill7    386  '^^  accused  who.  on  the  day  of  hia  arraignment,  declines  the  offer  of  the  court  to  aaaigB 

oonnsel  for  his  defense  and  informs  the  Judge  that  he  has  retained  his  own  coanael,  is 

I  not  entitled  to  a  continuance  on  the  ground  that  his  counsel  subsequently  abandoned 

his  case,  when  it  appears  that  counsel  was  then  assigned  to  him  by  the  court  and  de- 
fended him  through  the  trial  and  on  appeal. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 

3f.  8,  Craiih  for  the  State,  Appellee. 


The  opinion  of  the  Court  was  delivered  by   ~  • 

•  PocH^,  J.    The  defendant  appeals  from  a  sentence  of  death  for  the 
murder  of  his  wife  and  seeks  relief  under  fhree  bills  of  exception. 

1.  He  complains  of  the  refusal  of  the  continuance  of  his  case  prayed 
for,  on  the  giound  that  he  had  not  had  sufficient  time  to  prepare  bis 
defense. 
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state  vs.  Johnson. 

[t  iippesira  thut  when  he  was  arraigDed,  one  week  previous  to  his 
trial,  the  court  ottered  to  assign  counsel  for  his  defense.  The  oflfer  was' 
declined,  for  the  reason  that  he  had  secured  counsel  of  his  own.  On 
the  day  of  trial  he  informed  the  court  that  his  counsel  had  abandoned 
him,  and  he  therefore  prayed  for  a  continuance  on  that  ground. 
Whereupon,  the  court  having  assigned  him  counsel  who  now  repre- 
sents him,  refused  the  continuance,  but  allowed  two  hours  delay  to  the 
attorney  thus  appointed. 

At  the  time  that  the  accused  was  oflfered  counsel  by  the  court,  he  was 
particularly  warned  to  be  in  readiness  for  trial  on  the  day  fixed.  All 
these  circumstances  Satisfy  us  that  in  refusing  the  continuance  of  the 
cause,  the  judge  did  no  injustice  to  the  accused,  and  that  he  properly 
exercised  the  discretion  vested  in  him  by  law  in  matters  of  continuance. 

Our  jurisprudence  has  firmly  settled  the  rule  that  this  Court  will  not 
interfere  with  the  legal  discretion  of  the  trial  judge,  unless  gross  injus- 
tice has  been  done  to  the  accused.  The  defendant  chose  to  rely  on  his 
own  selection  of  counsel  rather  than  to  accept  the  guidance  of  the 
court  and  he  must  abide  the  consequences.  And  besides,  it  appears 
that  he  was  finally  assisted  by  zealous  counsel,  who  has  invoked  every 
technical  defense  which  legal  ingenuity  can  suggeN^t. 

2.  The  second  bill  of  exception  presents  the  ruling  of  the  judge,  in 
admitting  testimony  to  show  the  previous  relations  as  to  i>eace  or  gen- 
eral treatment  between  the  accused  and  his  wife,  whom  he  was  charged 
to  have  murdered. 

The  evidence  was  clearly  admissible,  in  order  to  show  the  animtLS 
which  prompted  the  accused  in  the  perpetration  of  the  homicide. 

Circumstances  resulting  from  such  evidence  may  contribute  to  char- 
acterize the  very  essence  of  the  deed,  and  law  and  justice  alike  demand 
the  introduction  of  testimony  on  such  a  vital  point. 

3.  The  court  admitted  in  evidence  a  certain  rifle,  over  the  objection 
of  counsel  for  the  accused. 

Nothing  in  the  record  shows  the  reason  or  object  of  that  evidence,  or 
the  connection  between  the  rifle  and  the  charge.  We  are  therefore  de- 
prived of  all  means  to  consider  the  question  of  the  relevancy  of  that 
kind  of  evidence.  In  the  bill  the  judge  says  that  the  evidence  was  rel- 
evant, as  tending  to  show  j)  re  meditation.  The  defendant  has  failed  to 
supply  any  reasons  or  to  siiow  any  circumstances  or  authority  to  the 
contrary,  or  to  show  how  the  accused  could  possibly  have  been  injured 
by  the  exhibition  of  a  rifle  to  the  jury,  without  any  testimony  or  eflfort 
to  show  that  the  rifle  belong.'d  to  the  accused,  or  had  been  used  by  him 
at  any  time  or  under  any  circumstance. 
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state  V8.  WilliairiB. 


The  bill  is  painfully  vague  and  unsatisfactory  on  this  point,  but  we 
cannot  do  the  injustice  to  prosume  that  the  trial  judge  would  have  tol- 
erated the  idle  ceremony  of  exhibiting  in  a  solemn  trial  a  rifle  or  any 
other  weapon  or  thing  which  had  no  connection  by  ownership  or  other- 
wise with  the  accused  or  the  crime  charged  against  him.  It  is  the  legal 
duty  of  parties  who  seek  the  reversal  of  rulings  of  inferior  courts,  to 
present  to  the  appellate  tribunal  an  intelligible  statement  of  the  mat- 
ten  embraced  in  their  complaint. 

We  find  no  error  to  the  prejudice  of  the  accused. 

Judgment  afSrmed. 


No.  1215. 
The  State  of  Louisiana  vs.  Willie  Williams,  alias  "Frekcht.^ 

Mere  absence  of  a  witness,  however  material,  is  not  ];;ronQd  for  a  continnance,  nnless  it  i^ 
pears  that  dae  diligence  had  been  used,  and  also  that  there  was  Jast  expectation  of  being 
able  to  procore  the  attendance  of  the  witness  in  case  the  continuaoce  were  granted. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St  Mary. 
Goode,  J. 

John  N,  Ogden,  District  Attorney,  and  B,  F.  Winchesf^  for  the  State, 
Appellee. 

A,  0,  Allen  and  P.  P.  Si^ur  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  The  only  error  assigned  is  the  refusal  of  a  continuance 
applied  f(»r  on  the  ground  of  absence  of  a  material  witness. 

The  aflftdavit  for  the  continuance  was  defective  in  not  showing  that 
there  was  any  expectation  of  being  able  to  procure  the  absent  witness. 
State  vs.  Mollie  Robinson,  29  Ann.  364. 

Defendant  had  given  timely  order  for  the  summons  of  the  witness, 
but  the  summons  had  been  duly  issued  and  returned  "not  found," four 
(lays  before  the  trial.  If  the  defendant,  in  his  order,  indicated  the 
lilace  of  residence  of  the  witness,  it  is  tib  be  presumed  that  the  sheriff 
tinught  for  him  at  that  place,  without  finding  him,  and  there  is  nothing 
to  show  the  contrary.  If,  knowing  where  he  was  to  be  found,  he  d 
not  indicate  it  in  his  order,  that  was  lack  of  diligence. 

Although  the  judge  a  quo  refused  the  application  for  continuance  f 
the  defect  above  stated,  yet,  in  his  anxiety  to  protect  defendant, } 
caused  the  sheriff  to  send  for  the  witness  to  a  place  suggested  at  t 
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time  as  the  place  of  his  then  residence;  and  before  the  defeudaTjt's  evi- 
dence was  opened,  the  sheriff  made  return  that  he  bad  proceeded  to 
that  place  and  that  the  witness  could  not  be  found. 

Nothing  in  the  affidavit  or  record  indicates  that,  if  a  continuance  had 
been  granted,  the  witness  could  have  been  produced. 

Judgment  affirmed. 


No.  1226. 
The  State  ex  rel.  Frank  M.  Condon  vs.  C.  C.  Duson,  SnERiFF, 

A  party  in  actoal  custody  under  a  charge  of  manslaughter,  a  bailabk  offi^aBe,  li  entitled  to 
proceed  by  writ  of  habeas  eorptu  before  the  Supreme  Court  or  any  of  it*  JudgiM  for  the 
purpose  of  being  admitted  to  bail,  provided  he  show  that  the  ludge  of  thu  illwU'ldt  tmuH 
of  the  parish  in  which  he  is  held  is  absent  from  the  State. 

J^XPPLICATION  for  Habeas  Corpus. 


H.  L,  OarUmd  and  Perrodin  &  DuEoy  for  the  Relator. 
John  N,  Ogden,  District  Attorney,  for  the  Respondent. 
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The  opinion  of  the  Court  was  delivered  by 

PocHife,  J.  The  relator,  who  is  in  the  custody  of  the  sheriff,  has  ap- 
plied  for  a  writ  of  habeas  corpus,  for  the  purpose  of  boiue  admitted  to 
bail. 

He  shows  that  the  charge  under  which  he  is  held,  that  of  mau^luugh- 
ter,  is  a  bailable  offense,  and  that  the  judge  of  jthe  DiJitrict  Ccnirt  of  the 
Parish  of  St.  Landry,  the  only  court  of  competent  crinihiiil  jurist! ictionj 
is  now  absent  from  the  State.  Hence,  he  alleges  that  his  only  remedy 
for  the  enforcement  of  his  constitutional  right  of  bail  ir  by  meaua  of  aii 
application  to  the  judges  of  this  Court. 

Resisting  the  application,  the  district  attorney  contentk  that  the  pro- 
ceeding is  really  and  in  truth  a  simple  application  for  bail,  and  that 
this  Court  has  no  legal  authority  to  entei-tain  the  same. 

The  punishment  provided  for  the  offense  charged  a^iin^t  relator 
places  his  case  within  the  appellate  jurisdiction  of  tlii^  ( 'fuirt.  Article 
'^  of  the  Constitution  vests  the  power  in  this  Court  and  in  each  of  its 
adges  to  issue  writs  of  habeas  corpus  in  cases  in  which  it  may  have 
iippellate  jurisdiction.  Article  792  of  the  Code  of  Prflctiee  coufera  tlie 
lame  power  to  district  judgtis  within  the  limits  of  theii'  rt^apective  juris- 
[iction.     Article  793  of  tlie  same  Code  provides  that  in  case  of  the  ab- 
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Bence  of  the  district  judge  the  writ  may  be  issued  by  the  judge  of  com- 
petent jurisdiction  in  one  of  the  adjoining  districts. 

It  is  plain,  by  a  comparison  of  these  articles  and  of  the  constitational 
mandate,  that  touching  such  a  case  this  Court  or  any  of  its  judges  would 
have  at  least  the  same  power  and  authority  as  any  judge  of  an  adjoin- 
ing district. 

Undoubtedly,  in  ordinary  circumstances  such  applications  should 
originate  in  the  courc  of  competent  original  jurisdiction,  but  the  rule 
must  yield  in  the  face  of  an  unavoidable  exception.  In  this  case,  the 
absence  of  the  district  judge  creates  an  absolute  impossibility  to  pre- 
sent the  application  to  him.  Our  refusal  to  grant  him  relief  when  this 
Court  is  holding  a  term  in  the  parish  where  the  case  is  pending,  would 
leave  a  party  in  actual  custody  under  a  charge  or  oftense  which  is  bail- 
able in  its  nature  and  which  is  within  our  appellate  jurisdiction.  The 
great  and  primary  object  of  the  writ  of  habeas  carpus  is  to  afford  judi- 
cial relief  to  parties  who  are  illegally  deprived  of  their  liberty.  The 
peculiar  and  exceptional  circumstances  of  this  case  place  the  relator  in 
that  precise  condition.  Our  duty  is  to  come  to  his  relief,  and  we  hare 
ample  authority  to  give  the  necessary  orders. 

In  the  case  of  Longworth,  7  Ann.  247,  this  Court  held  that  "a  judge 
or  court  authorized  to  issue  a  writ  of  habeas  corpus  cannot  refuse  bail, 
by  sufficient  securities,  except  for  capital  offenses."  It  is  the  constita- 
tional right  of  the  prisoner  to  demand  it,  and  it  is  not  in  the  discretion 
of  the  judge  to  deny  it. 

The  same  doctrine  was  announced  in  the  case  of  the  State  vs.  Roger, 
7  Ann.  382.    See,  also,  Grovernor  vs.  Fay,  8  Ann.  490. 

It  is  to  be  understood  that  nothing  in  this  opinion  must  be  construed 
as  forestalling  the  subsequent  action  of  any  competent  authority  to  find 
or  prefer  a  charge  of  greater  gravity  against  this  relator.  Our  action 
is  based  exclusively  on  the  nature  of  the  sole  charge  now  pending 
against  him  and  under  which  he  is  entitled  to  bail. 

It  is  therefore  ordered  that  the  sheriff  do  release  the  prisoner  on  a 
bond  with  good  and  solvent  securities,  in  the  sum  of  five  thousand  dol- 
lars, conditioned  for  his  appearance  before  the  competent  authority  to 
answer  to  the  charge  preferred  against  him. 
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No.  1211. 
The  State  of  Louisiana  vs.  William  Foster  and  Robert  Datis. 

Xd  a  manl^r  E■.'UL^  a  vordict  of  '*  guilty  of  capital  paniflhment ''  cannot  servL'  wa  a  rimurlatioa 
far  a  AcntQaca  of  death.  The  verdict,  taken  literally,  convicts  the  accused  of  do  ciimF' 
known  Ut  dm  lav  or  charged  in  the  indictment;  and  if  we  resort  to  cmijocture  lie  to  its 
trae  taU^nt,  I  he  armaments  are  equally  balanced  as  to  whether  it  meant  "  guilty  wiCh 
capItiLl  patiiift  tune  III/'  or  "gollty  without  capital  punishment." 

APPEAL  from  the  Twenty-first  District  Court,  Pariah  of  Iberia. 
FoiitditUf  J. 


O.  R*  Moiiton  and  John  N".  Ogden,  District  Attorneys,  for  the  State^ 
AppfiUee. 

Breaax  (§  Benodet  for  Defendant  and  Appellant. 


The  opinion  of  thp  Court  was  delivered  by 

Fenner,  J.  The  defendants  appeal  from  a  sentence  of  death  for  the 
crime  of  imirdcr, 

A  brief  extract  from  the  minutes  of  the  court,  as  presented  in  the 
record,  will  di^^close  the  only  point  which  we  find  it  necessary  to  dm- 
cnsa  on  this  iipp^al : 

'*The  jury  nppearod  in  court,  and  on  being  polled  each  juror  an- 
swered t<j  his  tirtuie,  as  follows,  etc.;  whereupon  James  Camorae,  fore- 
maii,  liaiidod  to  ikis*Honor,  the  judge,  the  verdict  in  this  case.  Tbe 
court  ordered  the  clerk  to  read  the  verdict.  It  read  as  follows :  *  Both 
guilty  of  capital  punishment,  (Signed)  Jas.  Caraorse,  foreman.'  The 
court  again  onlerod  the  jury  polled,  and  as  each  juror  was  called  his 
Honor,  the  judge,  asked  him,  'What  is  your  verdict?'  Each  juror  an* 
Bwercd,  *  Both  guilty  of  capital  punishment.'  The  court  then,  on  mo- 
tion of  the  disti'f(*t  attorney,  ordered  the  verdict  of  *  Both  ^rQjtty  of  cap- 
ital piinifthmeiit''  recorded  and  remanded  the  prisoners  to  jail,  and  the 
jury  in  this  t^iise  was  discharged." 

An  imagination  stimulated  by  familiarity  with  the  freaks  of  ignorant 
juries  might  ha^f*  conceived  the  possible  existence  of  ii  aiiigh^  man 
capable  of  inditing  such  a  verdict ;  but  the  phenomenon  of  twelve  men 
successively  adopting  and  repeating  the  senseless  formula,  coufonnda 
all  precedent  and  would  surpass  belief  if  it  were  not  asseverated  from 
the  pages  of  a  solemn  judicial  transcript.  Not  the  slightest  effort  seems 
to  have  been  made  to  call  the  attention  of  the  jury  to  the  absurdity  of 
their  verdict,  or  to  afford  opportunity  for  correction  or  explanation. 
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The  seutence  of  death  pa^Hed  iipon  the  priaotiers  in  pursuauce  nfmth. 
a  verdict  cannot,  of  coarse,  be  sustained.  However  heinous  be  the 
guilt  of  defendants,  without  the  verdict  of  a  jury  finding  thein  euilty 
of  some  capital  crime,  the  judge  had  no  more  right  to  touch  their. lives 
than  if  they  had  been  as  innocent  as  saints.  We  are  equally  without 
right  to  affirm  his  sentence,  unless  such  verdict  exists  and  appears  on 
the  face  of  the  record.  Obviously,  it  is.  wanting  here.  The  verdict, 
taken  in  a  literal  sense,  convicts  the  accused  of  no  offense  known  to 
the  law  or  charged  in  the  indictment.  K  we  resort  to  conjectnre  as  to 
the  intention  of  the  jury,  the  arguments  are  about  equally  balanced  as 
to  whether  it  intended  to  find  "guilty  with  capital  punishment,"  or 
"  guilty  without  capital  punishment."  In  support  of  the  latter  hypotii- 
esis  the  record  discloses  that,  on  their  voir  dire,  two  of  the  jurors  ex- 
pressed their  aversion  to  capital  punishment. 

In  such  matters  we  must  not  depend  upon  uncertain  coigectores; 
and  we  are  bound  to  i  e verse  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  of  tJie 
jury  be  annulled  and  set  aside,  the  judgment  and  sentence  voided  and 
reversed,  and  the  case  remanded  to  the  lower  court  to  be  there  pro- 
ceeded with  according  to  law. 
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JUDGES  OF  THE  COURT: 

Hon.  Edwakd  Bermudez,*  Chief  Justice. 

Hon.  F£lix  p.  Poch:^,  j 

Hon.  EuBBRT  B.  Todd  J 
Hon.  Thomas  C,  Mannikg^ 
Hon.  Charles  E.  Fennee, 


^  Afigomate  Jiistwes. 


No.  132. 
Tfie  .State  op  Looisiana  vs.  James  Bihdwell. 

Id  a  cnminal  pTruatH^nllon  a  Juror  U  nt^t  iuconipctent  becnuw  It  is  abown  that  oa  th«  ilay  be- 
fore tbp  tdftl  bp  {^c^^'buftcl  111  a  public  jiUorc  tbut  hs  l»t«ail^  t^j  octn^iot  erary  parMm  tried 
beforu  him  lut  ii  juror,  and  wbt^ii  tl  Lh  flUuirii  that  im  bin  voir  dttf  tbn  Juror  Mhowed  ib^t 
Ila  had  no  bkui  or  prejudiof*  in  rbe  cajie.  Cauil^  wiU  not  consider  noAAip  in  d^tertnLnln^ 
th«  Iii^a]  qii&JitlcatioDA  of  juroru. 

A  Juror  wbu  auknowledgea  to  havt  formeiL  an  crpiuion  lu  ibe  canje,  but  a«Aert4  th&t  «ttcb  Ui 
upiuiuu  wlU  rt^a^illy  yititd  tu  the  cvkitiuco  oa  tbe  trial,  nsd  that  lie  fm^k  libU^  to  do  ini jiitf^ 
tial  jiiHllcR  Id  the  m^w,  in  comptHfiUt.  Stntt^  vj*.  Dugdv.  '^  Aua,  :^27  ;  and  othnr  ilAciHinus 
aflJl-mt^d. 

Kvidfinct?  to  show  that  the  o^soufiod  bad  made  efbrtii  to  c*use  Ibe  ddO«fti^  to  lear*  tlie  ootKi- 
try,  \Q  ii^fttrod^f*  to  d  crimlual  pm^uutton  LnAtltittud  ugalujit  blm  bir  the  latter,  who  l« 
tbe  lEiftt^riAl  \ritD«#fl  in  ftucb  caM^.  aud  tbat  in  tJmt  i^onii«ciion  hA  had  mi^do  threat^ 


I  as  HTiS' 
I  <7  vz\ 

4fl  U.v:, 


^'Abqout  during  the  wholu  of  this  term* 
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againBt  the  deceased,  is  admissible,  as  it  tends  to  show  elements  of  malice  in  the  honi- 
oide. 
IJyidence  of  the  dangeroos  character  of  the  deceased  and  of  threats  made  by  him  Bgaiut 
accused,  nnless  preceded  or  accompanied  by  evidence  of  an  assault  or  overt  act  or  of 
some  hostile  demonstration,  at  the  time  of  the  killing,  is  inadmissible  as  a  defense 
against  the  charge  of  mnrder.    The  law  of  self-defense  expounded.  I 

4    PPEAL  from  the  Eleventh  District  Court,  Parish  of  Sabine.  ! 

iLA-    Pier  son,  J. 

J),  0,  Scarbarofigh,  District  Attorney,  for  the  State,  Appellee. 

J,  F.  SnUthf  T.  0.  Armstrong  and  Wm.  Goss  for  Defendant  and  Ap- 
pellant, i 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Appealing  from  a  sentence  to  the  Penitentiary  for  Ufe,  on 
a  charge  of  murder,  the  defendant  complains,  by  bills  of  exception,  ae 
follows : 

1.  That  the  judge  erred  in  accepting  as  competent  a  jaror  who  had 
on  the  previous  day  declared  in  a  public  store  that  he  "  intended  to 
convict  every  person  tried  before  him  as  a  juror."  The  bill  shows  that 
on  his  voir  dire  the  juror  stated  that  he  had  made  the  remark  impated 
to  him  in  a  jocular  manner;  that  he  had  no  opinion  or  bias  either  way 
in  the  ciise  on  trial;  and  his  examination  convinced  the  judge,  as  it 
satisfies  us,  that  he  was  a  competent  juror.  We  can  but  commend  the 
course  of  the  judge  in  disregarding  an  imprudent  or  light  remark  made 
by  a  juror  out  of  the  presence  of  the  court. 

Comer  grocery  gossip  cannot  be  considered  as  an  element  in  the  con- 
sideration of  a  serious  question  touching  the  legal  qualification  of  a 
juror  in  a  trial  involving  the  life  or  liberty  of  a  human  being. 

2.  He  charges  error  in  the  ruling  of  the  judge  on  the  qualification  of 
a  juror  who  stated  on  his  voir  dire,  in  substance,  that  from  conversa- 
tions which  he  had  had  with  several  persons,  not  known  to  him  as  wit- 
nesses in  the  case,  he  had  formed  an  opinion,  which  would  only  yield 
to  diiferent  evidence. 

During  a  further  examination  the  juror  stated  that  he  had  no  bias  or 
prejudice  for  or  against  the  accused,  whom  he  did  not  know;  and  that 
the  opinion  which  he  had  formed^  and  which  rested  on  rumor,  wonld 
readily  yield  to  evidence  on  trial.  Whereupon  the  judge  promptly  a~^ 
correctly  ruled  that  he  was  a  competent  juror,  and  overruled  the  objec 
tion  of  defendant's  counsel  to  his  competency. 

The  serious  manner  with  which  counsel  for  the  accused  press  thi 
objection  before  this  Court  satisfies  us  that  our  recent  decision  in  tl 
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case  of  thii  State  vs.  Dagay,  35  Ann.  327,  has  thus  far  escaped  their 
atteiit  LI  in.  In  that  case  we  reiterated  the  well  established  rule  whit  h 
recoffuuei*  hh  competent  a  juror  who  states  that  he  has  formed  ;iu 
opinion  in  tht^  case,  but  who  asserts  at  the  same  time  tliat  he  is  frt'e  fit" 
bias  or  prejudice,  aud  that  he  feels  able  to  do  impartial  justice  accord- 
ing to  the  law  and  the  evidence  in  the  case. 

As  we  said  in  the  Dugay  case :  "  We  now  distinctly  and  emphatically 
reiterate  that  this  is  the  correct  rule,  with  the  reasonable  hope  that  it 
will  be  clearly  understood  by  the  profession." 

3.  He  next  charges  that  the  judge  erred  in  admitting,  over  his  objec- 
tion, the  testimon;^  of  a  witness  intended  to  show  that  some  thret* 
weeks  previous  to  the  homicide  the  accused  had  solicited  the  wituesti 
to  induce  the  deceased  **  to  leave  the  country."  The  bill  shows  that 
this  request  was  made  with  reference  to  a  criminal  prosecution  whirb 
the  deceased  had  instituted  against  the  accused,  and  in  which  ho  wai^ 
the  material  witness.  It  further  appears  that  the  accused  had  made 
threats  against  the  deceased  in  connection  with  that  prosecution. 
Under  that  state  of  the  case  the  evidence  was  admissible.  Malice  be- 
ing of  the  essence  of  murder,  it  was  competent  for  the  State  to  prtjve  n 
feeling  of  ill-will  and  enmity  on  the  part  of  the  accused  to  the  deceiu^cd, 
as  both  are  elements  of  malice. 

The  evidence,  although  not  immediately  connected  with  or  making 
part  of  the  res  gestae,  was  not  irrelevant,  as  charged  by  counsel,  be- 
cause  it  served  to  enlighten  the  minds  of  the  jurors  on  some  of  the 
motives  which  impelled  the  perpetration  of  the  homicide,  and  becHtiae 
it  tended  to  show  premeditation,  one  of  the  essential  elements  of 
murder. 

4.  The  defendant  complains  of  the  rejection  of  evidence  offered  by 
him  to  show  the  general  dangerous  character  of  the  deceased,  and  to 
prove  threats  previously  and  rei)eatedly  made  by  him  against  the  life 
of  the  accused.  The  evidence  was  excluded  on  the  ground  that  the  ac- 
cused had  not  yet  shown  any  overt  act,  assault  or  hostile  demon et ra- 
tion by  the  deceased  against  the  accused  at,  or  immediately  before,  the 
time  of  the  killing. 

It  appears  from  the  bill  that  from  the  evidence  previously  introduced 
id  uncontradicted,  it  had  been  shown  that  the  deceased  had  l^een 
lied  at  a  steam  mill  where  he  was  employed,  and  to  which  the  ae- 
sed  had  gone  in  the  evening  in  company  with  another  person,  and 
it  he  was  shot  when  in  the  act  of  leaving  for  his  home  with  a  bag  of 
5al  on  his  shoulders  and  when  he  was  walking  away  from  the  ac- 
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cased,  with  whom  he  had  juftt  exchanged  a  few  words  in  answer  to  the 
inquiry  by  the  accused  whether  deceased  had  or  not  threatened  to  kill 
him. 

To  his  inquiry  the  deceai^ed  made  answer  by  asking  hiui,  **  Who  told 
you  so?"  To  which  the  defendant  had  answered  in  a  violent  manner 
that  it  made  no  difterence.  Whereupon  the  deceased  replied,  **  Let  me 
alone,  I  don't  want  any  fuss  with  you;"  and  walked  away  when  he  was 
shot,  and  in  his  flight,  before  falling,  was  pursued  by  the  accu.sed. 

We  have  taken  the  trouble  to  thus  detail  these  circumstances,  be- 
cause they  conclusively  sliow  a  state  of  things  entirely  inconsistent 
with  the  circumstances,  which  could  alone  justify  the  introduction  of 
the  evidence  of  the  dangerous  or  violent  character  of  the  deceased,  and 
of  ])revious  threats  alleged  to  have  been  made  by  him  against  the  life 
of  tli<3  accused. 

It  must  be  noted  that  the  evidence  was  oflfered  as  a  defense  to  the 
charge  of  murder,  without  restriction  or  qualification,  of  intending  the 
same  to  rebut  the  evidence  in  proof  of  malice  previously  introduced  by 
tlie  State.  That  feature  of  the  ciuestion  entirely  removes  it  from  the 
effect  of  the  rulings  and  dicta  in  the  cases  or  the  State  vs.  McNeely,  Si 
Ann.  1022,  and  the  State  vs.  Cooper,  32  Ann.  1035,  relied  upon  by  coun- 
Hel.  Under  the  authority  of  those  cases  the  evidence  might  have  been 
admissible  if  offered  with  the  avowed  and  exclusive  object  and  pari>ose 
to  rebut  the  proof  of  malice  or  t-o  mitigate  the  offense  charged.  But  in 
the  absence  of  such  a  restriction,  and  when  offered,  as  in  this  case,  as 
a  general  defense  to  the  charge  of  murder,  and  in  the  abs  'uce  of  any 
proof  to  show  an  assault,  an  overt  act  or  a  hostile  demonstration  as  the 
immediate  occasion  of  the  homicide,  th.at  evidence  luis  uniformly  been 
held  to  be  inadmissible. 

The  rule  of  its  exclusion  rests  on  the  wise  and  philosophical  reason 
that  no  one  is  justifiable  in  killiug  a  man  simply  because  he  is  vicious, 
quarrelsome  or  dangerous,  or  because  he  has  made  threats  which  he 
manifests  no  intention  of  carrying  into  effect.  Wharton's  American 
Criminal  Law,  sec.  641 ;  State  vs.  Jackson,  33  Ann.  1087 ;  State  vs. 
Vines,  34  Ann.  1074. 

5.  The  last  bill  embodies  a  complaint  against  the  refusal  of  the  jndge 
to  give  the  following  special  charge  to  the  jury : 

"  What  constitutes  such  an  overt  jact  as  will  warrant  a  person  in 
slaying  his  enemy  in  his  own  defense,  is  a  question  for  the  jury,  to  be 
resolved  according  to  the  circumstances  of  each  particular  case;  no 
general  rule  can  be  laid  down  upon  the  subject." 
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In  lieu  of  which  tJie  judge  gave  the  following  charge : 

**  That  the  law  reqiiireh  Rnch  an  overt  act  on  the  part  of  tlie  deceased 
at  the  time  as  wollI  i  be  calculated  to  produce  in  the  mind  of  the  pris- 
oner a  refisoiiable  jipprelitmsion  that  the  design  was  tu  take  hie  life  or 
to  do  him  great  iKidily  hnvm.  To  excuse  homicide  in  sell'-defeuse,  the 
assault  must  Ik^  perilous,  not  any  act,  not  even  such  as  the  jary  ought 
to  excuse  J  but  dangeroiu^  action,  imminent  peril,  necessity  can  alone 
excuse." 

It  takes  but  a  glance  at  the  two  propositions  as  quoted  t^  aatisfy  tbe 
legal  mind  that  the  judge's  refusal  t^  give  the  charge  Huggested  by 
counsel  was  eminently  proper,  and  that  the  charge  whi<.'li  he  gave  con- 
tains the  true  and  correct  doctrine  of  self-defense  a^  expounded  by 
nearly  all  American  courts,  and  as  announced  by  all  respectable  au- 
thors on  criminal  law. 

This  concludes  the  consideration  of  all  the  objections  and  conten- 
tious suggested  by  the  zeal  and  ingenuity  of  counsel  in  their  laudable 
efforts  to  extricate  their  client  from  the  clutches  of  the  law,  and  we 
have  found  no  error  to  his  prejudice,  or  no  reason  to  relieve  him  from 
the  penalty  of  his  own  act.  • 

Judgment  affirmed.  r 


No.  138. 
The  State  op  Louisiana  vs.  Ferdinand  Ebwardj^. 

Wbere  an  appeal  is  taken  by  a  person  convicted  of  a  crime  and  QfKlflr  aent«i3<;fi,  Trim 
escapea  ftt>m  custody  during  the  pendency  of  liis  appeal,  and  who  niiuaiiiB  a  fugltlTcr^hU 
appeal  will  be  dismissed. 

A    PPEAL  from   the  Second  District  Court,  Parish  of  Bossier. 
J\.     Drew,  J. 

J,  A,  W,  Loughery,  District  Attorney,  for  the  State,  Appellee. 
J.  A.  Snider  for  Defendant  and  Appellant. 
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The  opinion  of  the  Court  was  delivered  by  / 

Todd,  J.     The  defendant  was  convicted  of  murder  ^ud  sentenced  to 
a  life  imprisonment  in  the  penitentiary.     He  appealed  to  tliis  ci>urfc  and  ^ 

during  the  pendency  of  the  appeal  escaped  from  the  jail  in  which  he 
was  confined.     He  was  not  re-arrested  and  is  now  a  fu-i^Jtivc.  ,| 

The  district  attorney  moves  to  dismiss  the  appeal  by  reason  of  the 
above  iacts.    The  motion  must  prevail.     A  prisoner,  under  conviction  ^ 


Digitized  by  VjOOQIC 


<^ 


864  SUPREME  COURT  OF  LOUISIANA. 


State  TB.  Wilson. 


and  sentence,  who  has  escaped  fi'om  custody  during  the  pendency  of 
his  appeal,  cannot,  by  counsel,  prosecute  his  appeal. 

In  the  case  of  State  vs.  Wriglit,  32  Ann.  1017,  while  the  fact  of  the 
escape  was  not  fully  established,  on  motion  of  the  district  attorney  to 
continue  the  case,  we  granted  the  continuance.  In  this  case  there  is  no 
doubt  of  the  escape  and  there  is  no  reason  whatever  why  the  case  should 
remain  any  longer  on  the  docket. 

The  appeal  is  therefore  dismissed. 


No.  134. 
The  State  op  Louisiana  vs.  Frank  Wilson. 

A  vulantary  confeaaion  of  the  accuaed,  uot  made  nnder  reatraint  or  constraint,  ia  admiaaible 
in  evidence.    If  it  ia  admitted  by  hia  conaent,  he  cannot  afterwards  object  to  it. 

Objectiona  to  the  form  of  the  oath  administered  to  the  jarora  ninat  be  made  at  the  time  of 
t  heir  qaaliflcation.  Snch  objections  are  assimilated  to  those  made  to  the  poaseaaion  by 
a  juror  of  the  proper  qualifications,  which  must  be  made  wft^n  he  ia  offered,  and  to  those 
that  may  be  made  to  the  list  of  jurora,  which  must  be  complained  of  when  the  imperfec- 
tion or  defect  ia  dlacovered.  It  ia  too  late  to  object  to  the  form  of  the  oath  in  a  motion 
for  a  new  trial. 


A 


PPEAL  from  the  First  District  Court,   Parish  of  Caddo. 
Taylor,  J. 


M.  8,  Grain,  District  Attorney,  for  the  State,  Appellee. 
John  W.  Jones  for  Defendant  and  Appellant. 


•   The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  From  a  sentence  to  hard  labour  for  eight  years,  inflicted 
upon  a  conviction  of  burglary  and  larceny,  the  defendant  appeals,  and 
relies  for  reversal  upon  a  bill  of  exception  and  a  motion  for  a  new  trial. 

The  bill  is  to  the  admission  in  evidence  of  a  confession  of  the  de- 
fendant under  these  circumstances ; — Two  men,  one  the  owner  of  the 
house  broken  into,  were  in  pursuit  of  tlie  felon,  and  coming  up  with 
the  defendant  asked  if  he  was  the  man  that  came  down  the  road  that 
morning,  and  if  he  was  armed.  They  ordered  him  to  lay  his  pistols 
down,  which  being  done,  they  asked  him  where  were  the  things  stolen. 
One  of  the  parties  had  a  gun  in  hand,  apparently  ready  to  use  it.  The 
confession  then  made  was  ruled  out. 

But  on  the  following  day  all  of  them,  the  pursuers  and  pursued,  seem 
to  have  fraternised.  While  laughing  and  talking  over  the  event,  the 
defendant  said  that  he  was  a  fool  for  telling  where  the  gun  was  (a  gun 
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was  one  of  the  things  stolen)  for  he  had  hid  it  so  well  tlioy  would  ncYor 
have  found  it,  and  if  he  had  known  the  owner  of  it  wa>i  ih\^  poor  as  he 
was,  he  would  not  have  entered  his  house  and  taken  Lis  tilings  j  he 
thought  it  was  a  negro's  house  and  actually  smelt  the  [i  ant  pi,  (which  he 
had  also  stolen),  to  test  the  colour  of  the  wearer  by  the  othmr. 

This  conversation  was  admitted.  That  it  was  vobuitary  and  not 
made  under  restraint  or  constraint  is  apparent.  But  its  fulmif^gion  was 
preceded  by  the  inquiry,  addfessed  by  the  court  to  the  prif^ouer's  coun- 
sel, if  he  had  any  objection  to  urge,  which  was  responded  Ui  negatively. 
The  confession  was  therefore  admitted  by  the  prisoner's  conseiitj  and 
no  objection  to  it  can  now  be  heard. 

The  motion  for  a  new  trial  is  based  on  the  alleged  ineuHiciency  of  the 
oath  administered  to  the  jurors. 

Even  if  the  oath  were  defective  in  form,  advantage  cannot  he  taken 
of  it  in  a  motion  for  a  new  trial.  Objection  should  huva  been  Tuade  at 
the  time  it  was  administered.  It  seemed  to  have  been  ^z^^od  enough  in 
the  opinion  of  the  prisoner  for  the  purpose  of  an  acquittul,  aud  he  can* 
not  take  the  chances  of  a  favourable  verdict,  withhold  objections  that 
should  have  been  made  on  the  instant,  and  remit  the  disclosure  of  them 
to  the  close  of  the  tiial. 

Objections  to  the  form  of  the  oath  are  assimilated  to  objections  to 
the  qualifications  of  jurors  which  must  be  made  when  they  are  offered, 
State  V.  Bower,  26  Ann.  383,  and  to  objections  to  the  list  of  jnrore,  the 
incorrectness  of  which  cannot  be  taken  advantage  of,  if  no  tromplaint 
is  made  at  the  moment  of  discovery.    State  v.  Shay,  30  Ann.  1 14. 

Judgment  affirmed. 


No.  136. 
The  State  of  Louisiana  vs.  Ben  Jenkins  kt  au. 

Where,  on  appellant's  own  motion  and  suggestion,  an  appeal  is  mad»  rf^tumnblt^  M  a  t&uiQ 
and  place  different  from  those  required  by  the  provisions  of  a  roandAtiir.v  law,  ami  whore 
the  order  of  the  Jndge  granting  the  appeal  shows  that  he  merely  ndi^pteii  tho  i^ajirffCAtioD 
of  appellant  by  granting  the  appeal  ''as  prayed  for,"  the  error  is  inij^ntnblo  to  tUi^  fault 
of  appellant,  and,  under  the  settled  Jurisprudence  of  the  State,  tha  ^ppt'ji,!  muml  b«  din- 
miaaed. 

^e  constitutional  right  of  appeal  is  a  right  of  appeal  in  conformity  witli  l»w. 

nlea  of  practice,  when  once  settled  by  authoritative  decisions,  muBt,  in  pubUc  and  prlrMt 
interest,  be  adhered  to. 

%    PPEAL  from  the  Tenth  District  Court,   Parish   of  De  Soto, 
jL    Logan,  J. 

55 
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J.  (7.  Pugh,  District  Attorney,  W*  H,  Wise  and  J,  H.  Shepherd,  for 
the  State,  Appellee.  • 

W.  H.  Jack,  John  L.  Sealcs,  C.  M.  Pegues,  T.  F.  Bell  and  C.  B.  Sievart 
for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  ground  of  this  raotioa  is,  that  the  appeal  taken  on 
February  28, 1884,  was  made  returnable  to  this  point,  instead  of  to  New 
Orleans  where  this  Court  was  then  in  session  and  remained  in  sesidon 
until  may  3J,  following. 

The  return  day  fixed  was  in  gross  violation  of  the  provirions  of  Act 
30  of  1878,  which  requires  appeals  in  criminal  cases  to  be  "made  retiun- 
able  \\ithin  ten  days  after  granting  the  order  of  appeal,  whenever  the 
Supreme  Court  may  be  in  session  on  the  return  day." 

This  error  is  unquestionably  fatal  to  the  appeal,  unless  saved  by  the 
provisions  of  Act  53  of  1839,  now  section  36  of  the  Revised  Statutw. 
which  provides,  in  substance,  that  such  error  shall  not  occasion  tlic 
dismissal  of  the  api)eal  unless  imputable  to  the  fault  of  appellant. 

The  question  in  this  case  is  whether  or  not  the  error  here  was  impu- 
table to  appellant's  fault. 

What  are  the  facts  ? 

The  record  shows  that  on  February  28,  a  written  motion  of  appt-.il 
was  filed,  signed  by  the  numerous  <'ounsel  for  appellant,  in  which  thfy. 
in  the  language  of  the  document,  **  moved  the  court  for  an  appeal  n- 
turnable  t<o  the  Sui)reme  Court  of  Louisiana,  at  Shreveport,  La.,  on  ilie 
second  Monday  of  October,  1884." 

On  the  same  date  the  order  of  appeal  was  entered  on  the  minutes  in 
the  following  words:  *•  Motion  for  an  appeal  filed  and  returnable  to  the 
Supreme  Court,  at  Shreveport  secnd  Monday  of  October  next  and  accoiil- 
ing  to  law,  and  it  in  ordered  that  appeal  he  granted  as  prayed  for  m  the 
motion^ 

Observe:  appellant  filed  a  motion  asking  an  appeal  returnable  at 
Shreveport  j  the  court  simply  granted  the  appeal  "  as  prayed  for  in  the 
motion." 

Now,  whatever  contrariety  of  opinion  may  have  existed  previously, 
it  has  been  settled  since  the  ca.se  of  Wooton  vs.  LeBlanc,  32  Ann.  0*J. 
that  when  the  ai)pellant  expressly  asked  that  the  appeal  be  made  - 
turnable  at  a  wrong  time  and  place,  and  the  order  of  the  judge  meit  r 
fixed  the  retuni  day  as  prayed  for,  the  error  is  imputable  to  api>ellan  * 
fault  and  the  appeal  should  be  dismissed. 


Digitized  by  VjOOQIC 


SHREVEPORT,   OCTOBER,  18H4.  8*57 

state  V8.  Jenkins  et  a1. 

In  a  very  recent  case,  we  repeated  the  doctrine  veiy  emphatically, 
aaying:  *4t  i*i  elementary  in  our  practice,  that  when  an  iiripi  oper  return 
day  is  suggested  hy  appellant,  the  error  is  attributsible  to  hm  own  fault 
and  tils  appeal  cannot  be  maintained."  State  ex  rel.  Lee  vs,  Jumelj  35 
Ann.  980. 

In  Delwood's  case  we  admitted  an  exception  to  the  ^neral  rale. 
There,  although  the  appellant  suggested  the  erroneous  return  diij^  in 
his  motion,  yet  the  order  of  appeal  recited  that  *^  %  reason  of  the  taw 
and  of  the  motion  herein  filed,  the  appeal  is  granted  returnable^  etc*" 
We  held  that  inasmuch  as  the  order  showed  by  its  tei-ni^  that  the  judge 
acted  "  by  reason  of  the  law  "  and  not  merely  in  pursuance  of  appel- 
lant's suggestion,  the  order  was  an  exercise  of  judiriiil  diacretion,  error 
in  which  could  not  prejudice  appellant.  But  we  diatinctly  dilFereneed 
the  case  from  that  of  Wooton  vs.  LeBlanc,  whose  authoiity  was  not 
impugned.     State  vs.  Del  wood,  33  Ann.  1229. 

This  decision  does  not  protect  the  present  case  where  the  peculiar 
feature  on  which  it  rested  is  entirely  wanting. 

Indeed,  it  is  not  with  very  good  grace  that  appellant  invokes  the 
shelter  of  Delwood's  case,  because  in  that  very  decii^ion  we  pointed  out 
the  grosf.  illegality  of  the  return  day  fixed,  and  it  must  have  been 
known  that  the  order  asked  for  by  him  was  equally  illegal. 

He  asked  for  an  order  so  patently  illegal  that  even  igimrant^e  or  doubt 
of  its  illegality,  could  not  be  pretended.  The  judge  ^hiTited  it.  There 
is  nothing  to  show  that  the  judge  exercised  any  independent  discretion 
or  did  anything  more  than  grant  the  appellant's  owu  ]U*Jiyer  by  allow- 
ing the  appeal  "  as  prayed  for." 

With  all  our  desire  to  protect  the  right  of  appeal,  especially  in  crimi- 
nal cases,  we  cannot  avoid  the  conclusion  that  the  error  here  is  attribu* 
table  to  the  clear  fault  of  appellant,  and  that  it  is  lUtal  In  his  appeal, 

The  constitutional  right  of  appeal  is  aright  to  ao  »p]>ea)  in  confnmi- 
ity  to  law. 

Rules  of  practice,  when  once  settled  by  authorial  five  decieiouSj  must 
be  adhered  to.  They  cannot  be  varied,  without  invoMug  in  uncer- 
'tainty  questions  about  which  public  and  private  ijiterests  require  that 
there  should  be  no  uncertainty.  In  no  class  of  ca«es,  does  the  nile  of 
stare  decisis  apply  more  forcibly. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  appeal  herein 
taken  be  dismissed. 
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No.  137. 
Makgaret  Viola  Gray  vs.  Simeon  Gray. 

In  an  action  for  partition  of  property  held  in  indiviaion,  the  Jurisdiction  of  this  Conrt  moat 
be  tested  under  the  sanie  rules  which  govern  Id  soccesBion  matters.  The  jurisdiction  of 
this  Conrt  depends  upon  the  amount  of  the  fund  to  be  distributed,  and  not  upon  the 
amount  claimed  therein. 

In  this  case  the  amount  of  the  inventory  is  less  than  $2000 ;  and  the  fact  that  appellant 
claims  $5000  against  the  community,  cannot  vest  Jniisdiction  in  the  Supreme  Court. 


A 


PPEAL  from  the  Second  District  Court,  Parish  of  Webster. 
Drew  J  J. 


J,  B.  <&  J.  T,  Watkins  for  Plaintiff  and  Appellee. 
J.  E,  Bqpiolds  for  Defendant  and  Appellant. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

P0CI16,  J.  The  object  of  plaintiff  in  these  proceedings  is  to  obtsiin 
a  partition  by  sale  of  tlie  property  depending  upon  the  succession  of 
her  mother  in  community  with  the  defendant,  the  surviving  husband, 
and  to  obtain  a  recognition  of  her  mortgage  rights  on  the  immovable 
property  of  the  community,  in  restitution  of  her  mothers  paraphernal 
funds,  amounting  to  $1502  54. 

The  defense  is  a  general  denial,  followed  by  a  plea  In  reconvention 
for  judgment  in  the  sum  of  $5000,  the  alleged  amount  of  the  defend- 
ant's separate  funds  used  and  disbursed  for  the  benefit  of  the  commu- 
nity. He  has  taken  this  appeal  from  a  judgment  in  favor  of  his 
daughter,  allowing  her  all  the  relief  which  she  sought. 

The  motion  to  dismiss,  predicated  on  our  want  of  jurisdiction  raiione 
materiWy  must  prevail,  because  the  fund  to  be  distributed,  as  shown  by 
the  record,  does  not  excoed,  but  is  less  than,  two  thousand  dollars. 
From  an  inventory  taken  of  all  the  property  belonging  to  the  succes- 
sion and  to  the  community,  it  appears  that  the  pecuniary  value  of  the 
same  is  $1918  72;  that  is  the  fund  to  be  distributed,  and  that  affords 
the  test  of  our  jurisdiction,  irrespective  of  the  amount  claimed  therein. 
Art.  81,  Constitution. 

Hence  it  follows  that  the  amount  claimed  by  the  defendant  as  a 
credit  against  the  community  cannot  be  considered  as  a  constituent 
element  in  the  test  of  jiuisdiction. 

The  object  of  the  suit  being  for  a  partition  of  the  community,  and 
for  the  enforcement  of  a  privileged  claim  thereto,  the  proceeding  is 
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practically  a  settlement  of  the  succession  of  plaintiff's  mother ;  and  the 
question  submitted  under  the  present  motion  must  therefore  be  settled 
under  the  rules  governing  sucli  cases. 

Jurisprudence  has  long  since  settled  the  rule  that  in  such  cases  the 
jurisdiction  oi  this  Court  depends  upon  the  amount  of  the  fund  to 
be  distributed.  Out  of  numerous  decisions  we  quote  the  following 
as  directly  in  point :  Succession  of  W.  H.  Gale,  21  Ann.  487 ;  State  ex 
rel  Hickman  vs.  Judge,  28  Ann.  935;  Succession  of  James  Cloney,  29 
Ann.  326.  It  will  be  noted  that  these  decisions  were  rendered  under 
the  Constitution  of  1868,  whicli  did  not  circumscribe  or  define  the 
jurisdiction  of  this  Court  in  as  naiTow  and  clearly  described  limits  as 
is  done  in  the  present  Constitution,  which  has  left  very  little  room  for 
discussion  on  the  question  of  jurisdiction  in  all  matters  of  partition 
and  succession.  But  that  provision,  although  clear  and  unambiguous, 
has  been  tested  and  has  been  judicially  interpreted  since  the  adoption 
of  the  present  Constitution,  and  the  rule  is  now  ab'feolutely  settled  that 
"  the  amount  of  the  claim  preferred  against  the  succession  is  not  the 
test  of  jurisdiction,  but  the  fund  to  be  distributed."  Succession  of 
Thomas,  35  Ann.  19;  Succession  of  Andres,  34  Ann.  J063;  Succession 
of  Lesassier,  34  Ann.  1066. 

It  is  therefore  ordered  that  this  appeal  be  hence  dismissed  at  appel- 
lant's costs. 

Appeal  dismissed. 


On  Application  for  Rehearing. 

Manning,  J.  The  appellant  calls  our  attention  for  the  first  time  to 
the  d^te  when  his  appeal  was  taken,  viz  May  9th  of  this  year,  at  which 
time  the  constitutional  amendments  changing  the  jurisdiction  of  this 
Court  had  not  been  promulgated,  and  therefore  his  appeal  was  rightly 
taken  then.  Those  amendments  became  a  part  of  the  Coustitutiou  on 
May  15,  1884,  and  our  disposition  of  the  case  should  have  been  a  trans- 
fer of  it  to  the  Circuit  Court.  We  gi'aut  the  rehearing  solely  for  the 
purpose  of  altering  our  decree. 


On  Rehearing. 

It  is  ordered  and  adjudged  that  our  decree  dismissing  the  appeal  in 
tills  case  be  rescinded  and  vacated,  and  that  the  record  be  transferred 
to  the  Court  of  Appeals  for  the  Circuit  that  includes  Webster  Parish. 
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Dickson  vs.  Dickson  et  al. 

No.  141. 
W.  L.  DicKsoK  vs.  Lizzie  Dickson  et.  al. 

Where  In  ea  act  of  mortKftge  the  property  mortgaged  is  first  described  by  legal  aalMli  visioiu 
and  these  anb-divisious  are  then  declared  to  compose  a  certain  plantation,  giving  tlie 
name  thereof  and  otherwise  safficiently  de.scribing  it  apart  from  the  snb-divlsiona  men- 
tioned, held  that  the  mortgage  rested  on  the  plantation  and  that  parol  evidence  waa  ad- 
missible  to  show  that  the  description  by  the  legal  sab-divisions  was  erconeooa  and  that 
said  nombers  did  not,  in  whole  or  in  part,  compose  the  plantation. 

APPEAL  from  the  Second  District  pourt,  Parish  of  Bossier. 
IhreWf  J. 

J.  D.  dt  J,  T,  Watkins  for  Plaintiff  and  Appellee. 

B,  J,  Looneyy  </.  IT,  Shepherd  and  Loughery  dt  Vance  for  Defendants 
and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  A  judicial  partition  having  been  made  of  the  lands  belong- 
ing to  the  succession  of  Hannah  P.  Dicl^son,  Mrs.  Mattie  L.  Dickson, 
subsequently  to  said  partition,  obtained  a  judgment  recognizing  and 
rendering  executory  a  special  mortgage  against  a  part  of  the  lands  so 
partitioned. 

This  judgment  rendered  necessary  certain  supplementary  proceedings 
relating  to  said  partition,  having  in  view  the  readjustment  of  the  shares 
of  the  heirs  of  said  deceased,  on  account  of  this  mortgage,  and  t^  pro- 
vide for  its  payment  by  the  heirs,  who  bought  the  lands  at  the  partition 
sale. 

In  these  proceedings  Mrs.  Mattie  L.  Dickson,  the  mortgage  creditor  of 
Hannah  P.  Dickson,  deceased,  intervened  for  the  purpose  of  enfc^ing 
her  mortgage  against  the  property  subject  tliereto.  In  her  petition  she 
alleged  that  her  moitgage  rested  upon  the  Rush  Point  plantation  and 
that  she  was  entitled  to  the  proceeds  of  the  same  in  the  proportion  of 
the  mortgager's  interest  therein.  She  further  alleged  that  in  the  act  of 
mortgage  certain  lands  were  erroneously  inserted  and  described  by 
numbers  or  legal  sub-divisions  as  composing  Rush  Point  plantation 
which,  in  fact,  formed  no  part  o1  the  said  plantation,  the  property 
really  mortgaged. 

The  opposing  parties  asserted  that  the  description  of  the  lands  in  the 
act  of  mortgage  was  correct  and  conclusive,  and  denied  her  right  to 
alter  tlie  description  or  to  introducfj  parol  testimony  to  contradict, 
change  or  modify  the  same  as  shown  by  the  act  of  mortgage. 

This  contention  presents  the  main  issue  in  the  case  for  determination. 
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Till*  property  mortgaged  is  thus  described  in  the  act; 

*'AU  her  right  J  title  and  interest  to  the  following  desenbed  property, 
to-T^it : 

**  Fractioual  section  three,  the  east  half  and  the  north  west  rjuarter  of 
the  northeast  quai  ter,  and  the  west  half  and  nortlieast  ituurt<3i%  and 
west  half  and  QOrtheast  quarter  of  northeast  quarter  of  j^ect ion  Jbiii, 
and  northeast  quarter  and  southwest  quarter  of  set^tion  five;  and  the 
oonhwest  quartc^r  of  northwest  quarter  of  section  eigiit.  feownshiji 
twe.ity  antl  range  fourteen. 

"  Said  property  being  the  Rush  Point  plantation  un  whicb  Miduiel 
A-  Diekfton,  det'ea*>ed,.  formerly  resided,  and  now  oceupied  by  Mr:*. 
Mattie  L.  Dic^kfifm,  containing  about  six  hundred  aiul  sixty  acre.Sj  more 
ar  b^^,s.  togetJi'u  with  all  the  buildings  and  iniproveim^utii  tlicreou,  lyiug 
on  Red  river  nearly  opposite  Carolina  Blutfs." 

From  a  reading  of  the  above  description  it  seeniH  to  us  that  it  wae 
clearly  the  meaning  and  intention  of  the  contracting  parlies  that  the 
property  to  be  mortgaged  was  the  Rush  Point  plautation.  ThiM  is  the 
necessary  inference  from  the  words  '*  the  said  property  being  the  Rush 
Point  plantation,"  etc. 

If  the  language  of  the  act  makes  it  clear  that  it  wns  thiy  Hush  Point 
plantation  that  was  mortgaged,  then  the  numbeis  or  tlit?  luj^ul  sub- 
divisions named  in  the  act  became  secondary  or  merely  dt'scriptive  *>!' 
the  subject  of  the  contract — the  thing  mortgaged.  It  woiihl  be  a  hold 
proposition  for  either  i)ai-ty  to  the  contract  to  assert  that  tlie  Rush  Point 
plantation  was  not  tlie  subject  of  tlie  mortgage,  and  one  wIju  h  would 
not  be  listened  to,  but  to  say  that  the  \umbers  citetl  as  t!onii»osin^  the 
plantation  did  not,  in  fact,  compose  it,  would  not  bo  strange,  but  be 
viewed  as  a  misdescription  of  the  property  which,  tm  wull  known,  is  of 
frequent  occurrence  in  contracts  of  this  kind. 

The  right  which  the  creditor  had  was  to  enforce  tlie  mortgage  on  tlie 
Rush  Point  plantation,  if  that  property  was  sufficicmtl}'  described,  and 
the  right  could  not  be  defeated  or  affected  by  any  enor:>  in  the  descriii- 
tiou,  whether  in  the  numbets  or  otlierwise,  provided,  thiit  tljc  dewnrip- 
tion,  taken  as  a  whole,  was  sufficient  to  identify  the  pniperty. 

It  seems  to  us  clear,  therefore,  that  there  was  nothing  in  tfie  language 
of  the  i^t  of  mortgage,  relating  to  the  property  mortgJig**d,  that  would 
prevent  the  intervener,  under  the  allegations  of  her  petition  froju  sliow- 
ing  this  misdescu-iption  of  tlie  property,  and  it  was  t^ompeteot  to  ito  s^o 
by  parol  testimony.  In  like  <-a8e8  this  right  has  never  tieon  denied. 
We  cannot  see  anything  in  this  case,  on  this  point,  t(»  distitiguish  it  from 
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the  case  of  Levy  vs.  Ward,  33  Ann.  1033,  where  the  authorities  on  this 
subject  were  all  reviewed.' 

It  was  urged  in  argument  by  the  defendant's  counsel  that  that  case  was 
one  instituted  to  correct  an  ^rror  alleged  in  the  description  of  land  sold 
and  that  this  case  differs  from  that  one  because  there  is  no  allegation 
of  error.  In  this  tlie  counsel  are  mistaken,  as  we  find  in  the  petition 
of  the  intervenor  a  distinct  allegation  of  an  erroneous  description  of 
the  property  mortgaged — as  we  have  before  stated. 

If  the  object  of  the  parties  was  to  effect  a  mortgage  on  the  Rash 
Point  plantation  and  that  property  was  sufficiently  described  apart 
from  the  numbers — which  we  deem  it  to  have  been  done  under  ample 
authority — the  errors  in  the  numbers  could  not  defeat  the  true  intent 
and  purpose  of  the  contract,  and  it  follows  as  one  of  the  plainest  legal 
propositions  that  parol  evidence  was  admissible  to  show  the  error. 

If  it  be  conceded  that  the  real  and  true  subject  of  the  mortgage  was 
the  Rush  Point  plantation,  and  it  was  sufficiently  described  by  metes 
and  bounds  or  otherwise,  and  incorrectly  described  by  numbers  or  legal 
sub-divisions,  then  it  might  be  considered  as  presenting  an  ambiguity 
on  the  face  of  the  act,  which,  without  any  allegation  of  fraud  or  error, 
might  be  explained  by  parol. 

The  evidence  admitted  shows"  what  the  Rush  Point  plantation  em- 
braced at  the  date  of  the  mortgage ;  that  some  of  the  sub-divisions 
mentioned  were  not  owned,  at  the  time,  by  Mrs.  Hannah  P.  Dickson, 
and  some  were  separated  from  the  plantation  by  an  intervening  pro- 
prietor, whose  land  was  also  included  in  the  mortgage  and  which  the 
mortgagor  never  claimed,  which  facts  are  strongly  confirmatory  of  the 
mistakes  made  in  the  preparation  of  the  act  of  mortgage. 

It  seems  that  a  small  part  of  hill  land  on  the  opposite  side  of  Bed 
river  from  the  plantation  in  question,  of  little  value,  was  purchased 
subsequent  to  the  opening  or  establishment  ot  the  plantation.  This 
tract  was  sold  at  the  partition  sale  with  the  plantation,  and  as  it  could 
not  be  considered  as  forming  a  part  of  the  plantation  and  subject  to 
the  mortgage,  parol  evidence  was  admitted  to  show  the  value  of  this 
land  with  a  view  to  deduct  its  value  from  the  total  price  at  which  tiie 
whole  property — that  is  the  plantation  and  the  hill  tract — was  abjudi- 
cated, so  as  to  ascertain  the  precise  fund  derived  from  the  sale  of  mort- 
gaged property.  We  think  this  evidence  was  properly  admitted  under 
the  circumstances.  We  cannot  well  see  how  the  object  in  view  could 
have  been  reached  without  such  testimony  unless  resort  was  had  to 
other  proceeeings.  And  it  is  evidently  the  interest  of  all  parties  that 
this  matter,  involving  but  a  small  interest,  should  be  tiius  settied. 
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staters  Robinson. 

From  a  <*oniplete  and  thorough  review  of  the  record  we  think  the 
judge  of  the  lower  court  reached  a  proper  conclunion  upon  the  facts  of 
the  la^  involved  in  the  issues  presented,  and  thus  did  justice  between 
the  parties,  and  the  judgment  appealed  from  is,  therefore,  affirmed, 
with  costs. 


No.  J  33. 
The  State  of  Louisiana  vs.  Julius  Robinson. 

Non-arraignment,  that  wonld  have  been  fatal  to  the  legality  of  the  verdict  and  sentence, 
does  not  exist  where,  after  discovery  that  the  defendant  had  not  been  arraigned,  he 
waives  arraignment  and  the  trial  begins, (26  novo,  and  the  jury  are  re-sworn. 

Objection  to  the  form  of  the  jurors'  oath  mast  be  made  when  it  is  administered,  and  cannot 
be  made  the  basis  of  a  motion  for  a  new  trial. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J, 

M.  8.  Grain,  District  Attorney,  for  the  State,  Appellee. 
Alexander  <&  Blanchard  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  bv 

Manning,  J.  The  defendant  was  convicted  of  obtaining  money 
under  false  pretences,  and  was  sentenced  to  hard  labor  for  one  year. 

A  bill  of  exception  was  taken  to  an  alleged  want  of  arraignment.  It 
appears  the  preliminary  stages  of  the  trial  had  been  gone  through — the 
jury  had  been  completed  after  challenges  by  both  sides,  and  the  indict- 
ment had  been  read  to  them — in  other  words,  the  State  had  opened  its 
case — when  it  was  discovered  that  the  prisoner  had  not  been  arraigned. 
The  judge  at  once  arrested  the  proceedings  and  ordered  the  arraign- 
ment of  the  accused,  whereupon  his  counsel  waived  it  but  waived 
nothing  else,  by  which  we  understand  them  to  mean  that  they  were  to 
be  considered  at  liberty  to  take  advantage  of  the  previous  non-arraign- 
ment. This  being  done,  the  judge  began  d£  twvo,  the  jurors  were  sworn 
again,  but  the  indictment  was  not  read  again,  and  the  trial  proceeded. 

We  shall  treat  the  waiver  as  the  counsel  seem  to  wish,  leaving  the 
defendant  at  full  liberty  to  object  to  its  previous  admission.  But  what 
has  he  to  complain  of?  The  want  of  arraignment,  which  would  have 
l>een  fatal  to  the  regularity  of  the  trial,  no  longer  existed.  A  plea  was 
entered.  The  judge  even  took  the  precaution  to  have  the  jurors  re- 
sworn.   They  had  already  heard  the  indictment  read.     It  was  not 
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needful,  nay  it  would  have  been  supertluous,  to  have  read  it  again.  The 
waiver  took  the  place  of  an  actual  arruit'"nment,  aad  even  ii  it  did  not 
operate  as  an  estoppel,  1  Bish.  Cr.  Prar,  5  1 17,  tht*  irregularitj-  wa* 
cured,  or  regularity  was  restored  by  the  jud^'e  roiumenein^  de  iMrt^,iiftd 
going  over  anew  what  had  already  been  done. 

Adhering  to  the  strictest  technicalities  would  not  .justify  interference 
with  a  verdict  thus  rendered. 

The  only  other  objection  is  preseijteil  iu  a  motion  for  a  iievv  trials  «f 
which  the  sole  ground  is  an  alleged  inautficiency  of  the  oatlj  Jidniim?- 
tered  to  the  jurors  in  this,  that  it  did  not  contain  the  worfU  '"M4:ord- 
ing  to  law"  at  its  conclusion,  but  only  *'  acconiing  to  the  evideucc*" 

If  the  contention  could  for  a  moment  prevail,  that  the  CoDstitatiftDa! 
provision  of  1879,  art.  168,  made  nereRsary  the  »ilt(>ratiou  of  tjie  form 
of  a  juror's  oath,  when  the  brief  of  eoimm^  astM^rrs  that  ^^juiies  in  thii^ 
State  have  always  been  judges  of  tiie  law  as  well  as  the  factft^"  and 
hence  their  functions  now  are  just  what  they  have  always  been,  and 
therefore  the  oath  that  was  sufficient  hefor*^  must  be  sufficient  now.tlie 
objection  if  good  comes  too  late.  It  cannot  be  nia*le  in  a  niatioii  for  a 
new  trial,  but  must  be  at  the  time  the  oath  is  admioiet«r<*d.  Xo  objec- 
tion was  made  when  the  oath  was  fir^t  administered,  and  none  when 
the  jurors  were  re-sworn. 

Judgment  affirmed. 


No.  135. 
Wm.  Davis  et  al.  vs.  Johx  Moxtgomeuv  kt  xu 

When  a  citizen  of  Louisiiuia  brin«j;s  a  petitory  antioQ  iL^atant  a  nitizrii  of  tt^Mirtii,  ttie  Littt^ 
of  whom  calls  in  warrant}*^  a  citizen  of  Loai<«iniia,  timre  ari^a  io  (ht^  nani^  t  «-{>  djstiiirt  coa 
troversieft,  one  between  plaintiff  and  defend  ant  who  ure  t^itri^ieni*  of  dilfcr^tit  StKl£«,  u^l 
the  other  between  defendant  and  warrantor  whu  ^iv  aIhci  citlceo^  of  iliffemit  ^taie*. 

The  fact  that  plaintiff  and  warrantor  are  citizeu^  of  ihf*  tump  StAt«  esiuiDt  prevent  d^feod- 
ant  fi'om  removing  the  cause  to  a  Federal  cnurtp 

Where  at  the  first  term  of  court  aft«r  the  snit,  di'f^^nrLttDF  in  hi^  ansprer  dlt4  a  d«ioip^  in 
warranty,  the  warrantor  is  entitled  to  citation  jiud  rbe  uj^ual  defat  htt  An^wmufi,  miA 
the  cause  cannot  be  tried  until  after  the  expirsitjoti  of  that  di>lav.  If  it  dav*  &ni  rrpifT 
till  after  the  passage  of  that  term,  the  followiuyr  tenii  la  tho  flrmt  at  whir-k  [be  ^lamr 
coald  have  been  tried,  and  an  application  for  n^niov-^aC  mudt<  at  tli«e  i»mt  U  tlBt«ilj  os^' 
the  provisions  of  the  act  of  Congress  of  Marcb  3d,  \S~o. 

APPEAL  from  the  First  District  C^oitrt,  Parish  nf  Caddo. 
TayU>ry  J. 


J,  B.  Slattery  and  Alexander  &  B1imc)iard  for  Plaintiffs  aod  A^^l- 
lants. 

Wise  &  Herndon  for  Defendants  and  Appellees. 
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Tlie  opinion  of  the  Coui-t  was  delivered  by 

Fenner^  J,  The  suit  i«  a  petitory  action  bro  tight  by  plaintiCFej  re  si- 
de nta  of  this  StJitts,  against  Mon  fcgomery,  a  citizen  of  Georgia,  and  hie 
tenu^ntii^.  wlio  are  mere  nominal  ]iartie8  and  need  not  be  fnrtljer  consid- 
ered, to  recover  the  undivided  half  of  certain  immovable  property,  al- 
leged to  belong  to  plaintiffs  but  to  be  in  the  illegal  possession  of  Mont- 
gomery under  a  title  alleged  to  be  void. 

The  suit  went  to  issue  at  the  March  term  of  the  court,  when  defend- 
ant filed  his  answer  denying  the  alleged  title  of  [jlaintiffa^  asserting  the 
validity  of  his  own  title,  and  at  the  same  time  made  a  demaud  in  war- 
ranty calling  in  A.  H.  Leonard,  a  resident  of  the  city  of  Ne^'  Orleans, 
as  the  author  and  warrantor  of  his  title,  praying  that  he  be  cite*l  and 
for  such  judgment  against  him  as  might  be  rendi^^ied  against  defendiuit. 

The  warrantor  was  accordingly  cited,  and  the  delay  allowed  him  for 
answering  had  not  passed  till  after  the  expiration  of  the  March  term  of 
the  court. 

At  the  following  June  term  of  the  court  default  was  taken  against  the 
warrantor,  and  immediately  thereafter  the  defendant,  Mont^mery, 
made  application  for  removal  of  the  cause  to  tlit^  Circuit  Court  of  the 
United  States,  under  the  provisions  of  the  at;t  of  Congress  of  March 
3d,  1875.  All  the  forms  of  the  law  were  complied  with^  but  plaintiffs 
Appeared  and  opposed  the  granting  of  the  application  in  an  exception 
based  on  the  ground  that  the  application  came  too  late,  becautfe  not 
filed  at  the  first  term  of  the  court  at  which  tlie  case  eouid  liaTe  been 
tried,  as  required  by  the  terms  of  the  statute. 

The  court,  after  hearing,  overruled  the  exception,  and  ent^^red  judg- 
ment remo\'ing  and  transferring  the  case  to  tbe  Circuit  Court  of  the 
United  States,  from  which  judgment  the  present  appeal  is  tEiken. 

Plaintiffs  ask  a  reversal  of  the  judgment  of  remuval  on  two  grounds, 
viz.: 

1.  That  the  application  to  remove  came  too  late,  as  set  up  in  the  ex* 
ception. 

It  is  manifest  that  the  defendant  had  the  right  to  make  his  demand 
in  warranty;  that  the  warrantor  was  entitled  to  he  cited^  and*  Iil  the 
very  words  of  the  Code  of  Practice,  to  be  "  allowed  foi^  aus waring  the 
same  delay  as  in  ordinary  suits,"  C.  P.  383;  and  tliat  the  cause  could 
not  be  tried  until  after  the  expiration  of  these  delays.  Therefore,  as 
these  delays  had  not  passed  prior  to  the  expiratioii  of  tha  March  term 
of  the  court,  the  cause  could  not  have  been  tried  at  that  term.  The 
first  term  at  which  it  coidd  have  been  tried  was  the  following  June 
term,  and  the  application  then  made  was  timely  under  the  statute. 
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2.  It  is  next  urged,  however,  that  the  order  of  removal  is  erroneous, 
because  the  controversy  in  the  suit  is  not  "  wholly  between  citizens  of 
different  States,"  as  required  by  statute. 

It  is  true  that  the  warrantor  is  a  citizen  of  the  same  State  with  plain- 
tiffs, but  both  plaintiffs  and  warrantor  are  citizens  of  a  different  State 
from  that  of  defendant. 

There  is  no  direct  controversy  between  plaintiffs  and  warrantor. 

Plaintiffs  can  recover  no  judgment  against  warrantor,  nor  warrantor 
against  plaintiffs.  The  only  judgment  which  can  be  rendered  in  favor 
of  plaintiffs  is  one  against  defendant  alone.  The  only  judgment  which 
can  be  rendered  against  warrantor  is  one  in  favor  of  defendant  alone. 
C.  P.  385.  Therefore,  there  are  two  distiuct  controversies  in  the  suit, 
and  only  two — one  between  plaintiffs  and  defendant,  who  are  citizens 
of  different  States ;  the  other  between  defendant  and  warrantor,  who 
are  also  citizens  of  different  States. 

The  expressions  in  various  cases  to  the  effect  that  the  warrantor  is 
the  real  defendant  in  the  case,  that  he  is  entitled  to  manage  the  de- 
fense not  only  as  between  themselves  and  defendant,  but  also  as  be- 
tween defendant  and  plaintiff,  only  mean  that  as  defendant  recovers 
against  the  warrantor  the  same  judgment  which  the  plaintiffs  may  re- 
cover against  the  defendant,  the  warrantor  has  the  right  to  make  such 
defenses  for  the  former  as  he  shall  judge  best  for  his  own  protection, 
not  against  plaintiffs,  but  against  defendant. 

The  call  in  warranty  is  a  mere  incidental  demand,  so  expressly  des- 
ignated in  the  Code  of  Practice. 

This  action  is  one  which  the  plaintiffs  might  have  originally  brought 
in  the  Federal  court,  and  if  they  had  so  brought  it  the  citizenship  of 
the  warrantor  would  have  been  no  obstacle  to  his  being  called  in  war- 
ranty in  that  court. 

Even  after  bringing  the  action  the  plaintiffs  would  have  had  the  right 
to  remove  it  to  the  Federal  court,  and  defendant  could  not  have  de- 
prived them  of  that  right  by  calling  another  party  in  warranty. 

If,  notwithstanding  the  call  in  warranty,  the  right  to  remove  still 
subsisted  in  plaintiffs,  it  must  remain  in  defendant  also,  because  the 
statute  grants  the  right  indiscriminately  t^o  plaintiffs  and  defendant. 

We  find  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 
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The  State  of  Louisiana  vs.  Joe  Foster.  49jib2 

36    877 
Th«  fket  th:it  otie  presented  as  a  juror  has  formed  an  opinion  from  rnmours  of  the  case  and  111     88 


ban  flxprenjwd  U>,  does  not  disqaalify  him  if  he  avers  that  the  nimotirs  wonld  not  influence     36    877 

him  n«  a  juror,  and  that  he  will  be  gnided  by  the  evidence  in  rendering  a  verdict.  ''^      *°^' 

Tbi"  exfTriee  uf  ii  Inwer  judge's  discretion  in  granting  or  refusing  a  continnance  will  not  be 

dinturbrd.  if  it  has  been  done  soundly  and  not  harshly  or  arbitrarily. 
A  pru.^  trr  or  Tiicittud  for  a  second  continuance  for  the  same  cause,  for  which  one  has  already 

bo<3n  gmotfiK  in  entitled  to  less  favoar  than  the  original  application. 
Conver'uitiDtiH  with  the  prisoner  touching  his  identity  are  admissible  to  prove  that  fact,  no 

iDduc^iui'nt.  threat  or  promise  having  been  made  to  him  or  in  his  presence. 

APPEAL,  iiom  the  Eleventh  Distiict  Court,  Parish  of  Natchitoches. 
Piersany  J. 

D.  C.  Scarborough  J  District  Attorney,  for  the  State,  Appellee. 
Ponder  d;  Porter  tor  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J .  The  defendant  was  convicted  of  rape  and  was  sentenced 
to  be  hanged.  His  appeal  presents  three  objections  to  the  legality  of 
the  conviction,  embodied  in  as  many  bills  of  exception. 

1.  J.  C.  Cammack,  a  juror,  was  challenged  for  cause  by  the  defendant, 
but  the  court  ruling  that  the  cause  was  not  good,  he  was  challenged 
peremptorily.  The  cause  of  challenge  was  that  the  proffered  juror  had 
formed  and  expressed  an  opinion  on  the  case,  based  on  rumour,  and 
was  a  man  of  strong  prejudices. 

The  examination  of  the  juror  on  voir  dire  was  ; — "  I  have  read  some- 
thing in  the  newspapers  aboul  this  case;  have  heard  the  prevailing  ru- 
mours about  it,  and  have  expressed  an  opinion  based  upon  those  rumours. 
I  am  a  man  of  strong  feelings  and  prejudices  generally.  I  do  not  know 
the  prisoner ;  do  not  know  anything  about  the  case ;  don't  know  the 
witnesses;  have  no  knowledge  of  the  facts;  have  no  bias  for  or  against 
the  prisoner;  have  no  strong  feelyig  against  him  personally,  or  his 
case ;  believe  that  I  can  be  guided  by  the  evidence  in  rendering  a  ver- 
dict, and  that  1  can  disregard  the  impression  produced  by  the  rumours. 
I  do  not  think  the  rumours  I  have  heard  would  influence  me  as  a  juror." 

If  the  men  who  disclose  that  they  have  strong  prejudices  as  a  char- 
acteristic ai'e  to  be  excluded  from  the  jury-box,  the  list  of  competent 
jurors  will  be  8h<»rtene^  at  the  wrong  end.  He  who  frankly  discloses 
his  own  mental  pecnliaritieR,  but  as  frankly  avows' they  cannot  hinder 
liini  from  doing  his  duty,  will  be  a  much  more  impartial  weigher  of 
evidence,  and  is  a  fitter  juror  than  one  who  conceals  the  fact  that  he 
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ha8  ]jeard  rnmourH,  or  is  ao  uncertain  of  himself  that  he  cannot  tell 
whether  the  rumours  or  the  newspapers  would  influence  hira  or  not. 
There  is  nothing  in  the  answers  of  the  juror  that  affect  his  competence, 
and  the  prisoner  was  therefore  properly  driven  to  his  peremptory 
challenge. 

2.  A  continuance  was  refused  for  the  absence  of  a  witnes.  The  lower 
judge  assigns  as  reasons  for  his  refusal,  that  at  a  previous  term  the 
prisoner  liad  obtained  a  continuance  for  the  absence  of  several  wit- 
nesses, and  among  them  this  one  who  was  again  absent:  that  no  attach- 
ment had  been  asked  for  the  witness,  and  the  particular  matter  he  wajs 
expected  to  prove  was  an  alihiy  and  otlier  witnesses  were  present  to 
prove  the  same  and  luid  testitied  relative  thereto,  and  finally  the  court; 
believed  the  application  was  a  pretext  for  delay. 

It  has  been  so  often  said  it  has  become  trite,  that  the  trial  judge  i^ 
entrusted  with  a  large  discretion  in  granting  or  refusing  continuance?^. 
and  it  is  thoroughly  well  settled  that  if  his  discretion  has  been  soundly- 
exercised,  and  not  harshly  or  arbitrarily,  his  ruling  will  not  be  disturbed^. 
A  request  for  a  second  continuance  for  the  same  cause  as  the  first  con- 
tinuance was  obtained  strengthens  the  supposition  that  the  main  object 
was  delay,  and  the  judge  no  doubt  rightfully  interpreted  the  prisoner .* 
motive. 

3.  'i'he  third  bill  was  to  the  testimony  of  a  deputy-sheriff  as  to  the 
identity  of  the  prisoner,  which  was  that  he  had  been  sent  to  Shreve- 
port  to  inspect  the  prisoners  there  in  jail  to  ascertain  if  the  accused 
was  among  them,  and  he  rei-ognized  one  of  tliem  as  the  accused.  He 
tlien  detailed  his  conversation  with  the  prisoner.  The  objection  seems 
to  be  to  the  admission  of  this  conversation  in  evidence,  the  bill  charac- 
terizing it  as  hearsay. 

The  proof  of  identity  was  made  independent  of  the  detailed  conver- 
sation, but  the  conversation  was  admissible  for  it  is  not  pretended  that 
the  piisoner  made  any  confession,  and  that  objection  to  it«  admission 
is  made  on  that  score.  The  sheriff  said  to  the  prisoner,  *'  I  saw  you  on 
such  a  morning  at  or  near  Sinnott's  station  on  .the  railroad,"  who  replied 
'*  no,  I  came  here  all  the  way  on  the  cars."  The  sheriff  rejoined,  "  I  saw 
on  your  breast  a  spot  of  biood  w  hen  you  passed  me  on  the  railroad 
track,"  and  the  accused  answered,  "  oh  no,  that  was  red  paint  I  got  off 
the  colored  quilt  we  slept  under  at  Alexandria."  The  sheriff  exclaimed. 
"  oh  pshaw  Jo,  you  must  be  the  man,"  and  theme  was  no  answer. 

We  are  at  a  loss  to  perceive  why  this  is  inadmissible.  What  weight 
it  should  have — whether  any — was  matter  for  the  jury,  but  they  were 
entitled  to  hear  it.    Wharton  Crim.  Ev.  679. 

Judgment  afiirmed. 
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^  No.  14:1. 

J.  R,  Hyams,  Adm'r,  vs.  E.  B.  Heukdon  et  al. 

The  mere  relation  of  attonioy  and  client  does  not,  nf  ijnetf,  flisablfl  ttse  atttirnej  of  a  jmljx- 
ment  creditor  from  bnylng  on  his  own  account  at  h  nale  in  pxhoilIJoq  of  tb«<  Jndf^in^Qt, 
provided  he  act  with  perfect  fairness  and  good  fftitli,  and  iu  no  manner  in  oppi>EiitJiiEL  to 
the  Interests  of  his  client. 

When  tiie  attorney  has  so  acted ;  when  his  clieul,  thuugh  adriAed  af  the  aaJe.  Ihia  ijriTeu 
no  authority  to  hny*  when  the  bid  of  the  att^n-utiy  wnt^  u>  the  ]).drautAg«  of  the  vlintit, 
because,  but  fur  it,  the  land  would  have  been  hoUI  ai  a  Ivafi  priuna  and  t>^[}('ciiilly  wh^n. 
as  in  this  case,  the  client  having  been  o^bred  tljQ  opttou  af  tiikiii;;  thti  laud  or  tb^^  piit'f?, 
preferred  and  received  the  latter,  he  cannot,  Imij;  aftprwardH,  be  p(<>milttcd  tfl  astflail  th*J 
title  of  the  attorney  and  demand  to  be  Bubstituted  um  oi,vuf!r  utujcir  skIH  titlBn 

APPEAL  from   the  First  District  Court,   i*;^riKh   of  Caddo. 
Tayl4yr,  J. 

Young  &  Shephei'd  for  Plaintiff  and  Appdlee* 
Alexander  ds  Blanehard  for  Defendants  and  A  p  pelt  an  t^. 


Tiie  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     The  substantial  fects  in  thi^  case  are  tlie  following: 

The  succession  of  H.  M.  Hyanis  had  a  judgment  ii^aiiist  M.  Bjier  for 
the  sum  of  $12,000^  which  recognized  a  spcjcial  mortgage  aud  veudr^r^s 
privilege  upon  certain,  lands  in  Bossier  parish.  This  judgment  was 
rendered  in  1876,  and  in  the  same  year  the  landi^  ^vere  sold  for  t^axes  to 
one  Bodenheimer,  \^  hose  title  was  after ^varde  *!oui1rmed  by  the  Auditor 

Subsequently,  Isaac  S.  Hyams,  then  admiiiistrator  of  the  suceeHsitMi 
of  H.  M.  Hyams,  aud  I.  R.  Hyams  one  of  the  lieirs*  entered  into  a  writ- 
ten agreement  with  Nutt  and  Wise  and  Herudou,  attorneys  at  law,  the 
substance;  of  which  is  as  follows:  After  i*eciting  the  judgment  aud  tax 
sale  above  mentioned,  the  desire  of  th*-  Ijeiis  to  provoke  the  annulment 
of  said  sale  and  their  inability  to  pay  tlie  cost*;  and  expense  of  stich  a 
suit,  the  agreevment  provides  that  said  attorneys  agree  to  sue  for  the 
rescission  of  the  sale  and  for  the  enfiu  cement  of  the  Judgment  on  the 
lands,  and  furnish  the  money  necessary  to  pay  costs  of  such  proceed- 
ings and  redeem  the  lands. 

It  was  further  stipulated  that,  in  case  they  should  succeed  in  annull- 
ing the  tax  sale  and  in  subjecting  the  hnulH  to  sale  nuder  the  judgment, 
they  were  to  have  for  their  services  "fifty  j*rr  eeitUt^m  of  the  snm  bid  at 
the  sale  thereof;  or  if  bid  in  by  plaintiffs  or  for  them,  then  fifty  per 
centum  of  the  value  of  said  lands  or  an  undivided  linlf  interest  thaiein." 

Under  this  agreemeut  the  attorney^  pr<H'eeded  to  institute  the  suit 
to  annul  the  tax  sale,  iu  which  they  recoveied  judgment. 
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Fi.fa,  was  then  issued  tui  the  judgra*;et  of  Hyams  vs.  Baer,  and  the 
lands  were  seized  and  advert  isetl  for  salf . 

The  evidence  shows  that  the  adiiiinifitrator  was  advised  of  the  pro- 
gress made;  that  during  tin*  pendency  «f  the  aihertisenient  the  attor- 
neys made  eflfbrts  to  iiitere8t  persous  in  the  Bale  aud  to  ep\.  thera  to 
attend  and  bid  thereat;  that  they  had  iu>  authority  troTu  tht*  adminis- 
trator to  bid  in  the  lands  for  tlie  sucees»ion ;  and  that  to  present  a  sac- 
rifice of  the  property  and  f*>r  the  protectiou  of  their  own  inierests^  they 
determined  not  to  permit  the  iand  to  go  for  less  tiian  two  tliouiiaiwl 
dollars  and  instructed  C<*h  Bnider,  of  Bossif^r  parish,  if  it  brought  a 
less  price,  to  bid  in  the  land  and  have  it  ai^iudicated  to  i^.  B.  McCfitdien. 
whom  they  had  selected  as  their  (."ommou  agent  to  receive  and  hold 
title  to  the  land  for  them^  in  order  to  rivoid  parisiug  it  into  the  nam^ 
of  a  number  of  persons  and  to  facilitat-e  the  transfer  in  accordaore  with 
settlement  of  interests. 

The  proceedings  attending  the  sale  were  all  regiihiTj  and  not  a  am- 
picion  of  fraud  is  raised  as  to  any  of  them.  Appraiftei-f*  were  appointed, 
wlio  appraised  the  land  at  $1300.  Th«re  was  open  competitioD  at  the 
sale,  the  bids  were  run  up  beyond  tJie  appraisement  and  the  laod  wras 
finally  bid  in  by  Col.  Snider  at  the  price  of  $1600,  and  adjudicated  to 
McCutchen  according  to  instructions. 

After  the  sale,  the  administrator  of  Hyamg  was  advised  of  it  and  of 
the  price  at  which  the  land  had  been  adjudicated,  and  wa^  given  the 
option  of  taking  one  undivided  half  of  the  land  or  one-half  of  the  price, 
whichever  he  preferred.  The  ndminit^tTator  replied  that  he  wauted  the 
money  and  not  land.  Thereupon  the  atini  of  eight  hundred  clollai>  wa* 
remitted  to  him  by  check  to  his  order  a^  admin  ii?tTa tor,  dated  April  5, 
1881,  which  was  duly  paid;  and  there  was  an  end  of  the  matter  trntil 
after  the  death  of  the  then  adioinistrat^>r.  In  September,  li?f?3,  the 
present  administrator  of  Hyama  was  qualified,  and  in  Aprils  18^^  this 
suit  was  filed. 

In  the  meantime,  by  settlements  with  Wise  &  Nntt,  the  title  of  the 
entire  land  had  passed  to  E.  B.  Hemdon,  with  the  exception  of  one* 
sixth  which  McCutchen  had  been  allowed  to  retain  for  a  cash  coBsid- 
eration. 

The  gist  of  the  action  is.  that  McCutchen  was  a  merely  interposed 
party  and  that  the  attorneys  of  the  succession  of  Hyaros  were  the  rea 
purchasers,  which  facts  are  noi  disputed ;  that  the  land  sold  Un  \tm 
than  its  value;  that  it  was  clearly  to  the  interest  of  the  succession  to 
bay  in  the  land;   that,  therefore,  the  bid  of  the  attorneys  should  be 
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coimldered  as  the  hid  of  the  smtceewiou  and  t}ia^  the  resulting  title 
Bbotild  be  c<»Lsidered  as  tlie  title  of  the  auc cession;  that  porpern  of  th<? 
saccf'smon  show  uo  receipt  of  any  portion  of  the  price  for  which  the 
land  wiis  sold;  imd  if  nuy  an  oh  jui.viuent  was  received,  i\r  aettleinent 
hod,  it  wa^  itiade  in  btvot  as  to  tlie  value  of  the  land  aud  as  to  the  fact 
tliat  tlie  attornevfi  were  the  real  purchaserft.  The  prayer  is  that,  **  on 
tin  ill  hearing  the  land  named  U\  tljc  petition  lie  decreed  to  belong  to 
the  sncceftftion  which  petitioner  repreae»ts,  and  if  any  settlement  with 
tlie  former  administrator  he  alleged  or  set  itp  by  defendants,  that  the 
same  be  declared  null  and  void,  and  set  aside  as  made  in  error  and 
without  authority," 

Tlie  defease  rests  upon  t!ie  facts  of  the  case  which  we  have  ftdly 
»tntcd.  We  have  studied  the  record  with  great  care  and  have  reflected 
upon  all  features  of  the  case  without  being  able  to  discover  any  prinei- 
pie  from  which  the  plaintiff's  case  can  derive  the  slightest  support. 

Much  was  said  in  argument,  and  in  the  opinion  of  the  judge  a  quOj 
iilnrnt  the  contract  between  the  a<lniiniHtrator  and  the  attorneys,  which 
is  attacked  as  illegal  and  contra  bonos  mores  and  ait  a  forbidden  purchase 
of  a  litigious  right.  But  what  have  we  to  do  with  that  contract!  Who 
attacks  it ?  What  relief  is  sought  against  it f  The  only  qnestlou  in 
this  case  ie  the  validity  of  defendant's  title  to  the  land,  and  whether  or 
not  it  enures  to  the  benefit  of  the  holders  or  of  the  plaintiff  euccesftion. 
This  qaestion  ifi  wholly  iudependent  of  the  contract  under  which  the 
suits  were  prosecuted  nad  depends  entirely  upon  the  validity  and  na- 
tnre  of  the  title  conveyed  by  the  ad^judi cation.  If,  under  the  relations 
of  the  parties  and  the  fact^  of  the  ciiwe,  defendants  had  the  right  to  bid 
and  buy  at  the  sale  for  their  own  account,  their  title  is  valid  and  can- 
not be  a Fi Bailed,  If,  ou  the  contrary,  their  relations  and  the  facts  were 
such  that  the  bid  and  purchase  could  only  be  uiude  for  the  benefit  of 
their  client,  then  the  plaiutiff 's  case  must  succeed,  unless  that  benefit 
ha»  been  waived.  These  questions  ai^  entirely  independent  of  the 
contract  for  services. 

NoW;  what  prevoated  defendants  from  bidding  and  buying  at  the 
aaJet 

It  was  long  since  settled  in  this  State  that  the  mere  relation  of  attor- 
ney and  client  does  uot^  of  itself,  disable  the  attoruey  of  a  judgment 
creditor  from  buying  for  his  ow*n  account  at  a  aale  in  execution,  pro- 
fided  he  act  ia  perfect  fairness  and  good  laith,  and  in  no  manner  in 
opposition  to  the  interest  of  his  client,    Eelf  vs*  Ives,  10  La,  509. 

We  may  certjiinly  say  of  the  defendaat  in  this  case,  under  the  state- 
ment of  facts  we  have  given,  what  was  said  of  the  attorney  in  the  case 
so 
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just  qaoted :  'i  Throughout  the  whole  businesa  the  defendant  appears 
to  us  to  have  acted  \¥ith  strict  regard  to  his  professional  duties,  and 
with  even  an  anxious  solicitude  for  the  interests  of  plaintiff.'^ 

It  is  said  that  the  land  sold  for  less  than  its  vaJne.  Under  the  evi- 
dence here  presented,  that  is  probably  true.  Yet  it  is  to  be  remembered 
that  most  of  the  lands  belong  to  the  class  of  swamp  lands  subject  to 
overflows,  and  that  their  value  is  purely  speculative,  difficult  to  fix, 
and  fluctuating  according  to  the  opinion  and  views  of  those  who  esti- 
mate them.  Moreover,  the  land  was  regularly  appraised,  advertised 
and  sold  at  public  outcry,  with  free  competition,  and  no  one  was  foand 
to  offer  more  than  the  price  at  which  it  was  adjudicated.  Could  the 
title  of  any  competent  purchaser  be  assailed  on  such  a  ground  ? 

It  is  said  that  it  was  to  the  interest  of  the  succession  to  bid  in  the 
land.  Suppose  it  was.  Had  the  attorneys  the  right  to  bind  the  client 
by  sueh  a  bid  without  his  authority  or  instructions  f  The  adniinistra- 
tor  was  advised  of  the  sale  by  sending  him  copy  of  the  paper  contain- 
ing the  advertisement,  and  no  such  instnictions  or  authority  were  given 
to  the  attorney. 

It  is  clear  he  intended  no  such  authorization,  as  his  subsequent  con- 
duct shows. 

What  harm,  then,  has  befallen  the  succession?  If  defendants  had 
not  bid,  the  land  must  have  passed  to  another  purchaser  at  a  less  price, 
whose  title  would  have  been  unquestionable. 

But  when  we  consider  that,  even  after  the  purchase,  the  administra- 
tor was  offered  the  option  of  taking  half  the  land  or  half  the  price, 
and  accepted  the  latter,  it  does  seem  that  all  controversy  should  end. 
This  was  a  settlement  surely  within  the  authority  of  the  administi-ator, 
at  least  so  far  as  the  title  is  concerned.  We  fail  to  find  any  error  ma- 
terial to  the  question.  It  is  said  he  was  not  advised  as  to  the  fact  that 
the  attorneys  were  the  real  purchasers.  This  is  itself  doubtful ;  but  if 
true,  it  does  not  seem  to  affect  the  case.  The  only  question  was, 
whether  he  preferred  the  land  or  the  money.  If  he  should  prefer  the 
latter  when  supposing  the  land  had  been  bought  by  Mr.  McCutchen, 
why  should  he  reach  a  different  conclusion  if  informed  that  defendants 
were  purchasers. 

The  next  claim  is  that  he  was  ignorant  of  the  true  value  of  the  land. 
There  is  nothing  to  show  that  his  inforniation  was  not  as  full  as  that 
of  defendants.  He  knew  what  the  land  had  brought  at  public  outcry 
Defendant  did  nothing  to  mislead  him.    He  should  have  made  inquiry 

An  effort  is  made  to  show  that,  with  or  without  authority,  the  bi< 
and  adjudication  to  McCutchen  was  actually  made  for  the  accoont  of 
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All  partie^B  to  the  contract,  inctading  the  succesftion  for  one-lialf,  and 
that  the  fitbniTiidtrator  liad  certainly  no  right  to  divert  the  succession 
of  tliia  vii&t(Hl  property  bj  j^ny  extra-judicial  settlenient* 

An  attentive  study  of  the  evidence  convinces  na,  nH  it  did  the  district 
judge,  that  McCiitehen's  bid  and  title  were  in  the  iutereet  of  defend- 
ants only,  tboiij^li  they  tffered  plaintiff  the  option  of  tjikiiig  the  benefit 
to  extent  of  ouo-half,  which  he  declined. 

The  district  judge,  wbih^  denying  the  relief  «i>ecihcftUy  sought  by 
plaintiffj  found  rcat^con  to  grant  a  judgment  anuiilHug  the  judicial  sale 
itself  and  all  subsequent  tninsfers.  It  seems  needless  to  say  that^  under 
tht^  prayer  of  the  petition ,  which,  far  from  attacking,  claims  tlie  ben- 
efit of  that  sale,  and  especially  in  the  absence  of  Baer,  the  defendant 
in  tJie  judgment  executed^  this  relief  is  untenable. 

We  think  plaintiff's  demand  must  be  rejected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed &om  be  and  is  hereby  annulled,  avoided  and  reversed )  and  it 
is  uow  ordered,  a*Uadged  and  decreed  that  there  be  judgment  in  favor 
of  defendants  and  rejecting  plaintiff's  demand  at  his  cost  in  both  courts. 

Judgment  reversed. 


No.  139. 
Laura  A.  Wall  et  al.  vs.  W.  B.  ColbeeTj  Executor, 

Uftndftte  or  the  contract  of  «{^Doy  1b  prorable  by  parol  testixaony . 

Ton  y«ara  in  ihft  prsicrlptlon  |»erfod  for  an  action  of  mandat^i,  or  an  actiou  to  compal  an 

a|$et)t  Ui  oc^^oiint. 
Tbifl  preitcriptlod  be^na  io  mil  when  a  settlement  has  been  dsmaitrlad  and  refuufL,  or  fa 

ath^T  wordu  when  tlii*  agency  has  terminated. 


A 


PPEAL  from  the  Second  District  Court,  Pariah  of  BienviUe* 
Threw t  J. 


J,  W.  lioihvTt^  J,  F.  Taylor  and  Alexander  d  Blancha^d  for  Plaintiffs 
a^d  Appellees* 

J.  D.  d^  J.  T,  Watkimi  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Man'King,  J.  The  defeodant  is  the  executor  of  William  S,  Parbam 
rho  died  in  April  1882.  Tlie  suit  is  for  the  recovery  of  certitin  moueja 
belonging  to  the  plaintiffs^  received  by  Parham  as  their  agent,  or  for  so 
aiuch  thereof  as  he  could  not  account  for. 
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The  plaintiffs  owned  a  plantation  that  Parham  sold  for  them  in  1869 
for  ten  thousand  dollars,  whicli  he  received.  He  was  half-brother  to 
Wall,  the  deceased  husband  of  the  plaintiff  Laura.  The  other  plain- 
tiffs are  Wall's  children.  He  managed  the  business  of  his  widowed 
sister  and  of  her  children,  and  his  control  of  it  was  as  complete  and 
unrestrained  as  their  confidence  in  him  was  perfe<:t  and  unlimited. 
There  can  be  no  question  about  the  facts.  The  proof  of  them  is  abiind- 
ant.  But  there  is  a  question  whether  the  evidence  exhibiting  the  facts 
Wii,s  admissible. 

The  defendant  interposes  as  an  absolute  bar  to  recovery  the  prohibi- 
tion of  receiving  parol  evidence  to  prove  any  ackuowledgment  or 
promise  of  a  deceased  party  to  pay  any  debt  for  the  purpose  of  taking 
such  debt  out  of  prescription.    Rev.  Civ.  Code,  art.  2278. 

There  was  no  attempt  or  offer  to  prove  any  promise  or  acknowledg- 
ment whatever  of  Parham  to  avoid  prescription,  nor  any  promise  or 
acknowledgment  of  his  for  any  other  purpose.  The  parol  testimony 
IB  question  was  offered  to  prove  Parham's  agency — ^his  receipt  of  this 
moucy  and  the  disposition  he  made  of  it — his  lending  it  to  others  for 
Mr^.  Wall,  and  liis  collections  of  the  sums  thus  lent — and  whatever 
eluij  established  his  agency. 

It  is  incontrovertible  that  agency  is  provable  by  parol.  Brewster 
V.  Saul,  8  La.  297  ;   Laville  v.  Rightor,  17  La.  310. 

During  the  interval  between  the  receipt  of  this  money  by  Parham 
(li^il9)  and  the  institution  of  this  suit  (1882),  more  than  ten  veare 
elapsed.  The  defendant  pleads  prescription,  and  since  ten  years  is  the 
prescriptible  period  for  actions  such  as  this,  Prudhomme  v.  Planche, 
27  Ann.  J  32,  the  plea  would  be  good  if  the  term  began  when  the  money 
was  received.  But  it  is  otherwise.  Prescription  begins  when  a  settle- 
ment has  been  demanded  and  refused,  or  at  the  termination  of  the 
agency.     Ins.  Co.  v.  Pike,  30  Ann.  488 ;   Idem,  34  Ann.  825. 

The  only  proof  of  the  time  when  demand  was  made  for  the  settle- 
ment of  the  agency  is  the  testimony  of  the  plaintiffs,  and  that  ftxesit 
iu  1974.  It  is  true  Mrs.  Wall  says  the  first  demand  she  made  of  Parham 
for  a  settlement  was  in  1872,  and  the  defendant's  counsel  insists  the 
firat  demand  fixes  thf;  date  when  prescription  begins.  But  it  is  appa- 
Ttmt  from  the  evidence  that  whatever  date  be  correct  of  the  demand, 
the  agency  did  not  terminate  then.  Parham's  reply  to  Mrs.  Wall's 
deaijind  was  an  exclamation  of  surprise  and  an  assurance  of  ultimate 
i^jLtitifaction ; — "good  God  Laura,  what  are  you  talking  about!  You  know 
IV f ion  I  die,  you  and  the  children  will  get  it  all.    What  I  have  got  is 
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yoiiTi*  at  uiy  death."  And  the  agency  went  on.  He  continued  to  do 
with  the  plaintiffs'  business  just  what  be  had  done  before.  Receipts 
fti^ned  by  him  as  the  agent  of  Mrs.  Wall  bear  date  through  the  years 
1875  a»d  1876,  and  the  continuance  of  the  agency  is  theiefore  shewn 
up  to  a  time  within  ten  years  previous  to  the  institution  of  this  suit. 

The  court  below  gave  judgment  for  ten  thousand  dollars  with  inter- 
est, BuUjoet  to  certain  credits  that  aggregate  $6,519.78.  An  item  of 
$750  among  the  credits  is  an  eiTor,  because  it  is  included  in  another 
credit  of  $14*57,  and  was  inadvertently  thus  twice  allowed.  The  plain- 
tiffs COB  test  other  credits,  but  not  to  our  satisfaction.  As  well  as  we 
rrtn  inform  ourselves  by  a  tranncript  that  is  a  mass  of  confusion  and 
irreguhinty,  the  defendant  is  entitled  to  all  the  other  credits  allowed 
beIowr< 

It  is  tJierefore  ordered  and  decreed  that  the  judgment  be  amended 
by  striking  $750  from  the  list  of  credits  allowed,  and  that  as  thus 
amouded  that  it  be  affirmed,  the  defendant  paying  costs  of  appeal. 
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At 

NEW    ORLEANS, 

IN 


JUDGES  OF  THE  COCRT ; 


Hon.  Edward  Behhudez^  Chief  Jmtica. 

Hon.  F6lix  p.  PocHJfe,  j 

Hon.  Robert  B.  Todd,  / 

Hon.  Thomas  C.  Manning,  T  Associate  Jmtices. 

Hon.  Charles  B.  Fennee,  f 


No,  tl241. 
The  State  of  Louisiana  ex  rel.  Mrs*  Jessie  K.  Bei-l  ts,  W,  T, 
Houston  J  Judge,  etc- 

The  dissolution  of  an  injanction  on  bond  unonntt  to  Antliorlty  to  potfofm  tbr  ptoblMted 

act. 
The  execation  of  an  interlocutory  decrw  AUowLsg  tbe  ci^m mission  of  jin  act  irblcfa,  if  Aofifli, 

would  occasion  an  irreparable  Ixu^rj — being  saacGptlblc  of  inflieiing  Mnck  irreacdiiblft 

wrong— «an  be  suspended  by  appeal. 
The  determination  of  the  right  to  such  relief  naavoidably  inrolvea  an  inquiry  intij  the  ca 

rectness  of  the  decree.    Becognitioa  of  the  light  to  sui^h  atipf^^i  ImpJlt^^  an  errcuflDa 

ruling  by  the  lower  court. 
A  mandamut  lies  to  compel  the  grant! ag  of  &  aui^pNPQaivD  appeml  frutn  m  dismeHrinz  onltr  «< 

bond,  where  the  doing  of  the  act  might  liupi^rU  tkty  hom4?,  tlip  h^altfa  and  iUe  Lifu  of  Hie 

complainants. 
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State  ex  rel.  Bell  vs.  Houston,  Judge. 


A 


PPHCATION  for  Mandamus. 


SamH  L,  GUmare  for  the  Relatrix. 
Branch  K,  Miller  for  the  Respondent. 


Tlic  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  This  is  an  application  for  a  mandamus  to  compel 
the  granting  of  a  suspensive  appeal  from  an  order  dissolving;  an  injunc- 
t  iuD  on  bond. 

The  motion  for  the  appeal  was  declined  by  the  district  judge,  on  the 
ground  that  the  apprehended  act,  if  committed,  would  uot  work  an 
irreparable  injury. 

In  aQs^wev  to  the  application  here,  he  returns  that  no  appeal  lies  from 
euch  an  int*^rlocutory  decree  which  can  cause  no  irremediable  wrong. 

The  writ  of  injunction  was  obtained  to  restrain  the  defentbmts  in  the 
caae,  who  are  cistern  makers,  from  erecting  on  their  lot,  ou  which  are 
comb UE<^ti hie  substances,  a  steam  engine  and  appurtenances. 

Tlie  Lf round  on  wliich  the  relief  was  sought  is,  that  there  »re  on  de- 
fendaotti^  jn'emises,  at  all  times,  large  quantities  of  seasoned  cypret^* 
and  pine  lumber  and  heaps  of  shavings,  highly  inflammable  in  their 
nature,  und  that  the  erection  of  a  steam  engine,  etc.,  upon  the  prens- 
isesj  in  the  midst  of  the  lumber  and  shavings,  would  be  in  violation  of 
municipal  prohibitory  ordinances,  and  place  petitioner's  property  and 
the  lives  nf  herself,  children  and  servants  in  constant  imminent  danger; 
and  that  the  noise,  smoke  and  escaping  steam  will  injure  petitioner's 
property  aod  her  own  and  her  family's  health. 

For  the  purpose  of  the  rule  to  bond,  the  allegations  of  the  petition 
were  taken  as  true. 

The  averments  set  forth  material  facts:  The  existence  of  prohibitory 
Eutmicipal  ordinances;  the  presence,  on  the  premises,  of  highly  inflam- 
mable matters;  and  the  intention  of  defendants  to  erect  the  objection- 
able engine  thereon. 

The  distinct  allegation  is  also  made  that,  in  case  of  ignition  of  tboae 
iiiatterR,  tli*^  Are  may  destroy  not  only  the  petitioner's  prnperty,  but 
take  away  lier  own  life  and  that  of  her  children  and  servants. 

It  is  palpable  that  if  the  apprehended  accidents — whicli  Eire  gome- 
thing  more  than  mere  possibilities — ^happen,  they  would  occasion  iiyury 
which  would  unquestionably  be  irreparable. 
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No  doubt  the  restoration  or  value  of  the  property  destroyed  iiiAy  be 
provided  forj  but  how  can  this  be  done  where  the  health,  the  lives  of 
individuals  are  impaired  or  lostf 

In  32  Ann.  1194,  this  Court,  after  due  consi deration ,  said:  I 

"  The  mainte'nance  of  the  writ  is  required  to  preserve  to  us  our  homes  j 

and  to  establish  us  in  a  state  or  condition  which ,  lost  for  the  momeDt,  1 

can  never  be  recovered  nor  the  loss  atoned  for  by  money." 

The  determination  of  the  right  of  the  relatrix  in  the  present  ease  to 
a  suspensive  appeal  has  unavoidably  provoked  inquiry  into  the  cor-  \ 

rectness  of  the  dissolving  decree. 

As  that  decree  amounts  to  authority  to  do  the  enjoined  act  and  as 
the  commission  of  that  act  might  inflict  irreparable  injury,  it  necessa- 
rily' follows  that  the  execution  of  the -decree  may  occasion  such  wrong  | 
and  can  be  suspended  by  appeal,  and  that  the  judge  erred  in  his  refosaL  ; 

It  is  therefore  ordered  that  the  altera ative  mandamus  be  made  per-  . 
emptory  and  that  the  restraining  order  herein  issued  remain  undis- 
turbed. 


No.  8654. 
Jesse  W.  Ross  vs.  James  E.  Zuntz. 

The  leasee  of  a  sugar  plantation  has  the  right  to  remove  all  the  improvements  and  additiinu 
which  he  has  made  thereon,  provided  he  leaves  it  in  the  state  in  which  he  received  it. 

If  the  lessee  agrees  in  the  contract  of  lease  that  all  machinery  and  fixtures  pat  on  the  prop- 
erty by  him  shall  remain  thereon  at  tho  expiration  of  the  lease,  he  loses  his  right  to  re- 
move such  improvements,  but  he  does  not  thereby  waive  his  right  to  claim  compenastioB 
therefor.    Such  compensation  is  the  actual  cost  of  the  machinery  and  fixtures. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroey  J. 


W.  9.  Benedict  and  Chas,  E,  Schmidt  for  Plaintiff  and  Appellant. 

Bouse  <&  Grant  and  Kenruvrd,  Howe  dt  Prentiss  for  Defendant  and 
Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Plaintiff's  object  in  this  suit  is  to  recover  the  sum  of 
$46,990,  in  reimbursement  and  as  the  value  of  improvements  which  he 
had  placed  on  a  sugar  plantation  owned  by  the  defendant,  and  wLich 
plaintiff  had  leased  from  him  for  a  term  of  seven  years. 

The  defense  is  a  general  denial  and  the  averment  that  plaintifiTs 
claim;  if  any  he  ever  had  for  such  improvements,  had  been  included  in, 
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flfid  rorered  by,  a  settlement  of  accounts  between  the  parties,  in  which 
plaintiff  was  shown  to  be  in  defendant's  debt  in  the  sum  of  $18,2^6.62, 
for  which  the  former  executed  his  note  at  the  date  of  said  settlement, 
on  January  20,  1879.  Defendant  also  pleaded  the  pre8cri])tion  of  one 
and  three  years. 

The  original  lease,  made  in  writing  on  the  the  18th  of  January,  1874, 
was  for  a  term  of  two  years,  to  commence  on  the  first  of  that  month. 
The  rental  was  for  the  sum  of  $6000  per  annum  and  the  payment  by 
the  lessee  of  all  ta.xes,  State  and  parish.  The  lease  contained  the  usual 
stipulation,  binding  the  lessee  to  keep  the  property  in  good  order  and 
repair,  and  to  return  there>>dth  at  the  expiration  of  the  lease  the  same 
number  of  jnules,  carts  and  otlier  implements  of  agriculture.  It  was 
also  stipulated  in  the  contract  that  the  plantation  was  to  be  under  the 
sai>erintendence,  supervision  and  administration  of  William  Stack- 
house,  and  that  the  right  of  general  supervision  was  reserved  to  the 
lessor. 

At  the  time  that  the  lease  was  executed,  the  lessor  was  not  yet  the 
owner  of  the  plantation,  which  was  then  under  seizure  at  his  instance 
for  the  enforcement  of  a  special  mortgage  which  he  held  against  Wil- 
liam Stackhouse  and  Hey  wood  Stackhouse,  who  were  then  the  owners 
of  the  place. 

Hence,  the  defendant  Zuntz  bound  himself  in  the  act  to  bid  at  the 
sheriff's  sale  as  high  as  the  sum  of  $50,000  for  the  plantation,  and  if 
adjudicated  to  him  at  that  price  the  property  became  affected  with  the 
lease. 

But  it  was  specified  that  in  case  of  a  bid  by  any  other  party  in  excess 
of  $50,000,  defendant  would  not  purchase  and  the  contract  of  lease 
would  become  null  and  void.  At  the  sale,  Zuntz  became  the  purchaser 
for  $33,000  and  the  lease  went  into  effect. 

A  short  time  before  the  expiration  of  the  lease,  it  was  renewed  be- 
tween the  parties,  as  shown  by  the  following  writing,  which  was  added 
to  the  former  contract : 

"  Whereas,  the  foregoing  lease  will  expire  by  limitation  on  the  first 
of  January,  1876,  now  the  said  parties,  lessor  and  lessee,  do  hereby  ex- 
tend the  said  lease  for  five  (5)  years  from  the  said  date  of  1st  of  Jan- 
aatyj  1876,  for  the  same  price  and  on  the  same  terms  and  conditions 
stipulated  in  said  lease,  with  the  following  modifications  only:  that  at 
the  expiration  of  said  lease  (Jst  of  January,  1881),  the  lessee  will  return 
to  the  said  lessor  the  same  number  of  carts  and  mules,  in  the  same  con- 
dition and  of  the  same  value  as  when  they  were  received  by  the  lessee, 
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and  all  machinery  and  fixturen  put  ou  property  by  the  lessee 
thereon  at  the  exxnration  of  the  lease ;  and  lessee  will,  also, 
pi  ration  of  the  lease,  leave  on  the  property  sufficient  seed  cai 
one  hundred  and  fifty  (150)  acres. 

(Signed)  •* JAMES  E. 

"J.  vV.  ROSS 
"Witness  (signed):  J.  H.  Ilsley." 

The  trial  below  resulted  in  a  judgment  in  favor  of  defei 
plaintiff  appeals. 

The  main  contention  in  the  case  involves  the  proper  cons< 
that  clause  in  the  renewal  of  the  lease  under  whicli  plaintiff  a 
all  machinery  and  fixtures  put  on  the  property^  by  him  shi 
thereon  at  the  expiration  of  the  lease. 

Adopting  the  construction  urged  by  defendant's  counsel,  t 
court  lield  that  the  agreement  to  leave  such  inachiuerv  and  t 
the  lesnee  was  a  part  of  the  couhI deration  of  the  rental  of  the 
that  Huch  a  stipulation  became  a  law  to  the  parties,  and  that 
the  lessee  had  debaiTed  himself  of  the  right  of  claiming  com 
for  such  improvements. 

Before  expressing  our  views  on  this  point,  we  must  premise 
der  our  understanding  of  plain tifi;'s  demand,  his  cause  of  a 
closes  two  separate  and  distinct  claims  which  should  not  be, 
unfortunately  been,  confounded  with  each  other  throughout 
trial  in  the  district  court : 

1.  We  have  to  deal  with  his  claim  for  the  value  of  the  mach 
fixtures,  alleged  to  have  been  placed  by  him  and  left  on  the  p' 
and  for  which  he  claims  compensation  under  the  stipulati< 
above  referred  to. 

2.  In  the  next  place,  we  must  dispose  of  his  claim  for  other 
ments,  such  as  the  erection  oi  new  buildings,  repairs  of  old 
and  general  repairs  for  which  he  chiims  compensation  unde 
verbal  agreements  with  the  lessor,  whom  he  alleges  to  have  i 
as  to  the  erection  of  the  new  buildings  and  whose  consent  he 
have  obtained  before  making  the  other  improvements  and  n 
the  same  became  useful  and  necessary,  and  for  the  payment 
the  defendant  Zuntz  had  bound  himself  according  to  law. 

The  record  contains  ample  proof  of  great  outlays  of  monc 
lessee  in  making  numerous  and  valuable  improvements  on  th< 
tion  during  the  term  of  his  lease  and  of  the  victual  cost  of  the  e 

In  his  testimony,  the  defendant  strenuously  denies  that  his 
tion  was  in  the  least  improved,  or  its  value  enhanced,  by  the 
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cluinges  made  in  tbe  Bugar-house  and  tlie  extensive  additions  tnade  to 
it  and  to  olhcr  buildings  on  the  place  by  the  lessee,  tie  contends,  on 
the  contrary,  that  the  property  was  in  a  better  conditi^m  and  ludi-e  val- 
uable at  tite  beginning  than  at  the  termination  of  the  Leas<^,  But  in 
tbiLt  bold  a«8ertion  he  is  not  borne  out  by  the  reconl,  and  much  te&B  by 
liifi  own  av\A  m  shown  by  the  evidence  and  viewed  in  the  light  of  reason 
And  of  human  experience. 

The  value  of  the  plantation  at  the  time  of  his  purchase  was,  in  his 
own  opinion,  not  more  than  $50,000.  To  that  amount  he  ro^tricted  his 
obUgation  to  bid  at  the  sale  provoked  by  himself  lor  tlio  payment  of 
hia  mortgage  claim,  which  was  double  that  amounL  At  the  termina- 
tion of  hi»  tease,  he  stated  to  several  persons  that  the  propeny  was 
worth  $H)0^000  and  that  he  would  not  consent  to  a  sale  at  that  i>nce. 
He  reiterates  that  statement  in  his  testimony.  From  thci  record,  it  ap- 
pt^a^s  that  fj-om  the  year  1874  to  1881,  the  prices  of  mignr  and  niohiftsee 
were  steadily  decliiTing  on  the  market,  and  that  plantation  pri>peTty 
had  not  improved  in  the  sugar  section  of  the  State.  Hence,  it  ii  not 
correct  to  assert  that  under  the  lessee's  management  the  property  had 
depreciated  in  its  intrinsic  value. 

But  thesij  considerations  leave  open  the  question  of  plaintiff's  right 
of  recovery  for  the  value  of  his  improvements  under  the  terms  of  hia 
lease. 

Tbe  first  objection  in  order  is  the  effect  of  his  settlement  of  accounts 
with  df^fondant  in  1879.  It  is  contended  that,  having  made  a  eettle- 
ment  with  hl^  lessor  without  including  or  even  referring  to  his  claim 
for  improvements,  the  lessee  in  this  case  must  be  presumed  to  have 
then  ronaidtiied  that  he  had  no  such  claim;  or  otherwise,  that  he  had 
abandoned  or  waived  the  same. 

In  tliis  coDiiection,  the  record  shows  that  the  relations  between  the 
parties  were  closer  than  usual  between  lessor  and  lessee.  The  leetior 
had  i-e served  the  right  of  general  supervision  over  the  plantation  j  and 
he  exercised  that  right  with  great  watchfulness,  but  with  t^omniendable 
indulgence  and  even  with  benevolent  friendship  for  his  lessee.  As  he 
had  unlimite^l  credit  and  considerable  available  means,  he  frequently 
endorsed  his  lessee's  paper,  and  at  other  times  advanced  him  money 
for  immediate  and  unforeseen  wants  during  the  cultivation  of  tbe  crops. 
At  their  annual  settlement,  if  the  lessee's  means  were  short  the  lessor 
would  remain  the  lessee's  creditor  for  part  of  the  rent,  aud  sometimei* 
on  account  of  advances  and  endorsements.  Hence,  it  appears  that  the 
settlement  of  January  20,  1879,  included  a  pre-existing  not*  of  $12,- 
049  80,  another  similar  note  of  $1505  13,  several  iustabnents  of  the 
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rent  of  the  year  1878,  and  some  advances  of  money.  Of  cours* 
tion  was,  or  could  reasonably  have  been,  made  of  a  claim  whi 
the  terms  of  the  contract,  could  have  no  existence  before  the  f 
of  the  lease,  which  had  yet  two  years  to  run.  The  lessee  ha<l 
right  to  then  claim  compensation  for  his  improvements  than  i 
could  at  that  time  have  insisted  upon  the  seed  cane  necessary 
150  acres,  or  payment  for  the  rent  of  the  years  1879  and  18SC 
were  also  important  8ti[)ulations  in  the  contract  of  lease,  but 
formance  of  neither  could  be  e^cacted  in  advance  of  the  tem 
contract. 

That  settlement  cannot,  therefore,  operate  as  an  estoppel 
plaintiff^s  present  demand,  and  hence  it  is  no  bar  to  his  right  < 
ery  for  the  value  of  his  improvements. 

1.  We  shall  now  consider  the  claim  in  so  far  as  it  oovors  the  i 
ments,  other  than  machinery  and  fixtures,  put  on  the  propert 
lessee.  A  reference  to  the  detailed  statement  attached  to  this 
shows  that  this  class  of  improvements  consists  mainly  of  the  re 
of  the  sugar-house,  which  was  increased  in  size,  of  a  bone  blac 
and  of  a  syrup  room,  together  with  necessary  attachments  am 
tenances.  It  also  embraces  repairs  to  the  draining  machine  am 
eral  other  buildings  on  tlie  plantation. 

The  record  shows  that  those  improvements  were  for  the  grej 
of  brick  and  cement,  and  that  they  were  not  additions  in  t 
sense  of  the  term.  Hence,  the  right  to  recover  on  account  of  tl 
provements,  which  are  properly  speaking  repairs,  must  be  test^ 
the  provisions  of  Article  2694  of  our  Code,  winch  provides  thi 
lessor  refuses  or  neglects  to  make  the  necessary  repairs,  the  les 
cause  them  to  be  made  and  deduct  the  price  from  the  rent  due,  < 
ing  that  the  repairs  were  indispensable,  etc. 

From  the  preponderance  of  the  evidence  it  appears  that  th* 
Btruction  of  the  bone-black  house,  and  of  the  sugar-house  an( 
room,  can  safely  be  treated  as  necessary  repairs,  and  that  the 
$22,000,  which  is  claimed  in  compens^ition  for  the  same,  is  reae 

In  order  to  bring  that  branch  of  his  case  within  the  require 
the  law  just  referred  to,  plaintiff  alleges  that  tliese  repairs  and 
tions,  shown  as  herein  before  stated  to  be  actually  necessar 
made  and  erected  with  the  express  consent  of  the  lessor,  who  ag 
pay  for  the  same  at  the  expiration  of  the  lease.  These  allegati 
Bwom  to  with  great  precision  by  plaintiff  in  his  testimony,  but 
nied  with  perhaps  greater  emphasis  by  the  defendant,  who  svres 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  NOVEMBER,  1884.  893 

Boss  vs.  Ziintz. 

the  repairs  were  not  necessary,  and  that  they  were  made  by  plaintiff 
at  his  whim  and  caprice,  to  suit  his  own  taste  or  convenience,  and  that 
they  imposed  no  obligation  to  pay  for  the  same  on  the  lessor.  It  is  true 
that  the  denial  of  tlie  defendant  is  not  actually  borne  out  by  the  record. 
It  is  shown,  and  he  admits,  tliat  he  furnished  some  of  the  bricks  and 
lime  and  other  materials  used  in  tlie  reconstruction  of  the  sugar-house 
and  bone-black  house.  Hence  he  must  have  consented  to  such  repairs, 
reconstructions  and  alterations.  But  on  the  crucial  test  involving  his 
agreement  to  pay  for  those  improvements,  the  evidence  is  not  satisfac- 
tory. On  that  point  plaintiff  has  only  succeeded  to  make  his  case 
probable,  but  he  has  not  established  his  allegations  with  legal  certainty. 

We  shall,  therefore,  reject  that  part  of  his  claim,  but  in  our  decree 
we  shall  reserve  his  rights  to  make  proper  demand,  as  in  case  of  non- 
suit. 

2.  His  right  to  recover  the  value  of  the  machinery  and  fixtures,  as 
contradistinguished  from  other  improvements  and  repairs,  hinges  upon 
the  construction  of  his  agreement  in  the  contract  of  renewal,  to  leave 
on  the  plantation  all  machinery  and  fixtures  put  on  the  property  by 
him  during  the  existence  of  his  lease.  Defendant's  contention  is  that 
tliis  agreement  was  part  of  the  consideration  of  the  price  of  the  lease, 
and  in  consideration  of  the  very  low  price  of  the  rent. 

It  is  elementary  in  jurisprudence  that  stipulations  in  a  contract  must 
be  construed  with  reference  to  the  laws  which  govern  the  main  contract 
and  the  subject  matter  .embraced  therein.  Hence  the  parties  must  be 
presumed  to  have  contracted  with  full  knowledge  of,  and  with  special 
reference  to,  our  laws  treating  of,  and  providing  for,  the  contract  of 
lease  which  is  such  an  important  feature  in  the  relations  and  in  the 
daily  commerce  of  life. 

In  the  first  contract,  no  reference  whatever  had  been  made  to  the 
subject  of  improvements  and  repairs.  The  sole  reference  to  the  con- 
dition of  th«i  leased  premises,  was  the  one  concerning  the  obligation  on 
the  part  ol'  the  lessee  to  keep  the  property  in  the  same  condition  in 
which  he  received  it,  ordinary  wear  and  tear  excepted,  and  to  return 
the  same  quantity  of  agricultural  implements  and  working  animals. 

The  record  shows  th^t  during  the  first  two  years  the  lessee  had  found 
it  necessary  to  make  great  improvements  and  extensive  repairs  on  the 
plantation,  and  when  the  parties  proceeded  to  renew  the  lease  for  a 
term  of  five  years,  their  attention  was  by  their  past  experience,  drawn 
to  the  question  of  improvements.  They  weye  both  aware  of  the  pro- 
visions of  article  2726,  Civil  Code,  which  confers  the  right  on  the  lessee 
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"  to  remove  the  improvements  and  aJditiona  wliich  he  has  made  to  the 
thing  let,  provided  he  leaves  it  in  the  MnW  in  wliich  he  received  it7 

The  defendant  therefore  knew  that  unless  otherwise  provided  for,  his 
lessee  could  and  doubtless  would  remove  many  pieces  of  yainable 
macliinery  which  he  had  already  phiced,  and  others  which  he  contem- 
plated to  put,  on  the  plantation  and  which  wonld  become  indispensable 
to  a  proper  and  profitable  cultivation  of  the  place-  Hence  lie  thought 
it  well  and  prudent  to  guard  against  such  an  emergency — and  with  his 
lessee's  consent,  he  stipulated  and  secured  the  right  of  retaining  such 
improvements  at  the  termination  of  the  lease.  These  were  improve- 
ments wldch  the  lessor  had  not  the  option  to  retain  by  paying  for  them 
as  in  the  case  with  additions  made  with  brick  and  cement.  They  were 
improvements  which  the  lessee  had  the  legal  right  to  remove  at  the 
end  of  his  lease,  in  the  absence  of  stipulation  to  the  contrary. 

We  are  asked  to  decide  with  the  district  judge  that  the  lessee  thus 
bound  himself  to  leave  machinery  and  fixtures  which,  under  the  law, 
were  his  lawful  property,  without  any  compensation  for  the  same.  We 
cannot  ansent  to  such  a  proposition.  What  legal  right  did  the  lessee 
waive  by  his  consent  to  that  stipulation  f  The  Code  answers  that  he 
waived  the  right  of  removing  his  machinery  and  fixtures  to  be  found 
as  attached  by  him  to  the  leased  plantation.  Evidently  he  did  not  in 
terms  waive  his  right  of  ownership  of  the  same  during  the  lease-^and 
manifestly  such  a  waiver  was  not  expected  of  him  by  the  lessor.  Had 
such  been  the  intention  of  the  parties,  words  to  convey  that  meaning 
would  have  been  used.  In  that  case  the  stipulation  wonld  have  been 
composed  in  terms  like  the  following :  "  all  machinery  and  fixtures 
put  on  the  property  by  the  lessee,  to  become  the  property  of  the  le$$orj 
and  to  remain  thereon  at  the  expiration  of  tlie  lease  " — or  in  this  way : 
"all  machinery  and  fixtures,  etc.,  to  remain  thereon /rec  of  charge  to  the 
lessor?'*  But  it  is  too  obvious  for  argument  that  courts  will  not  add 
words  to  a  contract  for  the  purpose  of  ascertaining  the  true  intent  of 
the  parties. 

We  hold  that  this  stipulation,  read  in  connection  with  the  original 
contract  and  in  the  light  of  the  textual  provisions  of  our  Code,  is  not 
even  ambiguous,  and  that  \X%  plain  meaning  was  simply  to  debar  the 
lessee  of  the  right  of  removing  his  machinery  and  fixtures  put  on  t*" 
leased  premises  by  him,  at  the  expiration  of  his  lease.    Beyond  tha 
the  law  determines  his  rights,  which  are  a  reasonable  compensation  f 
property  which  he  thus  transfers  to  his  lessor,  but  which  the  law  do 
not  presume  that  he  intended  to  give. 
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The  intent  of  the  parties  is  to  be  determined  by  the  words  of  the 
contract  which  are  to  be  understood  like  those  of  a  law,  when  they  are 
clear  and  explicit  and  lead  to  no  absurd  consequence.    C.  C.  1945, 1946. 

To  construe  this  stipulation  as  meaning  that  the  machinery  and  fix- 
tures put  on  the  property  by  the  lessee  were  to  remain  thereon  fi^ee  of 
charge  to  the  lessor ,  would  lead  to  the  conclusion,  absurd  in  our  opinion, 
that  the  lessee,  a  man  of  limited  means,  would  have  contracted  to  pay 
an  annual  rental  of  $6000,  and  pay .  the  taxes  shown  to  average  $1000 
a  year,  on  a  plantation  not  exceeding  $50,000  in  value,  and  to  leave  on 
the  property,  as  an  additional  consideration,  machinery  and  fixtures 
shown  to  have  cost  him  more  than  $20,0lX).  Had  he  thus  bound  him- 
self in  clear  terms,  the  courts  could  give  him  no  relief,  but  we  are  as 
powerless  to  construe  him  into  an  obligation  whicjh  he  did  not  under- 
take, and  to  which  the  terms  of  his  contract  did  not  bind  him. 

We  not«  defendant's  argument  that  the  agreement  by  the  lessee  to 
transfer,  free  of  cliargc,  to  the  lessor,  his  valuable  machinery  and  fix- 
tures, had  a  valid  consideration  in  the  low  figure  of  the  rental.  If  such 
was  the  case  it  should  have  been  so  stated  in  the  act.  But  in  point  of 
fact,  the  price  of  the  rent  was  neither  low  nor  disproportionate  to  the 
value  of  the  thing  let.  A  rental  of  $6000  and  the  indemnity  from 
taxes  amounting  to  $1000  a  year,  on  a  plantation  avowedly  worth  but 
$50,000  is  a  very  handsome  compensation-  it  represents  an  annual  net 
income  of  twelve  per  cent  on  an  investment  of  $50,000. 

The  foregoing  considerations  are  in  perfect  harmony  with  our  estab- 
lished jurisprudence. 

In  the  case  of  Miller  vs.  Michoud,  11  Rob.  225,  the  lessee  had  bound 
himself  to  leave  his  improvements  without  claiming  compensation  there- 
for, and  the  court  properly  held  him  to  that  feature  of  his  contract. 
A  similar  stipulation  was  enforced  in  the  case  of  Talley  vs.  Allexander, 
10  Ann,  627.  A  like  agreement  was  foimd  in  the  case  of  Larquier  vs. 
White,  29  Ann.  157 — and  the  lessee  was  denied  the  right  of  recovery 
for  the  value  of  a  boiler  which  he  had  attached  to  a  leased  sugar-house. 

In  recognition  of  the  principle  which  we  have  herein  announced  the 
Court  said  in  that  case :  ^'  Under  the  law,  and  without  a  stipulation  to 
the  contrary,  defendant  (the  lessee)  would  have  been  entitled  to  either 
tl-  boilers  or  their  value :  under  the  contract  he  is  not."  D'Armand 
vj    Pullin,  16  Ann.  243;    Pecoul  vs.  Aug6,  18  Ann.  614. 

Q  the  hitter  case  the  Court  held  that  the  lessee  had  the  absolute 
ri  lit  to  remove  his  improvements  J  that  he  was  not  obliged  to  take 
tl    r  equivalent  in  money,  and  that  the  lessor  was  not  bound  to  keep 
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and  pay  for  thom,  but  that  if  he  elected  to  keep,  he  was  boixii 
for,  them. 

In  our  case  the  lessee  liad  ap-eed  to  leave,  and  the  leseior  h« 
Biibflequent  acts  a^ifreed  to  keep,  the  niaehinerj  and  fixtures  in  < 
We  must  hold  tliat,  without  a  stipulation  to  the  contrary,  he  i 
in  law  to  pay  for  tliem. 

In  the  case  of  Penn  vs.  Citizens'  Bank,  32  Ann.  1D.>,  the  Coai 
nized  in  the  lessee  tlie  right  to  claim  a  boiler  which  he  had  i 
to  the  leased  premises,  and  as  it  appeared  that  the  lessor  had 
to  keep  the  boiler,  the  cause  was  remanded  for  the  purpose*  o 
taining  the  value  and  cost  of  the  boiler.  32  Ann.  371 ,  in  the 
of  the  Morgan  R.  R.  Co.  praying,  ete. 

for  the  reasons  given  on  the  plea  of  estoppel,  the  plea  of  p 
tion  is  untenable  and  is  therefore  overruled.    The  claim  beca 
on  December  the  31st,  1880,  and  the  action  to  enforce  it  wa« 
on  January  3,  1881. 

Having  thus  reached  the  conclusion  to  hold  the  defendant  li 
the  payment  of  the  machinery  and  fixtures  in  question,  we  have  i 
left  but  the  task  of  ascertaining  what  items  charged  in  his  sta 
of  improvements,  annexed  to  his  petition,  properly  fall  with 
category,  and  the  value  of  the  same. 

Under  our  inteipretation  of  the  contract  and  of  the  agreement 
ing  these  articles,  tlie  parties  should  be  goveined  as  to  the  value 
same  by  the  provisions  of  article  508  of  our  Code,  and  hence  thi 
wlio  has  elected  to  keep  those  improvements  is  only  bound  for  t 
of  tfie  materials  and  the  price  of  workmansliip,  and  not  for  1 
hanced  value  of  the  property.  33  Ann.  188,  Graf  vs.  Friedl 
Kibbs  vs.  Campbell,  34  Ann.  1163,-  32  Ann.  203. 

The  cost  of  these  improvements  is  shown  by  the  testimony  of 
tiff,  corroborated  by  that  of  other  witnesses  with  whom  he  dc 
whom  he  employed,  and  is  supported  by  receipts  and  other  vo 
duly  proven  as  genuine. 

We  note  in  this  connection  defendant's  reiterated  complain 
those  statements  show  that  he  is  charged  with  the  costs  of  farmii 
plements  of  a  perishable  charrU'ter,  with  lime  and  bone-black  and 
articles  consumed  by  use.  Such  articles  do  figure  in  the  bill 
plaintiff  procured  from  his  dealers ;  but  they  form  no  part  of  the 
charged  in  the  statement  of  the  cost  of  the  machinery  and  fixtui 
which  he  claims  and  we  allow  compensation. 

After  a  thorough  examination  of  the  account  we  have  allowed 
peusation  as  claimed  on  the  following  items  of  machinery  and  fixt 
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Five  filters,        --- $200 

Nine  filters  luiigtiiened,  et*^., 630 

Bone -black  fur  mice,  freight,  etc., 500 

Seven  juice  tuDkfl,          -        -        -        -t.        -        -        -  750 

Freight,  etc.,  thereon, «        -  150 

Bone-hUck  eleviitor,    - 350 

Bone-black  cbiiuiiey, 750 

Oae  pair  centrifugals.            -        - 500 

Foandation  for  same,  etc., 750 

Sixrenn  iron  coolerBj     -- 480 

Two  water  tanks  for  centrifugals, 40 

Freip:ht  thereon,             10 

Two  blow- tips,         -        -        -        -        -        -        -       ,-        -  300 

T  wo  Blako  piimp3  for  blow- tips,           -        -        -        -    ,    -  500 

One  Globe  vaciium  pan, 3800 

Freight  thereon,  putting  up,  etc., 625 

Ooe  vacuum  pump,            - 2200 

Connections  thereof,  freight,  etc.,           -        -        -        -  300 

One  Cameron  pump,  etc.,          -------  1200 

Freight  thereon,  connections,  etc.,         -        -        .        -  300 

One  bagasse  carrier,  frame  casting,  etc.,           -        .        -        -  1000 

Five  Blake  pamps, 1250 

Freight,  connections,  etc., 260 

One  settling  tank,  etc., 300 

Freight,  etc., -        -  25 

Tubes,  etc.,  to  Rillieui  apparatus, 1000 

Ooe  double  boiler,  freight,  etc., 1200 

Railroad  ties, 20 

Piljea  and  laying  from  river  to  sugar-bouse,  etc.,    -        -        -  1000 

Liabor  for  building  new  stable, 250 

Putting  up  wire  fence, 480 

Total  amount  allowed, $21,110 

The  allowance  for  niilroad  ties,  for  labor  in  building  new  stables, 
erected  by  the  lei^or  himself,  and  the  labor  for  a  wire  fence,  results 
from  proof  of  iigreement  between  the  parties.  These  improvements 
were  made  by  the  lessor,  and  the  amounts  charged  are  for  labor  fur- 
nished by  the  lessee. 

It  ift,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed.  It  is  now  ordered 
and  decreed  that  plaintiff,  Jesse  W.  Ross,  do  have  and  recover  judg- 
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ment  of  the  defendant,  James  E.  Zunt^,  in  the  fium  of  twenty-one 
thousand  one  hundred  and  ten  dollars,  with  privilege  on  the  property 
herein  described,  and  for  costs  in  both  courts.  And  that  his  claim  for 
the  balance  of  his  account  sued  on  and  annexed  to  his  petition  be  re- 
jected and  his  action  thereon  dismissed  as  in  case  of  non-suit. 

Rehearing  refused. 


,?1^  8^8'  No.  8667. 

John  Heptino  et  al.  vs.  New  Orleans  Pacific  Railway  Coscpaht. 

A  legialatiye  charter  may  confer  upon  a  railroad  comi»any  the  iij(ht  of  way  apoo  any  itrMt. 
highway  or  turnpike  in  the  State,  and  the  right  to  construct  thereon  ita  roed 

Under  such  grant  the  company  is  autfaoxized  to  lay  the  track  of  the  road  upoD  «iid  thnw^ h 
the  street  of  an  unincorporated  town  along  its  route  without  further  permlmdon  or  an- 
tiioiity.  The  company  cannot,  however,  so  exercise  the  right  and  construrt  the  rotd 
through  a  street  as  unnecessarily  impair  the  right  of  the  public  to  the  firee  use  of  uack 
street,  and  inflict  serious  and  unequal  damage  upon  prirate  property  coatiguons  to  svd 
street ;  and  property  owners  so  injured  may  demand  by  suit  the  reconstroction  of  the 
track,  and  under  conditions  its  ultimate  remoraL 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrieaM. 
Bightor,  J. 

J.  6.  d  J.  T.  WhitaJcer  and  E.  ff.  Taylor  for  Plaintiffs  and  Appellants. 
Kennard,  Howe  ds  Prentiss  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff,  owners  of  property  fronting  on  and  contig- 
uous to  Third  street,  in  the  villages  of  Gretna  and  Mechauicscham,  in 
the  parish  of  Jeffereon,  complain  and  charge  that  the  N.  0.  Pacific 
Bailroad  Company  has  laid  its  track  through  said  street  in  such  manner 
as  to  obstruct  the  street  and  impeded  or  de.<(troyed  the  free  use  of  it^to 
the  great  injury  of  plaintiffs  and  damage  to  their  property.  They  far- 
ther allege  that  said  track  was  laid  without  any  legal  authority  there- 
for. 

They  pray  that  the  defendant  company  be  condemned  to  reoiovf;  ite 
track  and  pay  damages  from  judicial  demand  untQ  the  removal  of  the 
same. 

On  an  exception,  substantially  of  no  cause  of  action,  the  lower  coi   ', 
dismissed  the  demand  for  damages  and  overruled  the  exception 
other  respects.    And  here  we  will  remark  that  in  the  absence  of  ai 
demand  of  the  plaintiff  before  this  Court  to  remand  the  case  for  \ 
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pnrpose  of  tAking  evidence  touching  the  damages,  and  the  claim  for 
ilrtifiiigf^i^  not  being  pressed  before  this  Court,  apd  there  being  no  6vi- 
ilteiieti  ill  t\w  r*!t!f>rd  to  base  an  estimate  upon,  we  shall  consider  the 
(im^ation  of  duuiages  eliminated  from  the  case,  as  iiow  presented,  and 
shall  confine  our  attention  to  the  other  relief  asked  for — the  removal  of 
the  aJleg*^(l  obJ^ tractions. 

The  defeudatit  pleads  the  general  issue,  and  claims  to  have  exercised 
the  right  dispute tl  by  virtue  of  the  company's  charter — being  act  14  of 
1876  of  the  Geoerid  Assembly  of  this  State,  the  sixth  section  of  which 
n  ntli*  as  follows*; 

'^  To  roDstrucC  and  maintain  its  said  railroads,  or  any  part  of  the 
twinio,  aud  to  have  the  right  of  way  therefor  across  or  along  or  upon  any 
waters,  wat^^r  cauises,  river,  bay,  lake,  inlet,  street,  highway y  turnpike  or 
cauHl  within  the  State  of  Louisiana,  which  the  course  of  said  railways 
iniiy  intersect^  touch  or  cross  ^  provided  the  said  company  shall  pre- 
Rerve  any  wat-er  course,  street,  highway,  turnpike  or  canal  which  its  said 
railways  may  eo  pass  upon,  along  or  intersect,  touch  or  cross,  so  as  not 
to  impaii'  its  usefulness  to  the  public  unnecessarily j  or  if  temporarily 
impaired  iu  and  diuing  the  construction  of  the  said  railroads,  tire  com- 
pany shall  restore  the  same* to  its  former  state,  or  to  such  a  state  that 
it«  useful D ess  and  convenience  to  the  public  shall  not  be  unnecessarily 
impaired  or  injured." 

Aud  it  iy  fuilhei-  alleged  that  the  right  thus  granted  is  confirmed  by 
au  ordinance  of  the  Police  Jury  of  the  parish  of  Jefferson — the  villages 
in  question  being  unincorporated. 

From  a  judgmenc  dismissing  the  suit  the  plaintiffs  have  appealed. 
The  plaintiffs  deny  the  power  either  of  the  State  or  of  the  Police 
Jury  to  grant  or  confer  the  right  claimed  by  the  company,  upon  which 
it  justifies  its  action  in  laying  the  track  upon  and  along  the  street 
mentioned. 

While  we  fail  to  discover  any  authority  in  the  Police  Jury,  under  the 
general  and  special  powers  delegated  by  statute  to  such  bodies,  to  make 
or  confirm  the  grant  in  question,  yet  that  the  State  has  such  power 
seems  to  have  passed  beyond  the  domain  of  controversy,  and  has  been 
expressly  recognized  by  this  Court  in  the  ca,se  of  Harrison  vs.  N.  0. 

acific  Railroad,  34  Ann.,  and  is  amply  and  unquestionably  sustained 

y  the  authorities  therein  cited. 
The  counsel  for  the  appellants,  however,  deny  that  the  charter  of 

le  company  confers  any  such  riglit  with  respect  to  this  particular 

H'eet  in  the  absence  of  special  mention  and  designation  of  the  street  in 
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the  body^  of  the  act.  We  do  not  conceive  that  any  such  special  desig- 
nation was  necessary.  ,The  section  granted  above  expressly  gives  the 
right  of  way  along  or  upon  "  any  street,  highway  or  turnpike  in  the 
State  of  Louisiana  f*  and  this  is  comprehensive  enough. 

It  is  to  be  observed,  however,  that  it  is  only  the  right  of  way  that  is  • 
given,  and  a  fair  construction  of  the  law  and  the  terms  of  the  grant 
plainly  implies  that  this  right  of  way  does  not  confer  on  the  company 
the  exclusive  use  or  possession  of  a  street,  highway  or  turnpike,  as  tiie 
case  may  be^  but,  on  the  contrary,  that  the  privilege  or  concession 
conferred  is  to  be  exercised  with  strict  regard  to  the  rights  of  others, 
both  public  and  private. 

The  grant  confers  no  power  on  the  company,  and  could  confer  none 
to  deprive  others  of  their  rights  with  respect  to  this  street^  except 
under  the^exceptional  conditions  provided  by  law  and  after  due  com- 
pensation. Public  places  of  this  kind  can  only  be  appropriated  to  the 
use  of  private  corporations  for  railway  or  other  purposes,  upon  the  hy- 
pothesis that  they  can  be  thus  applied  without  serious  damage  to  any 
one;  and  this  is  the  more  evident  iM  this  State  when  viewed  in  the 
light  of  a  positive  constitutional  prohibition  contained  in  article  156  of 
the  present  Constitution,  "that  private  property  shall  not  l>e  damaged 
for  public  purposes  without  compensation,"  which  is  but  the  explicit 
enunciation  of  a  principle  that  pervades  every  enlightened  system  of 
j  urisprudence.  Hence  it  would  follow  that,  if  the  laying  down  the  track, 
owing  to  the  grade  established  or  from  its  proximity  to  the  dwelluigs 
or  houses,  obstructed  free  access  to  or  e^ess  therefrom,  or  from  other 
cause  inflicted  essential  damage,  it  would  afford  just  ground  of  com- 
plaint. Redfleld  on  Railways,  Vol,  1, 324 ;  Dawson  vs.  Delawne,  7  Ohio 
(N.  S.)  459 ;  Avenue  R.  R.  Co.  vs.  Cumminsville,  14  Ohio,  523;  37  Barb. 
357;  39  lb.  494. 

I^or,  in  our  opinion,  is  this  principle  dependent  upon  the  question 
discussed  by  the  counsel  in  this  case,  and  upon  which  the  decisions  of 
this  Court  arfr  not  entirely  harmonious — ^that  is,  whether  the  fee  of  the 
land  over  which  the  street  or  highway  passes  lies  in  the  conftignons 
proprietors  or  belongs  to  the  public.    Renthorp  vs.  Bourg,  4  M.  136; 
Mayor  vs.  Hopkins,  13  L.  326 ;    Hatch  vs.  Amoult,  3  Ann.  4^.     For 
apart  from  any  consideration  as  to  where  or  in  whom  the  fee  of  th 
land  lies,  and  apart  from  the  kind  of  right  in  property  that  the  pnbli 
has  in  a  street  or  highway,  there  is  a  private  right  which  belongs  to  tl 
proprietor  of  a  lot  or  building  fronting  on  the  street,  and  is  an  appui 
tenant  to  it— that  is,  as  much  property, as  the  lot  or  building  itsel 
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being  tlio  n^^ht  to  the  free  use  of  the  street  in  front  of  his  premises 
affording  accesfi  to  his  house  for  persons,  animals  or  vehicles,  as  his 
wants  or  couvrnience  m^ay  require.  This  right  is  as  much  subject 
to  the  pro  tec  til  in  of  legal  and  constitutional  guarantee  as  any  other 
species  of  property.  Haynes  vs.  Thomas,  7  (Porter)  lud.  H.  38 ;  lb. 
479;  Thompson  vs.  West  Somerset  R.R.,29  Law  Times,  7  j  ^  B,  (N^S.) 
174 ;  S.  C.  5  Jar.  (N.  S.)  70 ;  9  Ind.  467, 433.      ' 

When  we  apply  these  principles  to  the  case  before  us  under  the  evi- 
dence in  the  record,  and  after  a  thorough  examination  of  the  same,  we 
are  satistied  thnt  the  plaintiffs  in  this  case  had  ample  ground  of  com- 
plaint against  the  defendant  company  for  the  manner  in  which  its  track 
was  laid  and  constructed  through  and  upon  the  street  in  question. 

The  grievance  was  more  palpable  and  the  injury  more  apparent  at 
the  commencement  of  the  suit  than  it  was  at  its  termination  in  the 
court  belowj  for  the  reason  that  either  the  complaint  made  or  a  sense 
of  justice  had  caused  some  amelioration  of  the  obstructions  made  by 
the  track  of  the  road,  by  work  done  after  the  filing  of  the  suit. 

But  whether  we  consider  the  condition  of  the  street,  caused  by  laying 
of  the  track,  at  the  inception  of  the  suit  or  its  subsequent  condition, 
we  have  do  doubt  that  the  plaintiffs  still  have  just  cause  of  com  plaint 
and  suffer  serious  injury. 

The  niai>«  and  other  evidence  submitted  show  that  the  street  m  ques- 
tion is  forty  feet  wide ;  that  the  banquets  on  either  side  occupy  seven 
feetr  making  fourteen  feet  for  both  sides.  That  the  street  is  oot  en- 
tirely straight,  and  that  the  track  of  the  road  does  not  conform  to  the 
direction  or  curves  of  the  street  and  does  not  occupy  the  centre  of  it, 
but  crosses  froui  side  to  side,  in  some^places  actually  impinging  on  the  M 

banquets,  and  in  others  approaching  the  buildings  so  closely  that  no  'j 

room  is  left  for  the  passage  of  vehicles,  and,  in  the  language  of  the  wit- 
nesBes,  not  even  room  for  the  running  of  wheel- barrow  a. 

The  consi^quence  of  this  is,  as  described  by  the  testimony,  that  in 
sotue  instances  the  proprietors  or  occupants  of  the  houses  fronting  on 
or  contiguous  to  the  street  are  denied  access  to  their  premises  with 
cArts  carrying  wood,  coal  or  other  necessaries,  and  these  have  to  b© 
unloiMled  and  their  contents  carried  by  hand  some  distance  to  their 
destination.  Such  inconveniences,  in  addition  to  the  absolute  danger 
to  property  and  persons  consequent  upon  the  near  approacli  of  the 
locomotives  and  trains  to  the  buildings,  make  the  grievance  severe,  if 
not  intolerable. 

It  must  also  be  taken  into  consideration  that  the  track  of  the  road  is 
raised  above  the  level  of  the  street  and  the  banquet,  making  it  diflcult, 
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if  not  impossible,  ior  vehicles  to  cross  the  same  at  any  other  points 
than  the  crossings  at  the  intersections  of  tlic  streets ;  and  although  this 
difficulty  was  to  some  e;Etent  removed  by  the  work  done  after  the  insti- 
tution of  the  suit,  yet  even  after  such  work,  and  in  the  present  condi- 
tion of  the  street,  there  is  just  cause  of  complaint. 

In  short,  the  course  of  the  track  through  the  street^  a»  we  have  de- 
scribed it,  and  its  elevation  above  the  street  and  the  banquet,  admiu, 
necessarily,  of  no  positive  or  satisfactory  amelioration,  except  bran 
absolute  and  complete  reconstruction  of  the  work,  both  as  to  the  direc- 
tion or  course  of  the  track  and  its  relative  height  with  respect  to  the 
street  and  banquet.  The  company  under  the  legislative  grant  hare 
the  riglit  to  the  use  of  the  street,  buf  they  must  exercise  that  right  ao 
as  not  to  indict  unequal  damage  and  damage  that  may  be  avoided, 
upon  the  proprietors  or  occupants  of  houses  along  the  line  of  the  street 
Their  franchise  does  not  entitle  them  to  infringe  unnecessarily  and  un- 
equally upon  public  or  private  property. 

The  principle  of  ^^sic  utere  tuo  ut  alien^m  non  laedas^  is  stiU  a  living 
principle,  unimpaired  and  unaffected  by  the  extraordinary  develop- 
ments of  modern  progress,*  and  when  it  is  plainly  and  nnexcnsablj  vio- 
lated, courts  sliould,  as  far  as  practicable,  supply  the  ^remedy  and  not 
be  moved  therefrom  by  the  codensiration  that  seems  to  have  deter- 
mined the  court  of  the  first  instance,  that  the  repairing  of  the  ii^jary 
done  or  the  damage  threatened  m  this  instance  wa.b  a  subject  excla- 
sively  for  legislative  or  municipal  direction  and  control. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed ;  and  it  is  now  or- 
dered, adjudged  and  decreed  that  the  defendant,  the  N.  0.  Pacific  Rail- 
road Company  be  and  it  is  hereby  required  to  reconstruct  the  track  of 
its  road  through  Third  street  in  the  villages  of  Gretna  and  Mechanics- 
ham,  in  the  parish  of  Jefferson,  in  such  manner  that  the  line  of  the  track 
shall  be  parallel  with  the  buildings  fronting  on  said  street  and  as  near 
the  centre  of  said  street  as  practicable  and  on  a  level  with  said  street 
or  at  so  slight  an  elevation  above  the  same  as  to  admit  ivt  all  places  the 
easy  and  convenient  crossing  of  the  track  of  the  road  by  vehicles. 

It  is  further  ordered  and  decreed  that  such  raccmstruction  of  the  track 
of  8aid  road  through  said  street  in  the  manner  above  set  forth  shall  *^ 
completed,  or  the  track  entirely  removed  therefrom,  within  thi 
months  following  the  rendition  of  this  judgment,  an<l  that  in  default 
such  reconstruction  or  removal  the  defendant  company  be  prohibite 
from  using  said  track,  reserving  to  the  plaintiffs  in  the  event  of  a  no 
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eompliaDee  with  tliis  judgment  to  hare  the  track  remfived  by  the  lower 
conrt  through  t)ie  slieriff,  at  the  espen&e  of  the  defaudant- 

It  is  further  ordered  that  the  defendant  pay  coats  in  both  courta. 

Eehearing  refufwd. 


Ko.  9242. 
The  State  ex  rbl,  Henrietta  Page  vs»  T-  J-  Ford,  Recorder. 

Wliere  a  policts  relation  HpeoiflcaUy  erapowefu  Uie  mayor  of  the  city  to  orfer  thj&  vam- 

pant  to  pennltifii}  lordisolJeiiiBuun,  mtd  tt  i1o64  nat  appnar  th?t  the  uiJLi'arba^  e^er  OFd^ered 
bi>f  rcruova,!,  ^Iih  bAA  nut  ^somtnltttHl  the  act  of  diaobfetUcnc*  that  briflgB  her  wllbin  tb« 
jitdwliction  nf  tbe  poUqjo  court. 


J.  H.  Ferguson  for  the  EelatrLx. 

W.  H,  E&gerSf  City  Attorney,  for  the  Respondeut. 

The  opinion  of  the  Court  was  delivered  by 

Maitkino,  J,  An  affidavit  was  made  loi^t  August  befoi-e  the  respond- 
ent Recorder  by  a  serjeaut  of  police  that  he  had  served  a  notice  on  the 
relatris,  commanding  her  to  remove  from  No.  10  Rampai*t  street  within 
five  days  and  that  she  had  not  obeyed  it,  and  had  thereby  violated  a 
poHoe  reguhition  eoutained  in  Jewell's  Digest.  Wliat  that  regulation 
is  the  affidavit  did  uot  mention  but  att,  I2G,  the  I'egulation  referred  to, 
empowers  the  mayor  of  the  city  to  order  the  occupant  of  any  liouse  of 
prostitution  or  assignation  that  may  have  become  dangerous  to  public 
morals  to  remove  therefi-oni  in  five  days* 

Thereupon  the  relatrix  obtained  a  proliibition  of  further  proceeding 
sgminst  her  until  the  complaint  couhi  be  heard  here,  and  a  writ  of  cer- 
tiorari to  bring  it  up^  alleging  that  she  is  occupying  the  house  under  a 
lease  that  does  not  expire  until  October  15th.  following^  denying  that 
she  is  keeping  a  honse.  of  prostitution  or  aasignatiou,  and  sotting  forth 
sundry  objections  tjo  tlif*  jurisdiction  of  the  Kecorden 

It  does  not  appear  that  the  mayor  has  ever  ordered  her  removal,  and 
since  to  him  is  specifically  delegated  the  power  to  onler  removal  thus 
Bummarily,  until  ho  has  ordered  it  and  she  has  disobeyed,  she  has  not 
violated  the  ordinance  and  brought  herself  within  the  jurisdiction  of 
the  Recorder* 

The  parties  seem  to  have  lost  all  interest  in  the  matter.  Neither  liad 
61  ed  a  brief.    The  respondent  came  in  with  one  at  the  last  hour. 

On  the  face  of  the  paper?*  no  course  is  Itft  for  us  but  to  perpetuate 
the  writ  of  prohibition,  and  it  is  so  oriiered. 
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No.  9298. 
Fanny  K.  Phillips  vs.  Her  Creditors. 

In  respite  proceediufps,  creditors  domiciliated  oat  of  the  State,  thongh  not  emnmonei  btv* 
the  right  to  appear  and  vote  in  the  meeting  of  creditors. 

Creditors  are  not  hoond  to  appear  at  the  meeting  in  person,  bat  roaj  do  so  through  ptopeify 
appointed  proxies  or  attorneys  in  fact. 

The  oath  to  their  debts,  of  creditors  who  appear  by  proxy,  may  be  made  either  by  tlw  cied- 
itorB  themselves  before  any  proper  officer,  or  by  their  proxies  before  the  notary  boUiBg 
the  meeting,  provided  the  proxies  swear  of  their  own  knowledge  and  not  merely  of  be- 
lief oi  of  derivative  information. 

Creditors  who  have  voted  at  the  meeting  have  no  right  to  withdraw  or  change  their  votca, 
without  legal  caase  assigned,  after  the  prods  verbal  of  the  meeting  has  been  retnaed 
into  court  and  during  the  pendency  of  proceedings  for  Its  homologation- 

Under  the  terms  of  the  Code,  the  filing  of  a  proper  schedule  of  assets  is  a  conditida  prece- 
dent to  the  binding  effect  of  the  respite  upon  creditors. 

When  such  schedule  has  not  been  Hied,  the  defect  may  be  urged  as  ground  of  oppocitios  to 
the  granting  of  the  respite.  When  the  respite  has  not  been  refnsefl  by  the  crediton, 
but  has  been  refused  by  the  court  on  the  ground  of  defect  in  the  proceedings,  the  ooMum 
of  property  does  not  follow  under  the  terms  of  the  Code,  bnt  the  relief  sought  by  tht 
applicant  is  simply  denied  and  the  case  terminates. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafeyette. 
Clegg,  J. 

C.  8,  Bice  and  i¥.  U,  &irard  for  Plaintiff  and  Appellant. 
Oeo.  H.  Wells  and  0,  A.  Mouton  for  Defendants  and  AppeUees. 


•   The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  an  application  for  a  forced  respite.  It  appean 
from  the  proems  verbal  of  the  notary  public  that  at  the  meeting  of  cred- 
itors, the  votes  of  thirteen  creditors  whose  claims  aggregated  in  amount 
t]^e  sum  of  $3351  42,  were  recorded* in* favor  of  the  respite;  and  the 
votes  of  three  creditors,  whose  claims  amounted  to  $3071  30,  aie  re- 
corded against  the  respite.  » 

Within  ten  days  after  the  return  of  the  proems  verbal  into  court,  deT- 
eral  oppositions  were  filed  tj  its  homologation. 

The  case  bristles  with^controverted  questions  arising  under  the  law 
of  respite,  on  which  subject  our  jurisprudence  is  singularly  barren  of 
decisions. 

1.  Several  of  the  creditors  voting  on  either  side  were  domiciliated 
out  of  the  State,  and  it  is  contended  that  such  persons  had  no  righ  > 
participate  in  the  proceedings. 

We  cannot  approve  of  this  proposition.  Such  creditors  are  no  ) 
be  summoned  according  to  the  law;  but  their  interest  in  the  proct    • 
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inga  Ib  recoguized  by  the  provision  requiring  the  nppointiiient  of  an 
attorney  to  represent  them  and  prescribing  his  duties  to  eatabliali  the 
debts  of  the  jt^bsentees  and  to  see  that  the  proceedings  are  conducted 
legally.  If  they  choose  to  appear  and  act  in  their  own  behalf  at  the 
Qieetingf  we  see  ho  reason  why  any  discrimination  ftbould  be  made  be- 
tweeu  the  rights  accorded  to  them  and  those  of  resident  creditors. 

2.  All  of  the  creditors  save  one  appeared  and  acted  at  the  meeting 
through  proxies;  and  the  point  is  made  that,  under  paragraph  5  of  Art, 
3087  C.  C*  BO  creditors  can  vote  who  do  not  appear  in  pertjon  and 
"make  oath  l>efore  the  notary  holding  the  meetiag,"  fo  their  debts. 
We  hold  that  this  carries  strictness  of  verbal  coDstriiction  beyond 
Feasonable  lifuits;  and  that,  under  the  application  of  the  maxim  ^  qui 
faeit  per  altum  facit  per  se,  the  creditor  who  acta  through  a  pn>perly 
constituted  agent  complies  with  the  requirement  and  reasonable  intend- 
ment of  the  law.  It  would  be  an  intolerable  oppression  to  require 
cretMtoTs  living  in  parts  of  the  State  remote  from  the  place  of  meeting, 
to  journey  thither  in  person,  under  penalty,  in  case  of  failure,  of  losing 
their  tight  to  vote  and  being  bound  by  a  forced  respite  granted  by 
attending  creditors,  however  few  in  number. 

3.  la  Home  instances  the  oath  to  the  debt  had  been  made  by  the  ab- 
sent creditor  in  due  form  before  a  competent  officer  of  hia  domicile,  and 
this  affidavit  was  filed  at  the  meeting  by  the  agent,  togetlier  with  his 
power  of  attorney.  We  think  this  was  a  substantial  compliance  with 
the  law,  and  its  sufficiency  results  as  a  necessary  corollary  to  tbe  pre- 
ceding proposition  just  discussed.  The  object  of  the  law  was  to  secure 
proof  of  the  Jebt  by  proper  affidavit,  and  the  provision  tliat  it  must  be 
made  before  the  notary  holding  the  meeting  could  only  apply  to  the 
eontiogency  in  which  the  creditor  appeared  at  the  uieetiDg. 

4.  In  other  instances,  the  attorney  himself  made  oath  to  the  debt.  In 
matt-ers  of  insolvency,  where  creditors  are  allowed  to  act  in  meetings 
through  proxies,  the  jurisprudence  is  clear  that  the  ju-oxy  may  make 
the  required  oath  to  the  debt,  provided  he  swear  of  kw  own  krwwJedgej 
and  not  merely  of  his  belief  or  of  merely  derivative  knowledge  or  iufor- 
Diatian,  Planters'  Bank  vs.  Lanusse,  10  Mart.  690  j  Pandely  vs-  Cred- 
itors, 9  La.  387;  Reed  vs.  Powell,  11  Rob.  98. 

The  same  rnle  applies  here. 

5.  It  is  claiiped  that  Michael  Levy,  the  proxy  who  made  oath  to 
debts  of  several  creditors  represented  by  him,  had  no  knowledge  what* 
ever  of  the  debts  except  such  as  was  merely  derivative.  This  charge 
may  be  true^  but  it  is  sustained  by  no  evidence  whatever.     The  oath 
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of  the  proxy  is  direct,  positive  and  imqualified.  The  only  evidence 
touching  his  relation  to  the  parties  i.*^  that  showing  that  he  had  been  in 
the  employment  of  the  petitioning  debtor.  This  fact,  far  from  estab- 
lishing that  he  coald  have  no  persf^ual  knowledge  of  the  debts,  ti^tid^ 
rather  in  the  contrary  direction* 

6.  It  is  claimed  that  Michael  Levy,  who  acted  as  proxy  for  several  of 
the  creditors,  had  really  no  authority  to  vote  for  them.  There  is  no 
dispute  that  the  power  of  attorney  filed  by  him  was  signed  by  the  cred- 
itors whose  names  are  attached  thereto,  and  that  said  power  did  confer 
upon  him  an  authority  to  vote  for  th*^iii  in  tlie  re!ipit*  proceeding*  in 
certain  contingencies.  If  we  were  guided  eiclusively  by  our  construc- 
tion of  the  instrument,  we  shiMtld  doubt  whetlier  the  contingency  npon 
which  his  authority  to  vote  a  rone  had  occurred,  liut  we  ImVB  ti  tried  j 
examined  the  oppositions  til^d  without  finding,  among  the  grounds 
thereof,  any  assignment  of  his  want  of  autboritj^  except  ft«  to  one  of  the 
creditors,  Hornthall,  Whitehead,  WeisiRman  &  Co.,  and  that  avai^eut 
is  supported  by  no  evidence  whatever,  BeaideB,  the  above  named 
creditor,  with  others,  have  appeared  in  the  proceed ingij  for  homologa- 
tion, and,  without  challenging  tho  authority  of  Levy  to  vote,  have 
applied  to  the  court  for  perniisi^iou  to  withdraw  or  change  their  vote^. 
We  <juote  the  exact  language  used  by  tlmt  creditor*  **  Your  appearer 
represents  that  at  the  meeting  of  creditoitit  held  In  above  mit  on  Feli- 
ruary  Ist,  1883,  their  vote  was  i'ecord(*d  tor  the  re^iJiU?,  Your  appe*arer 
further  alleges  that  they  now  desire  tf  be  permitted  to  withdraw  tkm 
vote  given  far  the  respite,'*^  etc. 

Language  of  similar  purport  wa.s  used  in  the  applications  of  other 
creditors  represented  by  Li  vy.  There  is  uo  denial,  but  on  the  coDtrair 
an  admission,  that  the  vote  caf*t  by  Levy  for  theni  wan  *'  tkeir  rote/ 
They  do  not  deny  that  they  voted  at  the  meeting  through  hjru^tljer 
only  ask  to  withdraw  or  change  their  vote.  Thla  la  an  aclcnowleilg- 
ment  of  his  authority  and  a  ratiilcation  of  his  action^  whicli  remiive* 
that  question  from  controversy, 

7.  As  above  indicated,  several  of  the  creditors,  who  had  voted  for 
the  respite  through  Levy,  applied  to  the  t^onrt  fnr  permiRi^inn  to  with- 
draw or  change  their  vote.  This  application  wa^  ujode  long  after  th« 
meeting  had  been  closed,  after  theproeat  verbal  thereof  had  been  filw^  I 
in  court,  after  all  the  oppositions  thereto  had  been  fJc^d,  and,  indeed, 
during  the  pendency  of  the  trial.  The  court  allowed  the  apidieatitu 
and,  the  result  of  the  vote  being  thereby  changed,  it  rendered  itidg- 
ment  refusing  the  respite. 
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In  this  course  the  judge  was  guided  by  a  dictum  of  this  Court  iu  the 
case  of  Anderson  vs.  His  Creditors,  33  Ann.  1158.  The  passage  relied 
on  is  in  tliese  words :  '^  In  making  tlie  computiition,  we  leave  out  of 
view  the  question  whether  the  Citizens'  bank,  which  had  at  first  voted 
against  and  which  subsequently  intervened  praying  to  be  permitted  to 
vote  for  the  respite,  can  be  allowed  to  do  so.  It  is  clear  that,  if  the 
bank  could  not  change  its  vote,  it  could  withdraw  it  beforfe  homologa- 
tion. Even  if  it  could  notj  the  Vote  against  the  respite  would  be  that 
of  nine  creditors  representing  $17,106  agatmt,  and  ten  creditors  repre- 
senting $30,6/0  for  the  respite." 

It  does  not  very  clearly  appear  from  the  opinion  whether  the  bank's 
application  might  not  have  been  made  before  the  closing  of  the  meet- 
ing and  the  return  of  the  procbs-verhal.  But  in  any  event  the  above 
extract  shows  how  purely  obiter  was  the  diotwm.  It  has  no  force  as  a 
precedent. 

It  is  true  that  the  Code  speaks  of  even  the  forced  respite  as  a  con- 
tract, saying  in  article  309  J  :  "  in  order  that  tho  contract  of  respite  may 
be  effectual  it  must  be  homologated  by  the  judge  who  ordered  the  meet- 
ing of  creditors." 

It  is  argued  that,  as  it  is  a  contract  and  as  it  does  not  become  finally 
concluded  before  the  homologation,  therefore  the  parties  remain  at 
liberty  to  withdraw  from  it  at  any  time  before  it  is  finally  concluded. 
Notwithstanding  the  expression  of  the  Code,  it  is  obvious  that  the 
forced  respite  is  not,  properly  speaking,  a  contract,  because  a  contract 
is  only  binding  on  those  who  consent  to  it ;  while  the  forced  respite  is 
binding  equally  on  those  who  expressly  refuse  to  consent.  No  mere 
contract  could  have  such  an  effect.  The  forced  respite  results,  not 
from  contract,  but  from  the  operation  of  law,  and  is  the  effect  given 
by  the  law  to  the  decree  of  a  competent  court,  rendered  in  a  judicial 
proceeding  conducted  according  to  the  requirements  prescribed  by  law. 

One  of  the  prerequisites  to  such  a  decree  prescribed  by  law  is  that 
the  judge  shall  order  a  meeting  of  creditors  to  be  held  before  a  proper 
officer,  that  due  notices  of  said  meeting  shall  be  given,  and  that  such 
creditors  as  desire  to  do  so  may  appear  at  that  meeting  and,  on  comply- 
ing with  prescribed  requirements,  may  vote  for  or  against  the  respite. 

As  the  term  '^  vote  "  indicates,  it  is  a  kind  of  election,  the  time  and 
place  of  holding  which  are  fixed  by  law  to  be  at  the  meeting  of  credi- 
tors. When  that  meeting  terminates,  the  polls  are  closed.  The  proems- 
verbal  returned  into  court  is  the  equivalent  of  a  return  of  the  election. 
Its  results  cannot  be  altered  by  subsequent  changes  in  the  minds  of  the 
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voters,  nor  can  they  be  invalidated  except  upon  proof  of  defects  in  the 
proceedings  or  of  error,  fraud  or  violence  affecting  the  votes. 

There  i§  no  more  warrant  for  allowing  parlies  who  have  voted  to 
change  or  withdraw  their  votes,  of  their  mere  volition  and  withont 
legal  cause  assigned,  than  there  would  be  to  permit  those  who  had 
omitted  to  vote  to  come  into  court  aftef  the  meeting  and  record  their 
votes.  If  such  changes  might  be  allowed,  what  would  be  the  resaltt 
Parties  interested  might  well  say  that  the  judgment  of  the  court  is  not 
based  upon  the  vote  of  the  creditors  at  the  meeting  as  provided  in  the 
law,  but  upon  their  action  after  the  meeting.  They  might  justly  daiin 
that,  at  least,  a  new  meeting  should  be  ordered ;  for  they  might  say 
that  they  rested  content  with  the  result  of  the  vote  as  recorded,  and 
that,  had  it  not  shown  a  majority  for  the  respite,  there  were  other  credi- 
tors whose  attendance  might  have  been  secured,  that  would  have  voted 
for  it. 

But  after  the  new  meeting  had  been  held,  subsequent  changes ^ght 
annul  its  results ;  and  thus  the  proceeding  would  rest  in  perpetual  in- 
decision subject  to  vacillations  in  the  minds  of  creditors. 

It  seems  clear  to  us  that  the  only  test  of  the  question  whether  the 
respite  has  been  granted  or  refused  by  a  majority  of  the  creditors,  is 
the  result  of  the  vote  cast  at  the  meeting  as  shown  by  the  proeh-verhal 
returned  into  court,  and  that  such  result  cannot  be  altered  by  any  sab* 
sequent  action  of  the  creditors  unless  based  on  grounds  legally  invali- 
dating the  votes  or  the  proceedings. 

Therefore,  the  judge  erred  in  allowing  creditors  either  to  withdraw 
or  change  their  votes,  without  legal  cause  assigned. 

It  was  necessary  to  decide  the  foregoing  questions  in  order  to  deter- 
mine whether  or  not  the  respite  was  granted  or  refused  by  the  creditors, 
because  although,  on  the  remaining  point,  we  refuse  the  respite,  it  is  on 
grounds  which  lead  to  different  results  from  those  tv^hich  would  hsTe 
followed,  had  the  creditors  refused  the  respite. 

8.  The  last  ground  of  opposition  to  be  considered  is  that  the  sched- 
ule filed  by  the  petitioning  debtor  did  not  contain  '^  a  true  and  exact 
schedule  of  all  his  movable  and  immovable  property,  as  well  as  his 
debts."    C.  C.  3087. 

The  only  statement  of  assets  contained  in  the  schedule  filed,  is  in  the 
following  words : 

^^  Merchandize,  as  per  ledger  and  open  accounts,  horses,  etc.,  $10,121 

How  much  merchandize  and  of  what  kind,  how  many  open  accooi  i 
and  against  what  debtors,  how  many  horses,  whether  two  or  a  huudn   * 
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tlie  Bcliediile  fnilfl  to  indicate  even  by  a  hint.  It  would  be  a  waste  of 
vrords  to  einpliasiKe  the  utter  insufficiency  of  such  a  schedule^  as  a  coni- 
ptiartce  with  ei titer  the  letter  or  spirit  of  the  law.  It  is  so  grosBly  inad- 
equate ns  not  tn  admit  of  discussion. 

Let  it  be  weW  understood  that  we  should  not  be  liyx>ercritical  in  crit- 
ieiziiig  the  HulHriency  of  a  schedule  attacked  at  so  late  a  ^ta^^e  of  the 
proeeedingSj  and  would  be  disposed  to  sustain  one  which  even  approx- 
imated the  ri'Ljiiin'raents  of  the  law;  but  it  is  iinpos^sible  to  p^i^s  over 
Bttch  defects  as  tliis  schedule  presents,  because  it  U  the  entii'e  equiva- 
lent of  no  schedule  at  all,  or  of  one  simply  stating,  ^*  projjertj,  $10,  J 20." 
Now,  the  ( 'och^  provides  that  the  respite  granted  by  a  majority  of  the 
CT^dit-ors,  when  approved  by  the  judge^  "shall  be  biudin^  on  the  other 
creditors  who  did  not  agree  to  it;"  but  it  adds:  "but  in  order  that  it 
may  produce  that  effect,  it  is  necessary  *that  the  debtor  should  deposit 
in  the  office  of  the  clerk  of  the  court  to  whom  he  presents  his  petition 
for  calling  his  cn^ditors,  a  true  and  exact  schedule,  sworn  to  by  him, 
of  all  his  movabk'  and  immovable  property,  as  well  as  hiR  debts.'  If 
this  Hchedule  has  uot  been  filed,  it  seems,  from  the  terms  of  the  law, 
that  the  respite^  even  if  granted,  would  not  be  binding  on  creditors 
who  did  uot  agi-eo  to  it;  at  least  if  they  had  not  taken  part  in  the  [iro- 
teedingB.  It  in  settled  by  this  Court  that  such  objection  may  be  urged 
on  opposition  to  the  homologation  of  the  proceedings  of  the  meeting, 
even  by  a  creditor  who  did  not  appear  at  the  meeting.'^  Burdon  vs, 
nirt  Creditors,  tiO  Ann.  364. 

If  ia  iu*ged  here,  both  by  creditors  who  appeared  and  by  some  who 
did  not  appear  at  the  meeting.  It  would  be  unjust  to  grant  a  respite 
which  would  be  binding  on  some  and  not  on  other  creditors,  restraining 
tlie  former  from  acting  while  leaving  the  latter  free  to  subject  the  prop- 
erty of  their  deV>tt>r  to  the  payment  of  their  claims. 

For  these  reasons,  we  think  that  the  judgment  refusing  the  respite 
should  be  affirmed. 

But  the  question  remains  whether  the  remaining  portion  of  the  judg- 
ment enforcing  the  cession  of  property  and  appoiuting  a  provisional 
ay n die  should  he  sustained. 

The  Code,  art.  iiiJ98,  provides:  "  When  the  crediUnis  refttse  a  respite, 
the  cession  of  property  ensues  and  the  proceedings  eontiane  as  if  the 
cession  had  hr^en  offered  in  the  first  instance." 

This  is  the  only  warrant  for  continuing  the  proceediuga,  aa  in  case  of 
resftton.  The  law  grants  to  a  majority  of  creditors  the  option  of  either 
granting  the  eession,  or  of  refusing  it  and  thereby  gaining  the  advan- 
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tage  of  a  cession  of  property.  They  have  not  availed  themselves  of  the 
last  alternative.  They  have  not  refused  the  respite  and,  therefore,  un- 
der the  express  terms  of  the  law,  the  condition  upon  which  the  oession 
ensues  has  not  arisen.  The  respite  is  denied  by  the  court,  not  by  reason 
of  the  refusal  of  the  creditors  to  grant  it,  but  by  reason  of  defect  in  the 
proceeding  having  the  effect  to  invalidate  it.  By  ordering  the  matter 
to  proceed  as  in  case  of  cession,  we  should  act  without  warraut  of  law; 
and,  moreover,  the  defective  schedule  would  be  as  grave  an  obstacle  to 
the  validity  of  the  proceeding  as  a  voluntary  surrender  or  cesaon  as  it 
is  to  the  respite  proceeding.     Burdon  vs.  Creditors,  20  Ann.,  964. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from,  in  so  far  as  it  refuses  the  respite,  be  affirmed,  and  that  in 
other  respects  it  be  annulled,  avoided  and  reversed;  plaintiff  and  ap- 
pellant to  pay  costs  of  lower  court  and  appellees  to  pay  costs  of  this 
appeal. 

The  Chief  Justice  took  no  part  in  this  case. 


No.  9228. 
The  State  ex  rel.  Charles  Vial  vs.  The  Judge  of  the  Twkhtt- 
SiXTH  District  Court,  Parish  op  St.  John  the  Baptist. 

In  compatinK  the  amoant  of  the  bond  to  be  farnished  for  a  saspeosive  appeal  from  a  jvdg* 
ment  disiolving  an  iiyanction  with  costs,  the  proper  expenses  incarT«d  bj  the  sheriC  ai 
oonsequences  of  the  ii\Janotion  for  the  preservation  and  oiiUivation  of  a  sugar  pbnta* 
tion  nnder  seizure,  may  be  taxed  as  costs  occasioned  by  the  iivjanction,  and  mnat  be  iik> 
clnded  in  the  amount  of  the  bond  furnished  to  be  required  for  such  appeal. 

When  the  bond  tendered  does  not  cover  them,  a  mandamus  does  not  lie  to  compel  the  districi 
Judge  to  grant  such  appeal  on  such  bend. 

A    PPLICATION  for  Mandamus. 


James  Legendre  and  F>  -B.  Lee  for  the  Relator. 
L.  DePoorter  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  mandamus.    Its  objer* 
is  to  compel  the  district  judge  to  grant  the  relator  a  suspensive  app« 
from  the  judgment  dissolving  an  injunction  obtained  by  him,  on  his  fai 
nishing  a  bond  for  a  stated  amount,  that  fixed  by  the  judge  being  rep 
resented  as  excessive  and  unwarranted. 
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The  amoiiTit  of  tlie  boud  tendered  is  $500,  while  that  required  by  the 
judge  16  #3000, 

The  relator  is  the  defendant  in  an  executory  proceeding.  On  the 
eworn  averment  that  time  had  been  allowed  him,  he  obtained  an  in- 
jnuctioti,  without  bond,  which  was  subsequently  dissolved,  mth  costs. 

There  is  no  dispute  touching  the  propriety  or  correctness  of  the 
amount  of  eliurp^es  claimed  by  the  sheriff  for  the  administration  of  the 
sugar  pi  nutation  seized. 

In  order  to  operate  as  suspensive,  the  appeal  asked  could  have  been 
granted  only  on  the  giving  of  a  bond  for  a  sum  exceeding  by  one-half 
the  amount  for  which  the  judgment  was  rendered.     C.  P.  575. 

TJiis  reqtureinent  was  sanctioned  in  a  case  in  which  the  judgment 
was  tme  of  jum  Mmt,  dissolving  an  injunction  with  costs,  the  Court  hold- 
ing that  the  jiul^ent  having  condemned  the  party  to  the  payment  of 
the  costH,  the  amount  of  the  bond  was  properly  fixed  on  that  basis. 
State  vs.  Judge,  19  L.  171. 

in  a  late  cii&e,  in  which  prescription  was  pleaded  to  obtain  an  injunc- 
tion, without  bond,  against  executory  process,  after  reviewing  the 
jurisprudence  the  previous  Court  decided  that,  in  a  suspensive  appeal 
from  such  a  jnd^^ment,  the  amount  of  the  appeal  bond  should  exceed  by 
one-half  that  of  the  cost^  which  the  appellant  had  been  condemned  to 
pay.     State  vs.  Judge,  30  Ann.  314. 

In  a  more  recent  case  the  present  Court  has  said  that,  when  an  in- 
junction has  been  dissolved  without  damages,  the  rule  is  that  the  party 
c^aat  h  required  to  furnish  a  bond  for  costs.  Hall  vs.  Lazarus,  34  Ann. 
1210;  also  m  Ann.  190. 

In  neither  of  these  cases  was  the  character,  propriety  or  amount  of 
the  coftte  disputed.  The  costs  were  not  of  the  nature  of  those  now 
under  eoDBiderfition. 

The  pro]^osUion  is  therefore  undenied  that,  if  at  the  date  of  the  judg- 
menf.  disi*olvin;j;  the  injunction  with  costs  the  amount  of  those  costs  in- 
cluded that  of  tlie  expenses  claimed  by  the  sheriff,  the  judge  was  I'ight 
in  refusing  the  bond  which  was  tendered. 

He  nee,  the  question  was  simply :  Whether  the  expenses  incurred  by 
til**  sheriff  for  the  keeping  and  administration  of  the  sugar  plantation 
fteized  do  or  not  form  part  of  the  costs  which  relator  was  sentenced  to 
pay  by  tlie  judgment  dissolving  the  iigunction. 

<  *osts  Jirp  the  expenses  which  are  incurred  in  the  prosecution  or  de- 
fence of  an  net  ion,  or  any  legal  process,  accruing  to  court  officers,  and 
inch  dijsburfienients  a«  are  allowed  by  law,  which  follow  the  judgment 
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and  which  may  be  recovered  from  the  losiug  party.  Bunill,  Bouvier, 
Abbott  L.  D.  Vo.  Costs ;  C.  P.  551,  552,  661 ;  9  R.  17  j  9  Ann.  310;  30 
Ala.  489. 

Article  661,  C.  P.,  reads: 

''  Until  the  sale,  the  sheriff  is  authorized  to  make  sach  disbursemento 
as  are  necessary  for  their  preservation,  or  even  for  their  cultivation 
and  clearing,  if  the  things  seized  consist  of  lands  and  plantatioOvS.'' 

In  commenting  upon  this  article,  this  Court  once  said,  and  it  has 
since  been  guided  accordingly :  "  There  are  expenses  which  the  sheriff 
must  necessarily  pay  himself,  or  become  responsible  for,  in  the  exercise 
of  his  official  duties,  and  which  he  has  the  right  to  charge  for,  among 
his  costs.  ♦  ♦  ♦  Such  are  the  necessary  disbursements  for  the  pre- 
servation and  keeping  of  the  property  under  stnzure."  HaUe  vs.  Bils, 
9  R.  509;  also  7  R.  82;  14  L.  62;  2  Ann.  157 ;  3  Ann.  276 ;  16  Ann.  233. 

Now,  if  the  judgment  dissolving  the  injunction  with  costs  be  af- 
firmed on  appeal,  such  disbursements  as  were  necessary  and  properly 
incurred  by  the  sheriff  having  been  occasioned  by  the  injunction,  will 
surely  be  recoverable  from  the  defendant  in  writ,  and  should  be  pro- 
tected by  the  bond  demandable  for  a  suspensive  appeal. 

The  reason  is  that  the  expenses  were  necessitated  by  the  injunction 
in  the  hypothesis  wrongfully  obtained.  The  relator  cannot  be  permit- 
ted to  throw  the  liability  on  the  plaintiff  in  writ  and  endanger  the 
rights  of  the  sheriff  by  a  protracted  litigation.  It  is  nothing  but  just 
that  he  should  be  made  to  protect  Doth  the  plaintiff  and  the  sheriff  in 
the  bond  of  appeal.  Those  expenses  or  costs  appear  to  be  nearly  three 
times  larger  than  the  amount  of  the  bond  tendered,  which  the  jadge 
was  right  in  declining  to  accept. 

It  is  therefore  decreed  that  the  mandamus  asked  be  refused,  and  that 
the  restraining  order  made  in  limine  be  rescinded  with  costs. 

Writ  refused. 


36    019 
45  1411 


16-ml  No.  9290. 

50  55 M  Corporation  of  Minden  vs.  Silverstein  &  Dittmer. 

I  36    912| 

1 116   564|   -^  legislative  gnrnt  to  a  maDlclpal  corporation  to  *'  pass  all  aaoh  ordinances,  rales  and  refa* 

latdons  as  they  may  deem  necessary  for  the  police  and  goTemment  of  the  said  tovn," 

and  "  to  have  exolnsive  control  of  the  license  and  sale  of  spirituous  or  intoxicadBjC  Hq- 

onrs."  implies  as  a  necessary  incident  thereto  the  power  to  pass  and  enforce  an  ord 

nance  to  prohibit  the  sale  of  liquors  within  corporate  limits  on  Sunday,  as  a  polios r^ 

lation.     The  exercise  of  such  power  is  not  amenable  to  the  constitutionAl  ishibtiflii 

aj^ainst  the  establishment  of  any  religion  by  law,  or  to  any  other  oonstitutional  limiti- 

tion  to  legislation.  , 
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The  dofHnsfl  ihul  the  liquor  was  sold  by  an  employe  of  the  defendant,  who  ie  not  a  clerk  or 
bar- ten  dor,  hut  a  mere  porter  or  menial  servant,  who  thus  acted  beyond  the  scope  of  his 
employme^ut  itud  in  dlsodedieuoe  of  tho  proprietors'  orders,  is  good. 


A 


PPEAL  from  tho  Mayor's  Coiii-t,  Town  ot  Minden. 
Crawford,  J. 


J.  I).  t&  J.  T.  Watkim  for  Plaintiff  and  Appellee. 
Jag,  F.  Tftifhr  for  Defendants  and  Appellants. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocH^.,  J,  Defendants  have  taken  an  appeal  from  a  judgment  in- 
flirting  on  them  a  fine  of  fifteen  dollars  for  tlie  violation  of  an  ordi- 
nance of  the  town  of  Minden,  which  forbids  "keepers  of  saloons  or 
hottKBH  where  wines  or  spirituous  or  malt  liquors  are  kept  on  sale  from 
BtiUiiig  or  giving  away  the  same  within  the  corporate  limits  on  the  Sab- 
bath, or  between  the  hours  of  12  m.  on  Saturday  night  and  J2  m.  on 
Sunday  night."      ♦      •      •  . 

By  way  of  exception  they  charged,  and  on  appeal  they  contend,  that 
the  ordinance  is  illegal  and  null: 

1.  Because  it  is  unauthorized  by  the  town  charter. 

2.  Because  it  conflicts  with  the  Constitution  of  the  State  and  of  the 
United  States. 

3.  Because  the  Legislature  is  powerless  to  enact  any  law,  or  to  dele- 
gate the  power  to  any  municipal  corporation,  to  prohibit  the  sale  of 
alcoholic  or  spirituous  liquors,  the  only  power  being  that  to  regulate  ** 
the  sale  of  such  liquors. 

Their  exceptions  ha\ing  been  overruled,  they  pleaded  a  general 
denial. 

First — In  support  of  its  power  to  adopt  and  enforce  the  ordinance, 
plaintiff  invokes  the  following  power  emanating  from  the  Legislature 
in  the  act  of  incorporation  and  in  an  act  amending  the  same  : 

^*To  pass  all  such  ordinances,  rules  and  regulations  as  they  may 
deem  necessary  for  the  police  and  government  of  the  said  town."  (Act 
No.  58  of  1853.) 

"That  the  mayor  and  aldermen,  or  a  majority  of  them,  sharll  have  the 
exclusive  control  of  the  license  and  sale  of  spirituous  or  intoxicating 
liquors  within  said  corporation."    Act  No.  10  of  1871. 

We  Ihink,  and  we  therefore  hold,  that  the  power  to  regulate  the  sale 
of  liquors  clearly  and  necessarily  implies  the  power  to  restrict  such 
sales  to  certain  hours  of  the  day,  or  to  certain  days  of  the  week.  The 
exercise  of  such  a  power  emanates  from  the  police  power  of  the  State, 

58 
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and  is  one  of  the  necessary  incidents  of  the  delegated  power  to  pass  all 
ordinances,  rules  and  regulations  which  the  town  authorities  may  deem 
necessary  for  the  police  and  government  of  the  town.  The  power  to 
regulate  ur  restrict  the  inherent  rights  of  a  citizen  to  pursue  a  legal 
avocation  must  not  be  confounded  with  the  power  to  prohibit  the  pur- 
suit of  such  trade  or  calling.  The  distinction  has  always  been  recog- 
nized in  jurisprudence;  and  has  been  particularly  made  in  all  cm» 
involving  the  exercise  of  the  very  power  now  under  consideration. 

Second — The  provision  of  the  Constitution  which  is  held  by  defend- 
ants as  clashing  with  the  ordinance  is  that  portion  of  article  4  which 
declares  that  "  no  law  shall  be  passed  respecting  an  establishment  of 
religion  or  prohibiting  the  free  exercise  thereof." 

Pretermitting  any  exx)ression  of  opinion  as  to  the  wisdom  or  expe- 
diency of  such  an  ordinance,  we  see  nothing  in  such  a  regulation  which 
has  the  remotest  tendency  to  establish  any  religion,  or  to  interfere  in 
any  way  with  the  free  exercise  of  any  religious  belief. 

While  it  may  be  that  thl  reason  for  selecting  Sunday  as  the  day  cu 
which  the  liquor  traffic  is  prohibited,  rests  on  the  universally  admitted 
belief  in  the  Christian  world  that  that  day  is  the  Sabbath  of  the  Lord, 
and  that  it  is  the  day  of  rest,  yet  the  regulation  might  well  be  sup- 
ported on  reasons  having  no  connection  with  Sunday  as  a  Sabbath.bat 
only  as  a  day  on  which,  under  exiHting  habits  of  the  people,  laxge 
numbers  congregate  in  towns  and  pass  the  day  in  idleness,  tending  to 
lead  to  disorder. 

The  prohibition  complained  of  does  not  purport  even  to  rest  on  any 
religions  doctrine  or  tenet,  and  it  has  no  pretension  to  impose  any  re- 
ligious observance  on  any  one.  It  is  not  more  amenable  to  the  prohi- 
bition contained  in  the  article  of  the  Constitution  than  the  several 
provisions  of  our  Code  of  Practice,  which  declare  that  Sunday  is  a  dM« 
nan,  and  that  Sunday  must  not  be  computed  in  certain  legal  delays 
granted  for  the  performance  of  certain  legal  acts. 

The  argument  that  under  the  effect  of  such  a  regulation  the  inherent 
right  of  the  Jew  or  of  any  other  religious  denomination,  to  observe  his 
Sabbath,  which  is  the  last,  instead  of  the  first,  day  of  the  week,  is  im- 
paired or  abridged,  is  not  tenable.    He  is  left  the  absolute  and  unres- 
trained freedom  of  disposing  of  Saturda.^',  his  Sabbath,  as  he  may  deem 
proper,  or  to  worsliip  God  according  to  the  dictates  of  his  own  conscienc 
He  is  not  thereby  required  to  observe  the  Christian  Sabbath,  and  he 
not  checke^d  in  his  light  to  pursue  other  avocations,  but  he  is  mere 
restrained  from  pursuing,  on  that  day,  a  traffic  which  in  its  results  m^ 
interfere  with  the  absolute  right  and  the  undeniable  privilege  of  othei 


Digitized  by  VjOOQIC 


NEW  OliLEAXS,  NOV.EMBEK,  1884.  915 

Corpoi'atioD  of  Minden  vs.  Silversteiu  &,  Bittmer. 

to  observe  that  day  in  their  own  manner,  with  peace  and  tranquillity, 
and  without  interference  from  anyone  or  from  any  source. 

While  the  question  is  comparatively  new  in  our  jurisprudence,  it  has 
been  the  fruitful  source  of  protracted  litigation  in  several  of  our  sister 
States,  by  whose  courts  of  last  resort,  similar  provisions,  charged  as 
clashing  with  constitutional  restrictions  and  limitations  entirely  similar 
to  ours,  have  been  interpreted  in  the  sense  which  we  have  herein 
adopted.  lu  justice  to  the  labors  of  the  distinguished  jurists  whose 
opinions  we  have  carefully  studied  in  this  connection,  we  must  say 
tliat  our  conclusions  in  the  present  controversy  have  been  superinduced 
by  their  reasoning,  and  by  a  laudable  desire  to  harmonize  the  jurispru- 
dence of  this  State  with  that  of  the  several  States  of  the  Union  on  a 
question  of  such  vast  importance. 

Among  numerons  cases  which  we  have  examined  with  great  care,  we 
refer  to  the  following:  Commonwealth  vs  McCIanahan,  2  Met.  Ky.  3; 
F'rolickstein  vs.  Mayor  of  Mobile,  40  Ala.  725;  Kamisch  vs.  Mayor  of 
Atlanta,  44  Ga.  204;  City  Council  vs.  Benjamin,  2  Strob.  South  Car- 
olina, 508 ;  Specht  vs.  Commonwealth,  8  Pa.  312 ;  Cincinnati  vs.  Kice,  15 
Ohio,  225;  State  vs.  Welch,  36  Conn.  215. 

3.  The  argument  in  support  of  the  third  ground  of  resistance,  which 
denies  that  the  power  to  regulate,  implies  the  right  to  prohibit;  the  sale 
of  liquors,  seems  to  rest  on  the  provision  of  Art.  170  of  our  Constitution, 
which  declares  that  the  regulation  of  the  sale  of  alcoholic  or  spirituous 
liquors  is  a  police  regulation.  As  was  shown  in  our  reasoning  on  the 
first  point,  the  police  power  is  the  very  foundation  of  support  for  the 
exercise  of  the  power  in  question.  Our  ronsideration  of  that  point  vir- 
tually and  practically  disposes  of  this  gi*ound. 

We,  therefore,  conclude  that  the  ordinance  under  consideration  finds 
ample  support  in  legishitive  grant  of  power  to  the  corporation  as  an 
incident  of  the  police  power  of  the  State,  and  that  its  adoption  and 
'enforcement  do  not  infringe  on  any  constitutional  provision,  restriction 
or  limitation. 

We  must  now  consider  the  defence  on  the  facts  of  the  case. 

The  feature  of  the  cause  which  grants  to  this  Court  jurisdiction  over 
the  legal  question  involved,  also  vests  it  with  jurisdiction  over  the 
facts.  That  element  of  jurisdiction,  which  was  left  in  some  doubt  by 
t  0  Constitution  of  1868,  has  been  materially  elucidated  by  the  provi- 
8  ►n  on  this  subject  in  tlie  present  Constitution,  which  reads:  *'In  such 
c  ses  the  appeal  on  the  law  and  the  fact  sliall  be  directly  from  the 
c  art  in  which  the  case  originated  to  the  Supreme  Court."  State  ex  rel. 
]    lutroue  vs.  Judge,  30  Ann.  415. 
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The  evidence  shows  that  the  liquor  was  sold  at  the  defendants'  store 
on  a  Sunday  by  one  of  their  employees,  who  was  not  a  clerk  or  a  bar- 
tender, but  merely  a  porter,  whose  dut>  was  to  do  menial  work  in  the 
store;  that  the  liquor  was  sold  out  of  the  presence  of  either  of  the  de- 
fendants, who  had  forbidden  their  employees  to  sell  liquors  on  Sunday; 
and  that  the  porter  was  discharged  for  tlie  reason  of  his  having  sold  the 
very  glass  of  liquor  which  has  given  rise  to  this  controversy. 

As  the  porter  acted  in  the  premises  beyond  the  functions  of  his  em- 
ployment and  without  the  knowledge  or  consent  of  the  defendants,  and 
as  the  evidence  does  not  show  that  they  ratified  or  approved  of  bis  act, 
but  as  it  appears  ou  the  contrary  that  they  discharged  him  on  that  ac- 
count, we  cannot  agree  with  the  mayor  in  holding  tlieni  as  tran>igix-te8- 
ors  of  the  ordinance  under  the  circumstances  as  shown  by  the  record. 
In  our  opinion,  the  case  is  with  them  on  the  facts,  and  for  those  reasons 
we  must  reverse  the  judgment  of  the  mayor. 

The  judgment  appealed  from  is  therefore  reversed  and  set  aside,  and 
the  demand  of  plaiutiff  is  rejected  at  its  costs  in  both  courts. 


Concurring  Opinion. 

Manning,  J.  I  rest  my  concurrence  on  the  grounds  set  forth  in 
State  V.  Bott,  31  Ann.  663,  i.  e.  that  the  town -ordinance  is  a  police  ref- 
lation that  the  municipal  authorities  can  make  for  the  preservation  of 
public  order  on  a  day  when  its  inhabitants  are  idle  from  not  pursuing 
their  usual  vocations,  as  they  might  have  niiide  Saturday  the  day  of 
cessation  of  liqnor- selling  becjiuse  on  that  day  country  towns  are  usually 
flooded  by  a  class  that  are  apt  to  become  disorderly.  The  same  prohi- 
bition is  often  made  for  election-day  and  is  justified  for  the  same  i-eason, 
viz  that  it  is  a  police  regulation  in  the  interest  of  the  public  peace. 

Still,  there  is  force  in  the  argument  that  the  obvious  reason  why 
Sunday  was  selected  as  the  day  of  prohibition  is  because  the  votaries 
of  a  particular  religion  attiich  a  special  sanctity  to  that  day,  and  as  that 
is  the  controlling  motive  of  the  selection,  the  prohibition  is  a  regula- 
tion for  the  compulsory  observance  of  a  particular  religion.  Christians 
would  have  no  difficulty  or  hesitancy  in  detecting  the  motive  if  the 
town  authorities  wero  Jews,  and  they  had  forbade  the  sale  of  liquor  on 
Saturday  and  allowed  it  on  Sunday. 

To  my  mind  there  is  no  entirely  satisfactory  answer  to  that  argument. 
It  is  always  difficult  and  often  impossible  to  explain  or  discover  the 
distinction  between  a  regulation  made  solely  in  virtue  of  the  police 


Digitized  by  VjOOQIC 


KEW  ORLEANS,  NOVEMBER,  1884.  917 

Corporation  of  Minden  vs.  Sllverstein  &  Dittaner. 

power  uutl  for  tlie  preservation  of  public  order  alone,  and  one  made 
for  the  observance  of  a  particular  day  set  apart  by  the  followers  of  a 
particular  religion  for  special  religious  purposes.  Each  case  must  there- 
fore rest  on  its  own  facts  and  circumstances,  and  these  must  clearly 
bring  it  within  the  scope  of  a  police  regulation  or  it  ought  not  to  be 
maintained.  An  oft-quoted  writer  on  Constitutional  law  wt^ll  eayjji  ;— 
"  The  laws  against  the  desecration  of  the  Christian  Sabbath  by  liiTH)iir 
and  sports  are  not  readily  defensible  by  arguments  the  force  of  which 
all  would  adroit.  ♦  »  *  xhe  Jew  who  is  forced  to  respect  tlie 
first  day  of  the  week,  when  his  conscience  requires  of  him  tde  obser-, 
vance  of  the  seventh,  may  plausibly  urge  that  the  law  diKi^nmi nates 
against  his  religion,  and  by  compelling  him  to  keep  a  second  sabbatJi 
in  each  week  unjustly  though  indirectly  punishes  him  for  hie  religi<JU6 
belief."    Cooley's  Const.  Lim.  476. 

Whenever  the  common-law  courts  sustain  regulations  such  aa  this*  on 
the  ground  that  Christianity  is  in  a  sense  however  qualified  n  part  of 
the  common-law,  they  can  have  no  weight  with  us.  The  ccriiri.iin-law 
never  prevailed  here  and  the  Civil  law  countenances  no  such  preten- 
sion. Even  in  England  wliere  that  doctrine  originated  the  Lord  Chief 
Justice  lately  emphatically  said  j — **  it  is  no  longer  possible  to  aftirm 
that  Christianity  is  a  part  of  the  law  of  the  land.  *  *  •  There 
was  a  time  when  that  was  so  in  a  sense  in  which  it  has  now  ceased  to 
be,  a  time  when  heretics  and  misbelievers  were  punishable  for  tlieir 
opinions,  and  when  the  most  orthodox  species  of  non-coniornnty  ex- 
cluded a  man  from  public  office."  Reg.  v.  Ramsay  and  Foote.  Reported 
in  Loudon  Times.  This  overrules  with  one  fell  swoop  the  Euglisli 
decisions  of  a  century  and  discredits  the  American  decisions  that  fol- 
lowed thein. 

This  is  not  a  matter  of  sentiment  or  of  feeling.  They  who  laid  the 
foundations  of  our  government  knew  well  the  immense  and  over- 
shadowing importance  of  guarding  against  tliat  particular  dajij^er^  for 
no  provision  of  our  civil  polity  requires  to  be  more  jealously  giuirded 
than  that  American  Magna  Charta  which  forever  dissociates  religion 
Erom  the  State,  and  erects  nn  insuperable  barrier  to  the  punishment  of 
any  man  for  his  religion  or  for  the  want  of  it. 

Bermudez,  C.  J.  concurs  in  these  views. 
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No.  9190. 
New  Orleans  Water- works  Company  vs.  Joseph  Oser  &  Co- 

Wbere  the  plaintiff  in  an  iigunction  alleges  that  the  acts  complained  of  will  eauae  faim  an 
irrepara\)le  iujiir>',  and  the  factH  set  forth  In  the  petition  folly  couftrm  anch  avcnxM-nt. 
the  .judge  Ih  withnnt  authority  or  discretion  to  dissolve  the  injunction  on  bond. 

And  though  the  motion  to  dissolve  dunies  theallcj;ed  injury  and  sets  up  matters  that  jastifv 
the  acts  oi^oinod.  and  evidence  is  ofTerod  to  establish  the  same,  sach  evidence  oa  the 
trial  (if  the  motion  is  not  Admissible.  It  con8tit.ute«  a  defense  to  the  action,  and  such 
defense  and  tbo  evidence  to  support  it  must  be  deferred  to  the  trial  on  the  raerJt«  »>  d 
oannot  l)c  uUowt^d  at  that  pivliminary  staf^e  of  the  cause. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TlHSOt,  J. 


Breaux  dc  Ilall  for  Plaintiff  and  Appellee. 

W.  8.  Benedict  and  B,  K,  Miller  for  Defendiints  and  Appellants. 


The  opinion  of  the  Court  wa*  delivered  by 

Todd,  J.  The  defendants  appeal  fi*om  an  order  refasing  to  dissolve, 
on  bond,  an  injunction  taken  out  by  the  plaintiff  against  theui. 

The  plaintiff's  petition  alleges:  " That  defendants  are  erecting  and 
constructing  and  propose  to  operate  a  nuisance  wharf  at  the  foot  of 
Robin  street,  in  this  city,  and  on  the  bank  of  the  Mississippi  river,  a 
nuisance  wliarf  to  be  used  by  them  for  the  sole  purpose  of  discharging 
therefrom  into  nuisance  boats,  and  into  the  river  adjacent  thereto,  night 
soil,  fiecal  and  stercoraceous  matter ;  that  petitioner's  pipes  for  drawing 
its  supply  of  water  for  municipal  distribution  from  the  river,  enter  the 
said  river  within  such  close  proximity  to  said  nuisance  wharf  as  to 
make  the  pollution  of  the  supply  of  water  for  the  use  of  the  city  abso- 
lutely certain,  should  said  wharf  be  used  as  is  now  contemplated ; 
that  the  said  threatened  pollution  of  the  water  is  aggravated  by  the 
fa<5t  that  an  eddy  in  the  river  extends  from  the  foot  of  said  Robin  street 
and  from  said  nuisance  wharf  to  petitioner's  said  supply  pipes,  which 
eddy  prevents  the  general  distribution  and  diffusion  of  impurities 
which  might  fall  from  said  wharf  into  the  river,  and  which,  in  the 
operation  of  said  wharf  and  boats,  mnst  necessarily  so  fall, 

"  That  the  operation  of  said  wharf  and  boats  will,  if  permitt-ed,  by  fill- 
ing the  atmosphere  with  noxious  and  noisome  exlialtations  and  stenches 
disturb  petitioner's  comfortable  enjoyment  of  its  works  and  buildings 
and  prevent  the  proper  use  and  employment  thereof  by  its  officers  and 
employees ;  tliat  such  use  of  the  said  wharf  \yould  amount  to  a  nuis- 
ance ^   that  petitioner's  rights  to  pure  air  and  the  comfortable  enjoy- 
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ment  of  its  said  property  are  incidents  thereto  and  to  its  chartered 
franchise,  annexed  to  and  parts  of  tliem,  and  ar^  as  sacred  as  its  right 
to  said  property  and  charter ;  and  that  its  tlireatened  deprivation  aa 
aforesaid  by  defendants  would  constitute  a  nuisance  and  be  such  a 
taking  of  petitioner's  rights  and  property  as  no  municipal  or  legislatwe 
action  could  lawfully  permit  without  due  compensation ;  thai  defend- 
ants  have  never  been  legally  autliorized  to  canstruct  said  wharf,  and  that 
the  canstructian  thereof  is  illegal  and  unauthorised  and  thft  construction 
itself  a  nuisance  which  petitioner  is  permitted  to  enjoin ;  that  the  con- 
struction and  use  aforesaid  of  said  nuisance  wharf  would  operate  again  at 
petitioner  an  irreparable  injury," 

The  defendants  sought  by  rule  to  have  the  injunction  dissolved  on 
bond,  under  the  provisions  of  Act  307  C.  P.,  on  the  following  allegations: 
**  That  the  acts  complained  of  by  plaintiffs  could  not  cause  to  them  an 
irreparable  injury,  nor  any  injury  j  that  the  location  of  the  nuisance 
whaif  and  boat  complained  of  in  the  petition  was  fixed  by  ordinance 
of  the  city  of  New  Orleans,  after  consultation  between  the  chairman  of 
the  health  committee  and  the  superintendent  of  the  Water- works  Com- 
pany; that  defendants  were  awarded  the  contract  for  constructing  said 
nuisance  wharf  by  said  City  Council,  under  the  authority  of  said  ordi- 
nance by  authentic  act  before  J.  D.  Taylor,  notary  public,  of  date 
November  7,  1883. 

These  facts  were  supported  by  the  affidavit  of  the  chief  of  defend- 
ants' firm. 

On  the  trial  of  the  rule,  defendants  offered  evidence  to  support  the 
allegations  thereof,  which  were  objected  to  upon  the  ground  that  on  a 
motion  to  dissolve  the  injunction,  upon  bond  or  otherwise,  no  evidence 
is  admissible,  because  for  the  purpose  of  the  motion  to  dissolve,  all  of 
the  allegations  in  the  petition  of  injunction  must  be  taken  for  true, 
and  that  no  issue  of  fact,  on  a  motion  to  dissolve  an  injunction,  either 
by  bond  or  otherwise,  can  be  tried,  the  plaintiff  in  injunction  having 
the  right  to  have  all  such  issues  decided  upon  a  regular  trial,  and  if 
necessary  by  a  jury. 

This  objection  was  sustained  and  judgment  rendered  dismissing  tlie 
nile* 

The  Code  of  Practice,  art.  307,  provides  that : 

**  Whenever  the  act  prohibited  by  the  injunction  is  not  such  as  may 
work  an  irreparable  injury,  the  court  may,  in  their  discretion,  dissolve 
he  same,  provided,  the  defendant  execute  his  obligation  in  favor  of  tlie 
plaintiff      *      *      ♦for  such  sum  as  the  court  may  determine,"  etc. 
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A  careM  reading  of  the  petition  can  leave  no  doubt  that  there  Ib  dis- 
closed a  sufficient  cause  for  an  injunction,  and  that  the  injury  to  be 
apprehended  from  the  acts  of  the  defendants  complained  of  would  cer- 
tainly be  irreparable. 

And  there  is  as  little  doubt  that  the  allegations  made  in  the  motion 
or  rule  to  dissolve  make  a  direct  issue  with  the  averments  of  the  peti- 
tion. It  is  denied  therein  that  there  is  any  injury  whatever,  and  the 
acts  against  which  the  injunction  is  directed  are  admitted  and  justified 
as  being  done  under  competent  authority.  In  other  words,  the  inotioD 
is  in  all  essential  respects  an  answer  to  the  merits.  To  a4mit  evidence 
on  the  issues  thus  raised  and  to  try  the  same  would  be  virtually  a  trial 
of  the  case  on  the  merits. 

We  cannot  conceive  that  there  is  any  law  to  authorize  Uiis  summary 
and  perhaps  final  disposition  of  the  cause  in  this  preliminary  stage  ol 
it.    The  articles  of  the  Code  of  Practice  evidently  do  not  justify  it. 

They  clearly  warrant  the  conclusion  that  whilst  the  judge  is  not 
bound  by  the  simple  averment  that  t!ie  injury  apprehended  from  tlic 
acts  complained  of  would  be  irreparable,  as  we  before  had  occasion  to 
state,  yet,  where  the  facts  alleged  and  sworn  to,  appearing  on  the 
faee  of  the  petition,  in  his  judgment  fully  justify  the  averment  or  pro- 
position that  the  injury  is  irreparable,  he  is  without  authority  to  dis- 
solve the  injunction  on  bond — and  that  any  denial  of  the  injury  or  its 
character,  or  any  and  all  matters  that  seek  to  justify  the  act«  or  wrongs 
charged,  must  be  deferred  for  trial  on  the  merits  and  cannot  be  con- 
sidered at  this  preliminary  stage  of  the  cause  and  evidence  considered 
that  seeks  to  maintain  them. 

This  conclusion  we  think  is  supported  by  ample  authority.  26  A.  604; 
34  A.  1181.     See  also,  21  A.  468  j  29  A.  58. 

Judgment  affirmed,  with  costs. 
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No.  9204. 
The  State  of  Louisiana  vs.  Edward  Molisse. 

In  a  criminal  prosecution  the  accused  has  the  right  to  object  to  the  introduction  of  a  djinK 
declaration,  on  the  ground  that  when  he  made  it  the  declarant  did  not  believe  that  bev 
about  to  die.    In  support  of  his  objection  it  is  competent  for  the  accused  to  introdoc 
testimony  tending  to  show  that  when  the  declaration  was  ma<le  tlie  declarant  was  b 
under  the  sense  of  an  impending  dissolution,  but  that  he  nad  hopes  of  recovery. 

The  decision  of  the  true  condition  of  the  deceased,  ns  a  test  of  the  admissibilitv  of  bis  decU 
ration,  is  within  the  exclusive  province  of  the  court. 
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APPEAL  from  the  Criminal  District  Court  for  the  Pariish  Of  Orleans, 
Boman^  J. 

The  Attorney  General  for  the  State,  Appellee. 

A.  A.  Ker  and  J.  Dwvigneand  for  Defendant,  Appellant- 


Tlie  opiuiou  of  the  Court  was  delivered  by 

PocH^T  J'  Cinder  an  indictment  for  murder,  the  defendant  was  cod- 
victed  of  TjiJijitilaughter  and  sentenced  to  the  penitentiary  for  Ave  years. 

His  a]>peal  presents  the  question  of  the  admissibility  of  tlj*^  dying 
deelaratioD  of  the  deceased,  which  had  been  taken  down  in  writing  by 
a  magiatiate. 

The  objection  was  in  substance,  tliat  when  the  deceused  made  the 
det'laratiou  he  was  not  under  the  sense  of  impending  dissolution.  The 
defendant;  offered  testimony  to  prove  that,  notwithstjiudinj^  his  decla- 
ration in  the  instrument  tliat  he  was  about  to  die,  the  deceased  did  not 
then  believe  in  his  approaching  death,  and  had  so  declared  to  other 
persons  immediately  before  and  after  making  the  declaj-ation.  The 
district  judge  rejected  the  testimony  and  admitted  the  declaration. 

In  bis  rea^Bons  attached  to  the  bill  the  judge  says  in  aubatanee»  that 
parol  tejitimony  is  not  admissible  to  contradict  the  (;ontent-a  of  a  writteB 
doi!ument^  and  that  the  jury  were  the  sole  judges  of  the  credibility  of 
dece^ised  Ln  any  and  all  the  statements  which  he  made  in  \m  declara- 
tion^ He  allowed  the  defense  to  question  the  magitttratc  as  to  the  state 
of  contMiousness  of  the  deceased  at  the  time  that  he  made  the  declara^ 
tion,  but  reatiicted  the  examination  to  that  witness  and  to  that  point. 

We  fear  that  our  learned  brother  of  the  District  Court  inisappre- 
beuded  the  scope  of  defendant's  objections  and  tht^  purpose  he  bad  iu 
view  by  tUe  proflfered  testimony. 

The  t^st  of  the  admissibility  of  a  dying  declaration  is  iu  the  belief  of 
the  deceased  that  death  is  fast  approaching  (State  vs.  Trivaa,  32  Ann, 
11)88 >,  and  thiit  his  mind  and  his  heart  are  under  the  influence  of  that 
belief  at  the  time  that  he  makes  the  declaration. 

That  state  of  his  mind  is  the  indispensable  condition  of  the  admissi- 
bility of  his  declaration  in  evidence ;  and  his  assertion  tliat  he  believes 
in  h\%  approaching  death  is  not  conclusive,  and  18  not  the  exclusive 
nn>de  of  proviog  the  real  condition  of  his  mind. 

**  It  may  be  directly  proved  by  the  express  language  of  the  declarant, 
or  be  inferred  from  his  eminent  danger,  or  the  opintonti  of  the  medical 
or  other  attendants,  stated  to  him,  or  from  his  conduct  or  other  eir- 
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ooiDBtanceB  of  the  case,  all  of  whicli  are  resorted  to  in  order  to  ascertam 
the  state  of  tlie  defendaDt's  mind."    Greenleafs  EA^idence,  $158. 

Hence,  the  statements  of  the  deceased  made  in  answer  to  que«tiong 
propounded  to  him  touching  his  condition  and  his  belief  as  to  Mb 
chances  of  recovery  have  been  admitted  a«  testimony  in  support  of  the 
admissibility  of  his  declaration  in  evidence.  State  vs.  Trivas,  32  Ann. 
1086.  Where  a  party  expressed  an  opinion  tliat  she  should  not  recover, 
and  made  a  declaration  at  that  time,  and  afterwards,  on  the  same  day, 
asked  a  person  whether  she  would  rise  again,  it  was  held  that  thia 
showed  such  a  hope  of  recovery  as  rendered  the  previous  evidence  in- 
admissible.    Wharton's  Criminal  Law  Evidence,  J671. 

In  this  case  it  was  therefore  competent  for  the  accused  to  show  tfant, 
notwithstanding  the  expression  of  the  deceased  that  he  was  abont  to 
die,  he  had  spoken  and  acted,  immediately  before  and  after  making 
such  a  statement,  in  a  manner  which  indicated  that  he  actually  believed 
otherwise,  that  he  thought  that  he  was  then  in  no  immediate  danger  of 
death,  and  that  therefore  his  written  declaration  was  not  in  law  and  in 
fact  a  dying  declaration. 

The  purpose  of  tlie  proffered  testimony  was  not  to  rebut  the  state- 
ments made  by  the  declamnt  touching  the  res  gestaey  but  it  was  intended 
exclusively  to  disprove  the  assertion  of  his  belief  in  his  fast  approach- 
ing death. 

The  decision  of  that  point  is  not  within  the  province  of  the  jury,  but, 
like  all  questions  involving  tlie  admissibility  of  evidence,  it  is  of  the 
exclusive  province  of  the  court,  and  for  that  reason  alone  it  comes 
within  the  scope  of  our  limited  criminal  jurisdiction.  Wharton's  Evi- 
dence, J681  ;  State  vs.  Trivas,  32  Ann.  1088;  State  vs.  Daniel,  31  Ann. 
95  ;  State  vs.  Spencer,  30  Ann.  362. 

We  are,  therefore,  clear  in  our  conviction  that  the  judge  shoold  have 
heard  tlie  witnesses  whose  testimony  was  offered  by  the  accused  on 
that  vital  point,  and  that  he  should  not  have  ruled  on  the  admissibility 
of  the  dying  declaration  before  hearing  and  considering  their  testi- 
mony ;  and  to  that  end  we  are  compelled  to  remand  the  cause.  We 
cannot,  and  do  not  propose  in  this  opinion,  to  decide  the  question  of 
the  admissibility  of  the  declaration  of  the  deceased. 

It  is  therefore  ordered  and  ad^judged  that  the  sentence  and  judgment 
appealed  from  be  reversed,  that  the  verdict  of  the  jury  be  set  aside 
and  that  this  cause  be  remanded  to  the  District  Court  to  be  proceeds 
with  according  to  law  and  the  views  herein  expressed 

Judgment  reversed. 
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No.  9206.  ^^ 

TiiE  State  of  Louisiana  vs.  Alfred  SiMi:E?f-  45  93i 


An  iMuiied  will  nnt  be  entitled  to  a  new  trial  on  account  of  the  abseucf;  of  witneHH*«  lit  the 
vv'm}.  though  July  summoned,  where  it  appears  that  no  contlnaauc«  or   pnalporK^iUfsni 


4*   gas 


38    8'i3 
BO    45& 


vfni^  ankerl  bei^ause  of  their  absence  and  whore  he  consented  to  go  to  trial  without  them,     33    V 
Miud  HiJiriHl  tkiii  he  could  not  make  an  affidavit  for  a  continuance  od  afncouut  of  their  nan-  -— — 


alteadjAiic«. 

Thr  abience  of  tbu  accused  fhim  the  court-room  while  testimony  is  being  take  a  on  an  appll-  * 
oatlon  fur  an  attachment  for  a  witnesM,  affords  no  ground  for  settiu^  AKidtj  tbij  vordioL 

It  Is  not  rei]nUlte  T«  the  validity  of  an  indictment  for  assaulting  with  lutfliit  w  maiili^r  Mint 
It  nbotild  aver  that  the  person  assaulted  '*  was  in  the  peace  of  tha  l^tato-"  N^^r  in  ^ut.'h 
Indkttnvut  1^)  It  necessary  to  charge  that  the  accused  was  armed  witb  a  iliinKororiH  wea- 
pon or  that  a  battery  was  inflicted. 

H«c.  IWa  li^  !^,^  tLU(U>r  which  the  indictment  was  framed,  denounces  two  dlBiinctoffeativfl  t  onty 
nuBivnltLR^  by  wilfully  shoeing  at,  the  other  assaulting  with  intent  tu  commit  morder, 
etc, ,  Kail  nn  indictment  will  lie  for  either  offense. 

PPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Laudry. 

Hudspeth,  J. 


A 


M.  J.  Ounningliom,  Attorney  General,  for  the  State,  Appellee. 
j;  N,  Ofjden,  B,  A.  Mattel,  Ohaa.  TT.  IhiBoy  and  E,  P.  Veazie  for  I  Je- 
fendaut  aud  Appellant. 

The  npiiiion  of  the  Court  was  delivered  by 

Todd,  J,  The  accused  was  convicted  of  an  assault  with  in  taut  to 
commit  murder,  under  sec.  792  of  the  Revised  Statutes,  aud  seutenced 
to  imprinonment  at  hard  labor  for  two  years,  and  has  appenled. 

In  a  motiou  for  a  new  trial  he  complains  that  he  was  tried  Id  tlie  nb* 
sence  of  two  material  witnesses,  for  whom  he  had  caused  subpa^naa  to 
issue f  oue  of  whom  failed  to  attend  on  account  of  sickaeas,  and  the 
other  reiHirted  not  found. 

It  rtpptiAFii  that,  notwithstanding  the  non-attendance  of  these  wit- 
nesses^ he  made  no  application  for  a  continuance  and  took  no  bill  to 
the  judgt'  in  ruling  him  to  trial ;  and,  according  to  the  statement  tif  the 
judge  found  in  the  record,  he  asked  no  postponement  of  the  trial  to 
afford  an  opiJortunity  to  procure  the  witnesses,  but,  on  tlie  contrary, 
expressly  consented  to  go  to  trial  without  them,  for  the  reason  stated 
that  he  could  not  make  the  proper  affidavit  for  a  continuauce* 

It  is  evident,  therefore,  that  his  complaint  in  this  respect,  made  for 
the  first  time  in  tlie  motion  for  a  new  trial,  came  too  late  and  was  prop- 
erly disregarded. 

II. 

He  assigns  as  error  patent  on  the  face  of  the  record  the  following 
(qnoting) ; 
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''That  on  the  15th  of  March^  1884,  when  testimony  was  being  taken 
as  to  the  existence  or  non-existence  of  the  witness  Doncet,  on  the  ap- 
plication for  an  attachment  against  said  witness,  the  minutes  do  not 
show  that  the  accused  was  present  in  court." 

It  is  sufficient  answer  to  this  to  say  that  the  transcript,  which  is  cer- 
tified as  containing  all  the  proceedings  had  in  the  case,  fails  to  show 
that  any  testimony  was  taken  on  the  day  mentioned  on  an  application 
for  an  attachment  for  said  witness.  Even  had  it  been  shown,  and  the 
prisoner  was  absent  at  the  time,  it  was  a  proceeding  of  that  character 
that  his  presence  thereat  was  not  essential.  State  vs.  Clark,  ^  Ann. 
558 ;  State  vs.  Somnier,  33  Ann.  237. 

III. 

There  was  a  motion  in  arrest  of  judgment  which  set  forth : 

1.  That  the  indictment  did  not  aver  that  the  person  assaulted  was 
''  in  the  peace  of  the  State."  Such  omission  did  not  vitiate  the  indict- 
ment. 

Sec.  1063,  R.  S.,  declares :  "  No  indictment  for  any  offense  shall  be 
insufficient  for  want  of  the  averment  of  any  matter  unnecessary  to  be 
proved."    See  also  Bishop  Cr.  Pro.  vol.  JI,  sec.  504. 

2.  ^'That  the  indictment  does  not  charge  the  accused  with  being 
armed  with  a  dangerous  weapon,  does  not  describe  the  weapon  and 
does  not  charge  a  battery." 

The  section,  under  which  the  indictment  was  framed,  reads:  "Who- 
ever shall  assault  another  by  willfully  shooting  at  him  or  with  intent 
to  commit  murder,  rape  or  robbery,  shall,  on  conviction,  be  imprisoned 
at  hard  labor  not  exceeding  two  years." 

This  section  evidently  describes  two  distinct  offenses  or  denounces 
two  different  kinds  of  assault — one  the  assaulting  of  another  by  shoot- 
ing at  him,  and  the  other  the  assaulting  with  '^intent  to  commit  mnrder, 
rape  or  robbery."  This  is  apparent  from  the  reading  of  the  section, 
and  the  fact  that  the  assaults  are  not  denounced  conjunctively  by  the 
word  "  and,"  but  disjunctively  by  the  word  "  or."    See  9  Ann.  315. 

The  offense  charged  in  the  indictment  was  covered  by  the  last  clause 
of  the  section  and  in  the  very  language  of  the  statute,  and  hence  there 
was  no  necessity  for  the  mention  or  description  of  a  .weapon,  or  to 
charge  a  battery  inflicted.  It  was  sufficient  to  describe  the  offense  in 
the  language  of  the  statute.  Arch.  Crim.  PI.  and  Pr.  Waterman's  Ed. 
285,  286.    Wharton  Cr.  Law,  364.    33  Ann.  312. 

The  motion  in  arrest  was,  therefore,  properly  overruled. 
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There  are  some  bills  of  exception  in  the  record  which  relate  to  the 
motion  for  a  new  trial,  and  the  testimony  t^ken  on  the  trial  of  the 
motion,  but  from  the  views  expressed  above  with  respect  to  that  pro- 
ceeding, it  is  unnecessary  to  consider  them. 

Judgment  affirmed. 


( 


No.  9022. 
Frank  A.  Grunow  vs.  Joseph  Menge.  | 

A  transeript  of  appeal  sboald  be  filed,  docketed  and  numbered  in  this  Conrt,  on  the  return 
day,  or  within  the  delay  of  f:race. 

Wbere  a  transoript  of  appeal,  which  consists  of  proceedings  had  since  the  taking  of  a  sus- 
pensive appeal,  including  those  for  a  devolutive  appeal  subsequently  taken,  the  former 
having  been  dismissed,  is  filed  here  under  the  old  number  given  to  the  transoript  under 
the  first  appeal,  and  no  new  entry,  by  number  and  title  of  the  case,  on  the  clerk's  docket 
shows  such  filing  between  the  return  day  and  the  last  day  of  grace,  the  case  will  be 
stricken  from  the  docket  as  not  pending  before  the  Conrt.  Particularly  will  this  be  done 
when  the  last  transcript  thus  irregularly  filed  is  deficient  and  the  clerk's  certificate  dis- 
closes  its  incompleteness  and  does  not  connect  it  with  the  previous  transcript. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parisli  of  Orleans. 
Eightor,  J. 


I 
I 


I 

J,  H.  Spearmg  for  Plaintiff  and  Appellee.  i 

Brcmghn,  Buck  dt  IHnkelgpiel  for  Defendant  and  Appellant.  i 

On  Motion  to  Strike  the  Case  prom  Docket. 
Tne  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.     When  this  case  was  called  the  appellee  moved  that 
it  be  stricken  from  the  docket,  on  the  ground :  1 

1.  That  the  suspensive  a^peol  taken  from  the  judgment  was  dismissed  | 
by  a  final  decree.                                                                                                                       I 

2.  That  a  proper  transcript  of  the  record  of  the  case  below,  in  which  " 
a  devolutive  appeal  was  subsequently  obtained,  returnable  here  on  the 
first  Monday  of  November  last,  was  not  made  and  filed  in  this  Court. 

3.  That  the  appellant  has  not  complied  with  the  law  in  the  bringing 
up  of  the  proper  transcript,  et<?.  | 

The  facts  are  the  following :  I 

A  judgment  having  been  rendered  against  the  defendant,  he  took  a 

suspensive  appeal  from  it,  returnable  here  on  the  first  Monday  of  No-  ' 

vember,  last  year  (1883).    He  afterwards  filed  a  transcript  in  this  Court  I 

and  next  took  a  rule  in  the  lower  court  to  have  the  oraer  for  a  suspen-  J 


I 
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give  appeal  reAcinded  and  the  appeal  dismissed,  on  the  ground  that  the 
surety  was  not  good  and  solvent.  This  rule  was  made  absolute.  An 
ax>pli cation  was  then  ma^e  to  this  Court  for  a  prohibition  to  the  lower 
court,  which  was  refused ;  tlius  sustaining  the  ruling  of  the  district 
judge. 

The  defendant  next  obtained  a  devolutive  appeal,  returnable  as 
stated,  but  did  not  cause  a  full  transcript  of  the  record  below  to  be 
made  and  to  be  filed  here  on  the  return  day,  or  within  the  usual  delay 
following  it.  He  simply  caused  a  copy  to  be  made  of  the  proceedings 
had  since  the  taking  of  the  suspensive  appeal,  having  the  shape  of  a 
transcript.  This  document  was  on  the  return  day  filc^d,  under  the 
number  under  which  the  ftrst  transcript  of  the  case  taken  up  by  the 
suspensive  appeal  had  been  filed,  viz :  No.  9022. 

The  clerk's  docket  and  the  alphabetical  index  to  it  do  not  show  that 
on  the  3d,  4th,  5th  and  6th  of  November  of  this  ye^r  any  transcript  was 
filed  in  this  Court  under  any  new  or  current  number  in  which  Gronow 
is  plaintiff  and  Menge  defendant. 

The  certificate  of  the  clerk  attached  to  the  copy  of  the  sapplemen- 
tary  proceedings  does  not  show  that,  together  with  the  transcript  filed 
in  this  Court  under  No.  9022  of  its  docket,  it  constitutes  a  full  and  cor- 
rect transcript  of  proceedings  had,  et«.,  in  the  case  on  which  the  devol- 
utive appeal  was  taken. 

The  appellee  claims  that  he  could  find  no  clue  to  the  filing  of  any 
proceedings  in  this  Court  under  the  devolutive  appeal,  and  (hat  there 
is  no  case  to  be  tried  before  this  Court. 

Clerks  are  required  by  law  to  keep  two  record  books,  in  one  of  which 
they  are  directed  to  set  down  tlie  titles  of  all  causes  depending  before 
the  Court,  mentioning  the  date  of  the  tiling  of  the  record  and  the  names 
of  the  counsel  employed  In  the  other  book  they  must  enter  all  the 
orders,  judgments  rendered  and  all  the  motions  made.  Both  books  are 
to  remain  open  to  the  inspection  of  parties  concerned  and  to  be  accom- 
panied by  an  Rlphnbetical  list  containing  the  titles  of  the  causes.  C.P. 
775-8. 

The  clerk  of  this  Court  is  required  by  its  rules  to  docket  c^kses  m  the 
order  of  their  filing.     Rule  III  (1). 

The  appellee  was  under  no  obligation  to  hunt  up  case  No.  9023  to  as- 
certain whether  the  transcript  to  be  made,  after  the  devolutive  appeal 
had  been  taken,  had  been  filed  in  this  Court. 

That  transcript,  if  made,  should  have  been  filed  under  a  new  number, 
to  be  entered  on  the  docket  on  or  after  tiie  return  day  or  within  the 
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delay  of  grace.  The  failure  to  have  it  thus  filed  aud  docketed  mtist  be 
visited  on  the  appellant. 

It  is  not  enough  for  an  appellant  to  hand  a  transcript  t^  tlie  clerk. 
He  mutit  see  at  his  risk  that  it  be-  properly  fijed  antl  entered  on  the 
dcwrket.     35  Ann.  151,  Ford  vs.  Brooks. 

The  invoked  anthority  in  the  Vredenburg  case,  32  Ann,  5tjl,  1ms  no 
application  to  the  present  matter. 

No  objection  was  made  to  the  filing  of  the  last  transcript  under  the 
number  given  to  the  first  transcript  filed;  and  the  clerk,  in  atteHtiug 
the  last  transcript  made,  had  certified  that  it  and  ci'itnin  other  tran- 
scripts filed  in  the  Supreme  Court,  did  contain  a  true,  correct  and  com- 
plete transcript  of  the  proceedings  had,  etc. 

In  the  Succession  of  Irwin,  33  Ann.  64,  we  took  pains  to  aunocmce 
that  the  urivilege  should  be  exercised  with  discretion  aud  within  rea- 
sonable limitH,  and,  when  sought,  that  reference  should  be  maile  to  the 
title  and  number  of  the  other  transcript,  which  otherwise  would  not  be 
noticed. 

In  the  present  case  complaint  is  made  of  the  filing  under  iin  anterior 
and  improper  number,  of  the  incompleteness  of  the  trauscript,  and  of 
the  insufficiency  of  the  clerk's  certificate. 

The  filing  under  the  previous  number  is  certainly  irrcg^iilar,  and  the 
clerk's  certificate  does  not  connect  the  last  transcript  wiili  tlie  tXrst  as 
filed  in  this  Court.  A  reference  to  the  number  of  the  cn^e  in  tlic  lower 
court  does  not  remedy  this  fatal  defect. 

^  Going,  however,  to  the  length  of  conceding  that  the  paper  filed  uiuy 
be  considered  as  properly  docketed — that  is,  numbered  iiiid  hid^^fed  in 
due  time — the  incomplete  certificate  of  the  clerk,  showing  ita  deticien- 
cies,  was  enough  warning  to  the  appellant  to  put  him  on  Iiib  gufird,  utid 
he  has  failed  to  supply  the  same.  It  would  be  impossible  f»r  ihi&  C'ourt 
to  pass  upon  the  merits  of  this  controversy  on  tliis  mutilated  trausuri|jt. 

It  is  therefore  ordered  and  decreed  that  this  case  tm  stricken  from 
the  docket  of  this  Court  at  the  cost  of  the  appellant  Menge. 

Fenner,  J.,  concurs  in  decree. 

Todd,  J.  and  Manning,  J.,  dissent. 


CoNciRRiNO  Opinion. 

Fenneu,  J.  That  the  second  appeal  was  wrongl^>  tiled  uudi^r  tite 
number  of  a  former  appeal  does  not  admit  of  doubt.  Tliat  error  absolvys 
the  appellee  from  the  penalty  of  not  making  his  motion  to  distiiias  in 
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time,  because  such  filing  gave  him  no  notice  that  the  appeal  had  been 
brought  up. 

But,  on  the  other  hand,  the  fault  of  such  erroneous  filing  is  not,  inmy 
opinion,  to  be  visited  on  the  appellant,  in  absence  of  proof  that  he  di- 
rected the  same.  It  must  be  treated  as  an  error  of  the  clerk.  I  look 
at  the  case  precisely  as  if  the  transcript  had  been  filed  as  a  new  appeal 
under  an  independent  number. 

Regarding  it  in  this  light,  I  find  a  transcript  containing  nothing  hut 
proceedings  subsequent  to  the  judgment  appealed  from,  and  a  certifi- 
cate exposing  its  incoraplet'Oness  and  making  no  roference  to  any  former 
transcript  on  file  in  tliis  Court,  or  to  any  other  source  from  which  the 
incompleteness  could  be  supplemented. 

In  the  Vredenburg  case,  32  Ann.  5(il,  we  held  that  where  a  second 
transcript  of  appeal  contained  a  certificate  that  it,  together  with  other 
transcripts  already  on  file  here  and  properly  identified,  contained  all  the 
proceedings  had,  etc.,  in  the  case,  we  would  consider  the  first  as  part  of 
the  second  transcript  of  appeal,  and  would  not  dismiss  the  appeaL 

But  we  are  now  asked  to  go  further,  and,  without  any  reference  to  a 
former  transcript  in  the  new  certificate,  to  hunt  it  up  ourselves  and 
embody  it  as  part  of  the  new  transcript. 

This  is  utterly  inadmissible  and  justified  by  no  law,  authority  or 
practice. 

Appreciating  the  hardship  of  the  instant  case,  I  am  compelled  to  ^>- 
ply  to  it,  as  to  all  others,  .unifoim  rules. 

For  these  reasons  I  concur  in  the  decree,  since  it  is  the  same,  in  effect, 
as  a  dismissal  of  the  appeal. 


»  Dissenting  Opinion. 

Todd,  J.  The  defendant  took  a  suspensive  appeal  in  this  case  and 
filed  on  the  8th  of  November,  1883,  his  transcript  of  appeal. 

Subsequently  thereto,  the  order  for  the  appeal  was  rescinded  by  tihe 
judge  of  the  first  instance,  on  account  of  the  insufficiency  of  the  security 
on  the  appeal  bond. 

Thereupon,  the  defendant  and  appellant  took  a  devolutive  appeal 
from  the  judgment  from  which  he  had  previously  taken  the  saspensire 
appeal  and  filed  in  this  court  a  supplemental  transcript,  containing  tiie 
proceedings  in  the  lower  court,  under  the  rule  to  set  aside  the  /appeal 
for  insufficiency  of  the  bond,  and  the  motion  and  order  for  the  devola- 
tive  appeal.  This  supplemental  transcript  was  seasonably  filed  «id 
received  the  same  number  as  the  transcript  previously  brought  up  un- 
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d«r  the  snepeDsive  appeal.  If  there  was  any  fault  in  tlie  numbering  of 
tha  laat  trunstTipt,  or  in  the  omission  of  the  clerk  to  expressly  connect 
the  supplemental  transcript  with  the  original  one,  it  was  not  the  fault 
4)f  the  appellniLt.  But  apart  from  this,  an  inspection  of  proceedings 
ooot^iKtved  Ui  thiA  last  transcript  and  an  examination  of  the  clerk's  cer- 
tificato  thert^to,  wherein  he  certifies  that  it  contains  the  proceedings  in 
the  rule  to  jset  aside  an  appeal  in  a  case  bearing  the  same  title  and  the 
same  number  in  the  district  court  as  the  one  shown  in  the  first  trans- 
cript, lea  ire  not  the  slightest  doubt  that  the  proceedings  contained  into 
the  two  trauscripts,  refer  and  belong  to  one  and  the  same  case. 

Being  thus  assured  that  we  have  the  entire  proceedings  before  us,  I 
think  we  should  try  the  case  and  not  strike  it  from  the  docket. 

1  therefore  dissent. 

Manuiiig,  J.  concnrs  in  this  opinion. 


No.  9181. 
E.  E.  Dreypous  vs.  M.  J.  Hart. 


The  ftwnrd  of  arbltrjiton,  appointed  ander  a  BubmiBsion,  aa  arbitrators  "properly  bo  called." 
reudererl  vitlioat  dxiag  a  day  or  dayB  of  meeting,  or  withoat  notice  of  such  meeting  or 
me«tingii,  to  clthiir  party,  ie  a  nullity. 

The  refmal  nf  one  of  the  arbitrators  and  of  the  umpire  to  hear  and  consider,  testimony  on 
contested  matters,  is  equally  fatal  to  the  validity  of  the  award. 

APPEAL  fri>m  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Uightor,  J. 


BraugM,  Buck  &  Dinkelspiel  for  Plaintiff  and  Appellee: 

A.  Thci  law  favom  ib(^  settlement  of  differences  between  man  and  man  by  means  of  arbitra- 
tion and  innt^AiL  of  retarding  or  keeping  back  just  such  arbitration  as  this  it  is  highly 
favored  aarl  ought  to  be  liberally  construed.  C.  C.  Art.  3103;  Jackson  vs.  Amber,  14 
JohniOD.  N*  Y.  Etyports,  96.  • 

0,  Aibitratort  signing  an  award  cannot  be  led  to  contradict  his  action  and  say  he  did  not 
cflucnr.    Campbell  vs.  Western,  3  Pages,  Reports.  L24  C.  C.  Art.  3131. 

C.  In  order  to  make  an  award  binding  it  is  unnecessary  for  the  arbitrators  to  give  their  rea- 
iiDtLB  or  detaiUid  fuots,  all  that  can  be  asked  of  them  is,  that  in  their  decision  they  finiUly, 
fairly  and  bonently  settle  the  differences  between  the  parties  nnderstandingly.  Morse, 
on  awards,  p.  ^5.  and  numerous  authorities  there  cited.  Talcot  &  MacKibbon,  et  aJU' 
«  M.,  pp.  293  to  305 ;  Porter  vs.  Dugat,  11  M,  247,  et  aeq. 

B,  The  umpire  obosuii  by  the  parties  themselves,  has  a  legal  right  to  be  constantly  present 

at  tbfl  ddiberatjoiis  of  the  arbitrators,  and  the  decision  thus  made  by  all  three  of  the 
judgea,  instead  of  two,  will  not  vitiate,  but  on  the  contrary,  ought  of  necessity  to  enhance 
tlie  same.    Fiahor's  Digest,  Vide  Arbitrators,  p.  386. 
E.  The  enbmf saion  of  a  controversy  to  arbitrators  implies  an  agreement  to  abide  by  the 
award  p  when  made  without  express  agreement  otherwise.    8  Barbour  N.  Y.  Reports,  430. 

m      ' 
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F.  Testimony  of  witnesses  may  be  dispensed  with  either  by  the  consent,  actoal  or  passTe. 
of  the  parties  to  the  submission,  or  by  the  circumstances  and  natare  of  the  matters  to  be 
passed  on.    Morse,  on  Arbitration  and  Award,  p.  143,  and  authorities  there  cit«d. 

Chas.  8.  Bice  for  Defendant  and  Appellant : 

4 
Any  one  of  the  following  irregularities  will  vitiate  the  award  of  arbitrators,  or  of  the  umpire 
appointed  to  make  an  award  in  their  stead,  in  cise  they  do  not  a^ree  : 

1 .  The  sitting  of  the  umpire  with  and  taking  part  in  the  deliberationB  ot  the  arbitrators. 

and  his  exercising  the  fanotions  of  umpire  before  it  has^een  Anally  determined  thai  tbe 
arbitrators  will  not  agrae.  Haven  vs.  Winnisimmet,  11  Allen,  381  and  386;  Ltodtb. 
Blossom,  3  puer,  (N.  Y.)  319 ;   Morse,  on  Arb.  and  Award,  pp.  311,  •34'3.  247. 

2.  The  refusal  of  one  of  the  arbitrators,  joined  by  the  umpire,  to  hear  or  consider  testi- 

mony; and  the  subatitnti^pp  of  an  estimate  made  by  them,  as  an  award.  inUeaofan 
award  founded  on  proved  facta.  C.  C.  Arts.  3112.  3113 :  C.  P.  450 ;  Roper  vs.  Magee.  10 
Ann.  62  and  63 ;  Warner  vs.  Collins,  135  Mass.  26. 

3.  The  failure  and  neglect— in  the  present  case  initnXional-^t  the  arbitrators  and  umpire  to 

notify  defendant  of  the  time  and  place  of  the  meetiDg  of  arbitrators.  In  addition  to  tb« 
last  above :  Penny  vs.  Carl.,  10  Ann.  202 ;  Abot  vs.  Holmes,  3  La.  351  ;  Locke  va.  Dstio, 
15  La.  426 ;  BlUlngs  vs.  Billings,  110  Mass.  255 ;  Conrad  vs.  Massasoit  Insoraoce  Co-  4 
Allen,  20  to  22;  Hook  vs.  PhUbriek,  23  N.  H.  288;  Jordan  vs.  Hyatt,  3  Barb.  (X.T.)  275. 

4.  The  failure  to  set  forth  the  award,  with  sufficient  precision  and  minuteness,  to  enable  the 

court  to  determine  whether  the  arbitrators  and  umpire  considered,  or  correctly  rejected 
or  allowed,  the  several  claims  mentioned  in  the  articles  of  submission.  McMickea  vii. 
Ficklens,  11  La.  314  ;  C.  P.  455 ;  Adams  vs.  Adams,  8  N.  H.  82 

5.  Thefkot  that  the  award  is  grossly  excessive  of  plaintiff's  most  exaggerated  demsad. 

Briggs  vs.  Frank,  5  Watts.  (Pa.)  478. 

Arbitrators  are  those  properly  so-called,  "who  determine  according  to  the  stnetness  of  the 
law,"  and  amicable  compounders,  who  **  are  authorized  to  abate  something  of  the  •t^ic^ 
ness  of  the  law,  in  favor  of  the  natural  equity."    C  C.  Arts.  3109,  3110. 

The  awards  of  arbitrators,  properly  so-called,  are  subject  to  revision  or  reversion  by  the 
conrt  for  errors  of  any  sort,  whether  errors  of  fact  or  want  of  legal  requisites  to  s  vaM 
award.  Code  of  Practice,  Arts.  459,  460;  Bird  vs.  Laycock,  7  Ann.  171  et  «^.:  Dsvia 
vs.  Leeds,  7  La.  476. 

An  invalid  award  cannot  be  made  the  basis  of  a  judgment.  Donovan  vs. Owen.  10  Ann.  453. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  litigation  grows  out  of  the  following  facts  and  inci- 
dents :  * 

Under  a  contract,  plaintiff  tore  down  some  old  buildings  on  defend- 
ant's premises,  and  built  a  new  house,  using  therein  such  materials  of 
the  old  buildings  as  could  be  safely  used. 

Differences  having  arisen  between  the  parties  when  they  came  to  a 
settlement,  a  suit  was  filed  by  the  defendant  to  recover  an  amoant 
alleged  to  have  been  overpaid  to  plaintiff,  the  builder.  Pending  th 
litigation,  the  parties  agreed  to  submit  their  differences  to  arbitratoi 
"properly  so-called,"  with  full  power  to  ascertain  the  cost  of  the  boil 
ing,  the  cost  of  tearing  down  and  removing  the  old  buildings,  and  ti 
credits  to  be  given  to  Hart  for  the  value  of  the  materials  used  from  cL 
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iM  buildings  as  well  of  the  new  materisls  funiislied  by  Hartj  and  to 
tlually  atljust  the  act^ounts  between  the  parties. 

One  arbitrator  was  iielected  by  each  of  the  parties,  and  the  submission  ^ 
provided  for  and  welected  an  umpire  to  act  in  case  of  (liisagreeeinent 
betwei^u  the  arbitrators. 

In  dne  course  a  report  signed  by  both  the  arbitrators  and  by  the 
iiiupire,  was  submitted,  and  the  object  of  the  present  suit  is  to  make 
their  award  executory. 

The  award  reads  a**  follows : 

''  We,  the  niidei^si^ed,  appointed  as  arbitrators  and  umpire  in  the 
difference  between  Emile  E.  Dreyfous  and  M.  J.  Hart,  relative  to  the 
cost  of  building  Nos.  472  and  474  Camp  street,  make  tins  our  final  re- 
port, to- wit:  That  the  building  is  worth  ($15,432  31)  fifteen  thousand, 
four  hundred  and  thirty-two  dollars  and  thirty-one  cents* 

''  We  find  credits  in  favor  of  M.  J.  Hart,  amount  to  (110,614  12)  ten 
thousand,  six  hundred  and  fourteen  dollars  and  twelve  (^enfoj,  leaving  a 
balance  due  E.  E.  Dreyfous,  ($4,818  19)  four  thousand,  eight  hundred 
and  eighteen  dollars  and  nineteen  cents. 

*'A11  unseen  work  previously  agreed  upon  is  not  included  in  this 
report." 

For  various  reasons,  to  be  hereinafter  stated  and  considered,  the  de- 
fendant objected  to  the  award,  and  he  has  taken  tliie^  appeal  from  a 
judgment  condemning  him  to  pay  to  plaintiff  the  sum  of  $3800. 

The  jadgment  appealed  from  does  not  in  terms  dispose  of  the  award, 
which,  however,  seems  to  have  been  the  ground woriL  of  the  jadgment 
as  rendered. 

The  district  judge  does  not  inform  us  of  the  reasonii^  or  considerations 
on  which  he  predicated  his  moneyed  judgment  against  the  defendant 
in  a  sum  different  from  the  amount  awarded  by  the  arbitrators ;  and 
we  find  no  evidence  in  the  record  sufficient  or  full  enough  to  justify  ua 
in  either  affirming  or  reversing  the  judge's  finding  in  fevor  of  plaintiff, 
independent  of  the  award. 

Our  examination  must,  therefore,  be  confined  to  the  quei^tion  of  the 
validity  of  the  award  of  the  arbitrators^  which  is  resisted  by  the  de- 
fendant on  substantially  the  following  grounds : 

1.  The  failure  of  the  arbitrators  and  umpire  to  notify  tbe  defendant 
<  the  time  and  place  of  their  meeting  for  the  purpose  of  examining 
1    e  matter  submitted  to  them. 

2.  The  refusal  of  one  of  the  arbitrators  and  of  the  umpire  to  hear  or 
i  insider  testimony  on  matters  contested,  m  the  interest  of  the  defend- 
i   it,  by  the  other  arbitrator. 
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3.  The  sitting  of  the  nmpire  and  his  taking  part  with  the  arbitaators 
in  their  deliberations  before  the  occurrence  of  any  disagreement  between 
the  latter. 

4.  The  failure  of  the  award  to  state  with  precision  the  varions  amounts 
of  credit  and  debit  admitted  and  rejected  by  the  arbitrators  and  the 
umpire. 

5.  The  fact  that  the  award  is  grossly  excessive  of  plaintiff's  most 
exaggerated  demand. 

As  the  first  two  objections  are  sufficient  to  invalidate  the  award  we 
shall  confine  our  examination  to  these  two: 

1.  The  testimony  of  the  arbitrators  and  of  the  umpii-e  shows  conclu- 
sively that  they  gave  no  notice  whatever  to  either  of  the  parties  of  their 
numerous  meetings  for  the  purpose  of  examining  the  matters  submitted 
to  them. 

It  also  appears  from  their  testimony  as  well  as  from  the  tenor  of  tlieir 
award  that  they  conceived  their  duty  to  consist  in  an  examination,  in 
a  measurement  of  dimensions,  and  in  an  evaluation  of  the  building. 
when,  under  the  submission  and  under  the  law,  their  duty  was  t/O  as- 
certain the  actual  cost  of  the  materials  used  and  of  the  labor  employed 
in  the  construction  of  the  building  and  to  strike  the  difference  between 
the  same  and  the  amounts  paid  by  Hart,  either  in  money  or  mat-erials 
furnished  by  him.  Their  power  as  arbitrators  was  limited  to  what  was 
explained  in  the  submission.  C.  C.  Art.  3104. 

A  proper  exercise  of  that  power  imposed  on  them  the  duty  to  deter- 
mine as  judges,  agreeably  to  the  strictness  of  the  law.  C.  C.  Art.  3110. 
Their  first  step  in  the  accomplishment  of  their  duty  was  to  hear  tlie 
parties.  Judges  cannot  adjudicate  or  dictate  on  controversies  without 
a  hearing  of  the  parties.  Hence,  Article  31 13  of  the  Civil  Code  requires 
that:  ^'  The  arbitrators  shall  appoint  a  time  and  place  for  examining 
the  matter  to  them  submitted  and  give  notice  thereof  to  the  parties  or 
their  attorneys."  C.  P.  Art.  450 ;  Penny  vs.  Carl,  10  Ann.  202 ;  Hunt 
vs.  Zuntz,  28  Ann.  502. 

2.  The  record  shows  that  during  the  proceedings,  one  of  the  arbitra- 
tors, acting  in  behalf  of  the  defendant  Hart,  requested  his  associates 
to  consider  a  detailed  bill  of  lumber  alleged  to  have  been  paid  by  Hart 
and  used  in  the  construction  of  the  house.    This  was  peremptorily  ai 
arbitrarily  refused  by  the  others  who  pretended  that  the  safer  way  i 
establishing  the  quantity  of  lumber  furnished  by  Hart  was  throng 
measurements  of  the  materials  used  in  the  building.    Their  bonndei 
duty,  under  their  oaths  and  under  the  law,  was  to  consider  the  bill,  ao 
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to  ascertain,  by  testimony,  what,  if  any,  part  of  the  lumber  therein 
charged  had  been  used  by  plaintiff,  the  builder,  for  the  purposes  of  the 
house.  This  was  the  only  lawful  means  of  establishing  the  amount  of 
credits  to  which  Hart  was  entitled  on  account  of  materials  furnished 
by  him.    C.  C.  Arts.  3114,  3115. 

Their  plan  of  refusing  to  consider  detailed  bills  and  to  test  their  cor- 
rectness, by  competent  testimony,  and  of  relying  on  their  judgments  as 
experts  was  radically  wrong.  It  was  not  one  of  the  powers  conferred 
to  them  by  the  submission  and  it  is  not  sanctioned  by  law. 

It  has  been  held  that  such  a  course  cannot  be  adopted  and  will  not 
be  tolerated  even  in  a  court  of  justice.  Much  less  will  it  be  allowed  to 
arbitrators,  whose  powers  are  to  be  strictly  construed,  because  they 
are  closely  circumscribed  in  law.    Spenen  vs.  Cullom,  36  Ann.  213. 

It  is,  therefore,  clear  that  both  (indeed  each)  of  the  objections  which 
we  have  just  considered,  are  legally  sufficient  to  completely  invalidate 
the  award  of  the  arbitrators.  An  attempt  was  made  by  plaintiff  to 
prove  an  agreement  between  the  parties  through  their  respective  coun- 
sel, to  waive  their  rights  to  notification  and  to  the  introduction  of  evi- 
dence before  the  arbitrators.    But  it  has  utterly  failed. 

For  the  reasons  stated  in  the  first  part  of  this  opinion,  and  owing  to 
the  absence  of  any  recital  or  statement  in  the  award  showing  the  basis 
of  the  arbitrator's  conclusions,  we  have  no  means  of  ascertaining  the 
correctness  of  the  moneyed  judgment  rendered  herein  by  the  lower 
court,  if  intended  to  be  maintained,  irrespective  of  the  award.  Hence, 
our  sole  duty  is  to  remand  the  cause  for  correct  proceedings. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  that  the  award  or 
arbitrators  submitted  iu  this  case  be  rejected  and  set  aside  as  invalid 
and  nuU;  and  that  this  case  be  remanded  to  the  lower  court  for  fur- 
ther proceedings  according  to  law ;  costs  of  appeal  to  be  paid  by  the 
appellee,  costs  below  to^await  a  final  decision. 


No.  8657. 
Eager,  Ellerman  &  Co.  vs.  City  of  New  Orleans. 

PUdntiflii,  the  leweea  of  the  wharvoa  and  landings,  were  under  no  obligation  as  saoh  leeseee 
to  reconstmct  and  rebaild  the  levees  fronting  on  the  river  and  the  bulkheads  destroyed 
by  a  storm  of  extraonlinary  violence.  And  where  the  oity  contracted  with  said  lessees 
independently  of  said  lease  au.l  without  reference  to  do  said  work  under  the  lease,  it 
must  pay  for  it. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaM. 
Ldzarus,  J. 


E.  U,  Farrar  and  J.  B.  Eustis  fjT  Plaintiffs  and  Appellees. 

0.  H,  BuwJCf  City  Attorney,  Wynne  Bogera,  Assistant  City  Attorney, 
and  W.  H,  Bogera,  City  Attorney,  for  Defendant  and  Appellant 

Nicholla  &  Garroll,  Amid  Curiw. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  city  of  New  Orleans  is  appellant  from  a  judgment  in 
favor  of  tlie  plaintiffs  for  $10,993  65,  for  work  performed  by  them  under 
a  contract  for  the  rebuilding  the  levee  and  bulkheads  in  front  of  the 
third  district  of  said  city,  destroyed  by  a  storm  on  the  6th  of  Febraary, 
1881. 

The  contract  was  made  and  the  work  done  under  the  following  ordi- 
nance: 

"Whereas,  owing  to  the  great  volume  and  height  of  water  now  con- 
tained within  the  bed  of  the  Mississippi  river,  and  the  probable  increaee 
owing  to  the  rapid  rise  in  the  upper  rivers,  and  the  imminent  danger 
now  apparent  in  the  third  district  of  this  city  caused  by  the  recent 
heavy  storm  to  the  bulkheads  and  along  the  river  front, 

Be  it  resolved,  That  the  honorable  mayor  and  administrators  of  com- 
merce and  improvements  be  and  they  are  hereby  authorized  to  contract 
with  any  party  or  parties  ior  the  repairing  of  such  bulkheads  and 
levees  of  the  third  district,  from  Esplanade  street  to  the  lower  limits  of 
the  city,  as  are  absolutely  necessary. 

**  The  same  to  be  performed  under  the  supervision  of  the  administra- 
tor of  commerce  according  to  specL&cations  to  be  furnished  by  the  city 
surveyor." 

There  is  no  question  as  to  the  work  being  done  and  its  value,  and 
the  correctness  of  the  items  composing  the  account  for  the  same ;  bat 
the  city  resists  its  payment  and  denies  liability  therefor,  on  the  ground 
that  at  the  time  the  work  was  done  the  plaintiffs  were  the  lessees  of 
the  wharves  and  landings  along  the  river  front,  and  under  their  obliga- 
tion as  lessees  were  bound  to  do  this  work  without  charge  to  the  city. 

The  character  of  this  storm  and  the  destruction  caused  by  it,  and 
which  are  proper  subjects  for  consideration  in  this  ca^.e,  will  fully  a 
pear  from  the  following  evidence  extracted  from  the  record : 

Mr.  Pili6  testifies  that  he  inspected  the  damage  caused  by  the  stor 
on  the  day  of  its  occurrence.    He  was  asked  if  there  was  any  pressit. 
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need  of  makiog  the  repairs ;  he  answered :  *'  Yesj  there  was  pressing 
need,  as  the  river  was  rising  then."  He  was  asked,  "  Why  was  that 
need  pressing  to  have  that  work  done  immediately  t"  He  answered : 
**To  prevent  an  overflow  of  the  city." 

He  testifies  further  that  this  storm  was  a  '^  tremendous  harrioane." 

Extracts  from  the  signal  office  of  the  United  States  at  New  Orleans : 

February  5th  -Gale  began  at  5  a.  m.;  highest  velocity,  52  miles  at  11 
a.  m.;  on  the  6th  gale  ended  at  1:45  p.  m.,  6th. 

February  7th — Gale  began  4:25  a.  m.^  highest  velocity,  31  miles  at 
3:15  p.  m.;  7th,  gale  ended  at  4:15  p.  m.  same  day. 

"Shipping  remained  in  port;  portion  of  city  under  waterj  watch 
tower  blown  down ;  railroad  tracks  interrupted;  bridges  destroyed  ;  52 
miles  per  hour  is  the  highest  velocity  on  i*ecord  in  New  Orleans^  signal 
office  for  a  period  of  ten  years." 

Brosnau,  city  surveyor,  testifies :  "  I  know  that  the  levees  and  bulk- 
heads were  all  washed  away  and  destroyed  by  the  action  of  the  water 
caused  by  the  wind."  **In  disconnected  places  the  damage  was  fear- 
ful." ^'  In  some  places  the  destruction  was  complete ;  in  a  few  places 
it  was  only  partial." 

The  question  is,  whether  the  plaintiffs,  uuder  their  contract  as  lessees 
of  the  wharves,  were  bound  to  do  the  work  of  rebuilding  and  recon- 
structing the  levees  and  bulkheads  destroyed  by  the  cause  aforesaid. 
It  is  apparent  from  the  ordinance  quoted  above,  and  the  contract  for 
the  work  under  it,  and  other  evidence  in  the  record,  that  the  city  au- 
thorities did  not,  at  the  time,  believe  tliat  the  plaintiffs  were  so  bound. 

We  have  carefully  examined  the  contract  under  which  the  wharves 
were  leased. 

The  portion  of  it  bearing  more  directly  on  the  question  of  plaintiffs' 
responsibilities  in  the  premises  will  appear  in  the  following  clause,  be- 
ing an  extract  from  section  12  of  ordinance  3121,  which,  by  express 
terms,  was  made  a  part  of  the  contract,  to  wit ; 

"The  repairs  of  the  levee,  required  to  be  made  under  this  ordinance, 
shall  consist  in  grading  the  same  according  to  the  grades  already  es- 
tablished ;  in  covering  the  same  hard  substances,  such  as  rock,  lake  or 
oyster  shells  and  gravel ;  in  keeping  the  same  alwaytt  in  good  order  by 
filling  up  with  river  sand  all  parts  of  the  same  which  may  cave  in  or  sink 
below  the  grades  aforesaid ;  a'ld  in  keeping  the  bulkheads  on  the  outside 
of  same  alwaysf  in  good  order  aud  condition ;  and  whenever  the  batture 
shall  form  so  as  to  require  the  levee  to  be  extended,  the  transferree 
shall,  on  the  order  of  the  City  Council,  fill  up  such  parts  of  the  batture 
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and  baild  8uch  levees  as  said  City  Council  may  deem  necessary ,  as  well 
as  all  new  btUkheads.^^ 

A  fair  constraction  of  this  clause,  aided  by  an  examination  of  other 
portions  of  the  entire  contract,  does  not  seem  to  warrant  the  conclasion 
that  the  lessees  were  under  any  obligation  to  work  on  the  levees  except 
with  reference  to  keeping  th^  wharves  in  repair,  and  that  it  did  not  im- 
pose upon  them  the  duty  of  rebuilding  levees  to  protect  the  inhabitants 
of  the  city  against  overflow.  The  only  levees  required  to  be  built  under 
its  terms,  and  the  only  new  bulkheads  to  be  constructed,  were  such  as 
might  become  necessary  by  the  forming  of  new  batture. 

We  see  no  reason  for  ^sturbing  the  judgment  of  the  District  Coart, 
and  it  is  therefore  affirmed,  with  costs. 

Judgment  affirmed. 


On  Rehearing. 

The  record  does  not  snj^ply  the  evidence  essential  to  sastain  the  preference  granted  by  the 
jadgment  orer  other  creditors  on  the  revennes  of  the  city  for  1881,  and  the  jndgment  is 
amended  by  annulling  that  portion  of  the  judgment,  without  prejudice  to  tiie  right  of 
plaintiffs  to  assert  such  rank  and  preference  on  said  revenues  as  they  are  eotiUsd  to 
under  the  law. 

Fenner,  J.  Neither  in  granting  this  rehearing  nor  since  have  we  felt 
any  doubt  as  to  the  correctness  of  our  original  opinion  upon  any  of  the 
points  therein  determined.  But  we  omitted  to  consider  one  point, 
which,  although  urged  in  oral  argument,  had  not  been  referred  to  in 
the  briefs  of  counsel,  and  thus  escaped  our  attention. 

The  judgment  appealed  from  correctly  condemns  the  defendant  to 
pay  the  amount  claimed  '^  out  of  the  revenues  of  the  city  of  New  Orleans 
of  the  year  1881,"  but  it  contains  these  additional  words,  viz.:  ''As  of 
date  of  May  1st,  1881,  the  date  at  which  said  amount  should  have  been 
paid ;  that  is  to  say,  it  shall  be  paid  out  of  said  revenues  as  if  an  ordi- 
nance of  appropriation  had  been  made  for  this  purpose  and  promul- 
gated on  May  1st,  1881,  and  in  preference  to  all  ordinances  of  appropri- 
ation passed  subsequent  to  that  date." 

The  city  urges  that  the  above  quoted  portion  of  the  judgment  is  ille- 
gal and  in  violation  of  the  terms  of  Act  No.  38  of  1879. 

Plain tiJQGs  object  that  the  city  is  without  interest,  and  consequent 
right,  to  urge  this  point.  We  cannot  agree  with  them.  It  is  the  right 
and  duty  of  the  city  to  conform  to  the  law  in  the  administration  of  her 
finances  and  to  oppose  any  judicial  demand  requiring  her  to  violate  thi 
law. 

The  act  38  of  1879  requires  the  city  to  make  in  December  of  eact 
year  detailed  estimates  of  receipts  and  expenditures,  and  declares  that 
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the  adoption  of  these  e^tidiates  shall  be  considered  as  an  appropriation 
of  the  amoants  therein  stated  for  the  purposes  therein  set  forth^  and 
also  prohibits  tlie  diversion  of  said  appropriations  from  the  purposes 
stated  for  any  cause  or  reason  whatsoever.  It  further  provides  for  sub- 
ordinate specific  acts  of  appropriation  and  declares  that  such  appropri- 
ations shall  be  paid  in  the  order  of  the  adoption  of  the  ordijiances 
making  them. 

Nice  questions  might  arise  as  to  whether  the  city  could  affect  the 
rank  of  budget  creditors  whose  clatms  were  ripe  for  payment  by  wrong- 
fully refusing  or  postponing  the  passage  of  specific  ordinances  of  appro- 
priation. 

Possibly  plaintiffs  may  have  suffered  wrong  in  this  respect  and  may 
b©  entitled  to  some  relief. 

But  certainly  this  record  is  barren  of  the  essential  evidence  necessary 
to  determine  or  measure  their  rights  or  relief. 

The  city  denies  that  plaintiffs  are  budget  creditors'.  Plaintiffs  assert 
that  they  are.  The  budget  or  detailed  estimates  of  receipts  and  expen- 
ditures for  the  year  are  not  in  evidence  or  found  in  the  record. 

How  should  we  determine  their  dispute  otherwise  than  by  mere  guess 
work  t 

Nor  does  the  record  furnish  any  evidence  as  to  the  nature  of  the 
various  ordinances  of  appropriation  over  which  the  judgment  assigns  a 
preference  in  favor  of  plaintiffs. 

To  affirm  this  portion  of  the  judgment  would  be  striking  in  the  dark 
without  knowing  whom  we  might  injure. 

These  are  matters  affecting  the  execution  of  the  judgment,  and  in 
striking  therefrom  the  objected  portion  we  shall  do  so  without  preju- 
dice to  plaintiffs^  ri^ht  to  assert  and  enforce  such  rank  and  preference 
on  the  revenues  of  1881  as  the  law  entitles  him  to. 

It  is  therefore  ordered  that  our  former  decree  herein  be  annulled  and 
set  aside;  and  it  is  now  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  striking  therefrom  the  words  "  as 
of  date  May  J  st,  1881,  the  date  at  which  said  amount  should  have  been 
paid;  that  is  to  say,  it  shall  be  ])aid  out  of  said  revenues  as  if  an  ordi- 
.  nance  had  been  made  for  this  purpose  and  promulgated  on  May  1st, 
1881,  and  in  preference  to  all  ordinances  of  appropriation  passed  sub- 
sequent to  that  date."  This  amendment,  however,  to  be  without  prej- 
udice to  the  right  of  plaintiffs  to  assert  such  rank  and  preference  over 
other  creditors  on  the  revenues  of  1881  as  they  may  be  entitled  to  under 
the  law.  And,  as  thus  amended,  that  said  judgment  be  now  affirmed, 
plaintiffs  and  appellees  to  pay  costs  of  this  appeal. 
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No.  9200. 
George  K.  S^otwell  vs.  City  op  New  Orleans  et  als. 

When  the  City  Cotmcll  of  New  Orleans  adopt  the  annnid  budget,  the  estimates  of  expendi- 
tures maile  therein  become  appropriations  specifically  made  for  the  purposes  eet  forth 
and  no  diversion  of  the  funds  thus  appropriated  can  be  made  untU  all  the  expenditnres 
provided  for  have  been  paid . 

If  there  is  a  surplus  after  such  expenditures  have  been  paid,  it  may  be  appropriated  to  iny 
legitimate  purpose. 

An  amended  budget  may  dispose  of  other  revenues  than  those  destined  by  the  annual  budget 
to  specific  purposes,  but  it  oannot  change  these  last  so  long  as  the  expenditores  proTided 
for  in  the  annual  budget  are  unextinguished. 

The  fact  that  holders  ot  claims  provided  for  in  the  annual  budget  have  not  instituted  pro^ 
ceedings  to  prevent  the  misappropriation  of  the  revenues  allotted  to  them  antU  ordlDueas 
have  been  passed  for  the  paymennt  of  claims  under  an  amended  budget,  does  not  bar 
them  from  asserting  their  right  to  priority  of  payment  before  any  payment  to  soy  one 
has  been  made. 

Creditors  of  the  City  may  oigoin  the  diversion  of  funds  that  have  been  specifically  appro- 
priated  to  them.  Such  injunction  is  not  within  the  prohibition  to  any  court  t-o  order  or 
enforce  summary  process  against  the  City,  but  rather  a  contest  between  rival  cieditor» 
for  a  fund  that  the  City  is  about  to  pay  to  one  to  the  detriment  of  the  other. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston  J  J. 


Mcholls  &  Carroll  and  T.  J.  Semmes  d  Payne  for  Plaintiff  and  for 
Intervenors,  Appellees. 

Jos^h  P.  Hornor  and  Francis  W,  Baker ,  and  Wynn^  Rogers,  Assistant 
City  Attorney,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Manninct,  J.  The  plaintiff  is  the  owner  of  several  claims  against 
the  City  of  New  Orleans — one  for  lighting  certain  streets  with  oil  in 
October  1882,  another  for  firemen's  services  in  November  and  Decem- 
ber of  same  year,  and  a  third  for  salary  of  police  in  the  last-named 
month — all  of  which  Xre  embraced  in  the  budget  for  that  year,  being 
parts  of  sums  included  in  the  estimate  of  expenditures  and  provided  for 
therein.  He  alleges  that  in  August  1882  the  Council  undertook  to 
amend  its  budget  for  that  year  by  increasing  the  estimate  of  expendi- 
tnres of  the  Improvements  and  Police  Departments,  and  by  increasing 
the  estimates  of  revenue,  wliich  latter  he  charges  are  fictitious  and 
were  made  to  afford  an  apparent  justification  for  the  increaseof  expen 
ditures,  and  that  ordinancen  have  been  passed  for  the  payment  of  claims 
under  this  amended  budget  to  the  prejudice  of  his  claims  which  are 
provided  for  in  the  regular  annual  budget.     He  obtained  an  injunctioi 
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fiirbidding  such  payment  until  his  claims  had  been  paid  oat  of  the 
revenues  set  apart  for  them.    There  is  not  enough  to  pay  all. 

Tliere  are  several  interventions — Klein  &  Co.  and  the  Gas  Company, 
each  for  over  ten  thousand  dollars,  the  Firemen^s  Association  for  forty 
thuui^nd  dollars,  and  these  join  the  plaintiff  in  his  demand  and  pro- 
cured injunctions  each  for  himself,  and  Strauss  and  Bonis  intervene 
and  contest  the  plaintiff's  alleged  rights,  being  holders  of  claims  under 
the  amended  budget. 

TiiB  City  answers  asserting  its  right  to  amend  its  budget,  and  avers 
that  the  ordinances  of  which  the  plaintiff  complains  providing  for  the 
payment  of  claimants  under  that  amendment  were  passed  in  due  course 
of  [idministration,  and  that  even  if  the  plaintiff  and  the  intervenors 
who  Join  him  had  the  right  they  now  assert,  they  have  lost  it  by  their 
own  laches  in  waiting  until  others  halQ  acquired  rights  on  the  funds. 

There  is  thus  presented  the  question  whether  the  city  can  so  amend 
its  annual  budget  as  to  impair  the  rights  acquired  thereunder,  and  to 
provide  for  new  claims  under  new  estimates  to  the  prejudice  of  those 
included  in  the  original  budget. 

The  Act  of  1879  is  very  explicit.  It  makes  the  adoption  by  the  Coun- 
cil of  the  annual  budget  an  appropriation  of  the  several  sums  therein 
stated  to  the  purposes  expressed,  and  prohibits  the  diversion  of  such 
flurna  from  these  purposes  for  any  cause  whatever  so  long  as  any  part 
of  the  expenditure  for  which  the  appropriation  was  made  is  unpaid 
And  then  as  if  to  emphasise  what  had  just  been  said,  it  adds  that  these 
appropriations  shall  be  kept  sacred  to  the  object  of  them  until  the  debt 
is  extinguished.  Sess.  Acts  1879,  p.  58.  We  have  heretofore  remarked 
the  absolute  requirement  of  this  statute,  State  ex  rel.  Samory  v.  New 
Orlt^ans,  34  Ann.  474,  and  the  budget  is  required  to  be  not  only  a  de- 
tailed statement  of  the  revenues  and  of  the  proposed  expenditures,  but 
it  must  include  the  requisite  amount  for  contingent  expenses..  Id.  sec.  1 . 

The  intention  of  the  legislatnre  is  unmistakeable.  It  was  to  check 
extravagance  to  which  all  municipal  bodies  are  prone,  and  therefore  it 
required  that  the  Council  should  foresee  what  revenues  it  will  have  and 
what  expenditures  it  must  make—  not  alone  the  expenditures  needful 
for  ordinary  administration  but  for  contingencies  as  well.  The  annual 
budget  must  precede  the  opening  of  the  year  for  which  it  is  made,  and 
in  order  to  give  the  Council  all  possible  time  to  make  its  estimates  ap- 
proach exactitude  as  near  as  may  be,  the  actual  passing  of  the  budget 
i&  deferred  to  the  last  month  of  the  year  preceding  that  for  which  those 
estimates  are  made^  The  experience  of  all  former  years — the  experience 
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of  the  year  then  passing  away  will  inform  the  Council  of  what  will  be 
neededr^nd  it  must  provide  for  those  needs  then  and  there. 

This  will  not  interfere  with  or  abridge  its  power  to  amend  its  budget 
if  new  and  unexpected  revenues  are  realized  and  new  and  unforeseen 
expenditures  are  needful,  provided  the  one  are  made  payable  out  of  the 
other.  But  these  unforeseen  expenditures  cannot  be  charged  to  rev- 
enues already  appropriated,  and  cannot  be  paid  out  of  them  until  the 
specific  objects  for  which  the  appropriations  or  designations  have  been 
made  are  satisfied.  It  might  be  that  the  revenues  set  apart  in  the  an- 
nual budget  for  particular  expenditures  would  turn  out  to  be  larger 
than  was  estimated,  or  that  the  particular  expenditures  were  less  than 
the  estimates,  and  a  surplus  would  remain  after  the  expenditures  had 
been  paid.  In  such  case  this  surplus  would  be  at  the  disposal  of  the 
Council  for  any  legitimate  purpose*  but  there  can  be  no  legitimate  pur- 
pose to  which  these  revenues  can  be  applied,  other  than  that  specified 
in  the  annual  budget,  so  long  as  any  part  of  the  expenditure  to  the 
payment  of  which  they  were  destined  is  unsatisfied. 

This  is  the  imperative  command  of  the  statute  when  it  emphatically 
prohibits  tiie  diversion  for  any  cause  of  any  sum  set  forth  in  the  annual 
budget  for  a  particular  purpose  from  that  purpose,  and  impresses  the 
importance  of  that  inhibition  by  attaching  severe  penalties  for  its  in- 
fraction.    Sec.  5  of  the  Act  of  1879. 

It  is  contended  by  the  defendants  that  even  if  this  be  true,  the  plain- 
tiff and  the  intervenors  who  join  him  are  estopped  from  complaining 
by  their  laches  and  delay,  inasmuch  as  others  have  in  the  interim  ac- 
quired rights  under  the  amended  budget  and  the  ordinances  for  their 
payment,  whereas  if  timely  action  had  been  taken  by  the  plaintiff  and 
his  co-complainants  these  other  parties  wouldihave  been  warned  against 
relying  on  the  ordinances  under  the  amended  budget. 

In  the  first  place  it  is  difl&cult  to  conceive  of  a  more  effectual  warning 
than  the  Act  of  1879,  for  when  it  gives  to  the  estimates  in  the  annual 
budget  the  effect  of  an  appropriation  making  such  estimates  propria 
vigare  a  destination  of  certain  sums  to  specific  purposes,  and  forbids  the 
diversion  of  them  to  any  other  purposes  for  any  cause  or  reason  what- 
soever, there  is  no  room  for  doubt  about  the  character  of  the  claims 
provided  for  and  the  fixedness  of  theii*  status.  More  emphatic  language 
could  not  be  used  to  impress  this  character  upon  them  or  to  denote 
their  status.  Courts  have  not  permitted  tax-payers  to  restrain  the  pay- 
ment of  money  which  had  been  illegally  voted  by  a  town  if  they  waited 
until  others  had  become  entitled  to  the  sum  voted  in  reimbursement  of 
outlays  made  in  good  faith.     But  in  the  case  at  bar  there  had  been  an 
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Where,  upon  petitloa.  aflBL(Uvit  autl  bond,  a  court  has  issued  its  injunction  restriiiaiDg  th^ 

doing  of  a  certain  act  until  its  further  orders,  mthout  other  restriction  as  to  tlmfl,  this        ,^^     J}^ 
injunction  operates  until  modilied  or  discharged  by  order  of  the  court.  ^__ 
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express  appropriation  of  stated  sums  for  stated  purposes  and  then  an 
att^empted  user  of  those  sums  for  other  purposes.  No  one  could  be  in 
good  faith  who  relied  on  a  diversion  of  funds  already  the  property  of 
another.  So  long  and  so  far  as  they  relied  upon  the  appropriations  in 
the  amended  budget  and  the  revenues  applicable  thereto  they  relied  on 
act«  which  the  Council  was  competent  to  perform,  but  the  moment 
such  appropriations  aflFected  the  annual  budget  creditors  they  were 
null.  They  may  la\^^ully  rely  upon  expected  revenues  from  sources 
other  than  those  disclosed  in  the  annual  budget,  but  these  latter  are 
irrevocably  destined  to  the  payment  of  the  budgeted  expenditures  until 
they  are  extinguished. 

The  defendants  pleaded  the  Act  of  1870  in  bar  of  the  plaintiff  ^s  right 
to  the  relief  sought  by  him.  This  statute  declares  that  no  court  shall 
have  authority  or  jurisdiction  to  order  or  enforce  any  summary  process 
against  the  City,  the  object  of  which  is  to  compel  the  issuing  of  any 
order  or  warrant  for  the  payment  of  any  money.  The  purpose  of  that 
Act  has  been  explained  to  be  to  restrict  creditors  to  the  ordinary  forms 
in  the  enforcement  of  their  demands  and  to  protect  the  means  of  the 
City  from  seizure  under  execution,  etc.  State  ex  rel.  Strauss  v.  Drown, 
30  Ann.  79.  And  in  a  later  case  we  said  that  while  no  court  lias  juris- 
diction to  issue  a  mandamus  to  draw  money  from  the  City  Trea^iivy. 
we  were  not  to  be  understood  as  holding  that  a  mandamus  could  not 
lie  to  compel  the  City  authorities  to  do  other  acts.  State  ex' rel.  Klein 
V.  City,  35  Ann.  782. 

So  far  is  this  suit  from  being  a  mandamus  to  compel  the  issuing  of  a  d 

warrant  for  the  payment  of  money,  it  js  an  injimction  to  restruin  aueli  . 

payment  and  to  prevent  tlie  aiversion  of  fimds  from  objects  to  which  I 

the  municipal  autliorities  have  appropriated  them.  It  is  a  cont^.st  bet- 
ween rival  creditors  over  a  fund  that  the  City  is  about  to  pay  to  one  to 
the  detriment  of  the  other. 

The  lower  court  maintained  the  injunctions  of  the  plaintiff  and  his 
co-complain  ants. 

Judgment  affirmed. 


\ 
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The  party  eiyolDed  is  not  JnstiAed  in  disobeying  the  ii^janction  on  the  |pt>nnd  tiiat  it  was 
not  authorized  by  the  allogatJons  of  the  petition.  Snch  an  ipjnnction  having  been  aaked 
in  the  prayer  of  the  petition,  the  question  whether  it  was  sostained  by  the  allegationg 
thereof  was  one  proper  and  essential  to  be  decided  by  the  jadge  at  the  time  of  grantini^ 
or  refusing  the  writ,  in  the  exercise  of  acknowledged  jaiisdiction  and  nnqaMtl<H^ 
power;  and  more  error  therein,  oven  if  it  exist,  did  not  anctaorizo  a  disobedience  of  the 
order  of  the  court.    Such  dlsobodience  was  properly  ptinished  aa  a  contempt. 

There  being  no  question  as  to  the  inrisdiction  of  the  court,  as  to  its  powor  to  issue  an  iajunc- 
tion  of  the  kind,  or  as  to  the  regularity  of  the  proceedings,  the  relator  is  entitled  to  bo 
relief  under  writs  of  prohibition  and  certiorari. 

4    PPLICATION  for  Prohibition   and  Certiorari. 


J,  B,  BechoUh  and  Farrar  dc  KnUtschnltt  for  the  Relators. 
Jonas  dc  Nixon  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Penner,  J.  In  the  suit  of  Isaac  Levy  vs.  New  Orleans  Water- works 
Company,  upon  petition,  affidavit  and  bond,  and  in  exact  conformity 
with  the  prayer  of  said  petition,  on  October  17,  1883,  the  civil  district 
court  issued  a  writ  of  injunction  addressed  to  the  New  Orleans  Water- 
works Company,  in  these  words : 

"You  are  hereby  enjoined  and  prohibited  from  ceasing  to  supply  the 
plaintiff,  Isaac  Levy,  with  water  sufficient  for  their  business  as  rice 
millers,  and  from  cutting  off  the  water  supply  of  plaintiff,  Isaac  Levy, 
and  from  in  any  manner  interfering  with  the  use  by  plaintiff,  Isaac 
Levy,  for  the  purposes  of  rice  milling,  of  the  water  conveyed  through 
the  pipes  of  the  New  Orleans  Water- works  Company;  and  you  are  so 
to  remain  enjoined  and  prohibited  until  further  orders  of  this  court" 

Although  the  last  phrase  was  not  expressly  included  in  the  order  of 
the  judge,  it  is  implied  in  every  preliminary  iiyunction;  and  the  clerk, 
in  including  it  in  the  writ  as  issued  by  him  doubtless  followed  uniform 
precedents,  as  embodied  in  the  printed  forms  for  such  writs. 

The  injunction  was  respected  until  the  5th  day  of  October,  1884, 
when  the  Water-works  Company  cut  off  Levy's  supply  of  water. 

Thereupon,  Levy  took  a  rule  for  contempt  against  the  company  and 
its  superintendent,  Gardner,  for  their  violation  of  the  above  injunction. 
After  due  hearing  and  upon  proceedings  in  all  respects  regular,  tlie 
respondent  judge  made  the  rule  for  contempt  absolute  and  punished 
Gardner  by  a  line  of  one  dollar ;  fuither  ordering  the  defendants  to  re- 
store all  matters  subject  of  tliis  controversy  in  the  ppsition  in  which 
they  were  previous  to  October  7,  1883,  and  to  pay  all  costs  of  the  con- 
tempt proceeding. 
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The  matter  before  us  is  an  application  for  writs  of  prohibition  and 
certiorari,  under  which  we  are  asked  to  declare  the  jiidgraent  upon  the 
rule  for  contempt  to  be  "  null,  void  and  of  no  effect,  and  in  excess  of 
the  jurisdiction  of  the  said  civil  district  coui-t." 

So  far  as  the  writ  of  prohibition  is  concerned,  there  can  ha  no  dispute 
that  the  lower  colirt  liad  complete  jurisdiction  ovi^r  the  case  and  t^hat 
it  was  clothed  with  all  necessary  power  to  enjoin  Lfie  act*?;  camplained 
of.  Hence,  the  writ  of  prohibition  cannot  apply.  Stiite  ftr  reL  Follett, 
vs.  Rightor,  32  Ann.  1182;  State  ex  rel.  Behan  vs.  Judges,  35  Ann.  1075. 

It  is  urged,  howevei*,  tliat  the  invalidity  and  nullity  of  the  judgment    ' 
for  contempt  should  be  pronounced  under  the  ceTtiorai%  on  two  grounda; 

1.  That  the  court  had  issued  no  injunction  enforcing  the  right  of 
Levy  to  a  water  supply  beyond  the  current  fiscal  year  of  the  Water- 
works Company,  which  expired  on  October  1, 1884;  that  the  court  was 
powerless,  under  the  pleadings,  to  issue  an  injunctiau  covering  any 
further  period ;  and  that,  therefore,  the  court  had  no  riglit  or  power  to 
punish  them  for  disobedience  of  an  injunction  which  had  no  existence 
in  fact  and  in  law. 

2.  That,  under  the  provisions  of  our  Code  of  Pmctice,  the  power  of 
the  court  to  punish  breach  of  its  injunction  did  not  include  the  power 

to  inflict  a  fine. 

I. 

That  the  court  did,  in  point  of  fact,  issue  its  pi^emptory  injunction 
forbidding  the  cutting  off  of  Levy's  water,  without  any  limitation  as  to 
time,  except  "until  the  further  orders  of  this -court,"  is  apparent  from  J 

the  face  of  the  injunction. 

That  no  such  "further  orders"  had  been  given,  is  not  disput-ad.  ^ 

That  the  injunction  coiTcsponds  to  the  prayer  of  Levy'^a  petition  and 
is,  therefore,  not  vXtra  petitum,  appears  from  simple  inspection  of  the  • 

record. 

That  it  was  within  the  power  of  the  court  to  issuy  such  an  iiijunctioUj 
at  least  upon  allegations  supporting  such  relief,  cannot  be  controverted. 
The  sole  contention  is  that  the  allegations  of  Levy's  petition  did  not 
sustain  or  justify  the  broad  injunction  asked  and  gmnted.  Neverthe- 
less,  such  an  injunction  was  prayed  for;  and  the  <[nefitiou  whether  or 
not  it  should  be  granted  was  one  of  which  judicial  determination  was 
appropriate  and  essential.  In  determining  this  question,  the  judge  did 
only  what  he  was  bound  to  do;  and  error  therein ,  if  any  exist,  raises 
an  issue  only  of  mistake  in  judgment,  certainly  none  of  Iwck  of  power. 
State  ex  rel.  Marrero  vs.  Judge,  35  Ann.  214;  State  ex  ret,  Berthoud  vs. 
Judge,  34  Ann.  782;   State  ex  rel.  Ins.  Co.  vs.  Judge,  36  Ann.  31<3. 
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We  may  say,  however,  in  juBtice  to  the  dietrict  judge,  that  a  careful 
study  of  the  petition  for  injunction  does  not  disclose  any  such  gross 
discrepancy  between  the  allegations  and  the  prayer  as  is  asserted  by 
'  relator's  counsel.  The  controversy  in  the  suit  affected  the  rate  of 
charge  for  water  supply  fiot  only  for  the  current,  but  for  all  succeeding 
years;  and  the  judge  might  well  have  regarded  the  injunction  restrain- 
ing the  cutting  off  of  the  watiir  until  settlement  of  the  controversy  as 
not  unreasonable.  Arguments  based  upon  extravagant  hypotheses  of 
utterly  irrelevant  injunctions  having  no  relation  io  the  subject-ma^er 
of  the  pleadings,  are  fallacions  in  themselves  and  without  application 
in  this  case. 

We  have  here  no  question  of  an  injunction  in  its  inherent  nature  be- 
yond the  scope  of  judicial  power,  as  in  the  Liversy  case,  34  Ann.  741. 

Nor  is  the  order  of  a  character  not  legally  enforceable  by  process  for 
contempt,  as  in  the  Hero  case,  36  Ann.  352. 

Therefore,  those  cases  have  no  application  whatever.  We  are  not 
disposed  to  extend  our  interference  in  the  delicate  matter  of  the  power 
of  courts  to  maintain  their  own  authority,  beyond  the  limits  of  strict 
necessity. 

Our  rulings  have  been  unifonn  that  we  would  not,  unless  in  extraor- 
dinary cases,  use  our  supervisory  jurisdiction  as  a  substitute  for  appel- 
late powers.  34  Ann.  782;  35  Ann., 838;  32  Ann.  552;  36  Ann.  316: 
35  Ann.  214. 

Nothing  in  this  case  recommends  it  for  the  exercise  of  such  excep- 
tional power.  ^ 

The  injunction  disobeyed  was  perfectly  peremptory  and  unambig- 
uous. It  was  merely  interlocutory  and  was,  by  its  terms  and  nature, 
subject  to  amendment  or  modification  by  "  further  orders  of  the  court'' 

If  relators  thought  that  the  judge  had  fallen  into  error  in  extending 
the  injunction  beyond  what  was  justified  by  the  allegations  of  the  pe- 
tition, their  proper  course  was  clear,  viz :  to  apply  to  the  court  for  such 
"further  orders"  as  they  deemed  appropriate.  Theinhad  no  right  to 
take  the  law  into  their  own  hands  and  violate  the  iivjunction  nnd^  a 
construction  which,  in  whatever  good  faith  it  was  adopted  on  their 
part,  is  certainly  in  the  teeth  of  its  plain  and  unambiguous  terms,  and 
is  opposed  to  that  placed  by  the  judge  himself  on  his  own-  order. 

II. 

We  cannot  construe  Art.  308  of  the  Code  of  Practice  as  taking  awav 
from  judges  the  power  to  punish  disobedience  of  injunctions  by  fine  v 
well  as  imprisonment. 
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Article  131  bad  confen^ed  this  power  in  broad  terms,  saying:  "The 
judges  of  the  Supreme,  district  and  parish  courts  have  the  power  to 
punish  aM  contempts  of  their  authority  by  fine  not  exceeding  fifty  dol- 
lars and  imprisonment  for  a  period  not  exceeding  ten  days,  for  each 
offense  of  that,  kind." 

The  special  provisions  of  Art.  308,  in  no  manner,  conflict  with  or  re- 
Btrict  the  power  to  fine  in  case  of  contempt  of  injunctions.  It  merely, 
in  that  special  case,  enlarges  and  extends  the  power  of  imprisonment 
by  providing  that  "  they  may  punish  him  by  imprisonmnent  not  exceed- 
ing ten  days,  hut  which  may  he  repeatedly  inflicted  until  the  party  oheys 
the  mandate  of  the  court. ^^  The  object  was  not  to  restrain  powers  pre- 
viously possessed,  but  to  enlarge  the  power  of  imprisonment  by  giving 
express  sanction  to  the  repetition  of  the  term  as  often  as  required  to 
secure  obedience. 

The  two  articles  stand  together  without  conflict^  and,  under  ele- 
mentary principles,  no  repeal  of  the  former  can  be  implied. 

It  is,  therefore,  ordered  that  the  preliminary  restraining  order  granted 
herein  be  now  annulled  and  that  the  application  for  writs  of  prohibi- 
tion and  certiorari  be  denied. 


Dissenting  Opinion. 

Poch£,  J.  I  cannot  concur  in  the  conclusions  reached  by  the  major- 
ity of  the  Court  in  this  case.  As  the  inferences  which  I  draw  from  the 
pleadings  are  entirely  at  variance  with  those  announced  in  the  majority 
opinion,  I  deem  it  proper,  in  justice  to  relators,  to  give  a  somewhat 
extended  recital  of  the  proceeding,  as  they  appear  to  me  from  the  re- 
cord, and  which  are  in  substance  as  follows : 

On  the  17th  of  October,  1883,^  Isaac  Levy,  one  of  the  respondents 
herein,  brought  suit  against  the  Water- works  Company  for  the  main 
purpose  of  restricting  the  defendant  company,  to  rates  for  water  supply 
during  the  ensuing  year,  conforming  to  the  prices  established  in  its 
charter. 

He  charged  that  for  the  water  supply  necessary  to  his  rice-milling 

operations,  the  defendant  company  had  exacted  of  him  the  sum  of  four 

hundred  dollars  for  the  year,  which  was  largely  in  excess  of  the  amount 

to  which  the  company  was  legally  entitled,  and  he  prayed  for  judgment 

ondemning  the  company  to  confine  its  charges  to  the  rates  established 

»y  law. 

Alleging  his  willingness  to  pay  for  his  water  supply  according  to 

Jgally  established  rates,  he  charged  that,  unless  restrained  by  injunc- 
eo 
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iAon,  the  company  would  cut  off  his  water  supply  '^  and  thus  cause  him 
irreparable  injury,  by  entirely  destroying  his  business,  in  a  sum  exc-e«d- 
ing  one  thousand  dollars.'^  Hence  he  prayed  that  the  Water-works 
Company  be  enjoined  from  ceasing  to  supply  him  with  water  in  aaffi- 
cient  quantities  for  his  business  of  rice-milling,  and  fi*om  in  any  way 
interfering  with  him  in  his  use  of  water  for  the  purpose  of  rice-milling, 
through  the  pipes  of  the  defendant  company.  An  injunction  was  issoed 
as  prayed  for,  and  was  obeyed  by  the  defendant  until  the  4th  of  Octo- 
ber, 1884,  when  Levy  was  notified  in  writing  by  the  superintendent  of 
the  company,  that  unless  he  made  suitable  arrangements  for  his  water 
supply  for  the  new  year,  beginning  in  October,  1884,  and  ending  in 
September,  1885,  his  water  would  be  cut  off. 

On  the  next  day  the  water  was  cut  off.  Whereupon  Levy  took  a  rule 
for  contempt  against  the  company  and  its  superintendent,  for  their  al- 
leged violation  of  the  injunction  issued  as  hereinabove  set  forth. 

For  answer  the'  defendants  in  the  rule  disclaimed  any  intention  of 
contempt  for  or  disobedience  of  the  authority  of  the  court,  but  averred 
in  substance,  that  the  injunction  granted  in  the  premises,  could  not 
extend  in  its  effect  beyond  the  time  contemplated  in  LevyV  petition, 
which  had  reference  only  and  exclusively  to  the  water  supply  for  the 
fiscal  year  begining  on  the  first  of  October,  188'*-,  and  ending  on  the 
30th  of  September,  1884;  and  that  therefore  they  were  not  amenable  to 
any  injunction  touching  the  disposition  of  their  water ;  their  privat-e 
property,  over  which  they  had  perfect  dominion,  on  the  5tli  of  October, 
1884. 

Relators,  in  their  present  applications  "charge  the  invalidity  and  nul- 
lity of  the  judgment  on  the  rule  for  contempt  on  the  grounds  following: 

1.  That  the  court  had  issued  no  injunction  enforcing  the  right  of 
Levy  to  a  water  supply  for  the  year  1884  to  1885;  that  the  court  was 
powerless,  under  the  pleadings,  to  issue  an  injunction  covering  that 
time,  and  that  therefore  the  court  had  no  right  or  power  to  punish  them 
for  the  alleged  disobedience  of  an  injunction  which  had  no  existence  in 
fact  and  in  law. 

2.  That  under  the  provisions  of  our  Code  of  Practice  (article  308)  the 
power  of  the  court,  for  the  enforcement  of  its  injunction,  was  restricted 
to  the  imprisonment  of  the  defendant,  and  did  not  include  the  power  to 
inflict  a  fine. 

I  concur  in  the  opinion  that  relators  are  entitled  to  no  relief  ondei 
the  writ  of  prohibition,  but  I  am  firmly  convinced  that  they  have  made 
a  proper  and  a  sufficient  showing  for  the  application  of  the  writ  of  ccr- 
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iiorari.  The  oli^ect  of  that  writ  is  to  authorize  the  appellate  tribunal 
to  examine  into  and  ascertain  the  validity  of  the  proceedings  com- 
plained of.  C.  P.  855.  It  can  only  be  invoked  when  the  matter  com- 
plained of  is  to  be  decided  in  the  last  resort  C.  P.  857.  The  main 
purpose  of  tlie  writ  is  to  prevent  a  denial  of  justice  in  matters  which 
cannot  be  received  on  appeal. 

Respondents  urge  with  great  force  that  the  suit  between  the  Water- 
works Company  and  Levy  being  appealable,  none  of  the  findings  or 
rulings  of  the  District  Court  are  amenable  to  review  by  a  superior  tri- 
bunal by  means  of  a  certiorari  or  other  remedial  writs.  From  the  record 
the  answer  comes  that  nothing  in  the  pleadings  discloses  the  appeal- 
able character  of  the  principal  suit.  The  matter  in  dispute  is  the  dif- 
fereuce  between  the  sum  of  four  hundred  dollars  claimed  by  Levy  for 
the  supply  of  water  for  the  ensuing  year  and  the  amount  which  Levy 
would  recognize  as  a  legal  charge.  That  difference  may  be  two  hun- 
dred dollars,  or  it  may  be  but  ten  dollars.  The  record  is  absolutely 
bcvrren  of  any  information  on  that  point.  Hence,  at  this  stage  of  the 
action  it  is  impossible  to  decide  whether  the  suit  is  appealable  or  not ; 
and  if  appealable,  to  what  court.  In  their  answer  respondents  contend 
that  the  effect  of  their  injunction  cannot  be  restricted  to  one  year's 
supply,  but  must  be  construed,  "as  it  was  intended^  to  cover  an  indefi- 
nite number  of  years  in  the  future.  Under  that  theory  it  might  be 
shown  that  the  appeal  would  be  to  this  Courts  and  not  to  the  Court  of 
•Appeals,  as  respondents  contend  for.  But  be  that  as  it  may,  it  is  ele- 
mentary that  no  appeal  lies  from  a  judgment  on  a  rule  for  contempt. 
It  was  so  held  in  this  very  case  by  the  Court  of  Appeals  for  the  Circuit  I 

of  New  Orleans  on  an  application  by  tliese  very  relators  for  a  man- 
damus on  the  district  judge,  with  a  view  to  coerce  him  to  grant  an  ap-  i 
peal  from  his  judgment  on  the  rule. 

The  argument  that  the  case  being  appealable  the  relators  would  find 
adequate  relief  from  the  judgment  on  the  rule  for  contempt  on  appeal 
from  the  final  judgment  in  the  case,  has  no  force  in  the  emergency  of 
this  case. 

The  main  issue  in  the  cause  involves  the  legality  of  the  company's 
rates  for  water  supply.  If  the  rates  claimed  be  found  correct,  the  re- 
sult would  be  the  rejection  of  plaintiff's  demand  and  the  dissolution  of 
his  iiyunction.  If  the  charges  are  found  to  exceed  the  legal  limit,  the 
judgment  would  restrict  the  company  to  the  limits  thus  ascertained, 
and  the  injunction  would  be  maintained.  In  either  event  the  correct- 
ness of  the  contempt  judgment  would  not  be  an  issue  in  the  case,  and 
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could  not  be  reviewed  on  appeal.  There  is  no  force  in  the  suggestioD 
that  relators'  remedy  would  have  been  in  obedience  to  the  injunction 
as  construed  by  Levy  and  his  counsel.  We  must  deal  with  the  stub- 
born fact  that  relators  did  not  comply  with  the  injunction  as  thus  con- 
strued, and  that  the  question  presented  for  solution  is  the  validity  of 
the  proceedings  under  which  they  were  held  to  be  in  contempt 

Before  the  adoption  of  the  present  Constitution  the  application  of 
the  writ  of  cerUorari  was  of  very  rare  occurrence. 

The  broad  provisions  of  the  Code  of  Practice  were  circumscribed,  and 
in  a  measure  paralyzed,  by  the  constitutional  limits  to  the  jurisdiction 
of  this  Court. 

Hence,  in  the  case  of  the  State  ex  rel,  Geale  vs.  Recorder,  30  Ann.450» 
our  immediate  predecessors  found  no  constitutional  warrant  to  inter- 
fere in  the  prosecution  of  the  relator  before  the  recorder,  because  the 
case  was  not  appealable,  whether  viewed  as  a  civil  or  as  a  criminal 
case;  while  they  admitted  that  the  rules  of  the  Code,  if  not  circnm- 
scribed  by  constitutional  barriers,  would  have  warranted  their  inter- 
ference. Under  the  effect  of  article  90  of  the  pre  sent  Constitution  thefH* 
barriers,  or  obstacles,  have  been  entirely  removed.  Hence,  under  the 
provisions  of  the  Code,  as  amplified,  and  not  abridged  or  curtailed,  by 
our  present  constitutional  jurisdiction,*  we  have  acted  on  applications 
for  relief  under  that  writ  even  in  cases  originating  in  justices  of  the 
peace  courts.    State  ex  rel.  Montague  vs.  Coquillon,  35  Ann.  1101. 

Acting  under  the  same  constitutional  and  legal  power  we  enforced' 
the  provisions  of  this  writ  in  favor  of  relator  in  the  recent  case  of  the 
State  ex  rel.  Andrew  Hero,  praying  for  writs  of  certiorari  and  habeag 
corpus,  36  Ann.  352.  In  that  case  the  proceeding  which  we  reviewed 
was  an  incident  in  the  case  of  th  Succession  of  Kate  Townsend,  which 
was  appealable,  and  has  been  on  appeal  before  this  Court. 

For  the  same  reasons  we  have  the  power  to  examine  into  the  validity 
of  the  judgment  under  which  these  relators  were  punished  for  contempt. 

It  is  too  plain  for  argument  that  no  court;  has  the  power  to  enforce 
an  injunction  which  does  not  exist,  and  that  no  act  can  be  committed 
in  disobedience  of  an  injunction  which  has  no  existence. 

As  already  stated  the  relators  in  this  case  have  been  punished  for 
having  cut  off  Levy's  water  supply  on  the  5th  of  October,  1884,  in  dis- 
obedience of  an  injunction  held  as  prohibiting  that  act,  on  that  daj 
and  in  the  manner  that  it  was  done.  That  effect  is  attributed  to  th 
injunction  granted  to  Levy  on  the  17th  of  October,  1883,  in  his  sui 
against  the  Water- works  Company  for  the  purpose  of  restricting  thei 
charges  for  his  water  supply,  as  above  set  forth. 
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As  tbB  iDJ unction  was  issued  as  prayed  for,  it  most  be  measured  in 
its  extent  by  the  allegations  of  plaintiff's  petition.  It  is  elementary 
that  uo  greater  relief  can  be  legally  granted  than  is  justified  by  the 
plQadings. 

I  transcribe  in  full  the  follo\Hng  as  the  pivotal  allegations  of  Levy's 
petition : 

"  That  the  only  means  of  obtaining  sufficient  supply  of  water  for  the 
purpof^  of  running  the  steam  engines  necessarily  used  in  petitioner's 
buflinessj  is  from  the  pipe  and  mains  of  the  New  Orleans  Water-works 
Cojjiijany ;  that  said  Water- works  Company  is  claiming  and  exercising 
the  exclusive  privilege  of  supplying  water  to  the  inhabitants  of  the 
city  of  New  Orleans,  and  that  said  company  is  obliged,  by  law,  to  sup- 
ply the  said  inhabitants  with  sufficient  water ;  that  under  the  charter 
the  mid  Water- works  Company  cannot  charge  any  higher  rates  than 
wertj  paid  to  the  city  of  New  Orleans,  on  March  31, 1877;  that  petitioner 
is  read  J  and  willing  to  pay  to  the  said  Water- works  Company  the  rate 
paid  at  the  aforesaid  date,  to  the  city  of  New  Orleans,  but  that  the  said 
Water- works  Company  refuse  to  receive  the  same,  and  refuse  to  furnish 
water  to  petitioner,  except  upon  petitioner  paying  a  much  larger  sum ; 
that  BJiid  Water- works  Company  demand  of  petitioner  the  sum  of  ($400) 
/(Tur  hujidred  dollars^  for  a  water  supply  for  the  ensuing  year,  and  re- 
fuse t*i  furnish  the  petitioner  any  water  except  upon  the  payment  of 
said  BUm^  which  is  far  in  excess  of  the  amount  really  due  by  petitioner. 

^*  That  the  said  company  has  declared  its  intention  to  harass  peti- 
tioner unless  said  sum  so  illegally  exacted  shall  be  paid;  and  petitioner 
ftjars  that,  unless  restrained,  the  said  Waterworks  Company  will  cut  off 
the  water  siupply  of  petitioner  and  thus  cause  him  irreparable  injury, 
by  entirely  destroying  his  business,  in  a  sum  exceeding  one  thousand 
dollars." 

The  mere  reading  of  those  allegations  affords  a  real  demonstration 
of  relator's  contention  that  nothing  was  in  contest  between  the  parties 
but  the  water  rates  for  the  ensuing  year ;  that  is,  the  fiscal  year  of  the 
company's  contracts,  beginning  in  this  instance  on  the  first  of  October, 
1883,  and  ending  on  the  30th  of  September,  1884.  The  proposition 
that  the  injunction  prayed  for  could  legally  cover  no  other  year,  is  too 
plain  for  argument.  I,  therefore,  contend  that  the  judge  who  granted 
the  injunction  did  not  cont'eniplate  to  extend  its  effect  and  operation 
»eyond  the  time  which  was  in  contest  under  the  pleadings,  and  that 
:he  ii\]unction  had  had  its  dixy  before,  and  had  expired  on,  the  first  day 
if  October,  1884.  1  note  in  this  connection  the  argument  predicated 
jn  the  language  in  the  writ  of  injunction  as  issued  by  the  clerk,  wherein 
he  defendants  were  to  remain  enjoined  until  the  further  orders  of  the 
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court,  thus  apparently  extending  the  limit  of  the  injunction;  but  as 
shown  above,  the  allegations  and  the  prayer  of  the  petition  did  not  call 
for  such  relief;  and  the  order  of  the  judge  simply  directed  that  au  in- 
junction issue  as  prayed  for.  Hence,  it  is  clear  that  the  iig  unction  as 
issued  by  the  clerk  did  not  conform  to  the  order  of  the  judge  or  to  tJie 
proceeedings;  and  that  it  was  in  excess  of  the  relief  prayed  for  in  this 
petition.  Had  the  judge,  in  granting  the  injunction,  intended  to  give 
it  eftect  beyond  the  last  mentioned  date,  his  intention  would  have  been 
illegal  and  of  no  effect,  because  that  relief  would  not  have  conformed 
to  the  plain  meaning  of  the  pleadings.  Hence,  it  follows  that  respond- 
ents are  effectually  impaled  on  either  horn  of  the  dilemma. 

The  action  of  the  judge  ou  the  trial  of  the  rule  for  contempt  there- 
fore involves  him  in  an  ^attempt  to  enforce  a  writ  of  injunction  which 
had  forcibly  expired  in  fact,  or  under  well  defined  legal  restrictions; 
or,  in  other  words,  he  is  placed  in  the  attitude  of  punishing  for  con- 
tempt a  party  who  has  done  an  act  from  which  he  was  under  no  legal 
restraint. 

We  have  held  that  a  party  could  be  relieved,  by  a  remedial  writ,  from 
the  effect  of  an  injunction  illegally  issued;  or  for  the  granting  which  the 
court  had  no  legal  power.  State  ex  rel,  Liversy  vs.  Judge,  34  Ann. 
741 ;  State  cjt  rel,  Behan  vs.  Judges,  35  Ann.  1076. 

We  should  not  decline  relief  in  the  same  manner  to  a  party  who  is 
held  in  contempt  for  the  violation  of  an  alleged  iiyunction  which  has 
no  existence  either  in  fact  or  in  law.  In  such  a  case  the  act  of  the 
judge  can,  without  too  violent  a  presumption,  be  assimilated  to  a  judg- 
ment rendered  without  due  process,  or  without  hearing  according  to 
law. 

I  respectfully  submit  that  there  is  no  force  in  the  suggestion  that  the 
grievance  complained  of  is  a  mere  error  of  judgment  and  can  be  cor- 
rected by  appeal  only.  The  same  objection  could  be  made  in  every 
application  for  any  of  the  remedial  writs.  The  same  reasoning  could 
have  defeated  the  application  for  similar  writs  which  we  unanimously 
and  favorably  entertained  in  the  recent  case  of  the  State  ex  rel.  Page 
vs.  Recorder,  in  which  we  prohibited  the  magistrate  from  entertaining 
a  complaint  against  the  relatrix  because  preliminary  steps,  required  by 
a  city  ordinance,  had  not  been  complied  with. 

Under  the  foregoing  views,  supported  in  my  opinion  by  ample  au- 
thority, I  conclude  that  the  judgment  lendered  by  the  district  judge  is 
an  absolute  nullity  and  that  it  should  have  been  set  aside  by  means  of 
the  writ  of  certiorarL 

Bermudez,  C.  J.,  concurs  in  this  opinion. 
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Bbrmudez,  C.  J.  This  is  an  action  in  damages  for  an  alleged  libel, 
as  uttered  and  published  by  the  defendants  in  an  affidavit  voluntarily 
made  by  them  and  filed  in  a  criminal  proceeding  in  which  they  were 
not  connected,  charging  that  the  reputation  of  plaintiff  for  truth  and 
veracity  among  the  people  who  know  him  is  bad,  and  that  they  would 
not  believe  him  under  oath. 

The  defendants  filed  several  exceptions  to  the  petition,  and  after  the 
same  had  been  overruled  they  answered,  admitting  the  making  of  the 
affidamt,  averring  tliat  they  were  justified  in  making  the  same;  that 
they  were  not  actuated  by  malice,  and  that  the  same  was  and  is  true. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  $75(^,  for 
which  a  judgment  was  rendered,  which  is  now  brought  up  for  review 
by  appeal. 

The  record  shows  tliat  the  affidavit  was  procured  by  the  counsel  of 
one  Myles  Diskin  to  support  a  motion  for  a  new  trial,  based  on  the 
averment  of  newly  discovered  evidence,  in  a  criminal  prosecution 
against  him  for  murder  before  a  court  of  competent  jurisdiction. 

It  needs  no  elaborate  reference  to  authorities  to  establish  the  propo- 
sition of  law :  that  as  witnesses,  who  appear  in  a  court  of  justice,  dis- 
charge a  public  duty ;  that,  though  they  be  liable  to  a  prosecution  for 
I>eijury,  should  they  commit  such,  they  are  not  responsible,  in  a  civil 
action,  for  any  reflection  thrown  out  in  delivering  their  testimony,  or 
for  anything  said  or  publislied  by  them  in  the  course  of  a  judicial  pro- 
ceeding, even  if  the  statement  be  false,  malicious  and  without  probable 
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47    252 

William  J.  Burke  vs.  Philip  Ryan  bt  al.  fWlEil 

The  administration  of  justice  requires  chat  the  testimony  of  witnesses  be  unrestrained  by     jj j J®  |^ 
liabiUty  to  litigation  on  account  of  their  statements  in  that  capacity.    Their  declarations 
are  protected  by  the  occasion,  and  cannot  serve  as  the  foundation  for  a  civil  action  when 
they  are  pertinent  and  materiaL 

Statements  made  by  witnesses  in  an  affidavit  before  a  court  of  competent  jurisdiction,  in  a 
criminal  proceoding.  to  support  a  motion  for  a  new  trial,  based  on  the  averments  of 
newly  discovered  evidence,  are  privileKed  if  applicable,  pertinent  and  material  to  the 
sulyect  before  the  court  and  do  not  expose  the  witnesses  to  an  action  in  damages,  even 
when  the  same  prove  false  and  malicious. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

Joseph  Brewer  and  S.  T,  Floratice  for  Plaintiff  and  Appellee. 

E.  N.  Whittemor  eand  Jos.  H.  Spearing  for  Defendants  and  Appellants. 
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cause.  There  is  pat  this  qnalification,  however :  that  statements  thus 
made,  in  the  coarse  of  an  action,  must  be  pertinent  and  material  to  the 
issae.  Starkie  on  Slander,  p.  242-254 ;  Townshend  on  Libel  and  Slan- 
der, 4209, 223, 354-5  (note)  J  2  Addison  on  Torts,  J1092  p.  933-5;  Odgere 
on  Slander,  p.  186-192;  121  Mass.  393-399;  3  Metcalfe,  193. 

The  authorities  are  also  to  the  effect  that  every  affidavit  sworn  to  in 
the  course  of  a  judicial  proceeding  before  a  court  of  competent  juris- 
diction is  absolutely  privileged  and  no  action  lies  therefor,  however 
false  and  malicious  may  be  the  statement  therein  contained.  Odgers, 
p.  191-2;  Townshend,  $223,  354;  18  Common  Bench  Rep.  126-146  (86 
E.  C.  L.  R.);  4  Comstock,  91;  2  Sanf.  195;  14  West  Virg.  R.  p.  71  et 
seq,;  also,  6  N.  S.  477,  480,  and  21  Ann.  ^6, 

'There  can  be  no  dispute  that  Diskiu,  who  had  been  convicted  before 
a  competent  court,  had  a  right  to  move  for  a  new  trial  as  he  did,  and 
to  support  his  motion  as  the  law  and  practice  in  such  cases  aut^orixe. 

That  motion  is  based  on  the  averment  of  newly  discovered  evidence, 
of  surprise,  and  on  other  grounds.  It  is  admitted  by  the  petition  in 
this  case  that  the  affidavit  in  question  was  made  ''to  supporf^  that 
motion. 

In  criminal  cases  it  is  the  recognized  and  sanctioned  practice  to  sup- 
port such  motions  by  affidamts ;  so  much  so  that  it  was  up  to  quite  re- 
cently a  mooted  question  whether  affidavits  were  not  the  only  evidence 
to  be  adduced,  and  whether  witnesses  who  were  ready  to  make  such 
affidavits  could  be  heard  at  all  in  open  court  in  support  of  such  motion. 
Waterman's  Digest,  p.  459 ;  31  Ann.  718 ;  34  Ann.  346.  In  State  vs. 
Hyland,  36  Ann.  97,  this  Court  sustained  that  affidavits  could  be  filed 
or  witnesses  heard. 

The  evidence  (if  it  need  be  consulted  to  arrive  at  an  unquestionably 
safe  conclusion  in  the  determination  of  the  case)  is  far  from  establish- 
ing that  the  defendants  voluntarily  appeared  and  filed  the  affidamt  It 
shows  that  when  they  were  first  called  upon  by  the  counsel  for  the  ac- 
cused they  were  reluctant  to  speak ;  that  it  is  only  after  they  had  been 
subsequently  threatened  with  the  compulsory  process  of  the  court  that 
they  went  to  court  and  gave  the  testimony  before  the  clerk  as  it  appears 
in  the  affidavit. 

They  did  not  file  the  deposition  at  all.  It  was  kept  by  the  counsel  of 
the  accused  and  filed  by  him  in  behalf  of  his  client  '*  to  support,''^  as  tiie 
petition  herein  charges,  the  motion  for  a  new  trial. 

It  further  appears  that  the  opinion  expressed  by  the  defendants  in 
their  affidavit  was  not  unwarranted,  as  witnesses  heard  on  the  trial 
have  testified  to  the  same  effect. 
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The  administration  of  justice  requires  that  the  testimony  of  witnesses 
be  unreKtrained  by  liability  to  litigation  on  account  of  their  statements 
in  that  cnpaf^ity.  The  declarations  which  they  make  are  protected  by 
the  occasion  and  cannot  serve  as  the  foundation  for  a  civil  action. 

It  would  therefore  appear  that,  as  the  affidcmt  was  legal  evidence, 
wbieb  the  accused  had  a  right  to  procure  atud  was  bound  to  adduce  and 
t4>  use ;  aa  the  statements  therein  were  applicable,  pertinent  and  mate- 
rial to  ttie  i^ue  raised  by  the  motion  for  a  new  trial ;  as  the  court  was 
of  competent  jurisdiction — ^the  witnesses  who  testified  in  the  case  be- 
fore the  ckik  in  that  form  cannot  be  sued  in  a  civil  action  for  any^ 
matter  therein  sworn  to  by  them. 

Stress  is  laid  on  the  ruling  in  28  Ann.  435.  Without  attacking  or 
justifying  what  was  then  said  or  determined,  it  suffices  to  observe  that 
the  averments  in  the  petition  there  materially  differ  from  those  in  the 
l»rp-§ent  ce^e ;  that  the  affidavit,  made  the  foundation  of  the  suit  and 
charged  against,  was  unauthorized  by  law  (C.  P.  561)  in  a  civil  case, 
which  it  was.  Besides/ it  was  not  pertinent  and  not  material.  The 
ruling  waa  based  exclusively  on  the  face  of  the  allegations  of  the  peti- 
tion, which  were,  on  the  exception  of  "/»o  coMse  ofacHon,'^^  taken  as  true. 

It  18  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  be 
quashed  and  set  aside;  that  the  judgment  thereon  and  appealed  from 
be  annulled  tmd  reversed,  and  that  judgment  be  and  now  is  rendered 
iu  Cavor  of  the  defendants,  with  costs  in  both  courts. 


No.  6399. 

Widow  Mary  MuRPBnr  vs.  The  Factors  and  Traders'  Insurance 

[Company  et  al. 

TTnderanr  lawn  and  jnrispnidexioe,  all  parties  who  do  not  appeal  ftom  a  judgment  are  ap- 
lielltieH  auil  Lhe  Judgment  cannot  be  reversed  or  amended  as  to  them. 

Hencfl,  in  a  caho  brought  fh>m  this  Court  to  the  Supreme  Court  of  the  United  States,  and  our 
iudgniii^Dt  ii9  there  roTorsed,  none  but  tiio  party  who  took  the  writ  of  error  can  invoke 
any  relief  nnder  the  judgment  of  reversal,  although  the  interests  of  other  persons  who 
were  parties  to  the  original  suit,  could  be  affected  by  the  judgment. 

WhQD  thlM  Court  is  instructed  to  render  a  decree  so  as  to  conform  to  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  it  will  not  render  a  Judgment  which  mUitates  with 
tkv  uataLllttbed  rules  of  our  Jurisprudence.  It  is  an  inherent  power  in  the  highest  court 
of  every  State,  even  while  enforcing  a  judgment  of  the  Supreme  Court  of  the  United 
BiAttiii.  t^j  decide  upon  its  own  jurisdiction  and  upon  the  jurisdiction  of  all  inferior  courts 
to  which  itM  appellate  power  extends. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Orleans. 
OuUom,  J. 
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James  B,  Coleman  for  Plaintiff. 


B,  L,  Gibson  and  O.  L.  Hall  and  Singleton,  Browne  dt  Choate  for 
Defendants. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  present  contest  grows  out  of  a  motion  to  execute  the 
mandate  of  the  Supreme  Court  of  the  United  States,  reversing  the  judg- 
ment of  this  Court  under  a  writ  of  error  obtained  and  brought  up  by 
tlie  Factors  and  Traders'  Insurance  Company,  one  of  the  defendants  and 
appellants  in  the  case  on  appeal  to  this  tribunal. 

Our  judgment  was  in  favor  of  plaintiff,  and  against  the  Factors  and 
Traders'  Insurance  Company  and  several  other  defendants ;  and  was 
to  the  effect  that  the  prior  lien  and  mortgage  claimed  by  the  Insurance 
Companj"  and  the  privileges  severally  claimed  by  the  other  defendants 
hiid  been  extinguished  by  confusion,  growing  out  of  the  purchase, 
jointly,  by  these  defendants,  ot  the  property  dn  which  they  claimed 
their  seveial  mortgages  and  privileges.    33  Ann.  464. 

Reversing  our  judgment,  in  so  far  as  it  rejected  said  privileges,  the 
Supreme  Court  of  the  United  States  held  that  although  the  bankruptcy 
sale  did  not  affect  the  mortgage  rights  of  the  plaintiff,  it  had  no  greater 
effect  on  the  liens  set  up  by  the  other  parties  who  had  participated  in 
the  purchase  and  who  wore  not  tliereby  debarred  of  the  right  of  en- 
forcing these  liens  under  a  sale  which  the  mandate  of  that  Court  autlior- 
ized  to  be  made  at  the  instance  of  Widow  Mary  Murphy.  The  Court 
further  recognized  a  prior  and  ranking  privilege  in  favor  or  tlie  Insu- 
rance Company,  for  amounts  disbursed  in  the  payment  of  taxe«  and 
prior  liens  and  for  the  preservation  of  the  property  since  the  sale,  sub- 
ject to  its  accounting  for  such  rents  and  profits  as  may  have  been  re- 
ceived by  it  from  said  property. 

Unfortunately  for  a  speedy  administration  of  justice  in  the  premises, 
that  exhalted  tribunal  did  not  draw  its  own  decree,  but  directed  this 
Court  to  enter  a  decree  in  conformity  to  its  opinion. 

The  contention  made  by  plaintiff  is  that  the  writ  of  error  having 
been  taken  by  one  of  the  defendants  only,  the  decree  rendered  by  the 
Supreme  Court  cannot  affect  the  other  defendants  whose  rights  were 
determined  and  concluded  under  our  decree,  which  decree  could  not 
be  revised  quoad  the  defendants,  who  had  not  made  themselves  parties 
to  the  writ  of  error  from  the  Supreme  Court  of  the  United  States  to 
this  tribunal. 
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The  record  shows  the  existence  of  the  facts  as  advanced  by  pi  am  tiff  ^  | 

and  we  feel  great  difficulty  to  reach  a  proper  solution  of  this  complica- 
tion which  we  sincerely  regret. 

The  language  used  in  the  opinion  which  we  are  called  to  inteipret, 
and  from  which  we  are  required  to  frame  a  proper  decree,  unmiatfikably 
impresses  the  mind  with  the  conclusion  that  the  opinion  has  re^ference 
to  all  the  defendants  who  had  set  up  liens  or  mortgages  to,  and  had  ' 
participated  in  the  purchase  of,  the  property  at  the  sale  in  bankruptcy. 
Hence,  the  natural  conclusion  would  favor  a  decree  affecting  tJus  rights 
of  all  these  parties.  But  in  this  process  of  reasoning  we  are  met.  with 
two  unalterable  rules  of  law  and  practice  which  effectually  pralitbit 
such  an  application. 

One  of  those  rules  emanates  from  the  practice  in  the  Supreme  Co'irt 
of  the  United  States,  under  which  judgments  are  held  to  be  conchiBivo 
only  between  the  parties  and  theii*  privies.  None  of  the  defendauts, 
besides  the  Insurance  Company,  are  parties  to  the  writ  of  error  which  I 

culminated  in  the  reversal  of  our  judgment.  And  it  is  too  plain  for 
controversy  that  there  is  no  privity  between  the  other  defend aota  and  i 

the  plaintiff  in  error.  The  nature  of  their  demands  is  that  they  aevf^r- 
ally  claim  privileges  on  the  property,  superior  or  prior  in  rank  to  t]w 
lien  and  to  the  mortgage  claimed  by  the  Insurance  Company.  Far 
from  being  identical  in  interest  with  the  latter,  they  are  actually  and 
legally  in  antagonism  to  the  company. 

Under  our  practice  the  rule  on  this  subject  is  elementary  and  i&  co* 
eval  with  our  jurisprudence.  All  parties  who  do  not  appeal  <ir  do  not 
}>erfect  their  appeal  are  appellees  and  the  judgment  cannot  be  amended  " 

as  to  them.  The  rule  has  been  applied  to  the  following  extent.  In  a 
suit  against  two  partners,  judgment  was  rendered  against  them  in  mlido. 
One  of  the  defendants  alone  appealed  and  this  Court  revergad  t)ie 
judgment  of  the  lower  court,  and  rendered  a  judgment  in  favor  of  the 
defendants,  and  in  a  subsequent  proceeding  it  was  held  by  this  Court 
that  the  judgment  of  reversal  could  not  be  invoked  by  the  defiindant 
who  had  not  appealed,  and  that  the  judgment  rendered  against  hhri  in 
the  lower  court  remained  in  full  force  and  vigor,  notwithstanding  the 
release  therefrom  of  his  co-debtor  and  co-defendant.  Howard  vs.  Wsig-^ 
gaman,  28  Ann.  99. 

We,  therefore,  consider  the  rule  as  equally  well  established  under 
both  systems  of  practice,  to  the  effect  that  a  judgment  is  conclusive 
only  between  the  parties,  and  that  a  judgment  of  reversal  by  an  appel- 
late  court  of  final  resort,  cannot  avail  a  party  who  has  not  participxvted 
in  the  appeals  or  in  the  writ  of  error  as  the  case  may  be. 


( 


\ 


1 


Digitized  by  VjOOQIC 


n 


956  SUPREME  COURT  OF  LOUISIANA. 

Murphy  vs.  Insarftnce  Company  et  al. 

But  movers  contend  that  as  the  title  to  the  property  was  in  the  Id- 
sorance  Company  alone,  when  the  suit  was  instituted,  the  corporation 
was  the  only  defendant  sought  by  plaintiff,  and  that,  as  it  held  the 
property  in  trust  for  the  other  privilege  creditors,  the  decree  must  re- 
dound to  the  benefit  of  all  of  said  parties. 

Pretermitting  a  discussion  of  the  right  of  the  Insurance  Company  to 
thus  champion  the  rights  of  these  parties,  and  conceding  such  right  for 
the  sake  of  argument,  we  find  in  the  record  that  in  its  answer  to  die 
original  suit,  the  Insurance  Company  disclosed  the  names  and  the 
interests  of  these  parties,  and  asked  that  they  be  cited  to  appear  and 
defend  their  respective  interests.  Thus  we  see  that  the  company  had 
severed  its  connection  as  the  agent  or  trustee  of  these  parties,  and  for- 
mally declined  to  further  represent  them  in  the  contest. 

The  record  shows  that  the  creditors  thus  called,  who  had  been  the 
co-adjudicatees  at  the  bankruptcy  sale,  all  came  into  court  and  made 
their  own  respective  defenses-  and  that  with  one  solitary  exception, 
they  severally  and  separately  took  and  perfected  their  appeals  to  this 
Court  from  the  district  court.  We  need  not  argue  the  proposition 
which  is  deeply  imbedded  in  our  jurisprudence,  that  as  to  the  defend- 
ant who  was  not  an  appellant  before  us  we  were  powerless  to  grant 
him  any  relief  from  the  judgment  wliich  had  been  submitted  to  our 
action  by  his  co-defendants. 

The  same  obstacle  lies  in  the  way  of  defendants,  appellants,  who 
were  cast  in  this  Court  and  who  failed  to  make  themselves  parties  to 
the  writ  of  error  from  the  Supreme  Court  of  the  United  States. 

Until  otherwise  informed,  we  cannot  presume  for  a  moment  that  the 
highest  tribunal  in  the  land  intended,  by  its  judgment,  to  reach,  either 
by  burden  or  relief,  persons  who  were  not  parties  or  privies  to  the  pro- 
ceedings under  which  the  matter  was  brought  to  its  revision. 

We  must  therefore  hold,  as  we  believe,  that  under  the  legal  meaning 
and  import  of  the  decision,  none  of  the  parties  in  this  controveisr, 
besides  the  plaintiff  in  error,  can  successfully  invoke  any  relief  under 
the  effect  of  the  opinion  which  now  occupies  our  respectful  attention. 

We  would  feel  great  diffidence  to  construe  an  opinion  of  that  exalted 
tribunal  ih  a  manner  apparently  conflicting  with  the  literal  meaning 
of  the  language  used,  did  we  not  understand,  under  our  sense  of  daty, 
that  the  authority  to  thus  proceed  has  been  sanctioned  by  that  Conrt 
itself.  , 

In  the  case  of  Davis  vs.  Packard,  8  Peters,  320,  the  Court  dealing 
with  a  kindred  matter,  announced  the  following  proposition : 
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**  Though  the  highest  Court  of  a  State  to  which  a  writ  of  error  goes 
h^mi  tbiB  Court,  cannot  re-examine  a  reversal  or  affinnance  herf?,  and 
tljough  the  judgment  of  •this  Court,  that  the  judgment  of  the  8tate 
Cnmt  be  reversed,  does  ipso  facto  reverse  it,  yet  if  the  niaudaty  doeB 
not  dii'tfit  any  mode  of  proceeding  thereon  the  State  Court  muat  judge 
of  ita  owu  jurisdiction  and  proceed  accordingly." 

In  that  case  the  plaintiff  in  error  had  been  sued  in  a  Stiito  C?ourt,  and 
his  plea  having  boen  rejected  in  the  court  of  the  first  instance  as  well 
as*  ill  the  highest  court  of  the  State,  he  sought  relief  in  the  Supreme 
Court  of  the  United  States,  where  the  judgment  of  the  State  Court  was 
reversed  and  the  case  remanded  to  it,  with  instruction  a  to  confoi-m  its 
judgment  to  the  opinion  rendered.  In  due  course  the  maudate  of  the 
Saprt^me  Court  was  ordered  filed  in  the  State  Court,  but  the  latter  Court, 
after  reversing  its  previous  judgment,  dismissed  the  appeal  from  the 
court  of  the  first  instance,  on  the  ground  that  the  error  com  plained  of 
not  being  apparent  on  the  record,  the  Court,  which  was  a  com-t  for  t}ie 
cot-re ftion  of  errors,  was  without  power  to  pass  on  an  alleged  error  not 
apparent  in  the  record.  On  a  writ  of  error  to  correct  the  latter  judg- 
nieiit,  the  Supreme  Court  refused  to  interfere,  and  justified  tlie  course 
of  the  State  Court. 

Owing  to  the  importance  of  the  doctrine  there  establish ed^  we  make 
it  OUT  pleasant  duty  to  herein  transcribe  the  following  hinguage  which 
fell  fi-om  the  pen  of  Chief  Justice  Marshall,  the  organ  of  the  Court  in 
that  case  :  "  It  is  not  to  be  admitted  that  the  Court  whose  judgment 
has  been  reversed  or  affirmed,  can  rejudge  that  reversal  or  affinjianco; 
but  it  must  be  conceded  that  the  court  of  dernier  ressort  in  evei-y  State 
decider  upon  its  own  jurisdiction  and  upon  the  jurisdiction  of  all  the 
inferior  courts  to  which  its  appellate  power  extends."  *  *  • 
Neither  the  judgment  nor  mandate  of  this  Court  prescribed,  in  term*, 
the  judgment  which  should  be  amended  by  the  court  of  errors  of  New 
York.  This  Court  proceeded  to  order  that  the  cause  be  remaqded  t^ 
the  said  court  for  the  correction  of  errors  with  direction  to  conform  its 
judgment  to  the  opinion  of  this  Court.      ♦      ♦      « 

*^  The  judgment  rendered  in  the  court  of  errors  being  thus  reversed, 
because  of  this  exemption,  it  was  for  the  court  of  errors  to  inquire  and 
decide  in  what  manner  it  should  conform  its  judgment  to  this  opinion. 
Had  tlu'  Court  re-entered  its  fomier  judgment,  the  direct  opposition  of 
this  proi  ceding  to  the  mandate  would  have  been  apparent.  But  thifi 
was  not  done."      ♦      *       » 

'*  If  tlie  jurisdiction  of  the  court  for  the  correction  of  errors  does  not, 
accoi-diug  to  the  laws  by  which  the  judicial  system  of  New  York  is 
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organized,  enable  that  court  to  notice  errors  in  fact  in  the  proceedings 
of  the  Supreme  Court,  not  apparent  on  the  face  of  the  record,  it  is  diffi- 
cult to  perceive  how  that  court  could  confofm  its  judgment  to  that  of 
this  Court  otherwise  than  by  quashing  its  writ  of  error  to  the  Supreme 
Court.  Had  that  been  its  original  judgment,  it  is  not  believed  that 
this  Court  would  have  reversed  it ;  and  we  do  not  think  that,  as  now 
rendered,  it  can  be  held  to  be  erroneous." 

The  similarity  between  the  two  cases  is  made  apparent  by  the  fore- 
going quotations.  In  tlie  present  instance,  as  no  judgment  rendered 
by  us  on  appeal  could  affect  or  benefit  parties  who  were  not  appellante 
in  the  case,  it  is  difficult  to  conceive  how  we  could  attach  such  an  effect 
as  to  parties  similarly  situated  in  a  judgment  rendered  by  the  Supreme 
Court  of  the  United  States. 

Hence,  we  have  concluded  to  order  the  following  decree : 

Considering  that  the  judgment  rendered  in  this  Court  against  the 
Factors  and  Traders'  Insurance  Company  in  this  cause  has  been  re- 
versed and  set  aside  by  the  Supreme  Court  of  the  United  States  on  a 
writ  of  error  obtained  by  said  Insurance  Company,  it  is  ordered,  ad- 
judged and  decree  that  our  said  judgment  rendered  against  the  Factors 
and  Traders'  Insurance  Company  is  now  reversed  and  set  aside ;  and 
that  in  order  to  conform  with  the  opinion  of  the  aforesaid  Supreme 
Court,  the  judgment  rendered  against  said  Insurance  Company  in  the 
Fifth  Dif.trict  Court  for  the  parish  of  Orleans  in  the  case  entitled  Widow 
Mary  Murphy  vs.  The  Factors  and  Traders'  Insurance  Company  et  al. 
be  and  the  same  is  hereby  annulled,  avoided  and  reversed ;  and  that 
said  cause  be  remanded  to  the  Civil  District  Court  for  the  parish  of 
.  1*^  Orleans,  now  vested  with  jurisdiction  over  the  same,  to  be  therein  pro- 
JL.       ceeded  with  accoriing  to  law  and  the  views  herein  expressed. 

It  is  further  orSebed  that  Widow  Mary  Murphy  be  allowed  to  proceed 
under  the  mortgage  to  a  sale  of  the  mortgaged  property,  and  that  the 
funds  realized  from  said  sale,  as  well  as  from  the  accounting  which  the 
Factors  and  Traders'  Insurance  Company  is  hereby  ordered  to  make  of 
the  rents  and  revenues  which  said  company  has  received  on  account  of 
said  property,  be  brought  into  court  for  distribution  and  that  the  same 
be  applied  as  follows: 

1.  To  the  payment  of  the  costs  incurred  and  to  be  incurred  in  order 
to  effect  said  sale. 

2.  To  reimburse  the  Factors  and  Traders'  Insurance  Company  in  all 
disbursements  made  for  the  payment  of  taxes  and  prior  liens  uid  for 
the  preservation  of  said  property  from  h^ss  and  deterioration. 
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3.  To  tlie  payment  in  equal  shares  of  the  mortgage  of  said  Widow 
Murphy  and  of  the  Factors  and  Traders'  Insurance  Company. 

It  is  further  ordered  that  all  costs  incurred  by  the  appeal  of  the  said 
Insurance  Company  to  this  Court,  and  by  the  writ  of  error  from  the 
Supreme  Coui't  of  the  United  States,  and  all  costs  incurred  in  the  lower 
court  in  the  case  of  Widow  Murphy  vs.  Factors  and  Traders'  Insurance 
Company,  except  as  heieinabove  provided  for  to  effect  the  sale  of  the 
mortgaged  property,  be  paid  by  said  Widow  Mary  Murphy. 


No.  9168. 
Marie  L.  Budd  et  al.  vs.  Ja3ies  D.  Houston,  Tax  Collector,  et  al. 

Though  tho  State  cannot  be  naed  in  a  State  court,  yet  where  an  abjudication  of  immoTahlo 
property  at  a  tax  sale  has  been  made  to  the  State,  in  a  salt  against  the  tax  collector 
making  the  sale,  and  the  recorder  of  mortgages  who  had  recorded  the  assignment  alleged 
to  be  void,  and  the  register  of  conveyances  charged  with  the  duty  of  recording  the  tax 
title,  bronght  by  the  original  owners  In  possession,  the  proceedings  connected  with  the 
sales  from  the  assessment  to  the  sale  may  be  reviewed  by  the  conrt  and  Judgment  ren- 
dered maintaining  or  annulling  the  sale  and  ordering  the  erasure  of  the  inscriptions. 

The  State  may  not  be  concluded  by  an  adverse  judgment  in  the  premises  from  asserting  her 
rights  to  the  property  in  a  diret  action  or  other  proper  procee^^g. 

A    PPEAL  from  the  Civ'il  District  Court  for  the  Parish  of  Orleans. 
nL    Tissot,  J. 


B.  B,  Forman  f  jr  Plafntiffs  and  Appellants. 
BUmc  dk  Butler  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  allege  in  substance  that  tliey  are  the  owners 
of  certain  property  in  the  city  of  New  Orleans,  described  in  their  peti- 
tion; that  said  property  has  been  illegally  sold  at  a  tax  sale  and  adju- 
dicated to  the  State  in  1875,  and  had  againbeen  exposed  to  sale  in  1883 
ior  taxes  and  a  second  time  adjudicated  to  the  State. 

The  nullity  of  said  sales  and  adjudications  is  averred  on  account  of 
radical  defects  in  the  proceedings  unnecessary  to  mention  specifically. 

It  is  furtlier  alleged  that  these  sales,  though  null,  cast  a  cloud  on  the 
title  of  the  petitioners  to  the  property,  and  the  tax  collector,  J.  D. 
Houston,  by  whom  the  last  apjudication  was  made,  was  sought  to  be 
restrained  by  an  injunction  from  recording  any  conveyance  of  the  prop- 
erty under  such  adjudication,  and  he,  and  the  recorder  of  conveyances, 
and  the  recorder  of  mortgages,  and  the  city  of  New  Orleans,  were  cited 


96    0591 

HI    658 


Digitized  by  VjOOQIC 


,^ 


960  SUPREME  COURT  OF  LOUISIANA. 


Badd  et  al.  vs  Tax  Collector  et  al. 


as  defendants ;  and  it  was  prayed  that  said  sales  and  a4jndication8  be 
declared  null  and  their  registry  be  forbidden  and  erased  if  already 
made,  etc. 

'James  D.  Honston,  the  tax  collector,  appeared  and  filed  an  exception, 
to  the  eifectthat  the  court  was  "  without  jurisdiction  to  hear  and  deter- 
mine the  validity  of  the  title  of  the  State  to  the  property  in  the  absence 
of  consent  on  the  part  of  the  State." 

This  exception  was  sustained  and  the  suit  with  respect  to  Houston, 
tax  collector,  was  dismissed,  and  from  this  judgment  this  appeal  is 
taken. 

The  evident  meaning  of  the  exception  is,  that  this  is  a  suit  against 
the  State,  and  that  the  State  cannot  be  sued  without  her  consent. 

The  State  is  not  sued  in  this  case,  though  it  is  asked  that  the  Attor- 
ney General  be  notified  of  the  proceeding ;  but  no  appearance  has  been 
entered  for  the  State  and  no  claim  set  up  by  the  State  herein  to  the 
property  in  question.  The  State  may  have  an  interest  in  the  suit,  as  it 
was  doubtless  under  the  authority  of  the  State  that  the  tax  collector 
proceeded  in  making  the  sale  complained  of.  The  State,  however,  is 
no  party  directly  to  the  suit. 

The  question  then  arises,  whether  a  suit  of  this  character  can  be 
brought  against  the  officer  or  officers  whose  acts  are  charged  to  be  ille- 
gal and  enquiry  made  into  the  alleged  irregularities  of  their  proceed- 
ings, and  the  same  judicially  determined,  where  the  State  is  no  party  to 
the  suit,  although  the  State  apparently  may  be  interested  therein. 

It  is  well  settled  that  where  an  officer  is  proceeding  to  collect  a  State 
tax  illegally,  either  on  account  of  a  void  assessment  or  irregularity  in 
the  mode  of  collecting,  or  for  other  cause,  though  the  State  is  interested 
in  such  proceeding  and  the  officer  is  acting  under  the  direct  aathority 
from  the  State,  that  the  proceedings  may  be  arrested  by  injunction  in  a 
suit  against  the  officer  alone.     Blackwell  on  Tax  Titles,  p.  553  et  9eq. 

It  seems  equally  clear  that  where  the  sale  has  been  consummated  and 
the  property  has  been  adjudicated  to  the  State,  but  the  tax  collector 
has  not  registered  the  sale,  that  the  owner  may  enjoin  the  officer  from 
registering  the  sale  to  prevent  a  cloud  being  cast  on  his  title  by  such 
registry. 

We  think  the  doctrine  may  be  extended  further,  and  that,  even  where 
the  adjudication  has  been  made  to  the  State  and  the  sale  recorded,  that 
judicial  inquiry  may  be  made  into  the  character  of  the  proceedings  in  a 
suit  against  the  officers  whose  acts  are  complained  of  and  the  nulli- 
ties charged,  if  they  exist,  declared  and  the  proceedings  annulled  and 
set  aside. 
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The  true  doctrine,  as  wo  gather  from  frequent  adjudications,  seems 
to  be  that  although  a  State  cannot  be  sued  without  her  consent,  yet  an 
action  can  be  maintained  against  individuals  without  such  consent, 
though  the  judgment  rendered  in  such  case  may  involve  the  right  or 
title  of  the  State  to  property  held  by  such  persons  as  the  State's  agents, 
and  the  existence  and  evidence  of  such  title  depend  on  the  acts  or  pro- 
ceedings of  such  persons  acting  as  officers  of  the  State. 

This  whole  question  has  been  recently  thoroughly  considered  and 
discussed  in  the  celebrated  case  of  the  United  States  vs.  Lee,  107  U.  S. 
196,  being  an  action  to  recover  the  Arlington  estate,  which  had  been 
sold  at  tax  sale  and  bought  at  such  sale  by  the  United  States,  and  the 
suit  was  instituted  against  the  custodians  of  the  property.  In  that  case 
all  the  authorities  and  decisions  bearing  on  this  important  question 
were  critically  reviewed,  and  judgment  rendered  annulling  the  tax  sale, 
evicting  of  those  in  charge  of  the  ]>roperty  and  restoring  the  original 
owner  to  the  possession  of  the  same.  It  was  therein  announced  that  the 
principle  on  which  that  decision  rested  was  equally  applicable  to  each 
of  the  States,  where  the  title  of  a  State  to  property  might  be  involved. 
See  also  Miegs  vs.  McClung,  9  Cranch,  11 5  Osborne  vs.  Bank,  9  Whea- 
ton,  738;  Grisar  vs.  McDowell,  6  Wall.  363  j  Brown  vs.  Huger,  21 
Howard,  305. 

It  is,  however,  urged  that  the  instant  case  differs  from  that  of  United 
States  vs.  Lee  and  other  "bases  above  cited,  in  this  respect :  that  the  per- 
sons made  defendants  in  these  cases  were  in  the  actual  possession  of 
the  property,  although  holding  for  the  government ;  wheretts,  in  this 
'  case,  the  parties  against  whom  the  suit  is  directed  are  not  in  possession. 

We  do  not  think  that  this  distinction  or  difference  is  material.  In 
those  cases,  as  stated,  the  parties  sued  were  but  custodians  or  occu- 
pants of  the  property  for  the  government,  which  claimed  title  to  the 
property,  and  therefore  but  nominal  defendants.  Yet  the  entire  pro- 
ceedings, upon  which  the  claim  of  the  goveinmentwas  founded,  were 
reviewed  by  the  court  and  declared  void,  and  the  title  under  them  pro- 
nounced a  nullity,  the  keepers  in  charge  evicted,  and  the  original  or 
true  owners  put  in  possession. 

We  think  these  cases  are  even  stronger  in  favor  of  the  principle  in 
qn^tion  than  a  case  like  the  present  one,  where  the  original  owners 
have  never  been  divested  of  possession  by  the  State,  and  where,  being 
in  possession,  they  are  but  seeking  to  remove  a  cloud  on  their  title, 
resulting  from  the  acts  of  persons  deriving  their  authority  from  the 
State. 
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It  is  charged  here  that  this  cloud  is  produced  l»y  the  registry  of  a 
void  assessment  by  the  recorder  of  mortgages,  by  the  several  illegal  ad- 
judications and  the  threatened  registry  of  the  same,  and  the  Court  id 
asked  to  review  these  alleged  illegal  tax  proceedings  and  acts  of  these 
several  officers,  and  if  the  complaint  of  the  petitioners  is  well  founded, 
to  apply  the  corrective  and  declare  the  acts  null. 

We  are  satisfied  that  under  the  precedents  cited  the  court  is  author- 
ized t4)  do  so.  We  are  not  called  on  to  determine  now  what  effect  such 
action  on  the  part  of  the  court  may  have  on  the  right  or  title  of  the 
State  under  these  adjudications,  or  whether  tlie  right  or  claim'  of  the 
State  may  be  concluded  or  even  prejudiced  thereby.  That  is  a  matter 
to  be  determined  should  the  State,  disregarding  the  proceeding  and 
judgment  against  these  officers  or  individuals,  assert  her  title  to  the 
property  by  a  direct  action  or  otherwise. 

In  conclusion,  it  seems  to  us  if  the  State  can  take  the  property  of  one 
of  her  citizens  without  warrant  of  law  or  under  proceedings  thataie 
absolutely  null,  according  to  the  allegations  in  this  case — which  allega- 
tions, for  the  purpose  of  the  exception,  we  must  assume  to  be  true— 
and  that  the  party  thus  despoiled  is  precluded  from  making  any  com- 
plaint or  having  his  grievance  settled,  on  the  technical  plea  that  the 
State  cannot  be  sued  and  is  thus  absolutely  without  a  remedy  for 
the  wrong  suffered,  then  the  solemn  guarantee  in  the  Constitution  of 
the  United  States  and  of  the  several  States,  that  no  person  shall  be 
deprived  of  his  proi)erty  without  due  process  of  law,  and  that  the  same 
shall  not  be  taken  for  public  use  withoi^t  due  compensation,  would 
prove  to  be  the  veriest  mockery.  Constitution  of  the  U.  S.  art.  5  of 
Amendments ;  Const,  of  La.  art.  156. 

The  doctrine  of  the  immunity  o.f  a  Stiite  from  suit  is  derived  from 
that  principle  of  the  English  law  formulated  into  a  maxim,  "  that  the 
king  cannot  be  sued  in  his  own  courts ;"  but  the  principle  has  not  been 
rigidly  and  technically  applied  in  American  jurisprudence,  though 
never  literally  controverted.  Even  in  England,  however^  it  is  no  longer 
a  truism  that  the  ^'  king  cannot  be  sued,^'  for  there,  at  the  present  time, 
the  proceeding  known  as  the  '^petition  of  right"  affords  a  subtle 
method  by  which,  as  in  other  instances,  crude  aphorisms  adopted  in 
the  early  dawn  of  British  civilization,  and  standing  out  as  so  many  l^al 
hydras  in  the  way  of  justice,  may  be  circumvented.  And  now,  h 
means  of  this  pi  ocess,  the  sovereign  may  be  reached  and  the  propert 
rights  of  the  crown  be  made  the  subjects  of  judicial  inquiry  and  deter- 
mination. 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  DECEMBER,  1884. 


ms 


Saccession  of  Geddes. 


It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgnieiit  of  " 
the  lower  court  be  auDulled,  avoided  and  reversed;  that  the  exeoptiou 
filed  by  J.  D.  Houston,  tax  collector,  be  overruled  and  the  caii^^e  re- 
manded to  the  lower  court,  to  be  proceeded  with  according  to  law,  at 
the  cost  of  the  appellee. 

Judgment  reversed. 


No.  9200. 
Succession  of  John  Geddes. 

Where  an  appeal  has  been  granted,  tinder  a  mandanias  from  thia  Coort,  in  conformity  t^  oitr 
ruling,  a  motion  to  dismiss,  based  npon  the  same  grounds  as  was  the  refosal  of  tho  ]4wer 
onnrt  to  grant  the  appeal,  cannot  prevail . 

Where  three  separate  issnes  are  made  in  the  settlement  of  a  saccession,  all  tendipir  to  cine 
conolosion,  and  are  the  subtects  of  separate  Jodgments,  they  may  be  all  brougUt  up  in  a 
single  appeal,  and  one  appeal  bond  is  safficient. 

The  fonctions  of  an  executor  are  at  an  end  when  he  has  discharged  the  debts  and  tofracleH 
and  rendered  his  account.  He  cannot  afterwards  prolong  his  administration  for  tin:  pqi - 
I>ose  of  effecting,  by  suit,  a  liquidation  of  the  conjugal  community  that  existed  HiVtwr^n 
the  testator  and  his  surviving  spouse,  and  a  partition  of  the  community  prQp4*rty,  not 
even  if  joined  by  the  heirs  in  such  suit.  . 

When  his  duties  have  terminated  and  his  account  homologated  he  cannot  properly  refund  the 
demand,  made  by  the  widow  in  community  or  heirs,  to  surrender  the  property  in  h'jn 
hands  to  them.  The  settlement  ef  the  community  and  partition  of  the  propter ty  diuaI 
be  left  to  them. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

T.  Oilmare  <&  Sans  for  the  Appellant. 

J.  Ad,  Bozier  and  W,  B,  Lancaster  for  the  Appellees. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Mavnino,  J.  There  are  two  appeals — the  first  embracing  three  sev- 
eral judgments — one  on  a  rule  taken  by  Mrs.  Geddes  on  the  executors  to 
pay  legacies,  etc.  and  close  their  administration ;  the  second,  decreeing  a 
liquidation  of  the  community  in  order  to  determine  the  respective  rights 
of  the  widow  and  the  heirs  of  the  deceased ;  the  third  for  the  taking 
of  depositions  of  witnesses  before  a  notary.  The  other  appeal  l&  from 
the  final  judgment  discharging  the  rule  taken  by  Mrs.  Geddes  on  the 
executors  to  surrender  the  property,  assets,  and  funds  of  the  succession* 
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"  1.  The  first  ground  for  dismissal  is  that  one  of  the  judgments  is  in- 
terlocutory, did  not  need  the  signature  of  the  judge,  and  not  having 
been  taken  at  the  same  term  at  which  it  was  rendered,  the  appeal 
should  have  been  taken  by  petition. 

The  appeal  was  granted  under  a  mandamus  from  this'.Coart,  and  in 
the  opinion  therein  rendered  we  eaid  the  judgment  was  final  as  to  the 
matter  therein  embraced.  The  appeal  was  taken  during  t^e  term  iD 
which  the  judgment  was  signed. 

2.  Objection  is  made  to  the  certificate  of  the  clerk,  but  we  find  it  in 
form,  and  the  clerk  has  copied  all  the  record.  That  he  did  not  specify 
to  which  order  or  judgment  each  paper  or  document  was  applicable 
doubtless  creates  confusion,  but  that  fault  is  not  imputable  to  the  ap- 
pellant. 

3.  That  the  record  and  certificate  were  made  under,  the  instructions 
of  the  appellant^s  counsel  appears  to  be  an  error  of  fact.  None  were 
given. 

4.  That  three  separate  bonds  should  have  been  given  for  the  appeal 
from  the  three  several  orders.  The  bond  was  given  in  conformity  to 
the  orTler  of  the  judge  rendered  upon  our  mandamus,  and  also  in  con- 
formity to  the  ruling  in  Sue.  Clark,  30  Ann.  801. 

5.  We  said  in  the  opinion  on  the  mandamus  that  the  suspensive  ap- 
peal necessarily  suspended  also  the  order  for  taking  depositions. 

Had  the  movers  attentively  read  that  opinion,  they  would  liave  found 
most  of  the  objections  they  now  raise  already  answered. 
The  motion  is  denied. 


On  the  Merits. 

Todd,  J.  John  Geddes  died  in  the  city  of  New  Orleans,  on  the  17th 
of  January,  1883,  leaving  a  last  will  which  made  special  legacies  to  the 
surviving  wife  and  several  other  persons,  and  bequeathed  the  remainder 
to  his  next  of  kin  under  universal  title,  and  appointed  J.  A.  Shake- 
speare and  Alden  McClellan,  executors. 

The  property  left  by  the  testator  was  inventoried  at  $147,910  84  and 
was  all  community  property  acquired  during  the  marriage  between  him 
and  his  surviving  spouse.  There  were  no  debts  except  those  of  the  last 
illness  and  the  funeral  charges. 

The  debts  and  special  legacies  have  all  been  discharged. 

There  are  appeals  before  us  from  four  judgments : 

1.  One  discharging  a  rule  on  the  executors  to  pay  the  legacies  and 
erect  a  tomb  over  the  remains  of  the  deceased. 
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2.  A  second  decreeing  a  liquidation  of  the  community  bot^veen  the 
deceased  and  his  surviving  widow,  in  an  action  for  that  purpose  iuf^ti- 
tuted  by  the  executors. 

3.  A  third  ordering  the  taking  of  depositions  to  be  used  in  the  parti- 
tion or  settlement  of  the  community,  and 

4.  Fourth  and  lastly  a  judgment  discharging  a  rule  taken  by  Mrs. 
Geddes  on  the  executors  to  surrender  the  property  and  assets  of  the 
succession  to  herself  and  the  residuary  legatees. 

Mrs.  Geddes  is  appellant  from  these  several  judgments. 

Inasmuch  as  it  appears  that  the  executors  have  discharged  the  lega- 
cies and  erected  the  tomb,  and  since  the  order  providing  for  t!ie  taking 
of  the  depositions  mentioned  depends  on  the  determination  of  tlio  guit 
for  the  liquidation  and  partition  of  the  community,  we  shall  confine 
our  attention  to  the  consideration  of  the  judgment  and  proceedings  of 
this  last  named  case  and  of  that  rejecting  the  widow's  demand  for  the 
surrender  of  the  property. 

First — As  stated  before,  the  debts  and  legacies  have  been  discharged. 
The  property  in  the  hands  of  the  executors  belongs  jointly  to  the  widow 
and  the  legatees  under  universal  title.  There  was  no  necessity  for  the 
executors  to  prolong  their  possession  of  it  till  the  liquidation  of  the 
community  and  partition- of  the  property  thereof  could  be  <^tlefted- 
Their  continued  possession  of  it  was  not  required  for  sucli  [uirpose* 
Evfen  if  it  be  true  that  upon  a  settlement  of  the  community  the  widow 
would  be  largely  indebted  to  the  heirs  or  legatees,  such  fact  would  not 
justify  any  a^^tion  on  the  part  of  the  executors  looking  to  the  beneJit  of 
the  latter.  It  is  to  be  presumed  that  without  the  aid  of  the  executors 
they  would  be  able  to  take  care  of  themselves  and  secure  their  own 
rights,  and  the  law  affords  every  means  and  facility  for  doing  so  that 
it  does  to  other  parties  similarly  situated. 

In  point  of  fact  the  functions  of  the  executor  ceased  when  the  debts 
were  paid  and  the  special  legacies  discharged.  Nor  does  it  aliect  the 
question  that  the  heirs  joined  the  executors  in  this  settlement  oi-  parti- 
tion suit.  The  institution  of  such  a  suit  was  wholly  unauthorized  and 
the  irregularity  was  not  cured  by  action  of  the  heirs.  They  ciiiild  not 
legally  join  the  executors  in  such  an  unwarranted  action.  €.  C*  Arts. 
1668  to  1671 ;  4  Ann.  571 ;  6  Ann.  61 ;  32  Ann.  a21. 

It  is  however  urged  that  Art.  1135  of  the  Civil  Code  furnifllief^  a  jus- 
tification for  such  a  suit.  This  article  is  found  in  the  chapter  of  the 
Code  which  treats  of  the  administration  of  vacant  successions,  and  it 
might  be  well  doubted  whether  it  refers  even  indirectly  to  the  duties 
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of  executors,  but  apart  from  thlB,  a  careful  reading  of  the  article  and 
comparing  it  with  the  French  text  fully  satisfies  us  that  the  word  '^com- 
munity"  in  the  article  has  no  reference  to  the  conjugal  commtmity. 

Second — It  follows  as  a  corollary  from  the  foregoing  that  the  legal 
functions  of  the  executor  having  terminated  and  all  the  purposes  of 
their  appointment  having  been  accompHshe'd,  and  their  account  having 
been  filed  and  homologated,  nothing  more  was  left  for  them  to  do  but 
to  surrender  the  property  to  the  joint  owners,  leaving  them  to  make  all 
necessary  settlements  between  themselves.  Sue.  Banm garden,  36  Ann. 
46. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgments  of 
the  lower  court  appealed  froiti  be  annulled,  avoided  and  reversed,  and 
proceeding  to  render  such  judgments  as  should  have  been  rendered,  it 
is  farther  ordered  that  the  exception  of  Mrs.  Geddes  to  the  suit  for  the 
liquidation  and  partition  of  the  community  be  sustained  and  said  suit 
dismissed,  and  that  the  rule  taken  on  tlie  executors  for  the  surrender 
of  the  property  in  their  charge  to  the  widow  and  heirs  of  John  Geddes 
be  made  absolute.    Appellees  to  pay  costs  of  both  courts. 


No.  9219. 
Mk.  and  Mrs.  John  Shea  vs.  E.  S.  Reems. 

Where  a  penoD  with  his  hone  and  wagon  is  employed  by  another  to  perform  aerrices  for 
the  latter  at  a  fixed  wage  of  bo  maoh  per  week  and  certain  additional  commisaiona,  the 
payment  of  wages  establishes  the  relation  of  master  and  serrant,  implies  sabieetion  of 
the  latter  to  the  control  and  direction  of  the  former,  and  gives  rise  to  the  leeponaibility 
of  the  master  for  the  serraut's  negligent  ii^Juries  in  the  course  of  his  employmenL 

Where  the  servant  who  is  employed  to  peddle  goods  for  the  master  In  a  herae  and  wagon  is 
driving  to  the  latter's  store  to  get  goods,  each  diiving  is  in  the  discharge  of  his  duty  and 
in  the  coarse  of  his  employment,  thoagh  he  then  had  none  of  the  maeter*B  goods  in  his 
wagon  ;  and  ii^jary  iaflloted  by  negligent  driving  is  subject  to  a  role  otretpondmA  tmpe- 
rior. 

The  defense  of  contribntory  negligence  on  the  part  of  the  i^jnred  plaintiff  is  not  sustained 
by  the  proof,  and  the  damages  allowed  is  not  excessive. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


JS,  E,  Moise  for  PlaLatiffs  and  Appellees. 
Jonas  &  Nixon  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    This  is  an  action  for  damages  for  injury  t^  plaintif 
Mrs.  Shea,  resulting  from  being  knocked  down  and  run  over  by  a  hor» 
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and  wagon  driven  by  one  Rickert,  the  servant,  as  is  claimed,  of  defend- 
ant, and  occasioned,  as  alleged,  by  his  negligence,  without  fault  on  her 
part. 

From  a  verdict  and  judgment  awarding  $1000  damages  against  de- 
fendant he  prosecutes  the  present  appeal. 

He  assigns  as  grounds  of  error : 

1.  That  Rickert  was  not  the  servant  of  defendant. 

2.  That,  if  such  servant,  the  damage  claimed  was  not  done  by  him 
while  exercising  the  functions  for  which  he  was  employed. 

3.  That  Mrs.  Shea  was  guilty  of  contributory  negligence. 

4.  That,  in  any  event,  the  damages  awarded  are  excessive. 

I. 

The  €  videnco  leaves  no  doubt  that  Rickert  was  employed  by  defend- 
ant, Reems,  to  peddle  goods  for  the  latter  at  a  fixed  wage  of  six  dollars 
per  week,  with  an  additional  compensation  of  two  per  cent  on  the  price 
of  all  goods  sold,  and  with  the  privilege  of  keeping  any  excess  of  price 
for  which  he  sold  the  goods,  over  and  above  the  prices  limited  by 
Reems.  -       \ 

Under  the  textual  provisions  of  the  Code  this  contract  established 
the  relation  of  master  and  servant. 

Servants,  says  the  Code,  are  those  "  who  let,  hire  or  engage  their  ser- 
vices to  another  in  this  State,  to  be  employed  therein  at  any  work, 
commerce  or  occupation  for  the  benefit  of  him  who  has  contracted  with 
them,  for  a  certain  price  or  retribution,  or  upon  certain  conditions.^' 
Art.  163. 

"  There  are  three  kinds  of  servants,  viz.:  1.  Those  who  hire  out  their 
services  by  the  day,  week,  month  or  year,  in  consideration  of  certain 
wages;  2.  Those  who  engage  to  serve  for  a  fixed  time,  etc.;  3.  Appren- 
tice, etc."    Art.  163. 

Rickertr  clearly  belonged  to  the  first  class  of  servants,  and  Reems  bore 
to  him  the  correlative  relation  of  master. 

There  seems  little  need  to  refer  to  common  law  authorities  on  the 
subject,  but,  were  we  to  do  so,  they  would  afford  defendant  no  relief. 
In  that  system  the  test  of  the  relation  of  master  and  servant  is  found 
in  the  question  whether  oue  person  has  placed  himself  under  the  direc- 
tion and  control  of  another  iu  such  manuer  as  to  confer  upon  the  latter 
the  power  of  discharge  for  disobedience.  Cooley  on  Torts,  p.  532 ;  2d 
Thompson  on  Neg.  p  892,  aud  authorities  cited. 

Our  Code  ordinarily  iufers  such  power  of  control  and  discharge  from 
the  payment  of  wages.     We  find  the  same  rule  to  prevail  at  common 
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law,  where,  in  discussing  the  distinction  between  servants  and  inde- 
pendent contractors,  it  is  thus  stated  by  Mr.  Thompson :  **  Perhaps  the 
most  usaal  test  by  which  to  determine  whether  the  person  doing  the 
injury  was  a  servant  or  independent  contractor,  is  to  consider  whether 
he  was  working  by  the  job  or  at  stated  wages — so  much  per  day,  week 
or  month.  A  person  who  works  for  wages  *  *  *  is  a  servant,  and 
the  master  niust  answer  for  the  wrongs  done  by  him  in  the  coarse  of 
his  employment."    Thompson  on  Neg.  p.  912,  ^39. 

And,  indeed,  it  would  be  difficult  to  imagine  one  person's  binding 
himself  to  pay  a  fixed  compensation  weekly  for  the  service  of  another, 
if  the  latter  were  to  be  emancipated  from  the  former's  direction  and 
control  and  left  free  to  perform  the  service  or  not  at  his  whim,  or  to 
perform  it  in  a  manner  opposed  to  the  employer's  will,  and,  perliaps, 
yielding  him  no  benefit.  If  the  term  of  employment  had  been  for  one 
year  and  at  a  fixed  annual  compensation,  the  incongruity  of  such  a  con- 
struction would  be  more  striking ;  but  the  principle  is  identical. 

The  attempt  to  pervert  the  relation  between  Reemb  and  Rickert  into 
a  mere  bailment*  to  sell  go5ds  upon  commission  like  the  relation  be- 
tween a  cotton  factor  and  his  shipper,  is  entirely  negatived  by,  the  con- 
tract for  wages,  which  placed  Rickert's  time  and  labor  at  the  exclusive 
service  and  control  of  Reems  within  the  scope  of  the  employment. 

The  fact  that,  under  the  laws  of  the  United  States,  Rickert,  in  order 
to  peddle  tobacco  for  himself  or  anybody  else,  was  compelled  to  take 
out  a  license  in  his  own  name  does  not  affect  the  case.  Suppose  the 
Constitution  permitted  and  the  law  required  clerks  in  mercantile  houses 
to  take  out  a  license  on  their  occupation :  would  that  dest)x>y  the  rela- 
tion of  master  and  servant  between  them  and  their  employers  f 

Nor  is  the  case  affected  by  the  fact  that  Rickert  was  the  owner  of  the 
horse  and  wagon  which  he  was  driving.  It  is  not  denied  that  the  horse 
and  wagon  were  essential  to  the  service  for  which  he  was  -employed. 
In  fact,  at  the  date  of  the  employment  they  belonged  to  Reems,  who 
sold  them  to  Rickert  on  credit,  and  who  took  them  back,  after  the  ter- 
mination of  Rickert's  employment,  on  refunding  such  part  of  the  price 
as  the  latter  had  paid.  The  service  for  which  Rickert  was  employed 
was  to  peddle  goods  for  Reems  with  that  horse  and  wagon ;  in  driving 
the  same  in  that  business  he  was  acting  as  a  servant  in  the  course  of 
his  employment,  and  for  injury  done  by  him  the  rule  of  respondeat  su- 
perior applies,  independent  of  the  ownei*8hip  of  the  horse  and  wagon. 

II.       . 
It  is  claimed,  however,  that  at  the  time  of  the  injury  Rickert  was  not 
exercising  the  functions  for  whicli  he  was  employed.    This  is  based  on 
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the  fact  that  at  that  moment  he  had  none  of  Reems'  goods  in  his  wagon. 
But  it  is  clearly  proved  that  he  was  on  his  way  to  Reems'  store  to  get 
goods.  Wliether  he  was  goiiig  after  goods  for  the  first  time  that  morn- 
ing or  returning  for  more  aft^  having  sold  out  those  first  taken  does 
not  clearly  appear.  But  what  matters  it  f  Was  it  not  his  duty  and 
within  the  scope  of  his  employment  to  drive  the  horse  and  wagon  to  the 
store  in  order  to  get  goods  f  The  significant  fact  is,  that  he  was  the 
servant  of  Reems  to  peddle  goods  and  to  drive  a  horse  and  wagon  for 
that  purpose.  Why  was  he  driving  on  that  day  f  Obviously  in  the 
discharge  of  his  duty  as  such  servant,  which  bound  him  to  do  so. 
Whether  he  had  Reems'  goods  in  his  wagon  or  was  driving  to  get  them, 
if  his  driving  was  in  the  discharge  of  the  duty  of  his  service,  it  was,  in 
the  eye  of  the  law,  the  master's  driving,  and  for  negligent  injury  the 
rale  of  respondeat  superior  applies. 

We  never  apply  this  rule  without  a  sense  of  its  hardships  on  tha 
master }  but  it  has  been  settled  on  a  broad  balancing  of  reason  and 
equitieif,  eaidjudicis  est  dieere,  non  donare,  legem. 

m. 

The  charge  of  contributory  negligence  is  not  sustained  by  the  evi- 
dence. Mrs.  Shea  was  crossing  Annunciation  street  at  the  corner  of 
Calliope.  She  had  a  sun-bonnet  on  and  was  crossing  diagonally  from 
the  upper  side  of  Calliope  to  the  lower.  Hence,  not  only  was  her  vision 
obstructed  by  her  bonnet,  but  her  back  must  have  been  partially  turned 
towards  up-town,  the  direction  from  which  Rickert,  with  his  wagon, 
was  coming.  The  street  was  clear,  as  far  as  appears,  except  for  that 
wagon,  which,  at  the  time  when  she  started  across,  was  a  considerable 
distance  off.  There  was  no  reason  for  her  to  anticipate  that,  in  cross- 
ing, under  such  circumstances,  the  wagon  would  be  driven  so  rapidly 
as  to  reach  her,  or  so  carelessly  as  to  run  over  her.  It  was,  therefore, 
not  contributory  negligence  on  herpaTtnot  to  have  continued  her  looK- 
out  on  the  approaching  wagon.     Summers  vs.  Railroad,  34  Ann.  139. 

On  the  other  hand,  the  negligence  of  the  driver  was  of  the  grossest 
character.  According  to  his  own  account,  he  saw  her  and  saw  that  she 
had  on  a  sun-bonnet.  It  was  broad  day  and  there  was  ample  room  for 
him  to  have  passed  on  either  side  of  her.  He  was  driving  rapidly.  He 
ran  over  her  so  carelessly  and  recklessly  that,  even  after  it  was  done, 
he  was  ignorant  that  the  accident  happened  until  called  back  by  by- 
standers. His  own  account  is  a  curious  one :  ^^On  the  morning  that  this 
supposed  accident  happened  I  was  coming  down  leisurely  Annunciation 
street,  and  when  near  the  corner  of  Calliope  I  saw  some  woman  cross- 
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ing  with  a  sun-bonnet  on.  I  kind  of  hollowed  at  her  and  abe  didn't 
observe  me,  and  she  went  on.  I  stopped  and  then  polled  to  my  right 
by  Walshe's  grocery  store.  I  saw  then  that  this  woman  had  been  ^Fi»g 
down  on  the  track  of  the  Annunciation  cars.'^  This  is  all  he  has  to  say 
on  the  subject;  so  that  he  seems  to  have  been  so  negligent  as  to  be 
ignorant  whether  the  woman  was  standing  up  or  lying  down  when  he 
ran  over  her.  The  testimony  of  by-standers  convicts  him  of  inexcus- 
able negligence. 

IV. 

As  to  the  quantum  of  damages,  a  fractured  thigh,  six  to  eight  weeks 
motionless  confinement  between  sand-bags,  with  attendant  bed-sores 
and  sufferings,  a  short  leg,  liability  to  neuralgic  troubles,  and  other  in- 
juries indicated  by  the  medical  testimony,  seem  to  us  not  excessively 
compensated  by  a  verdict  of  one  thousand  dollars. 

Judgment  affirmed. 


1 «  No.  91»4. 

ZuBBRBiER  &  Behan  vs.  R.  S.  Morse  et  als. 

In  a  reyocatory  action  the  test  of  the  Jurisdiction  of  the  Supreme  Court  is  in  the  anoant 

claimed  uf  the  orifi^inal  debtor,  and  not  in  the  value  of  the  property  the  sale  of  which  is 

sought  to  be  revoked . 
The  Judfcraent,  if  the  action  is  maintained,  is  that  the  contract  is  avoided  only  as  to  its  effect 

on  the  complaining  creditor.    As  to  third  peraons^  it  remains  in  full  force.    Lobe  A 

Bloom  vs.  Arent,  33  Ann.  1086.    Aifirmed. 

PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
!n88ot,  J. 


.V 


A,  B,  Philips  and  Albert  Voorhies  for  Plaintiffs  and  Appellants. 
A,  0,  Leioia  and  T,  M,  Gill  for  Defendants  and  Appelleeb. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Appellee  nrges  that  we  have  no  jurisdiction  over  this 
case,  because  the  matter  in  dispute  does  not  exceed  in  amount  the  sum 
of  two  thousand  dollars. 

Plaintiffs  brought  this  suit  for  judgment  against  S.  W.  Sawyer,  in  th< 
sum  of  $1,491  77,  and  to  that  suit  he  joined  a  revocatory  action  again$ 
R.  S.  Morse,  for  the  nullity  of  a  sale  of  property,  amounting  to  $45,000 
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made  to  him  by  Sawyer,  on  the  ground  that  the  sale  was  made  in  fraud 
of  the  latter's  creditors. 

The  allegations  of  the  petition  embrace  matters  which  point  both  to 
the  action  *'  en  dSelannxHon  de  m'TTm/a^ion,"  %nd  to  the  revocatory  action, 
bat  the  nature  of  the  relief  which  they  ask  unmistakably  characterizes 
their  suit  as  a  revocatory  action.  This  is  conceded  by  their  counsel, 
who  treat  the  suit  as  a  revocatory  action  throughout  the  whole  discus- 
sion, in  three  briefs. 

Bnt  they  contend  that  as  between  plaintiffs  and  the  defendant,  Morse, 
the  matter  in  dispute  is  the  validity  of  his  title  to  property  amounting 
in  yalue  to  $45,000,  and  that,  therefore,  this  Court  has  jurisdiction,  nt 
least  over  that  branch  of  the  case  which  involves  the  interest  of  that 
defendant.  Their  proposition  has  no  sanction  in  law,  and  finds  no 
support  in  jurisprudence. 

The  effect  of  the  judgment  in  a  revocatory  action  does  not  absolutely 
affect  the  validity  of  the  whole  title  of  the  vendee  in  the  sale  alleged 
to  have  been  made  in  a  fraud  of  the  vendor's  creditors. 

The  effect  of  the  judgment  in  such  cases  is  defined  by  the  textual 
provisions  of  our  code  where  it  treats  of  this  subject.  Art.  1977  reads : 
"  The  judgment  in  this  action,  if  maintained,  shall  be  that  the  contract 
be  avoided  as  to  its  effect  on  the  complaining  creditors,  and  that  all 
the  property  or  money  taken  from  the  original  debtor's  estate,  by  virtue 
thereof,  or  the  value  of  such  property  to  the  amount  of  the  debt,  be 
applied  to  the  payment  of  the  plaintiff." 

It  follows,  therefore,  that  the  utmost  effect  which  can  result  to  Morse 
from  a  judgment  in  favor  of  plaintiffs  would  be  to  subject  the  property 
whi^i  he  has  acquired  of  Sawyer,  to  the  execution  of  the  judgment 
obtained  by  them  against  their  debtor,  Sawyer,  in  the  sum  of  $1,491  77 
exclusive  of  interests  and  costs.  His  title  to  the  property  quoad  third 
persons  would  not  be  in  the  least  affected  by  the  judgment  in  favor  of 
plaintiffs.  And  the  latter  could  only  seize  as  much  of  the  property 
transferred  to  Morse  as  would  be  sufficient  to  satisfy  their  judgment. 

The  identical  question  of  jurisdiction  has  already  been  before  us,  and 
was  decided  in  the  sense  indicated  by  our  present  reasoning.  Lobe  & 
Bloom  vs.  Arent  et  al.  33  Ann.  1086. 

In  that  case  the  amount >of  the  judgment  against  the  original  debtor 
was  less  than  $1000,  the  lower  limit  of  our  jurisdiction  at  that  time, 
and  the  propei*ty  subjected  to  the  revocatory  action  exceeded  that  amount 
in  value.  We  held  that  the  amount  of  the  original  moneyed  demand 
against  the  debtor,  and  not  the  amount  of  the  property'  transferred  was 


Digitized  by  VjOOQIC 


n 


972 


SUPREME  COURT  OF  LOUISIANA. 


tVv 


Liohtenstein  Bros.  &.  Co.  vs.  Gillett  BTOthera. 


the  trae  test  of  oar  jarisdiction^  because  the  real  issae  between  the 
plaintiff  aud  the  defendant  in  the  revocatory  action  was  the  right  of 
the  former  to  enforce  the  execution  of  his  judgment  in  a  snm  less  than 
$1000  against  property  hela  by  the  latter^  and  acquired  from  the  for- 
mer's debtor. 

This  is  practically  the  case  in  hand. 

Appellants'  reliance  on  the  case  of  the  State  ex  rel  Bloss  vs.  Judges, 
33  Ann.  1*351,  cannot  avail  them.  In  that  case  the  suit  against  the  holder 
of  the  mortgage  was  an  action  "  en  declaration  de  simulaHon,'"  aud  the 
effect  of  the  judgment  on  the  mortgagee  would  have  been  the  cancella- 
tion of  his  entire  mortgage  which  was  In  a  sum  of  $12,000.  Hence  we 
held  that,  although  the  claim  of  plaintiff  against  the  original  debtor 
did  not  exceed  $1000,  the  amount  in  dispute,  quoad  the  mortgagee,  was 
within  our  jurisdiction. 

We,  therefore,  conclude  that  we  h^e  no  jurisdiction  over  the  present 
controversy.  But  we  cannot  dismiss  this  appeal,  because  we  had  jaris- 
diction  at  the  time  it  was  brought  to  this  Court,  in  April,  1884,  before 
the  adoption  of  the  constitutional  amendment  which  changed  the  lower 
limit  of  our  jurisdiction.  Walmsley  vs.  Nicholls,  36  Ann.,  not  yet  re- 
ported. 

An  appellant  cannot  be  punished  by  the  dismissal  of  his  appeal, 
because  the  jurisdiction  of  the  tribunal  to  which  he  had  properly  re- 
turned his  appeal,  is  divested  by  subsequent  legislation. 

On  the  face  of  tke  papers  it  appears  that  the  jurisdiction  belongs  to 
the  court  of  appeals. 

It  is,  therefore,  ordered  that  this  appeal  be  stricken  from  our  docket 
and  that  it  be  transferred  to  the  court  of  appeals  for  the  circuit  of  New 
Orleans.    Costs  to  abide  the  final  decision  of  the  cause. 


i 


No.  9208. 

LiCHTENSTEIN   BrOS.  &   CO.   VS.   GrILLETT   BROTHERS. 

Where  the  right  of  plaintiffii  to  maintain  an  attachment  against  the  property  of  the  defend^ 
ants  has  been  pnt  at  iasae  by  an  intervenor  who  claims  possession  of  the  property  onder 
seiEore  as  a  reoeiTer  appointed  by  the  conrt  of  another  State,  and  one  of  the  defeadantr^ 
a  member  of  the  commercial  firm  saed,  confesses  Judgment  for  plaintifls'  debt  in  behal 
of  his  Arm,  which  confession  Is  questioned  as  to  its  effect,  and  the  cause  has  been  mill 
mitted  after  evidence  introduced  and  argument  heard,  and  been  taken  nnder  advisemfliil 
the  judge  should  not  replace  the  case  on  the  docket  in  the  same  condition  as  when  snb 
mitted.    There  were  issues  to  be  determined  and  he  should  have  tried  them. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


T,  J,  Seinmes  <&  Payne  for  Plaintiffs  and  Appellants. 

Gibson,  Hale  <&  Montgomery  and  B.  TXtche  for  Defendants  and  Appel- 


lees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs  attached  a  stock  of  merchandise  alleged  to 
belong  to  the  defendants,  non-residents  of  this  State,  found  in  the  city 
of  New  Orleans. 

E.  A.  Augier,  a  receiver  appointed  by  tfee  Fulton  County  Court  of 
Georgia,  in  the  course  of  insolvency  proceedings  in  said  court  against 
the  defendants,  intervened  in  the  suit,  denied  the  right  of  the  plaint- 
iffs to  proceed  by  attachment  against  the  said  Gillett  Bros,  and  clahned 
by  virtue  of  his  receivership  to  be  entitled  to  the  possession  of  said 
property  or  the  proceeds  of  the  same. 

One  of  the  members  of  the  firm  of  Grillett  Bros.,  in  the  name  of  said 
firm,  filed  an  answer  acknowledging  the  correctness  of  plaintiffs'  de- 
mand and  confessing  judgment  therefor. 

A  curator  ad  hoc  was  appointed  to  represent  the  defendants,  but  he 
does  not  appear  to  have  been  cited,  though  after  the  cause  was  submit- 
ted he  filed  an  answer  containing  the  general  issue. 

The  plaintiffs  answered  the  intervention  of  Augier,  receiver,  by 
denying  his  right  tcr  stand  in  judgment,  and  alleged  that  the  goods 
attached  had  been  removed  to  this  city  before  his  appointment,  and 
had  been  seized  and  sold  under  this  and  other  attachments  before  his 
intervention  had  been  filed. 

The  following  formal  submission  of  the  cause  appears  in  the  record: 
"  This  case  came  up  this  day,    ♦    «    *    and  after  hearing  the  plead- 
ings, evidence  and  counsel  having  been  submitted,  the  court  took  the 
same  under  advisement,  with  leave  to  file  testimony  taken  by  consent " 
— ^the  same  being  filed  on  the  13th  of  February. 
On  the  5th  of  March  following,  the  judgment  was  rendered  (quoting): 
'^  For  the  reasons  assigned  in  the  written  opinion  of  the  court  this 
day  delivered  and  filed,  it  is  ordered  that  this  case  be  remanded  to  the 
docket,  to  be  proceeded  with  according  t-o  law." 

From  this  judgment  or  order  the  plaintiffs,  and  Augier  intervener, 
have  appealed. 
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There  was  anotUer  intervention  on  the  part  of  the  Queen  City  Cigar 
Company,  claiming  a  preference  on  a  portion  of  the  fands  derived  from 
the  sale  of  the  property  attached,  but  there  was  no  appeal  taken  by 
this  intervenor  and  no  appearance  in  behalf  of  the  intervention  in  this 
Court. 

A  reading  of  the  above  judgment  shows  that  it  was  not  a  final  judg- 
ment in  the  case.  It  decided  no  issue  raised  by  the  pleadings.  It  did 
not  pretend  to  do  so;  but  on  the  contrary  the  judge  a  quo  declined  Ut 
try  or  determine  the  cause  and  virtually,  under  tlie  terms  of  the  alleged 
judgment,  set  aside  the  order  of  submission  and  reinstated  the  case  in 
the  condition  it  was  before  submitted. 

,  Under  these  circumstances  this  Court  cannot  undertake  to  try  the 
case  on  its  merits,  for  that  vould  virtually  be  exercising  original  juris- 
diction. There  is  no  motion  to  dismiss  the  appeal  on  the  ground  of  the 
judgment  or  order  in  question,  being  merely  interlocutory.  The  tran- 
scini^,  however,  shows  that  there  were  distinct  issues  raised  between 
the  plaintiffs  and  the  intervenor,  Augier,  by  their  respective  pleadings, 
calling  for  determination,  even  should  we  leave  out  of  view  the  formal 
answer  filed  by  the  plaintiffs  to  this  intervention. 

In  regard  to  the  effect  to  be  given  to  the  confession  of  judgment  by 
one  of  the  defendants,  and  whether  this  confession  affected  the  firm  of 
Gillett  Bi*  js.  or  the  property  attached,  or  even  the  member  of  the  firm 
making  the  confession,  personally,  we  cannot  now  determine ;  but  it 
was  a  matter  that  should  have  been  determined  by  the  lower  court. 

There  appears,  as  stated  above,  to  have  been  an  answer  filed  by  the 
curat4)r  ad  hoc  after  the  order  or  judgment  in  question  was  signed,  and 
though  too  late  to  be  taken  into  consideration  by  the  judge  before  ren- 
dering his  order,  j'et  in  the  event  of  another  trial  it  may  be  regarded  as 
creating  an  issue  between  plaintiffs  and  defendants.  Our  conclusion 
is  to  remand  the  case  which  we  find  at  issue. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  decree  ap- 
pealed from  be  annulled  and  set  aside,  and  the  cause  be  remanded  with 
instructions  to  the  judge  of  the  lower  court  to  try  and  determine  the 
issues  presented  by  the  pleadings,  the  costs  to  abide  the  final  determi- 
nation of  the  case. 


|Sil»|  No.I»164. 


974  G.  A.  Lanaux  vs.  Recorder  op  Mortgages  et  als. 

113  98 1  The  object  of  the  writ  of  mandamus  in  our  practice  is  to  prevent  a  denial  of  Jnatioe  or  to 
avert  the  conseqnenoe  of  a  defective  remedy.  It  ma«t  be  iMued  when  there  is  do  ordi- 
nary legal  reUef  and  justice  requires  that  a  mode  of  redressing  the  wrong  shaU  be  fbond. 
It  may  be  isnued  even  where  there  are  other  meaMs  of  relief,  if  the  ordinary  legal  forms 
will  produce  such  delay  that  the  public  good  will  suffer  or  the  administration  of  Jostioe 
be  hindered.  • 
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This  writ  has  become  the  ordinary  legal  relief  for  a  party  who  seeks  to  obtain  the  erasure  of 
mortgages  npon  bis  property. 

VHiere  the  proof  is  that  the  mortgage  has  been  paid  actually  or  legally,  the  writ  will  be 
made  peremptory,  and  the  court  will  order  the  erasnre  even  thoagh  the  State  is  holder 
of  the  mortgage  or  a  beneficiary  of  it. 

The  fact  that  the  U.  S.  Coart  has  taken  cognizance  of  the  liquidation  of  an  Association 
whose  mortgages  have  perempted  or  been  paid  will  not  prevent  the  State  Court  firom  or- 
dering the  erasure  of  such  mortgages  upon  sufficient  proof  administered  oonti:adictorily 
with  all  parties  interested. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
ffmiston,  J. 

Okas,  F.  Olaibome  for  the  Relator,  Appellant. 

J.  C.  Egarij  Attorney  General,  and  John  McBnery  for  the  Recorder  of 
Mortgages,  Respondents,  Appellees. 

Henry  B,  Kelly  and  Henry  Denis  on  the  same  side. 

M.  J.  GunningJiam,  Attorney  General,  on  Application  for  Rehearing. 

The  original  opinion  and  decree  in  this  case  were,  on  rehearing,  set 
aside. 


On  Rehbabing. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  object  of  a  mandamus  in  our  practice  is  to  prevent 
a  denial  of  justice  or  to  avert  the  consequence  of  a  defective  remedy. 
It  must  be  issued  when  there  is  no  ordinary  legal  relief  and  justice  re- 
quires that  a  mode  of  redressing  the  wrong  shall  be  found.  It  may  be 
issued  even  when  there  are  other  means  of  relief,  if  the  ordinary  legal 
forms  will  produce  such  delay  that  the  public  good  will  suffer  and  the 
administration  of  justice  be  hindered.    Code  Prac.  arts.  830-1. 

This  writ  may  be  said  to  be  the  ordinavy  legal  relief  for  a  party  wish- 
ing to  obtain  the  erasure  of  mortgages  upon  his  property.  This  Court 
said  in  Savage  v.  Holmes,  15  Ann.  334  that  the  daily  practice  was  to 
use  it  for  that  purpose,  and  in  that  case  compelled  the  erasure  of  a 
building  contract  where  the  builder  had  abandoned  his  partially  fin- 
ished work.  A  similar  use  of  the  writ  was  justified  in  State  ex  reL  Deb- 
lieux  V.  Recorder,  25  Ann.  61. 

If  this  has  become  the  ordinary  legal  form  for  this  particular  pur- 
pose, the  objection'  that  it  cannot  be  employed  when  relief  can  be  had 
by  the  ordinary  means  falls,  since  judicial  sanction  of  "  daily  practice" 
las  converted  what  was  a  means  of  averting  the  consequence  of  a  de- 
ective  remedy  into  a  perfect  and  ordinary  remedy  of  itself. 
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If  this  be  not  so,  what  is  tlie  ordinary  legal  relief  for  one  whose  prop> 
erty  is  apparently  encumbered  by  mortgages  T  Must  he  wait  until  he 
who  holds  the  apparent  mortgages  sues  to  enforce  them,  and  then  plead 
prescription  or  payment  or  other  ground  of  non-existence  or  extinc- 
tion ?  In  that  case  there  would  be  such  delay  as  to  hinder  the  admin- 
istration of  justice,  and  thus  he  would  come  within  the  provision  for 
the  permissive  use  of  the  writ  even  where  there  are  other  means  of 
relief. 

Now  in  this  case  the  proof  is  that  all  the  instalments  have  been  paid 
except  one,  and  that  is  only  ninety-dollars  and  has  been  due  since  1862. 
There  is  therefore  nothing  due  and  exigible,  and  we  were  incorrect  in 
saying  on  the  first  hearing  that  the  plaintiff  did  not  appear  to  be  m  coh- 
simili  casu  with  Lord.  And  as  we  then  held  that  it  he  were  in  the  same 
condition  as  was  Lord  the  principle  of  that  case  would  be  effectual  for 
his  release,  the  ascertainment  of  that  fact  furnishes  occasion  for  the 
application  of  the  same  remedy. 

A  condition  precedent  to  the  use  of  the  writ  for  the  purpose  of  com- 
pelling the  erasure  of  mortgages  is  that  all  the  parties  in  interest  must 
be  brought  before  the  court.    Sue.  Hearing,  Manning's  Unrep.  Cas.  33. 

The  Attorney  Greneral  excepted  that  the  State  cannot  be  made  a  party 
to  any  suit  without  her  consent.  If  this  were  a  suit  against  the  State 
in  any  proper  sense  the  objection  would  be  good,  but  it  is  a  proceeding 
to  compel  a  ministerial  officer  to  do  what  is  alleged  to  be  his  manifest 
duty  in  a  matter  wherein  it  has  been  judicially  declared  the  State  has 
lost  all  interest  where  the  proof  is  similar  to  that  produced  in  this  case. 
Besides,  if  the  other  branch  of  the  exception  be  true,  viz  that  her  rights 
can  be  tested  only  in  a  plenary  suit  ma  ordinariay  the  plaintiff  would 
be  powerless  to  bring  such  suit,  and  the  mortgage  would  remain  on  his 
property  uncancelled  notwithstanding  his  right  to  its  cancellation  was 
apparent.  . 

The  point  made  that  this  court  is  without  jurisdiction  because  Re- 
ceivers have  been  appointed  for  the  Consolidated  Association  by  the  U. 
S.  Circuit  Court  is  untenable  when  the  object  of  the  proceeding  is  to 
erase  from  the  mortgage -book  of  the  State  an  encumbrance  created  by 
her  law  and  which  the  Circuit  Court  of  tlie  U.  S.  would  have  no  author- 
ity to  order. 

We  are  thu^  constrained  to  take  a  view  of  this  matter  different  to  that 
we  first  expressed  and  must  change  our  ruling  thereon. 

It  is  therefore  ordered  and  ac^udged  that  our  former  decree  be  set 
aside,  that  the  judgment  of  the  lower  court  is  reversed,  and  that  a  man- 
damus issue  as  prayed  at  the  respondent's  costs. 

Fenner  J.  recuses  himself. 
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No.  9305. 

The  State  op  Louisiana  Ex  Rel.  Mr.  and  Mrs.  Walter  Regan  vs.       113  208] 
Judge  of  the  First  City  Court  of  New  Orleans. 

In  an  application  for  a  writ  of  certiorari,  the  record  of  the  procoediugs  below  makes  fol 
proof  of  itself,  and  is  conclusive  if  not  :issailed  and  proven  to  be  incorrect  or  untrue. 

The  unsupported  affidavit  of  the  relator,  of  facta  and  proceedings,  when  contradicted  by 
counter  affidavits,  and  negatived  by  the  record,  cannot  avail  the  applicant. 

A    PPLICATION  for  Certiorari. 


F.  Michmari  for  the  Relators. 
Reflpondent  in  propria  persana. 


The  opinion  of  the  Conrt  was  delivered  by 

PocHife,  J.  Relators,  who  are  husband  and  wife,  complain  that  in  a 
fliiit  pending  before  the  respondent,  a  final  judgment  was  rendered 
against  them,  in  their  absence,  and  without  service  of  notice  of  tria\. 

They  stated  that,  although  notice  was  served  on  them  on  the  10th  oi 
November,  1884,  informing  them  that  the  trial  was  fixed  for  the  13th  of 
the  same  month,  the  case  was  called  for  trial  on  the  11th,  and  from  that 
day  continued  to  the  13th  -,  and  that  on  the  12th,  one  of  the  relators, 
Walter  Regan,  who  had  called  at  the  court,  was  informed  of  that  fact 
by  tlie  judge  and  by  the  clerk  thereof,  and  that  he  was  further  informed 
by  them,  that  no  trial  would  take  place  before  service  of  another  notice 
of  trial  on  the  defendants. 

The  record  of  the  case,  which  was  sent  up  in  obedience  to  our  pre 
liminary  writ  of  certiorari,  shows  that  notice  of  the  trial  for* the  13th 
was  duly  served  on  the  defendants,  relators  herein,  on  the  11th  of 
November,  and  that  on  the  13th  the  cause  was  regularly  tried,  resulting 
in  the  judgment  rendered  against  the  defendants. 

The  asseition  that  the  case  was  called  for  trial  on  the  11th  of  Novem- 
biT,  and  that  on  the  next  day,  assurance  was  given  by  the  judge  and 
by  his  clerk  to  the  relator,  Walter  Regan,  that  the  case  would  not  be 
called  on  the  Idth  or  before  additional  notice  would  be  served  on  the 
defendants,  finds  no  support  outside  of  the  affidavit  of  that  relator,  and 
*s  flatly  contradicted  under  oath  by  the  judge  and  by  his  clerk. 

The  assertion  is  further  and  thoroughly  negatived  by  the  record  it- 
self; and  no  complaint  is  made  by  either  relator  of  any  untruth  or 
omission  in  said  record. 
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Under  this  state  of  facts  we  have  no  hesitation  to  conclude  that  no 
irregularity,  illegality  or  injustice  can  be  truthfully  charged  against  the 
proceedings,  and  that  this  application  is  entirely  devoid  of  any  merit. 
We  are  compelled  to  earnestly  discountenance  all  such  applications. 

It  is,  therefore,  ordered  that  the  preliminary  writ  herein  issued  be  set 
aside,  and  that  the  application  for  certiorari  and  prohibition  be  denied, 
at  relators'  costs. 


No.  9232. 
The  State  of  Louisiana  vs.  Maritts  Victor. 

When  a  party  is  indicted  for  lunrder  and  convicted  of  manslaughter,  the  judgment  should 
be  arrested  if  the  crime  had  not  been  denoanced  to  a  pablio  officer  having  the  poirer  to 
direct  a  prosecution  within  one  year  previous  to  the  finding  of  the  grand  jury,  and 
the  accused  had  not  fled  from  justice.  Nor  could  proof  be  oflfered  of  these  causes  of  the 
suspension  of  proscription  unless  the  same  are  averred  in  the  indictment.  The  arrest  of 
Judgment  in  such  a  case  does  not  debar  another  prosecution  for  manslaughter  under  a 
sufficient  and  proper  indictment. 

APPEAI-*  from  the  Twenty-sixth  District  Court,  Parish  of  St.  John 
the  Baptist.     Hahn,  J. 

M.  J,  Cunningham,  Attorney  General,  for  the  State,  Appellee. 
K.  G.  JhigtLi  for  Defendant  and  Appellant, 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  indicted  for  murder,  tried  and  convicted 
of  manslaughter  and  sentenced  to  eight  years  imprisonment  at  hanl 
labor  and  has  appealed. 

He  presents  several  reasons  why  the  sentence  should  be  reversed, 
only  one  of  which  we  deem  it  necessary  to  notice. 

In  his  motion  in  arrest  of  judgment,  among  other  grounds  in  support 
of  it,  the  accused  averred  that  the  offense,  of  which  he  was  convicted, 
was  prescribed. 

The  indictment  charged  that  the  crime  was  committed  on  the  8th  of 
November,  1879,  whilst  the  indictment  itself  was  not  found  until  the 
3d  of  June,  1884. 

Section  980  of  lie  vised  Statutes  says :  "  No  person  shall  be  prosecuted 
for  any  offense  '  wilful  munler,'  etc.,  excepted,  unless  indictment 
for  same  be  found  within  one  year  next  after  the  offense  shall  have  been 
made  known  to  a  public  oflftcer  having  the  power  to  direct  the  inve^tiga- 
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tion  or  prosecution."  With  the  proviso :  "  Nothing  in  this  section 
shall  extend  to  anj-  person  absconding  or  fleeing  from  justice." 

Manslaughter  is  not  one  of  tlie  excepted  offenses  and,  therefore,  un- 
less the  conditions  existed  suspensive  of  prescription,  tlie  prosecution 
for  such  crime  was  barred  by  the  statute.  But  the  indictment  contains 
no  averment  that  the  crime  was  not  discovered  and  denounced  to  the 
proper  officer  within  a  year  before  the  finding  of  the  grand  jury  or  that 
the  prisoner  had  absconded  or  fled  from  justice,  the  conditions  men- 
tioned in  the  statu t.e  required  to  suspend  prescription. 

To  admit  proof  on  the  trial  touching  the  existence  of  the  facts  neces- 
sary to  a  suspension  of  prescription  it  is  essential  that  these  facts  must 
be  averred  in  the  indictment.  State  vs.  Bilbo,  19  Ann.  76 ;  State  vs. 
Pierce,  lb,  90;  State  vs.  Bryau,  lb.  435 ;  And  this  is  necessary  even 
where  the  indictment  charges  murder  only,  and  the  jury  convict  of 
manslaughter.  State  vs.  Foster,  7  Ann.  255  j  State  vs.  Freeman,  17  Ann. 
69;   State  vs.  Morrison,  81  Ann.  211. 

It  appears,  however,  that  when  the  motion  in  arrest  of  judgment  was 
on  trial,  evidence  in  relation  to  said  facts  were  offered  and  admitted 
against  the  objections  of  the  defendant's  counsel,  as  we  learn  from  bills 
of  exception  in  the  record. 

It  is  clear  that  such  testimony  was  not  admissible  at  that  stage  of  the 
proceedings,  or  in  fact  at  any  stage  of  tlie  proceedings,  in  the  absence 
of  the  required  averments  in  the  indictment ;  but  it  was  particularly 
objectionable  on  the  trial  of  a  motion  in  arrest  Jor  the  reason  that  such 
motion  rests  and  must  be  determined  b>  the  face  of  the  record,  and 
also  for  a  more  vital  reason  that  the  motion  presented  questions  of  fact 
pertaining  to  the  merits  of  the  cause,  which  could  bo  passed  on  alone 
by  the  jury.  This  point  has  been  expressly  decided  in  one  of  the  cases 
cited  above.    State  vs.  Foster,  7  Ann.  255. 

The  evidence  was,  therefore,  improperly  admitted  and  the  motion  in 
arrest  improperly  overruled. 

This  conclusion,  however,  does  not  operate  as  a  bar  to  a  prosecution 
of  the  accused  for  manslaughter.  He  cannot  be  tried  for  murder,  for 
he  stands,  by  the  effect  of  the  verdict,  acquitted  of  that  charge,  but 
following  the  precedents  established  in  the  case  of  State  vs.  Foster,  7 
Ann.  255,  and  Same  vs.  Same,  8  Ann.  290,  we  shall,  while  annulling 
the  verdict  and  sentence  and  arresting  the  judgment,  do  so  without 
prejudice  to  a  legal  prosecution  for  the  crime  of  manslaughter. 

The  principle  upon  which  tins  and  the  previous  rulings  in  the  cases 
cited  rest,  is  that,  where  a  conviction  is  had  upon  an  indictment  upon 
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the  face  of  which  the  offense  is  prescribed,  sach  indictment  is  in- 
sufficient and  illegal  in  not  containing  the  averments  required  to  show 
a  suspension  of  prescription,  and  the  bill  being  thus  defective  it  did 
not  bar  anotlier  prosecution  for  the  same  offense  under  a  valid  indict- 
ment; and  that  such  further  prosecution  on  account  of  such  insufficiency 
in  the  first  indictment  would  not  be  putting  the  accased  twice  in  jeop- 
ard.^"  for  the  same  offense. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict 
against  the  prisoner  be  set  aside,  and  the  judgment  and  sentence 
arrested  without  prejudice  to  a  legal  prosecution  for  the  crime  of  man- 
slaughter. 


No.  9243. 
The  State  op  Louisiana  vs.  J.  J.  Gotten. 

A  motion  for  a  new  trial  on  the  groand  of  newly  disoovered  evidence  mast  be  refused  when 
the  affidavit  of  the  aocased  shows  that  the  evidence,  so  far  from  being  newly  discovered, 
was  known  to  him  all  the  while.  Sach  motion  mast  be  sapported  by  other  testimony  in 
addition  to  the  affidavit  of  the  aovosed.    His  alone  will  not  suffice. 

When  four  days  have  elapsed  between  the  conviction  and  the  sentence  and  the  defendant's 
oonnsel  complains  that  he  wants  more  time  to  prepare  a  motion  in  arrest,  he  is  wi^ont 
excuse  and  farther  delay  was  rightly  refused. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 


M,  J.  CunningJiam,  Attorney  General,  for  the  State,  Appellee. 
Ohas.  O.  Lawve  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  From  a  conviction  of  larceny  and  a  sentence  thereon 
to  six  months^  hard  labour  the  defendant  appeals.  There  are  two 
bills;— 

1.  The  first  is  to  the  refusal  of  a  new  trial  that  had  been  moved  on 
the  ground  of  newly  discovered  evidence. 

The  lower  judge  refused  it  because  the  defendant  had  had  ample 
time  and  opportunity  to  have  obtained  the  evidence.  He  had  be^n  at 
large  on  bond  some  time,  and  both  of  the  witnesses  whose  evidence  h 
said  to  be  newly  discovered  are  within  easy  reach  of  the  process  of  the 
court.  In  fact  one  of  them  had  been  summoned  by  the  defendant  who 
willingly  went  to  trial  without  even  intimating  that  the  absent  witness 
was  necessary  to  his  defence  or  that  his  presence  was  desired. 
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Besides  these  reasons  of  the  trial  judge,  it  is  manifest  from  the  mo- 
tion and  affidavit  that  the  wanted  evidence  was  not  newly  discovered, 
but  the  whole  of  it  was  known  to  the  defendant  all  the  while.  No  effort 
was  made  to  obtain  the  affidavits  of  these  witnesses  in  support  of  the 
motion  for  a  new  trial.  The  affidavit  of  the  defendant  is  its  only  sup- 
port. It  should  have  been  corroborated  by  others  and  none  other  is 
usually  so  effectual  as  the  affidavits  of  the  witnesses  whose  testimony 
is  said  to  be  so  important,  and  in  the  present  instance  they  could 
readily  have  been  obtained.  But  these  affidavits  would  doubtless  have 
disclosed,  as  does  that  of  the  defendant,  that  he  knew  of  the  evidence 
though  his  counsel  did  not.  State  v.  Edwards,  34  Ann.  1012 ;  State  v. 
White,  35  Ann.  96. 

2.  When  the  judge  was  about  to  pass  sentence,  the  defendant's  coun- 
sel asked  that  it  be  deferred  to  give  him  time  to  prepare  a  motion  in 
arrest  which  was  refused  for  the  reason  that  the  counsel  had  had  ample 
time  to  prepare  it,  and  the  judge  believed  it  was  merely  a  pretext  for 
delay. 

On  the  matter  of  time  the  judge  was  certainly  right.  The  conviction 
was  on  the  16th — the  sentence  not  until  the  20th.  Four  days  is  time 
enough  to  prepare  the  most  elaborate  motion. 

Judgment  affirmed. 


86  m 
No.  9257.  ^'^^^ 

The  State  ex  rel.  Z.  E.  Hearse y  vs.  E.  B.  Talbot,  Judge 

Twenty-third  Judicial  District. 

A  writ  of  mandamas  will  issue  to  oompel  the  Judge  of  the  lower  court  to  gnmt  an  appeal 
from  a  Jadfcment  rendered  b}'  him  homologating  the  aoconnt  of  a  receiver  appointed 
under  his  authority  to  receive  and  accojnt  for  the  proceeds  of  the  sale  of  snoceesion 
property,  preparatory  to  a  Judicial  partition  between  the  heirs  of  the  snooession. 

Such  a  Judgment,  which  determines  the  responsibility  of  the  receiver,  and  Axes  the  basis 
of  the  partition,  could  not  be  reviewe«l  in  the  partition  proceedings,  and  would,  if  erro- 
neous, work  irreparable  injury.    It  is,  therefore,  appealable. 

A    PPLICATION  for  Mandamus. 


K.  Ar  Gross  for  the  Relatrix. 
Respondent  in  propria  persona. 


Tne  opinion  of  the  Court  was  delivered  by 

Foch£,  J.    This  is  an  application  for  a  mandamus  against  the  judge 
of  the  Twenty-tliird  Judicial  District,  sitting  in  the  place  of  the  judge 
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State  ex  rel.  Hearsey  rs.  Jadge. 


of  the  Seventeenth  District  Court  of  the  Parish  of  East  Baton  Ronge* 
It  is  predicated  on  the  following  facts  and  judicial  proceedings: 

At  the  instance  of  relator,  a  sale  of  the  property  depending  upon  tiie 
succession  of  her  father,  Gabriel  Gusman,  had  been  made  under  the 
order  of  the  court.,  with  a  view  to  a  partition  of  the  same  among  the 
heirs  of  the  deceased ;  and  a  receiver  had  been  appointed  and  qualified 
to  take  charge  of  the  property,  and  to  receive  the  proceeds  of  the  sale 
pending  the  proceedings  for  partition. 

On  a  rule  taken  by  some  of  the  heirs,  the  receiver  presented  his  ac- 
count to  the  court,  with  a  prayer  for  the  homologation  thereof  and  for 
his  discharge. 

The  account  was  opposed  by  the  relator  herein,  who  urged,  among 
other  objections,  that  the  account  did  not  embrace  all  the  property  of 
the  succession,  and  that  the  receiver  claimed  more  credits  than  he  was 
entitled  to.  Judgment  was  rendered,  adversely  to  relator,  homologat- 
ing the  receiver's  account  as  presented,  and'^referriug  the  parties  to  a 
notary  for  final  partition.  Relator  then  moved  for  an  appeal  from  said 
judgment,  which  was  refused  by  the  judge.  Hence  this  application  for 
a  mandamus  to  compel  him  to  grant  the  order  of  appeal  prayed  for. 

Although  the  judge  has  formally  accepted  service  of  our  alternative 
writ,  he  has  not  filed  his  answer,  or  filed  a  brief,  or  favored  us  with  his 
views  in  any  shape  in  justification  of  his  course  in  the  premises. 

We  gather  from  the  record  that  the  judge  rested  his  refusal  of  rela- 
tor's prayer  for  an  appeal  on  the  ground  tlmt  the  judgment  complained 
of  is  •*  a  mere  interlocutory  order  and  not  appealable."  The  legal  effect 
of  the  judgment  is  to  fix  and  determine  the  active  mass  of  the  succes- 
sion as  a  preparatory  step  to  the  final  paitition  and  distribution  of  the 
same  among  the  heirs.  The  amount  shown  by  the  judgment  to  remain 
in  the  hands  of  the  receiver  to  the  credit  of  the  succession,  will  be  the 
basis  on  which  the  notary  will  proceed  to  effect  the  partition  under  tlie 
authority  of  the  court. 

His  proceedings  and  his  acts  may  be  the  subject  of  future  opposition 
or  contention  between  the  heirs,  and  may  be  the  subject  of  future  in- 
vestigation and  abjudication  by  the  court.  But  these  contentions  and 
probable  adjudications  cannot  involve  or  affect  the  issue  of  the  correct- 
ness of  the  receiver's  account,  which  has  already  been  judicially  tested 
and  approved. 

The  receiver,  as  Mich,  has  no  connection  with,  and  is  not  a  party  to, 
the  proceedings  before  the  notarj'  for  the  final  partition,  and  therefore 
the  errors  of  his  accoimt  will  not  and  cannot  be  the  subject  of  jndicial 
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inquiry  in  the  partition  proceedings.  The  judgment  complained  of  is, 
tlierefore,  final  as  to  the  receiver's  accounting,  and  the  errors  which 
may  exist  in  his  account  would  thus  operate  an  irreparable  injury  to 
this  relator.  Hence,  the  judgment  which  was  signed  in  open  court  and 
which  deals  with  an  account  exceeding  in  amount  twentiy  thousand 
dollars,  is  clearly  appealable  and  falls  within  the  jurisdiction  of  this 
Court. 

In  the  case  of  the  State  ex  rel.  Ikerd  vs.  Judge,  35  Ann.  212,  we  com- 
pelled an  appeal  from  a  decree  dismissing  part  of  a  plaintiff's  x>etition 
and  part  of  the  prayer  thereof,  on  the  ground-  that  the  decree  would 
work  irreparable  injury  to  the  complainant. 

The  rule  should  apply  with  much  greater  force  to  a  case  in  which  the 
judgment  complained  of  judicially  settles  and  determines  the  respon- 
sibility of  a  fiduciary  agent  for  large  sums  entrusted  to  his  care  and 
custody,  and  fixes  the  basis  of  the  partition  of  such  funds  among  all  the 
parties  in  interest. 

The  judge  manifestly  erred  in  refusing  the  appeal  prayed  for  in  this 
matter. 

It  is  therefore  ordered  that  the  alternative  writ  of  mandamus  issued 
herein  be  made  peremptory  j  and  the  judge  a  quo  is  hereby  commanded 
to  grant  a  devolutive  appeal  to  relator  from  the  judgment  rendered  and 
signed  by  him  on  October  21,  1884,  homologating  the  account  of  John 
McGrath,  receiver  of  the  proceeds  realized  from  the-  sale  of  the  prop- 
erty depending  on  the  succession  of  Gabriel  Gusman ;  and  it  is  finally 
ordered  that  he  be  condemned  to  pay  the  costs  of  these  proceedings. 
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White,  Richards  A,  Co.  et  al.  vs,  Sheriff  et  als. 

No.  7567.» 
"35  awl  White,  Richakds  &  Co.  et  al.  vs.  Waggaman,  Sheriff,  et  als. 

!  50  10681 

^^2SSl  A  sheijiff  cannot  be  held  responsible  for  refnsini;  to  collect  the  rents  of  real  property  noder 

seiKore,  where  the  third  party  in  possession  claims  to  be  the  owner  under  a  recorded 
title,  where  he  is  refased  an  indemnity  bond  and  where  it  is  decided  that  such  third 
party  was  really  the  legal  owner  of  the  property.  He  fulfilled  his  duty  by  registeriBK 
the  seizure.    By  acting  as  required,  he  might  hare  exposed  himself  to  damages, 

A  PPE AL  from  the  Fourth  District  Court  for  the  Parish  of  Orleaas. 
/  A-    Houston,  J. 

The  opinion  of  tlie  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  to  hold  a  sheriff  and  his  sineties 
liable  for  rents  not  collected  by  the  former  from  a  property  under  seuj- 
ure  by  him. 

The  defense  is,  that  the  sheriff  did  not  collect  tiic  rents  besaose  he 
was  notified  by  the  wife  of  the  alleged  owner  of  the  property,  one  of 
the  defendants  in  the  suit,  that  title  thereto  was  in  her,  under  a  duly 
recorded  act;  because  he  was  not  furnished  an  indemnity  bond,  which 
he  had  called  for;  because  by  proceeding,  as  requested,  he  would  have 
exposed  himself  to  damages ;  because  he  did  all  the  law  demanded  of 
liim  and  followed  the  instructions  of  counsel  of  plaintiffs. 

From  a  judgment  in  favor  of  the  defendants,  the  plaintiffs  have 
appealed. 

The  evidence  establishes  the  correctness  of  the  main  facts  urged  in 
defense.  The  property  in  question  was  subsequently  recognized  by 
this  Court  as  belonging  to  Mrs.  Jackson.    33  A.  160. 

The  sheriff  did  his  duty  by  registering  the  seizure  in  the  mortgage 
office.  He  was  justified  in  declining  to  seize  the  rents  and  compel  pay- 
ment of  the  same  by  a  party  in  possession,  who  was  the  real  owner  of 
it.    He  is  not  responsible. 

This  case  cannot  be  distinguished  from  that  of  the  same  plaintiSs 
against  Handy,  sheriff,  to  whonr  the  same  writs  had  been  transmitted 
by  Waggaman,  and  in  which  it  was  sought  by  them  for  the  same 
reason  to  fasten  a  liability  on  him  for  his  failure  to  collect  the  rente  of 
this  identical  property.  N.  R.  — ;  0.  B.  56,  fo.  388.  See  34  A.  862,  Coste 
vs.  Handj . 

Judgment  afiirmed. 

Fenner,  J.,  recused,  as  of  counsel. 

*  This  case  was  decided  in  April,  1883. 
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GASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  .  COORT  OF  LOUISIANA, 

IN   NEW   ORLEANS,    DURING   THE   YEAR   1884, 

AND  NOT  REPORTED   IN   PULL. 


No.  8779. 
Daniel  Moriarty  vs.  Andrew  J.  Downey. 

Thia  OMe  proflents  qneetioiis  of  fact  only. 


No.  8974. 
The  State  of  Louisiana  vs.  Eliza  Riddle. 

In  thia  OMe,  no  defense  is  made  by  bill  of  exception  or  motion  or  any  point  irithin  the  pror- 
inoe  of  the  jurisdiction  of  the  Sapreme  Coart    The  jadgment  is  affirmed. 


No.  8899. 
Elizabeth  Michero,  wife,  etc.,  et  al.  vs.  George  A.  B.  Hays. 
Tax  sale  annulled.    Assessment  in  name  of  one  deceased     Taxes  paid  by  purchaser  reoor- 
ered  by  him. 


No.  8672. 
Domingo  Azcnenaga  vs.  Murphy  &  Sisa. 

This  case  presents  only  questions  of  fact. 


No.  4792. 

In  the  Matter  of  Board  of  Administrators  praying  for  recognition  of 

Mortgage  and  recovery  of  Assessments  in  Fourth  Drainage  District. 

Appeal  of  Crescent  City  Live  Stock  Landing  and    Slaughterhouse 

Company. 
This  case  is  identical  with  that  of  same  title  reported  at  page  97  of  3ith  Annual . 


No.  9018. 

Ophelia  E.  Schiller,  wife,  etc.,  vs.  New  Orleans  City  Railroad  Company. 

Thto  case  is  idenUoal  with  No.  9016,  reported. 


No.  8732. 
William  Mattle  vs.  New  Orleans  City  Railroad  Company  et  al. 
Thia  case  presents  only  questions  of  £Mt. 
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No.  8032. 
Mrs.  Ann  McConnell  vs.  John  Pasley. 
Tbia  oftee  premnts  only  questions  of  fact. 


No.  9088. 
The  State  ex  rel,  Troisville  Sykes  vs.  Houston ,  judge,  etc. 

The  amount  fixed  for  suspensive  appeal  in  this  case,  not  excessive.    Mandamus  sad  prohi- 
bition refused. 


No.  8999. 
Jurey  &  Gillis  vs.  New  Orleans  Insurance  Association. 

This  case  presents  only  questions  of  fact 


No.  9048. 
City  of  New  Orleans  vs.  Miller,  Finney  &  Miller. 

The  professional  income  of  a  lawyer  is  not  taxable  under  the  present  Constitution. 

No.  8846. 
J.  S.  Ikerd  vs.  Sheriff  et  al. 
Case  similar  to  No.  8844,  reported. 


No.  9109. 
Eli  Tullis  &  Co.  vs.  P.  J.  Kennedy. 
This  case  presents  questions  of  fact  only. 


No.  8834. 
S.  W.  Davis  vs.  Joseph  Ruber. 
This  case  presents  questions  of  fact  only. 


No.  9011. 
C.  6.  Hauk  vs.  Nicholson  &  Co. 

In  a  suit  for  damages  on  account  of  libel,  plaintiff  cannot  recover  when  defendant  was  not 
actuated  by  malice  and  the  main  I'actit  of  tiio  charge  were  substantially  true. 


No.  8908. 
Mississippi,  Terre-aux-Uoeufs  and  Lake  Borgue  Railroad  Company  ys. 

Marx  Bonzauo. 
This  case  is  identical  with  that  of  ^me  plaintiff  vs.  L.  H.  Wooton,  No.  8909,  reported. 


No.  8603. 

City  of  New  Orleans  vs.  Martin  Wolf. 

^i  21ll  Constitutionality  and  legality  of  City  Ordinance  prohibiting  private  markets  within  lix 

~~~  squares  of  any  public  market,  and  punishing  violations  thereof^  have  been  settled  by 

this  Court,  31  Ann.  544. 


No.  9061. 
The  State  ex  rel.  Emile  Gauche  vs.  Board  of  Assessors. 

Reduction  of  assessment  ordered  by  mandamus. 
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No.  8367. 
J.  P.  Macheca  vs.  Hardy  St.  Martin  et  aL 

This  CAM  presento  only  qaestions  of  fact. 


No.  9046. 
D.  Hughes  &  Co.  vs.  N.  Frichon  et  aU, 
This  case  presenU  only  qaestioDs  of  fact. 


No.  9023. 
Joseph  Codifer  vs.  L.  Schwartz  et  al. 
Only  aotoal  damages  can  be  recovered  in  case  of  seqaestration  without  malice. 


No.  9169. 
The  State  of  Loaisiana  vs.  Lottie  Hoffinan  et  cUs. 

The  right  of  the  Assistant  District  Attorney  in  the  Parish  of  Orleans  to  institute  criminal 
proceedings,  affirmed. 


No.  7546. 
City^  of  New  Orleans  vs.  H.  W.  Benjamin  et  eUs, 

This  case  is  Identical  with  that  of  the  same  plaintiff  ts.  H.  O.  Seizas  8t  ab..  reported. 

No.  9120. 
W.  D.  Brown  vs.  W.  B.  Harelson. 

A  sheriff's  sale  of  mortgaged  property  with  the  pact  de  non  alUnando,  divests  the  title  of  a 
third  possessor,  though  he  was  no  party  to  the  proceedings. 


No.  9136. 
M.  M.  Ada  Lane  and  Husband  vs.  R.  S.  Cameron. 
The  District  Coort  should  hare  granted  a  new  trial,  as  asked,  on  the  ground  of  new  evidence 
discovered.    Case  romanded. 


No.  9226. 
The  State  ex  rel.  Charlen  Brown  vs.  Judge  of  Twenty-sixth  District 

Court,  etc. 
A  mandamus  does  not  lie  to  compel  a  District  Judge  to  grant  an  injunction  at  the  instance 
of  a  citizen  against  a  police  Jury,  to  prevent  the  latter  from  changing  the  huildlng  in 
which  the  court  is  held. 


No.  9012. 

Boai*d  of  Administrators  proving  for  Recognition  of  Mortgage  and 

recovery  of  assessments  in  Fourth  Draining  District. 

John  Crow^ley  &  Sons,  Plaintiffs  and  Appellants. 
Judgments  which  aro  absolute  nullities,  cannot  be  revived. 


No.  9087. 
Aloysins  Werner  et  al,  vs.  Succession  of  A.  Werner. 

Children  of  first  marriage  entitled  to  the  1 1000  homestead  under  the  oiroumstances  of  the 
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No.  8706. 
Thomas  A.  Madden  vs.  Henry  T.  Lawler. 
This  case  presents  only  questions  of  fact. 


No.  8987. 
J.  W.  Demarest  vs.  W.  J.  Beime. 
A  devolutive  appeal  cannot  be  dismissed  on  the  ground  that  appellant  has  not  complied  with 
an  amended  order  of  appeal  to  furnish  an  additional  bond,  whilst  a  suspensire  appeal 
from  such  amended  order  is  pending. 


No.  8409. 
Bight  of  the  widow  in  community  to  execute  a  moitgage  on  any  specific  property  of  tbe 
community  whilst  the  succession  of  her  husband  is  under  administration.    The  qaett&oD 
considered  under  the  peculiar  circumstances  of  this  case. 


No.  9017. 
Succession  of  Edward  Burke. 
This  case  presents  only  questions  of  fact. 


No.  8920. 
Joseph  C.  Howard  et  al.  vs.  John  L.  Sterry. 

This  case  presents  only  questions  of  fact. 


No.  9013. 
J.  H.  Oglesby  and  J.  Cassard  vs.  New  Orleans  Gas  Light  Company. 

A  Judgment  oonolusirely  affects  only  those  who  are  parties  thereto. 

The  plea  of  ret  judieata  cannot  prevail  whero  the  demand  is  not  the  same  and  the  jadgment 
is  different,  though  the  parties  be  identically  the  same. 


No.  9014. 
Greorge  E.  Sears  et  al,  vs.  Same  Defendant. 

This  case  is  similar  to  the  one  just  preceding. 


No.  9178. 
The  State  of  Louisiana  vs.  Harry  J.  Elsie. 
Where  the  transcript  contains  no  motion  to  qnash,  no  bill  of  exception,  no  motion  in  arrest 
and  no  assignment  of  errors,  aud  the  proceedings  appear  to  have  been  regnlariy  cod- 
ducted,  the  Judgment  will  not  be  disturbed  in  a  criminal  case. 


No.  8921. 
M.  Scooler  vs.  J.  H.  French  et  ate. 

Claims  for  damages  clearly  asserted  to  give  the  Supreme  Court  Jurisdiction.    Appeal  dis- 
missed. 


No.  9188. 
The  State  of  Louisiana  vs.  Charles  Kirby. 

Right  of  Assistant  District  Attorney  in  the  Parish  of  Orleans  to  inatitnte  criminal  pro- 
ceedings, affirmed. 
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No.  9095. 
Simon  Z.  Danodes  et  al.  vs.  Bridget  Murphy  and  Husband. 
The  purchaser  At  a  tax  sale,  which  is  annnlled,  is  entitled  to  recover  the  portion  of  the  price 
of  a4Jadication  which  went  to  the  payment  of  taxes  on  the  property. 


No.  9186. 
McLellan  Dock  Company  vs.  Union  Sanitary  Excavating  Company. 

This  case  presents  only  questions  of  fact. 


No.  9079.  |»o*| 

Succession  of  Joseph  Leichliter. 

A  succession  sale,  though  voidable,  should  not  be  set  aside  when  most  of  the  heirs  have 
ratified  it  and  the  rest  of  the  heirs  have  expressed  their  willingness  to  ratify  it  also. 
The  purchaser  should  be  allowed  to  retain  the  portion  of  the  price  going  to  the  heirs  who 
have  not  yet  ratified  the  sale. 


No.  9240. 
The  State  ex  rel.  Cazalot  vs.  Judge  First  City  Court,  etc. 

Certiorari  and  prohibition  refused  becaose  complaint  against  defendant  Judge  is  only  that 
his  Judgment  is  contrary  to  the  law  and  evidence. 


OPELOXTSAS— 1884. 


No.  1218. 
Prank  G.  Ulrich  vs.  C.  C.  Duson,  Sheriff,  et  al 
jadgment  creditor,  who  resorts  to  a  direct  action  to  annul  an  outstanding  title  made  by 
his  debtor  to  a  tiiird  person,  cannot  disregard  such  title  during  the  pendency  of  his 
action  and  proceed  by  seizure  and  sale  of  the  property.  A  Judgment  perpetuating  an 
injunction  until  the  determination  of  the  direct  action  of  nullity^  will  be  maintained, 
although  the  Judgment  of  nullity  has  been  pronounced  in  the  direct  action. 
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APPEAL. 

An  appeal  will  not  be  dlBinissed  on  the  ground  of  incompleteness  of 
the  transcript,  where  the  omission  consists  in  testimony  taken 
after  the  judgment  appealed  from,  on  a  rule  for  execution  and  the 
judgment  dismissing  such  rule  is  not  brought  up  for  review. 

Widoic  Shelly  et  al.  vs.  M,  8helhf,p.  lUO. 

A  money  judgment  on  appeal  can  be  amended  by  allowing  interest  due, 
accideutly  omitted,  without  granting  a  rehearing. 

J,  E.  Ealer  vs.  Widow  Lodge  et  al.,  jp.  115. 

An  application  for  further  time  to  file  a  transcript  made  during  tbe 
course  of  a  previous  extension,  and  filed  in  the  clerk's  office,  the 
court  not  being  in  session,  is  ample  protection  to  the  mover. 

The  order  of  the  court  subsequently  granting  such  application  retroactK 
to  the  day  when  the  motion  was  filed. 

Packet  Company  vs,  J.  J,  Brown,  p.  138. 

Appeal  lies  Irom  order  of  judge  a  quo  rescinding  his  former  voluntary 
recusation  against  the  protest  of  a  party,  and  after  the  recusation 
has  been  acted  upon.    Such  order  of  rescission  is  illegal. 

Church  Wardens  etc.,  vs.  B.  Bev.  PerchS  et  <U.,  p.  160. 

The  only  bond  which  can  be  required  of  a  party  appealing  snspen- 
sively  from  a  judgment  rendered  against  such  party,  as  a  judg- 
ment debtor,  for  a  forced  surrender  of  his  property  under  the  pro- 
visions of  sec.  1781,  Revised  Statutes,  is  a  bond  for  probable  costs. 

Such  a  judgment  does  not  condemn  him  to  pay  any  sum  of  money  or  to 
deliver  any  movable  or  immovable  property ;  hence  the  appeal  bond 
is  not  regulated  by  Arts.  575,  576  and  577,  Code  of  Practice. 

In  fixing  the  amount  of  a  devolutive  appeal  bond,  the  judge  of  the 
lower  court  must  ascertain  the  amount  of  probable  costs,  and  in 
computing  (he  same  in  appeals  from  the  Civil  District  Court  of  the 
parish  of  Orleans,  he  must  consider  the  system  which  requires  the 
payment  of  the  transcript  to  or  otherwise  provided  for. 

The  State  ex  rel.,  Mnller  Bros  vs.  Judge  etc.,  p.  189. 

Where  a  party  alleging  that  an  order  dissolving  his  irg unction  on  bond 
will  cause  him  an  irreparable  injury,  appeals  therefrom  and  per- 
fects his  appeal  by  seasonably  executing  and  filing  his  Itond.  the 
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judge  grauting  the  appeal  cannot  rescind  the  order  therefor  be- 
cause he  subsequently  concludes  that  th3  injury  is  not  irreparable. 
With  the  filing  of  the  appeal  bond,  fulfilling  all  the  legal  requis- 
ites, his  jurisdiction  and  control  in  such  case  over  the  matter  ceased . 
Ihe  State  ex  reL,  Trevin  iv.  Judge  etc,,  jp.  J 92. 
Where  the  sum  demanded  is  above  the  appealable  amount,  the  fact  that 
an  intervention  is  for  less  than  the  amount,  will  not  make  the  case 
less  appealable,  where  the  plaintiff's  claim  is  rejected  and  he  ap- 
peals. J.  D.  Walsh  V8,  L.  F.  Garrene,p.  199. 

The  demand  is  for  eleven  hundred  dollars.  The  answer  admits  that 
three  hundred  and  fifty-six  dollars  and  sixty-six  cents  had  been 
owing,  but  avers  it  had  already  been  paid,  and  denies  owing  any 
more.  Motion  to  dismiss  refused,  because  the  pleadings  show  a 
claim  for  more  than  the  appealable  sum,  and  a  denial  of  any  in- 
debtedness whatever.  Distinction  drawn  between  this  and  Den6- 
gre  vs.  Moran,  35  A.  346. 

J.  8.  Miller  vs.  GidUre  dk  Marmande,  p.  201. 

Where  the  original  petition  is  for  an  unappealable  sum,  and  an  amended 
petition  is  filed  for  the  sole  purpose  of  inflating  the  demand  so  that 
our  jurisdiction  may  embrace  it,  the  appeal  will  be  dismissed.  It 
is  not  more  permissible  to  endeavor  to  compel  jurisdiction  by  aver- 
ments of  fictitious  values  than  by  averments  of  fictitious  claims. 
L,  A,  March,  tutrix,  vs,  L  McNeely  et  ah,  p,  287. 

A  bond  of  fifty  dollars  cannot  support  a  suspensive  appeal  predicated 
on  an  order  for  a  bond  of  one  hundred  and  fifty  dollars. 

An  agreement  between  parties  consenting  to  a  decision  of  cause  at 
chambers,  reserving  appeal  to  either  party,  on  a  bond  of  one  hun- 
dred dollars  for  a  suspensive,  and  fifty  dollars  for  a  devolutive  ap- 
peal is  necessarily  superceded  and  revoked  by  a  different  and  sub- 
sequent agreement  fixing  no  amount  for  a  suspensive  appeal  and 
containing  no  reference  to  a  devolutive  appeal.  In  such  a  case, 
the  amount  of  the  bond  for  either  mode  of  appeal  must  be  fixed 
by  the  court  and  the  bond  must  comply  with  the  order  of  appeal. 
J.  O.  PooU  vs.  J.  Chaffe  &  Sons,  et  als.,p.  289. 

When  defendant  has  assumed  payment  of  a  prior  mortgage  for  one 
thousand  dollars  and  interest  from  date,  the  fact  that  some  interest 
was  already  due  at  the  date  of  the  assumption,  does  not  make  the 
suit  on  said  debt  appealable. 
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The  aecrued  interest  did  not  thereby  become  principal,  but  remained 
interest,  and  the  debt  sued  for  does  not  amount  to  one  thousand 
dollars,  exclusive  of  interest,  which  is  essential  for  our  jurisdiction. 
T,  8.  Buffington,  JEJx.,  vs.  J.  D.  JB&ww,  et  al.p.  326. 

An  appeal  must  be  dismissed  when  the  transcript  contains  no  plead- 
ings, and  presents  no  question  of  law  or  fcict  for  decision. 

Unless  the  amount  in  dispute  somewhere  appears  in  the  transcript^  dis- 
missal ensues  for  want  of  jurisdiction ;  but  if  jarisdiction  is  appar- 
ent and  the  transcript  is  barren  of  any  issue  of  law  or  fact,  there 
is  nothing  to  decide,  and  dismissal  equally  follows. 

Colomh  (&  Gondolfo  vs.  J,  MeQuaid,  p.  3S7. 

In  a  case  where  the  amount  of  the  principal  demand  is  not  sufficient 
for  the  jurisdiction  of  the  Supreme  Court,  but  that  of  the  recon- 
ventional  demand  falls  under  its  jurisdiction,  if  the  defendant 
obtains  an  order  of  appeal  from  the  entire  judgment  in  the  alter- 
native and  furnishes  a  bond  exceeding  the  amount  fixed  for  the 
devolutive  appeal  bond,  his  appeal  will  be  sustained  on  his  recon- 
ventional  demand.        Colomh  &  Gondolfo  vs.  J.  McQuaid,  p.  370. 

Where  the  transcript  is  complete,  but  the  certificate  of  the  clerk  is 
defective  in  not  showing  it,  the  omission  in  the  certificate  may  be 
supplied  by  a  proper  and  timely  motion. 

Where  no  judgment  for  damages  is  rendered  or  prayed  for  against  the 
surety  on  an  injunction  bond,  he  is  a  competent  surety  on  the  bond 
of  appeal  taken  from  the  judgment  dissolving  the  iqj unction. 

H.  Mehnert  vs.  M.  Dietrich,  p,  390 

Where  nothing  in  the  pleadings  of  the  parties  nor  in  the  entire  record 
informs  the  court  that  the  subject  matter  is  within  its  jurisdictional 
amount,  the  Court  propria  tnata  will  dismiss  the  appeal. 

The  fact  of  its  jurisdiction  must  be  made  affirmatively  to  appear. 

New  Orleans  vs.  jF,  Apken,  p,  419. 

Where  there  is  but  one  decree,  and  two  appeals  are  taken  from  it  by 
different  persons,  but  one  transcript  need  be  filed,  and  it  matters 
not  which  appellant  files  it.        Su^^cession  of  J.  Touzanne,  p,  420. 

An  appeal  will  not  be  dismissed  where  the  transcript,  in  an  injunction 
suit,  contains  all  the  proceedings  had  and  all  the  documents  filed 
therein,  and  the  judgment  appealed  from  is  one  sustaining  per- 
emptory exceptions. 

If  it  was  irregular  to  file  the  petition  for  an  injunction,  under  the  num- 
ber and  title  of  the  case  in  which  the  judgment  enjoined  was  ren- 
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dered,  the  defendant  in  injanction  should  have  excepted  below. 
Not  having  done  so  there,  he  cannot  object  in  this  Court. 

In  the  absence  of  any  charge  and  proof,  that  a  transcript  is  incomplete 
by  the  fanlt  of  the  appellant  and  where  it  does  not  itself  appear 
to  be  deficient  and  where  the  clerk's  certificate  is  in  proper  form 
and  the  record  is  such  that  the  court  can  pass  upon  the  case,  the 
appeal  will  not  be  dismissed. 

The  Supreme  Court  has  no  jurisdiction  over  a  suit  in  nullity,  to  annul 
a  judgment  rendered  in  a  case  in  which  the  amount  in  dispute  is 
less  than  one  thousand  dollars.  It  is  immaterial  what  the  grounds 
of  nullity  be.  A  claim  in  damages  for  a  larger  amount  does  not 
give  jurisdiction  to  annul  the  judgment. 

H,  Denegre  vs.  P.  S.  Moran,  p.  4S3. 

An  appellant,  in  his  petition  for  an  appeal,  is  not  bound  to  name  the 
appellees,  but  it  suffices  that  he  prays  that  the  pai*ties  in  interest 
be  cited  and  make  such  reference  to  the  proceeding  that  the  clerk 
cannot  be  misled  as  to  the  parties  to  be  cited. 

The  failure  of  the  clerk  to  cite,  under  such  a  prayer,  is  no  ground  for 
the  dismissal  of  the  appeal. 

When  a  third  party  appeals  from  a  judgment  and  relies,  exclusively, 
on  errors  of  law  to  sustain  his  appeal,  of  which  an  assignment  is 
seasonably  filed  in  this  Court,  the  appeal  cannot  be  dismissed 
because  the  evidence  was  not  taken  down  on  the  trial  in  the  lower 
court  and  no  statement  of  facts  was  made  in  lieu  thereof. 

A  judgment  in  which  a  woman,  who  is  not  made  a  party  to  the  pro- 
ceedings, is  declared  to  be  a  lewd  person,  and  is  ordered  to  be 
ejected  summarily  from  premises  which  she  occupies  is  a  nullity 
and  will  be  reversed  on  the  nppeal  of  such  person,  in  so  far  as  she 
is  concerned  therein.  Stujcession  of  Kate  Townsend,  p.  447. 

A  motion  to  dismiss  for  incompleteness  of  the  record  must  contain  spe- 
cifications of  the  particulars  in  which  it  is  incomplete. 

The  fiEhct  that  an  appeal  to  the  court  of  appeals  was  taken  simultaneous 
with  an  appeal  to  this  Court  is  no  ground  for  dismissal  of  the 
appeal  here,  there  being  no  suggestion  of  our  want  of  jurisdiction . 

An  assignment  of  errors  is  in  time  if  filed  within  ten  days  after  the 
appeal  is  lodged  in  this  Court. 

An  assignment  of  errors  on  appeal  ( C.  P.  897 )  is  not  entirely  vitiated 
because  it  contains  grounds  involving  alleged  errors  of  fact. 

The  only  effect  is  that  such  grounds  will  be  disregarded  by  the  appel- 
late court,  but  alleged  errors  of  law  appearing  on  the  face  of  the 
record  will  be  considered  and  passed  upon. 
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The  recent  amendment  to  the  ConBtitution  touching  the  appellate  jmis- 
diction  of  this  Court  does  not  apply  to  a  caae  in  which  the  owner- 
ship of  property  valued  at  two  thousand  dollars  and  damages 
assessed  at  one  hundred  dollars,  are  claimed. 

W.  O.  Henry^  vs.  P.  Truxm,  p.  519. 

Judgments  overruling  exceptions  in  the  progress  of  a  cause  are  inter- 
locutory and  come  up  for  review  on  the  appeal  from  the  final  judg- 
ment when  properly  presented.  A  separate  appeal  from  tliem  \a 
neither  necessary  nor  desirable  when  they  do  not  dispose  finally  of 
the  suit. 

The  rules  of  this  Court  are  not  mechanical  contrivances  to  entrap  suit- 
ors and  counsel,  but  well-considered  regulations  to  promote  the 
efficient  performance  of  public'duties. 

F,  A,  Blanks  vs.  Insurance  Campaw/^  p,  599. 

A  rule  on  the  clerk  of  the  lower  court,  to  compel  him  to  complete  a 
transcript  of  appeal  charged  as  deficient,  in  not  containing  oral 
and  documentary  evidence  admitted,  will  not  be  entertained  by 
this  Court,  where  the  charge  of  deficiency  is  disputed  and  an  issue 
of  facts  is  raised. 

The  determination  of  the  issue  appertains  to  the  lower  court  which  has 
jurisdiction  over  the  case  for  the  purpose  of  having  a  proper  tran- 
script made  and  transmitted  to  this  Court.    t)3  A.  422,  affiruied. 

Transcripts  incomplete  by  the  fiiult  of  the  appellant  will  justify  a  diR- 
missal  of  the  appeal.    35  A.  878,  affirmed. 

Under  the  dis]»osition  already  made  of  the  rule  taken  herein,  the 
present  motion  to  dismiss  on  the  ground  of  defectiveness  of  record 
is  premature. 

In  presence  of  complete  certificate  of  the  clerk,  the  other  grounds  i^et 
up  must  fall. 

lu  the  absence  of  a  motion  therefor,  the  Court  will  not  dismiss  an 
appeal,  although  the  transcript  is  defective,  by  the  fault  of  the 
appellant,  where  it  contains  sufficient  evidence  to  enable  the  Court 
to  pass  upon  the  case,  without  injury  to  appellee. 

A.  Morrison  vs.  J.  A.  Lynch,  p,  611. 

An  appeal  lies  from  the  ruling  of  a  district  judge  increasing  the  amoont 
previously  fixed  for  the  bond  to  be  furnished  for  a  devolntire 
appeal,  although  the  matter  be  within  the  discretion  of  sndi 
judge. 
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The  main  demand  being  appealable  all  orders  and  decrees  made  in  the 
suit,  whether  before  or  after  judgment,  are  revlsable  by  the  appel- 
late court. 

Sach  ruling  is  not  a  final  judgment  requiring  signature.  It  is  a  mere 
interlocutory  order  which  might  work  irreparable  iiyury. 

Filing  of  a  bond  in  accordance  with  an  order  of  appeal  does  not  divest 
the  jurisdiction  of  the  inferior  court  over  questions  affecting  the 
sufficiency  of  the  bond;  and  it  mattery  not  whether  the  insuffi- 
ciency result  from  an  error  of  the  judge  or  from  default  of  a  party. 

Where  the  inferior  court  has  inadvertently  fixed  the  bond  for  a  devolu- 
tive appeal  at  a  sum  less  than  the  actual  costs,  it  may,  on  discovery 
of  the  error,  amend  the  order  and  require  sufficient  security. 

J.  W.  JJemareat  V8,  W.  J,  Beime,  p,  751. 

When  a  suspensive  appeal  had  been  perfected  in  a  case  then  appeal- 
able, before  the  promulgation  of  the  constitutional  amendment, 
our  jurisdiction  thereof  vested,  although  the  return-day  and  actual 
filing  of  the  transcript  did  not  occur  till  after  such  promulgation. 
The  case  stands  on  the  same  footing  with  appeals  of  the  same 
character  which  had  been  filed  prior  to  the  promulgation,  and  the 
transfer  thereof  to  the  Circuit  Court  will  be  granted. 

8.  Meyer  vs.  F,  P.  8iubh8,p.  795. 

The  amendments  to  articles  81  and  95  of  the  Constitution,  promulgated 
on  the  15th  of  May,  1884,  did  not  impair  the  right  of  appeal  in 
cases  involving  more  than  one  thousand,  but  less  than  two  thousand, 
dollars,  then  pending  in  the  Supreme  Court. 

The  legal  effect  of  the  amendments  was  to  Lmniediately  strip  the 
Supreme  Court  of  jurisdiction  of  tiiose  cases 5  but  the  jurisdiction 
was  thereby  destroyed.  It  was,  by  the  operation  of  the  amend- 
ments, transferred  to  the  courts  of  appeal,  with  full  power  to  hear 
and  decide  said  cases. 

Hence  a  motion  to  dismiss  a  case  of  that  category  cannot  prevail  in  the 
Supreme  Court,  whence  the  appeal  unimpaired  in  all  its  legal 
effects  will  be  sent  to  the  prox^er  court  of  appeal. 

E.  M.  Walmsley  d  Go.  vs.  Mrs.  8.  A.  NicJiolls^p,  799. 

When  the  Supreme  Court  was  not  in  session  on  the  return  day  for 
appeals,  nor  for  several  days  thereafter,  in  consequence  of  the 
inability  of  the  Judges  to  reach  the  seat  of  the  court,  and  the  court 
was  opened  by  the  clerk  and  adjourned  from  day  to  day,  an  appeal 
filed  on  the  day  the  court  first  sits  will  be  in  time. 

J.  Ohaffe  <&  Sons  vs.  M.  E.  Mcintosh  et  al.,  p.  824. 


Digitized  by  VjOOQIC 


996  INDEX. 

APPEAL— Oon<inu«d. 

An  appeal  does  not  lie  from  an  order  granting  an  injonction  unlej»  the 
hgury  complained  of  is  irreparable. 

T.  Fontdieu  vs.  F.  8.  Gates,  p.  833. 

In  computing  the  amount  of  the  bond  to  be  furnished  for  a  snspensiTe 
appeal  from  a  judgment  dissolving  an  injunction  with  costs,  the 
proper  expenses  incurred  by  the  sheriff,  as  consequences  of  the 
iigunction  for  the  preservation  and  cultivation  of  a  sugar  planta- 
tion under  seizure,  may  be  taxed  as  costs  occasioned  by  the  injanc- 
tioUy  and  must;  be  included  in  the  amount  of  the  bond  furnished  to 
be  required  for  such  appeal. 

When  the  bond  tendered  does  not  cover  them,  a  mandamus  does  not 
lie  to  compel  the  district  judge  to  grant  such  appeal  on  such  bond. 

The  State  ex  rd.  Vial  vs.  Judge,  p.  910. 

A  transcript  of  appeal  should  be  filed,  docketed  and  numbered  in  this 
Court,  on  the  return  day,  or  within  the  delay  of  grace. 

Where  a  transcript  of  appeal,  which  consists  of  proceedings  had  since 
the  taking  of  a  suspensive  appeal,  including  those  for  a  devolutive 
appeal  subsequently  taken,  the  former  having  been  dismissed,  is 
filed  here  under  the  old  number  given  to  the  transcript  under  the 
first  appeal,  and  no  new  entry,  by  number  and  title  of  the  case,  on 
the  clerk's  docket  shows  such  filing  between  tlie  return  day  and  the 
last  day  of  grace,  Ihe  case  will  be  stricken  from  the  docket  as  not 
pending  before  the  Court.  Particularly  will  this  be  done  wlien  the 
last  transcript  thus  iiTegularly  filed  is  deficient  and  the  clerk's  cer- 
tificate discloses  its  incompleteness  and  does  not  connect  it  with 
the  previous  transcript.  F.  A,  Grunow  vs.  J,  Menge,  p.  925. 

When  an  appeal  has  been  granted,  under  a  mandamus  from  this  Court, 
in  conformity  to  our  ruling,  a  motion  to  dismiss,  based  upon  the 
same  grounds  as  was  the  refusal  of  the  lower  court  to  grant  the 
appeal,  cannot  prevail. 

Where  three  separate  issues  are  made  in  the  settlement  of  a  succes- 
sion, all  tending  to  one  conclusion,  and  are  the  subjects  of  separate 
judgments,  they  may  be  all  brought  up  in  a  single  appeal,  and  one 
appeal  bond  is  sufficient.  Succession  of  J.  Geddes,  p.  963. 

ARBITRATION. 

Where  parties  to  several  suits  pending  submit  their  differences  to  an 
amicable  compounder,  with  a  stipulation  that  the  suits  are  with- 
drawn and  consideied  as  not  filed,  the  issues  in  the  suits  are  not 
open  to  judicial  determination,  notwithstanding  there  is  a  provis- 
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ion  in  the  act  of  submission  for  an  appeal.  The  finding  of  the  amic- 
able compounder  cannot  be  reviewed  for  errors  of  fact  or  law,  but 
only  when  he  is  charged  with  exceeding  his  authority  or  irregular- 
ity in  his  proceedings.  V,  Amet  et  al,  vs,  Bayer,  Adm,,  p,  266. 

The  award  of  arbitrators,  appointed  under  a  submission,  as  arbitrators 
"properly  so  called,''  rendered  without  fixing  a  day  or  days  of 
meeting,  or  without  notice  of  such  meeting  or  meetings,  to  either 
party,  is  a  nullity. 

The  refusal  of  one  of  the  arbitrators  and  of  the  umpire  to  hear  and  con- 
sider testimony  on  contested  matters,  is  equally  fatal  to  the  valid- 
ity ot  the  award.  E,  E,  Dreijfous  vs.  M.  J.  Hart,  p.  929. 

AUCTIONEERS. 

The  final  section  of  the  Revised  Statutes  repeals  "  all  laws  and  parts  of 
laws  on  the  same  subject  matter,  except  what  may  be  contained  in 
Revised  Civil  Code  and  Code  of  Practice,  etc,"  The  subject  mat- 
ter of  the  Act  of  1805,  entitled  "  An  Act  to  regulate  sales  at  auc- 
tion," invoked  in  this  case,  is  identical  with  that  covered  by  the 
provisions  of  the  Revised  Statutes,  under  the  heading  of  '*  Auc- 
tioneer "  and  "  Auction  Sales."  So  far,  therefore,  as  the  provis- 
ions of  the  act  of  1805  have  not  been  perpetuated  in  the  Revised 
Statutes  or  the  Codes  of  1870,  they  are  repealed. 

Board  Charity  Hospital  vs,  (7,  JE,  Girardey,  p.  605, 

CAPIAS  AD  SATISFACIENDUM. 

Under  the  provisions  of  Art.  730  C.  P.  a  capias  ad  satisfaciendum  can 
issue  against  n,  former  sheriff,  whenever  a  judgment  has  been  ren- 
dered against  him  for  moneys  received  by  him,  in  his  official  capac- 
ity, and  not  accounted  for  and  the  fieri  facias  issued  has  been  re- 
turned "no  property  found." 

Under  such  writ,  it  is  the  duty  of  the  sheriff,  to  whom  it  is  addressed, 
to  arrest  and  incarcerate  the  body  of  the  defaulting  official  and  to 
retain  it  without  the  benefit  of  the  insolvent  laws,  at  the  expense 
of  the  judgment  creditor,  until  the  amount  of  the  judgment,  in 
capital,  interest  and  costs,  has  been  fully  satisfied. 

The  act  of  1840,  abolishing  imprisonment  for  debt,  has  no  effect  on  the 
art  of  1841,  providing  for  imprisonment  of  delinquent  sheriffs  and 
which  is  now  Art.  730  C .  P. 

John  Cluiffe  &  Sons,  etc.,  vs.  TJios.  H.  Handy  et  oZ.,  p.  22. 
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In  an  application  for  a  writ  of  certiorarif  the  record  of  the  proceedings 

below  makes  full  proof  of  itself,  and  is  conclasive  if  not  assailed  and 

proven  to  be  incorrect  or  untrue. 
The  unsupported  affidavit  of  the  relator,  of  facts  and  proceedings,  when 

contradicted  by  counter  affidavits,  and  negsitived  by  the  record, 

cannot  avail  the  applicant. 

The  State  ex  rel,,  Began  vs.  Judge,  etc.,  p,  977. 
CHARTER-PARTY. 

'fhe  stipulation  in  tlie  contract  of  charter  party  that  the  ^*  vessel  is 
to  have  a  lien  on  the  cargo  for  freight,  dead  freight  and  demuri-age," 
is  valid  and  binding  as  between  the  owners  and  charterers,  and  the 
former  have  a  right  to  require  that  the  cargo  furnished  by  the  latter 
rthall  be  subject  to  such  lien.  When  cargo  is  offered  shipped  as  the 
property  of  the  third  persons,  the  latter  would  not  be  bound  by  such 
lien  in  absence  of  their  consent,  express  or  clearly  implied,  to  the 
conditions  of  the  charter  party.  The  owners,  therefore,  have  the 
clear  right  to  have  such  consent  expressed  upon  the  face  of  the  bills 
of  lading,  and  their  refusal  to  grant  clean  bills  cannot  be  complained 
of  by  the  charterers  as  a  breach  of  the  contract. 

OonUla  (&  Oo.  vs.  Adams  Brothers,  p.  221. 

Where  the  owners  of  a  steamboat  are  captain  and  clerk  of  her  and  she  is 
chartered  for  a  year,  the  charterer  stipulating  the  privilege  of  ap- 
pointing the  captain  and  officers,  and  no  change  is  made  of  the  ex- 
isting officers,  it  is  a  tacit  appointment  of  them. 

The  boat  is  not  less  in  the  custody  of  the  charterer  because  the  master 
is  also  part  owner. 

Where  the  charter-party  gives  the  charterer  fiiil  and  absolute  control 
of  the  boat,  when,  where  and  how  she  shall  be  employed,  he  is  re- 
sponsible for  damage  done  to  the  boat  when  Maid  up'  equally  as 
when  en  voya^ge. 

When  the  charter-party  contains  the  agreement  that  the  charterer  shall 
be  responsible  for  damage  from  unavoidable  accident,  and  that 
the  owner  shall  have  the  damage  repaired  which  shall  be  reim- 
bursed him  by  the  charterer,  the  owner  is  entitled  to  judgment  for 
such  sum  as  he  shall  prove  was  expended  by  him  for  such  repairs, 
after  deducting  the  amount  paid  by  insurance  companies  on  their 
polici ,  i.  F,  W.  Ames  vs.  Transportation  Co.  p.  479. 

The  condition  in  a  charter-party,  '^  Vessel  to  have  lien  on  cargo  for 
freight,  dead  freight  and  demurrage,^'  though  binding  between  the 
parties,  only  affects  cargo  shipped  by  third  persons  when  the  latter, 
expressly  or  impliedly,  have  consented  thereto. 
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Mere  knowledge  of  the  existence  and  terms  of  the  charter-party,  if  ac- 
companied by  no  modifying  facts,  might  suffice  to  bind  the  third 
shipper  to  its  conditions.  But  when  the  course  of  dealing  of  the 
vessel  has  been  such  as  to  lead  shippers  to  suppose  that  the  condi- 
tions would  not  be  insisted  on,  and,  under  such  belief,  the  goods 
had  been  sent  to  the  vessel,  and  when  the  vessePs  agent  must  have 
known,  when  they  received  the  goods,  that  the  shipper  would  not 
assent  to  the  conditions,  the  implication  of  consent  must  lail  and 
defendants  should  not  have  laden  the  goods  unless  they  were  willing 
to  give  clean  bills. 

Under  the  circumstances  of  this  case,  held  that  defendants  were  bound 

either  to  give  clean  bill  of  lading  or  return  the  goods. 

Leisy  A  Go.  vs,  W.  Buyers  etal,,p,  705, 
CRIMINAL  LAW. 

APPEAL. 

This  Court,  under  its  limited  jurisdiction  in  criminal  matters,  can  only 
review  the  ruling  of  the  district  judge  refusing  to  grant  a  new 
trial — the  motion  therefor  involving  mixed  questions  of  law  and 
fact — when  a  bill  of  exceptions  is  taken  to  such  ruling,  and  the 
evidence  introduced  on  the  trial  of  the  motion  is  embodied  in  the 
bill  or  annexed  and  made  part  of  it.  Nor  can  the  omission  be 
supplied  or  cured  by  filing  in  this  Court  an  assignment  of  errors 
founded  on  the  same  grounds  and  referring  to  the  same  evidence. 
If  the  new  trial  is  applied  for  on  the  ground  of  newly  discovered 
evidence  in  the  absence  of  any  affidavit  from  the  witness  desig- 
nated in  the  motion,  as  to  the  facts  expected  to  be  proved  and  an- 
nexed thereto,  the  motion  will  not  be  considered.  Nor  when  it  is 
apparent  that  there  was  a  want  of  diligence  in  procuring  the  tes- 
timony. 

A  motion  in  arrest  of  judgment  must  be  based  on  substantial  defects 
in  the  indictment  or  iiTegularities  in  the  proceedings,  patent  on  the 
face  of  the  record — evidence  aliunde  to  support  it  not  admissible. 

The  State  vs.  S,  Miller,  p.  158. 

The  object  of  a  formal  bill  of  exceptions  is  to  apprise  the  appellate 
court  of  what  has  been  deemed  exceptionable  and  the  giounds 
therefor.  Where,  therefore,  no  grounds  are  set  out  in  the  bill, 
there  is  nothiug'  upon  which  the  court  can  act. 

TheStaUvs.   W.  Greeuy  p,  IS5, 

An  appeal  will  not  be  entertained  in  a  criminal  case  where  no  sentence 
has  been  passed  or  where  the  record  contains  no  evidence  of  any 
sentence.  Tfie  State  vs.  P.  Johnsan,  p.  306. 
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APPEAL. 

The  caption  of  a  record  is  a  notification  from  an  inferior  to  a  saperior 
court,  of  the  title  of  a  case,  its  origin,  progress,  and  determinalioD, 
showing  time,  place  and  authority.  Where  a  record  discloBes 
those  particulars,  it  is  such  condition  as  natliorizes  the  appellate 
court  to  consider  and  pass  upon  the  matters  presented.  It  is  not 
necessary  that  it  should  show,  where  the  cause  was  decided,  or 
that  the  term  at  which  it  was  determined,  was  a  legal  one,  where 
the  law  fixes  the  place  where  the  court  holds  its  sessions  and  reg- 
ulates the  terms  for  tiie  trial  of  cases.  Objections  on  that  score, 
where  there  are  gi^ounds,  therefore,  should  be  urged  below,  and  it 
.  overruled,  reversed  by  bill. 

Entries  in  the  minutes  (Mm  presence  of  accused)  in  a  capital  case,  saflS- 
oiently  indicate  the  presence  of  the  accused,  in  person,  in  open 
court,  although  the  fact  might  have  been  made  to  appear  in  a  more 
explicit  and  better  form.  The  State  vs,  G.  NeUon^p.  674. 

Where  an  appeal  is  taken  by  a  person  convicted  of  a  crime  and  under 
sentence,  who  escapes  from  custody  during  the  pendency  of  his 
appeal,  and  who  remains  a  fugitive,  his  appeal  will  be  dismisaed. 

The  State  va,  F.  Edwards,  p,  863 

Where,  on  appellant's  own  motion  and  suggestion,  an  appeal  is  made 
returnable  at  a  time  and  place  different  from  those  required  by  the 
provisions  of  a  mandatory  law,  and  where  the  order  of  the  judge 
granting  the  appeal  shows  that  he  merely  adopted  the  suggestion 
of  appellant  by  granting  the  appeal,  ''as  prayed  for,^  the  error  is 
imputable  to  the  fault  of  appellant,  and,  under  the  settled  jons- 
prudence  of  the  State,  the  appeal  must  be  dismissed. 

The  constitutional  right  of  appeal  is  a  right  of  appeal  in  conformity 
with  law. 

Rules  of  practice,  when  once  settled  by  authoritative  decisions,  mnst, 
in  public  and  private  interest,  be  adhered  to. 

The  State  vs.  B.  Jenkins  etai.yp.  865. 

CHARGE. 

The  trial  judge,  at  the  request  of  the  jary  and  in  the  presence  of  l^e 
accused  and  his  counsel  and  where  no  objection  is  made,  has  a 
clear  right  to  instruct  the  jury  as  to  the  different  verdicts  which 
they  can  render. 

The  bill  of  exceptions  taken  after  the  jury  had  retired  from  the  box 
and  which  does  not  show  the  ground  upon  which  it  is  based,  is  not 
entitled  to  notice. 
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CHARGE. 

The  trial  judge  is  right  iu  refusing  to  charge  the  jury,  that  ^^  where  a 
**  witness,  credible  and  of  good  character  swears  aflSnnatively  to 
"  the  existence  of  a  fact ;  that  they  heard  and  saw  things,  that  the 
**  testimony  of  witnesses  as  thus  swear  affirmatively  is  entitled  to 
"  more  weight  than  the  testimony  of  witnesses  of  good  character 
*'  and  credible  who  swear  negatively  that  they  did  not  see  or  hear." 
The  charge,  as  asked j  was  too  broad  and  lacked  precision.  Evi- 
dence of  a  negative  nature,  may,  under  particular  circumstances, 
not  only  be  equal,  but  superior,  to  positive  evidence.  Also,  where 
a  negative  depends  on  the  establishment  of  an  opposite  fact,  such 
as  an  alibi  for  instance. 

Where  the  judge  was  requested  to  charge  the  jury  in  writing  and  has 
done  so,  and  where  he  is  subsequently  asked  to  give  a  special 
charge  and  ^expresses  a  readiness  to  give  the  same  orally,  or  in 
writing,  and  it  appears  that  counsel  are  willing  that  he  should 
give  the  same  orally  and  he  does  sc,  there  is  no  occasion  to  com- 
plain that  the  same  was  not  given  in  writing. 

The  State  vs.  E,  Z>.  OhevalUer,  J9.  81. 

It  is  undoubtedly  correct,  as  a  rule,  that  an  erroneous  instruction  or 
charge  to  the  jury  can  not  be  corrected  simply  by  another  instruc- 
tion or  charge  which  states  the  law  accurately ;  but  the  rule  does 
not  obtain  where  the  erroneous  instruction  is  expressly  admitted 
to  be  such  and  is  formally  withdrawn  from  the  jury  by  the  trial 
judge,  who,  in  doing  so,  gives  the  law  correctly,  as  should  have 
been  done  at  first.  The  Siute  V8,  W,  JoneSfp,  204. 

EVIDENCE. 

Testimony  offered  to  show  that  the  deceased  was  not  in  the  habit  of 
carrying  deadly  weapons,  is  irrelevant,  in  a  prosecution  for  mur- 
der, where  the  defense  is  self-defense. 

That  the  deceased  had  large  and  influential  family  connections  and 
friends ;  that  the  life  of  the  accused,  after  tlie  killing  aivd  before 
his  bond  was  forfeited,  was  threatened  by  relatives  of  the  deceased, 
is  irrelevant  testimony  to  rebut  the  presumption  of  guilt  claimed 
to  result  from  the  forfeiture  of  the  bond  and  flight  from  justice. 

The  State  lias  a  right  to  reexamine,  a  witness,  before  his  leaving  his 
seat,  touching  a  matter  testified  to  by  him  on  cross-examination. 

Testimony  to  establish  that  threats  were  made,  is  inadmissible,  where 
it  is  not  offered  also  to  prove  that  they  were  communicated  to  the 
accused. 
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EVIDENCE. 

The  testimoDy  of  witnesses,  not  yet  heard,  cannot  be  impeached.  Au 
attempt  to  do  so,  is  premature. 

Evidence  is  admissible  to  show  the  condition  of  the  weapon  of  the  de- 
ceased, when  found. 

The  SUtte  vs,  E.  D.  OhewdUeryp.  81. 

When  in  a  prosecution  for  murder  the  evidence  shows  that  the  accoised 
Avas  the  aggressor  and  pursued  the  deceased  with  a  drawn  knife, 
with  which  he  afterwards  gave  the  mortal  stroke,  testimony  of 
the  dangerous  character  of  the  deceased  was  properly  rejected. 

It  is  unnecessary  to  review  the  ruling  of  the  trial  judge,  admitting  as 
a  dying  declaration  a  statement  of  the  deceased  to  the  effect  that 
the  accused  had  inflicted  tlie  mortal  wound,  in  view  of  the  fact 
that  the  accused  set  up  the  plea  of  self-defense,  which  admitted 
the  killing.  The  accused  could  not,  therefore,  be  prejudiced  by 
the  admission  of  the  declaration,  as  it  only  went  to  prove  au  ad- 
!  mitted  fact. 

I  Wliero,  at  the  opening  of  the  trial,  an  order  is  made  for  the  removal  of 

I  the  witness  from  the  court  room,  and  a  deputy  sheriff,  a  witne^ 

I  for  the  State,  in  ignorance  of  the  order,  came  into  the  room  danng 

the  trial,  such  fact  would  not  of  itself  operate  absolutely  to  the  ex- 
clusion of  his  testimony.  The  judge  could,  in  his  discretion,  admit 
it.  The  State  vs.  P.  Watson,  p.  148. 

A  judge  can  and  ought  to  interpose  when  a  useless  and  irreleflint  ex- ' 
amination  of  a  witness  is  going  on,  and  prevent  the  waste  of  time 
and  distraction  of  the  attention  of  the  jury. 

Confessions  made  voluntarily,  and  without  the  exercise  of  any  influ- 
ence to  extract  them,  are  admissible.  State  vs.  Parks,  21  A.  251, 
overruled.  The  State  vs.  J.  McGee,  p.  206. 

A  voluntary  confession  of  a  prisoner  is  admissible  in  evidence  against 
him. 

The  cross-examination  of  a  witness  may  embrace  any  matters  pertinent 
to,  and  growing  out  of,  or  connected  with  what  has  been  elicited 
on  the  examination  in  chief. 

The  State  vs.  L.  E.  Poynier,  et  ofe,,  p.  572. 

Evidence  to  show  that  the  accused  had  made  efforts  to  cause  the 
deceased  to  leave  the  country,  in  reference  to  a  criminal  prosecu- 
tion instituted  against  him  by  the  latter,  who  is  the  material  wit- 
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EVIDENCE. 

iiess  in  such  case,  and  that  in  that  counection  he  had  made  threats 
against  the  deceased^  is  admissible,  as  it  tends  to  show  elements 
of  malice  in  the  homicide. 

Evidence  of  the  dangerous  character  of  the  deceased  and  of  threats 
made  by  him  against  accused,  unless  preceded  or  accompanied  by 
evidence  of  an  assault  or  overt  act,  or  of  some  hostile  demonstra- 
tion, at  the  time  of  the  killing,  is  inadmissible  as  a  defense  against 
the  charge  of  murder.    The  law  of  self-defense  expounded. 

The  State  vs.  J.  Birdwell,p.  857. 

A  voluntary  confession  of  the  accused,  not  made  under  restraint  or  con- 
straint, is  admissible  in  evidence.  If  it  is  admitted  by  his  consent, 
he  cannot  afterwards  object  to  it. 

The  State  va.F.  Wilson, p.  im. 

Conversations  with  the  prisoner  touching  his  identity  are  admissible  to 
prove  that  fact,  no  inducement,  threat  or  promise  having  been 
made  to  him  or  in  his  presence. 

The  State  vs.  J.  Foster,  p.  S77. 

In  a  criminal  prosecution  the  accused  has  the  right  to  object  to  the 
introduction  of  a  dying  declaration,  on  the  ground  that  when  he 
made  it  the  declarant  did  not  believe  that  he  was  about  to  die.  In 
support  of  his  objection  it  is  competent  for  the  accused  to  intro- 
duce testimony  tending  to  show  that  when  the  declaration  was 
made  the  declarant  was  not  under  the  sense  of  an  impending  dis- 
solution, but  that  he  had  hopes  of  recovery. 

The  decision  of  the  true  condition  of  the  deceased  as  a  test  of  the 
admissibility  of  his  declaration  is  within  the  exclusive  province  of 
the  court.  The  State  vs.  E.  MoUsse,  p.  920. 

GRAND    JURY. 

The  incompetency  of  one  member  of  a  grand  jury  vitiates  an  indict- 
ment found  by  it.  and  a  motion  to  quash,  on  such  ground,  made 
prior  to  plea,  is  timely  and  proper. 

The  State  vs.  H.  Bowkind,  et  oZ.,  p.  193. 

INDICTMENT. 

In  an  indictment  for  shooting  with  intent  to  commit  murder,  the  intent 
must  be  described  in  terms  which  would  be  sufficient,  in  case  the 
act  had  resulted  in  death,  to  sustain  an  indictment  for  murder. 
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INDICTMENT. 

The  qualification  of  the  intent  as  ^^  felonious"  merely,  without  the  addi- 
tion of  "  wilfully  and  of  malice  aforethought,"  describes  only  an 
intent  to  commit  manslaughter  and  not  murder.    R.  S.  ^  1048. 

The  defect  is  substantial  and  is  a  proper  subject  for  motion  in  arrest  of 
judgment.  The  State  vs.  Marshall  €rreen,p,  99. 

Under  an  indictment  for  shooting  with  intent  to  commit  murder,  it  is 
unnecessary  to  charge  specifically  that  the  accused  did  *'  wilfully, 
feloniously  and  of  his  malice  aforethought,"  shoot,  etc.  It  is  not  de- 
fective where  the  words  ^'felonious  and  with  intent  to  commit  miir- 
der,^^  are  used.    Those  words  are  amply  sufficient  under  the  Statute. 

Under  such  a  charge,  the  jury  can  find  a  veidict  under  either  Section 
791  or  792  of  the  Revised  Statutes.  The  two  crimes  provided  against 
are  of  the  same  generic  class,  the  greater  including  the  less. 

In  such  a  case,  a  verdict  of  ^'  Guilty  o"^  shooting  at  with  intent  to  com- 
mit murder,"  is  responsive  to  the  indictment. 

The  State  vs.  G.  Frances,  p.  336. 

The  words  "  goods  and  chattels  "  are  not  sacramental  in  an  indictment 
for  larceny.  The  word  '^ property  ^^  used  is  generic  and  implies  per- 
sonal property,  goods  and  chattels. 

r/*€  State  vs.  F.  Batfonne,  p.  761. 

It  is  not  requisite  to  the  validity  of  an  indictment  for  assaulting  with 
intent  to  murder  that  it  should  aver  that  the  person  assaulted 
"  was  in  the  peace  of  the  State."  Nor  in  such  indictment  is  it  neces- 
sary to  charge  that  the  accused  was  armed  with  a  dangerous  weapon 
or  that  a  battery  was  inflicted. 

Sec.  792  R.  S.,  under  which  the  indictment  was  framed,  denounces  two 
distinct  offenses ;  one  assaulting  by  wilfully  shooting  at,  the  other 
assaulting  with  intent  to  commit  murder,  etc.,  and  an  indictment 
will  lie  for  either  offense.  The  State  vs.  A.  Simien,p,  923. 

INFORMATION. 

It  is  no  bar  to  an  information  for  manslaughter,  that  the  grand  jury  has, 
prior  to  its  filing,  ignored  an  indictment  for  murder,  for  the  same 
homicide. 

Omission  in  the  information,  of  the  averment  that  the  deceased  was,  at 
the  time  of  the  killing,  ''  in  the  peace  of  Grod  and  of  the  Stated  is 
uo  ground  for  arrest  of  judgment. 

The  State  vs.  Boy  Vincent,  p.  770. 


Digitized  by  VjOOQIC 


INDEX.  1005 


CRIMINAL  LAW— OanUnued. 

JURY. 

Objrctions  to  the  manner  of  drawing  and  gammoning  the  jury,  and  of 
organizing  the  grand  jury  must  be  urged  before  plea  and  trial,  ana 
come  too  late  when  made  after  verdict. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing  on  the  face 
of  the  record,  hence  irregularities  in  the  drawing  and  the  summon- 
ing of  the  jury,  and  in  tlie  composition  of  the  grand  jury  cannot 
be  heard  in  a  motion  in  arrest  of  judgment. 

The  State  vs.  N.  Jackson,  p.  96. 

A  juror  who,  upon  his  vair  dire,  said  he  had  formed  a  fixed  deliberate 
opinion,  but  on  farther  interrogation  admitted  that  he  should  be 
guided  solely  by  the  testimony  on  the  trial  and  the  law  as  applied 
thereto,  and  who  had  not  talked  with  any  of  the  witnesses,  and 
had  no  bias  or  prejudice,  is  a  good  juror. 

The  fact  that  one  of  the  grand  juries  who  found  the  bill  is  an  unnatur- 
alized alien,  cannot  be  takeii  advantage  of  in  a  motion  for  arrest. 
This  personal  disqualification  of  a  grand  juror  may  be  pleaded  in 
abatement)  and  whatever  is  pleadable  in  abatement  is  waived  by  a 
plea  in  bar. 

Non-residence  of  a  petit  juror  in  the  parish  where  the  trial  is  had  for 
twelve  months  immediately  preceding  the  trial  cannot  be  the  sub- 
ject of  a  motion  in  arrest.  The  State  vs,  J.  McGee,p.  206. 

The  trial  judge,  in  a  criminal  case,  is  vested  by  law  with  the  discre- 
tionary powers  to  discharge  jurors  already  empanneled  in  the  case 
and  to  reassign  the  cause  for  another  day,  if  he  believes  that  there 
is  a  necessity  for  such  ruling,  and  that  the  ends  of  justice  will  be 
best  subserved  by  such  a  course. 

The  belief  of  the  judge,  apparently  well  fouoded,  that  the  jurors  already 
selected  and  sworn  had  been  illegally  drawn,  is  manifestly  a  reason 
to  justify  such  ruling.  The  State  vs.  J.  Lawson,  p.  275. 

The  additional  jurors,  which  the  Act  of  1877  empoirers  the  judge  to 
have  drawn,  are  a  part  of  the  regular  panel,  and  their  names  should 
be  pla<^ed  in  the  jury  box  along  with  those  drawn  before  the  meet- 
ing of  court,  and  are  to  be  offered  for  acceptance  or  rejection  as 
chance  may  determine. 

A  jury  law  with  its  complex  details  must  be  so  construed  as  equally  to 
conserve  the  interests  of  the  public  in  the  vindication  of  law  and 
order,  and  to  guard  the  right  of  individuals  to  a  fair  and  impartial 
trial.  TJte  Stats  vs.  W.  Brooks,  p.  334. 
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In  a  criminal  prosecation  a  juror  is  not  incompetent  because  it  is  shown 
that  on  the  day  before  the  trial  he  declared  in  a  public  store  that 
he  intended  to  convict  every  pei*son  tried  befoie  him  as  a  juror, 
and  when  it  is  shown  that  on  his  voir  dire  tlie  juror  showed  that  he 
had  no  bia.s  or  prejudice  in  the  case.  Courts  will  not  consider 
gossip  in  determining  tlie  legal  qual ideations  of  jurors. 

A  juror  wlio  acknowledges  to  have  formed  an  opinion  in  the  cause,  but 
asserts  tliat  such  an  opinion  will  readily  yield  to  the  evidence  on 
the  trial,  and  tliat  he  feels  able  to  do  impartial  justice  in  the  case, 
is  competent.  State  vs.  Dugay,  35  Ann.  327;  and  other  decisions 
affirmed.  The  StaU  w.  J.  BirdiDeU^  p.  857. 

Objections  to  t]ie  form  of  the  oath  administered  to  the  jurors  must  Ite 
made  at  the  time  of  their  qualification.  Such  objections  are 
assimilated  to  those  made  to  the  possession  by  a  juror  of  the 
proper  qualifications,  which  must  be  made  when  he  is  offered,  and 
to  thof.e  that  may  be  made  to  the  list  of  jurors,  which  must  be 
complained  of  when  the.  imperfection  or  defect  is  discovered.  It 
is  too  late  to  object  to  the  form  of  the  oath  in  a  motion  for  a  new 
trial.  The  State  V8,  F.  WUaon,  p,  864. 

The  fact  that  one  presented  as  a  juror  has  formed  an  opinion  from 
rnmours  of  the  case  and  has  expressed  it,  does  not  disqualify  him  if 
he  avers  that  the  rumours  would  not  influence  him  as  a  juror,  and 
that  he  will  be  guided  by  the  evidence  in  rendering  a  verdict. 

The  8tat£V8,  J.  Foster,  p,  877. 

NEW   TRIAL. 

An  accused  who  offers  to  support  his  affidavit  on  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  by  the  testimony 
of  the  newly  discovered  witnesses  themselves,  when  he  produces 
them  in  court  on  the  trial  of  the  motion,  is  entitled  to  such  a  hear- 
ing. On  the  judge's  refusal  to  liear  such  witnesses,  the  case  will  be 
remanded  for  the  purpose  of  taking  such  testimony,  or  to  give  to 
the  accused  the  benefit  of  the  affidavit  of  said  witnesses. 

TJi€  State  V8.  J.  Hyland,  p.  87, 

Applications  for  new  trials  in  criminal  cases  on  the  gi'onnd  of  newly 
discovered  evidence  must  always  be  received  with  caution.  The 
inducements  to  false  swearing  on  the  part  of  the  person  convicted 
are  obvious,  and  therefore  the  rule  is  well  established  that  his  affi- 
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davit  aloue  will  not  saffice.  It  must  be  supported  by  the  affidavits 
of  others,  and  when  possible ,  by  those  of  .the  newly  discovered 
witnesses. 

The  mere  statement  that  the  accused  did  not  know  of  the  testimony  in 
time  to  have  brought  it  forward,  is  not  sufficient.  It  must  appear 
that  he  could  not  have  ascertained  it  by  reasonable  diligence. 

Great  reliance  is  placed  upon  the  trial  courts  by  appellate  tribunals 
that  they  will  exercise  the  discretion  entrusted  to  them,  in  the  mat- 
ter of  granting  new  trials  in  criminal  cases,  well  and  wisely,  and 
consequently  their  refusal  to  grant  them  is  rarely  disturbed. 

The  Stnte  vs.  JV.  Washingtanf  p,  341. 

New  trials  in  criminal  cases  are  notgrantable  for  newly  discovered  evi- 
dence if  it  be  only  cumulative. 

The  8taU  vs.  J,  Hyla/nd,  p.  709. 

An  accused  will  not  be  entitled  to  a  new  trial  on  account  of  the  absence 
of  witnesses  at  the  trial,  though  duly  summoned,  where  it  appears 
that  no  continuance  or  postponement  was  asked  because  of  their 
absence  and  where  he  consented  to  go  to  trial  without  them,  and 
stated  that  he  could  not  make  an  affidavit  for  a  continuance  on 
account  of  their  non-attendance.- 

The  absence  of  the  accused  from  the  court-room  while  testimony  is 
being  taken  on  an  application  for  an  attachment  for  a  witness, 
affords  no  ground  for  setting  aside  the  verdict. 

The  State  r«.  J..  Simien,p.  923, 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
must  be  refused  when  the  affidavit  of  the  accused  shows  that  the 
evidence,  so  far  from  being  newly  discovered,  was  known  to  him 
all  the  while.  Such  motion  must  be  supported  by  other  testimony 
in  addition  to  the  affidavit  of  the  accused.    His  alone  will  not  suffice. 

When  four  days  have  elapsed  between  the  conviction  and  the  sentence 
and  the  defendant's  counsel  complains  that  he  wants  more  time  to 
prepare  a  motion  in  arrest,  he  is  without  excuse  and  iurther  delay 
was  rightly  refused.  The  8tat^  vs,  J.  J.  Gotten^  p,  980. 

PRESCRIPTION. 

Where  an  indictment  for  a  prescriptible  offense  is  filed  more  than  a 
year  after  its  commission,  and  prescription  is  therein  negatived  by 
the  usual  averments,  the  onus  is  not  on  the  State  to  prove  the  nega- 
tive, but  on  the  defendant  to  establish  the  affirmative  \    L  e.,  that 
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the  commission  of  the  offense  was  made  known  to  some  coir.peteiit 
officer  more  than  one  year  previous. 

Where  a  horse  was  stolen  in  one  parish  and  sold  in  another,  to  a  person 
who,  at  the  time,  was  a  justice  of  the  peace  in  the  latter  parish, 
from  whom  it  was  recovered  by  the  owner,  a  knowledge  of  the 
crime  thus  derived  by  such  officer,  to  whom  the  name  and  where- 
abouts of  the  offender  is  unknown,  and  being  without  authority  or 
jurisdiction  in  the  parisli  wliere  the  crime  was  committed,  does  not 
affect  the  question  of  prescription. 

The  information  to  such  officer,  in  contemplation  of  law,  to  have  such 
effect  must  arise  from  a  formal  complaint  against  him. 

The  State  ve,  J.  BarMd^  et  oZ.,  p.  89. 

When  a  party  is  indicted  for  murder  and  convicted  of  manslaughter, 
the  judgment  should  be  arrested  if  the  crime  had  not  been 
denounced  to  a  public  officer  having  the  power  to  direct  a  prose- 
cution \\ithiu  one  year  previous  to  the  finding  of  the  grand  jury, 
and  the  accused  had  not  fled  from  justice.  Nor  could  proof  be 
offered  of  these  causes  of  the  suspension  of  pi^escription  unless  the 
same  are  averred  in  the  indictment.  The  arrest  of  judgment  in 
such  a  case  does  not  debar  another  prosecution  for  manslaughtei 
under  a  sufficient  and  proper  indictment. 

The  State  vs.  M,  Fw^or,  jp.  978. 

PRINCIPAL   AND   ACCESSORY. 

The  general  rule  of  law  is  that  what  one  does  through  another's  agcDcy 
is  to  be  regarded  as  done  by  himself.  One  whose  sole  will  procurea 
the  commission  of  a  criminal  act  is  principal,  without  regard  to 
the  physical  agencies  he  employs,  and  whether  he  is  present  or  ab- 
sent when  the  act  is  done. 

The  test  to  detennine  whether  one  is  principal  rather  than  accessory  is 
whetlier  he  is  so  situated  as  to  make  his  personal  help  available— 
not  actual  physical  help  necessarily,  but  help  of  any  kind— not 
help  rendered  by  actual  presence  but  constructive  presence  as 
well.  Thus  if  he  watched  to  prevent  his  companions  being  sur- 
prised, or  stationed  himself  to  give  the  alarm  to  favor  their  escape, 
or  was  in  such  situation  as  to  come  to  their  ^assistance,  so  that  the 
knowledge  of  his  watching,  or  position,  or  situation  inspired  or 
was  calculated  to  inspire  his  confederates  with  additional  confi- 
dence, and  enable  them  quicker  or  safer  or  more  effectually  to  com- 
mit the  crime,  then  he  is  a  principal. 
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If  one,  with  knowledge  that  the  commission  of  a  crime  has  been  de- 
termined on,  gets  away  and  keeps  away  from  the  spot  for  the  pur- 
pose of  facilitating  the  commission  of  it,  he  is  a  principal  although 
he  is  not  present  or  near  enough  to  give  assistance  physically  and 
manually  to  his  confederates. 

The  State  vs.  L.  E.  Poynur,  et  ale.,  jp.  572. 

STATUTES. 

The  assistant  district  attorney  of  the  parish  of  Orleans  has  authority 
to  prepare,  sign  and  file  an  information  regardless  of  the  presence 
or  the  absence  of  the  district  attorney,  or  his  inability  from  sick- 
ness. 

Where  a  statute  declares  that  the  punishment  for  a  certain  offense  shall 
not  exceed  a  stated  number  of  years,  with  or  without  hard  labor, 
and  also  authorizes  the  imposition  of  a  fine,  and  the  accused  is  sen- 
tenced to  imprisonment  at  hard  labor  for  the  entire  term  declared 
and  to  the  payment  of  a  fine,  there  is  no  warrant  in  law  for  the  in- 
fliction of  the  additional  punishment  at  hard  labor  for  another  year 
in  default  of  paying  the  fine.  The  State  V8,  L.  Byder,  p.  294. 

The  word  '  imprisonment '  alone  and  unqualified,  when  used  in  crimi- 
nal statutes,  is  in  contradistinction  to  '  imprisonment  at  hard  la- 
bour,^ and  means  any  other  confinement  than  the  latter. 

Where  the  punishment  of  a  crime  is  imprisonment  at  hard  labour  and 
a  pecuniary  fine,  and  both  are  inflicted,  and  in  default  of  payment 
of  the  fine,  the  criminal  is  sentenced  to  another  term  of  imprison- 
ment at  hard  labour,  the  alternatiye  punishment  must  be  altered 
to  imprisonment. 

Every  convicted  criminal  should  be  adjudged  to  pay  the  costs  of  the 
prosecution,  and  should  be  compelled  to  pay  them,  if  legal  process 
can  be  made  effective.  The  State  vs  J.  Hyland,  p.  709. 

TRIAL. 

A  continuance  should  not  be  granted  and  is  properly  refused  on  the 
ground  of  the  absence  of  a  witness,  where  legal  steps  have  not 
been  taken  and  due  diligence  used  to  secure  him  and  when  the 
case  was  fixed  by  consent,  without  any  reserve  of  rights  ^  the  more 
so,  where  the  evidence,  if  offered,  would  not  be  admissible.  It  is 
only  where  the  exercise  of  the  legal  discretion  was  arbitrary  and 
oppressive,  that  the  appellate  court  will  interfere,  and  then,  pro- 
vided the  refusal  has  worked  a  manifest  injury. 

The  State  vs.  E.  2>.  OhwdlUer,  p.  81. 
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In  the  absence  of  any  appearance  on  the  record  tliat  the  defendant 
requested  tlie  court  to  assign  counsel,  or  applied  for  continuance 
on  the  ground  of  absence  of  counsel  of  record,  the  mere  faet  that 
the  trial  proceeded  without  the  aid  of  counsel  to  defendant  does 
not  constitute  error.  The  State  vs.  Doyle,  p.  91. 

The  trial  judge  has  large  discretion  in  granting  continoauces,  which 
will  not  be  interfered  with  unless  for  good  cause. 

A  refusal  to  permit  a  prisoner's  counsel  to  ask  a  State  witness  on  cross- 
examination,  if  he  was  not  anxious  to  have  the  prisoner  convicted, 
is  good  ground  for  the  reversal  of  the  judgment,  but  when  the 
question  was  answered  without  hindrance,  and  the  court  after- 
wards interfered  solely  to  prevent  the  intimidation  of  the  witness, 
it  is  not  error. 

Grreat  latitude  is  permitted  in  the  cross-examination  of  witnesses  on  a 
criminal  trial,  and  the  feeliiigs,  motives  and  prejudices  of  a  wit- 
ness may  be  probed  by  either  side. 

Want  of  service  of  a  copy  of  the  indictment  must  be  pleaded  »fi  limine^ 
and  cannot  be  moved  in  an-est  of  judgment.  A  fortiori  must  non- 
service  of  a  list  of  witnesses,  upon  whose  testimony  the  bill  was 
lound,  be  pleaded  before  going  to  trial,  even  if  the  prisoner  was 
entitled  to  have  such  list  delivered  to  him. 

A  prisoner  has  not  the  right,  under  our  statute,  to  have  delivered  to 
him  a  list  of  the  witnesses  who  appeared  before  the  grand  jury, 
and  therefore  it  is  not  essential  with  us  that  the  names  of  such  wit- 
nessess  shall  be  indorsed  upon  the  bill. 

The  State  vs.  J.  Kane  et  al.p.  153. 

After  the  evidence  is  closed  in  the  trial  of  a  criminal  case  the  defendant 
cannot  be  allowed  to  introduce  other  testimony,  even  with  a  view 
to  contradict  statements  of  a  state  witness,  drawing  out  of  him  in 
rebuttal,  on  the  pretense  that  his  statements  embniced  new  matters. 
The  proper  course  is  to  object  to  such  testimony  or  to  move  for  its 
expulsion.  There  must  be  an  end  of  the  trial,  which  would  otJier- 
wise  be  protracted  indefinitely. 

A  motion  in  arrest  of  judgment  is  not  the  proper  mode  of  presentiDg 
objections  to  the  manner  of  drawing  or  organizing  either  the  grand 
or  petit  jury,  or  of  presenting' errors  not  apparent  on  the  face  of 
the  record. 
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District  judges  have  the  right  to  order  special  jury  termS;  at  which  all 
criminal  cases  may  be  tried.  Tiie  right  is  not  limited  to  special 
terms  for  the  trial  of  minor  offenses  with  a  jury  less  than  twelve  in 
number.    State  vs.  Claude,  35  A.  71,  affirmed. 

The  State  vs.  O,  Chandler,  p.  177. 

The  trial  judge  has  always  had,  and  always  exercised,  the  right  to 
question  witnesses  either  for  the  State  or  the  defense. 

A  motion  in  arrest  of  judgment  lies  only  [for  defects  apparent  on  the 
face  of  the  record.  A  defect  which  appears  only  by  the  aid  of 
testimony  cannot  be  the  subject  of  a  motion  in  arrest. 

The  Stntevs.  W.  Green,  p.  185. 

A  challenge  to  the  aiTay  must  be  made  upon  the  first  day  of  the  term, 
under  the  requirements  of  Act  44,  of  1879.  This  act  is  operative 
in  the  parish  of  Je£ferson,  and  superseded  previous  acts  upon  the 
same  subject-matter  relating  to  said  parish,  special  and  general. 

Where  ample  opportunity  is  afforded  the  accused  to  procure  the  attend- 
ance of  a  witness  and  he  fails  to  have  issued  a  subpoena  for  him, 
'  and  there  is  otherwise  a  lack  of  diligence,  a  continuance  should 
not  be  granted.  That  the  witness  is  summoned  by  the  State  makes 
no  difference. 

Where  a  witness  cannot  be  found  at  his  usual  place  of  residence,  and 
the  search  and  inquiries  for  him  lead  the  officers  to  the  conclusion 
that  he  has  left  the  State,  the  deposition  at  the  preliminary  trial 
was  properly  admitted.  The  State  vs.  P.  Coudier,  jp.  291. 

The  use  of  due  diligence  is  a  pre-requisite  to  obtaining  a  continuance 
of  a  criminal  prosecution. 

Attachments  for  absent  witnesses  cannot  be  issued  unless  they  be  per- 
sonally served  with  subpoenas. 

To  procure  a  continuance  because  of  an  absent  witness,  the  accused 
must  aver  in  his  affidavit  that  he  cannot  prove  by  any  present  wit- 
ness the  fact  he  expects  to  prove  by  him,  for  whose  absence  the 
continuance  is  prayed.  And  the  fact  he  expects  to  prove  must  be 
stated.  t 

Where  there  has  been  a  continuance,  and  a  copy  of  the  indictment  has 
been  served  on  the  accused  once,  it  need  not  be  served  again  imme- 
diately preceding  the  trial. 

An  objection  to  a  ruling  of  the  trial  judge  on  a  criminal  prosecution, 
and  a  reservation  of  a  bill  thereto,  noted  in  the  minutes  of  the 
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court,  will  not  be  noticed  unless  the  objection  is  made  the  subject 
of  a  bill  duly  signed  and  certified  by  the  judge.  The  Act  of  1877, 
permitting  an  objection  to  be  reserved  by  the  clerk  taking  a  note 
thereof,  is  an  amendment  of  the  Code  of  Practice,  and  as  that 
Code  regulates  the  practice  of  civil  causes  alone,  the  amendment 
can  relate  alone  to  those  causes. 

The  8tate  vs.  B.  Ckmstock,  p.  S06. 

The  legal  discretion  of  the  trial  judge  in  a  criminal  case,  in  matters  of 
continuances,  will  not  be  interfered  with  unless  the  ruling  com- 
plained of  is  glaringly  erroneous  and  manifestly  unjust. 

An  accused  who,  on  the  day  of  his  arraignment,  declines  the  offer  of 
the  court  to  assign  counsel  for  his  defense,  and  informe  the  judge 
that  he  has  retained  his  own  counsel,  is  not  entitled  to  a  continu- 
ance on  the  ground  that  his  counsel  subsequently  abandoned  his 
case,  when  it  appears  that  the  counsel  was  then  assigned  to  him 
by  tlie  court  and  defended  him  through  the  trial  and  on  appeaL 

The  State  vs.  Berry  Johnson,  p.  852. 

Mere  absence  of  a  witness,  however  material,  is  not  ground  for  a  con- 
tinuance, unless  it  appears  that  due  diligeace  had  been  used,  and 
also  tliat  there  was  just  expectation  of  being  able  to  procure  the  at- 
tendance of  the  witness  in  case  the  continuance  were  granted. 

The  State  vs.  W.  WiUiains,  854. 

Non-arraignment,  that  w(»uld  have  been  fatal  to  the  legality  of  the  ver- 
dict and  sentence,  does  not  exist  where,  after  discovery  that  the  de- 
fendant had  not  been  arraigned,  he  waives  arraignment, and  the 
trial  begins  de  novoj  and  the  jury  are  re-sworn. 

Objections  to  the  form  of  the  jurors'  oath  must  be  made  when  it  is  admin- 
istered, and  cannot  be  made  the  basis  of  a  motion  for  a  new  trial. 

The  State  vs.  J.  BoMnson,  p.  87a 

'the  exercise  of  a  lower  judge's  discretion  in  granting  or  refusing  a  con- 
tinuance will  not  be  disturbed,  if  it  has  been  done  soundly  and  not 
harshly  or  arbitrarily. 

A  prayer  or  motion  for  a  second  continuance  for  the  same  cause,  for 
which  one  has  already  been  granted,  is  entitled  to  less  favour  than 
the  original  application.  The  State  vs.  J.  Foster,  p.  877. 
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Wiiere,  af&er  a  jury  retires  to  make  up  their  yerdict,  the  court  adjourus 
till  the  following  morning,  and  subsequently  the  judge  being  in- 
foimed  that  the  jury  has  agreed  and  desires  to  deliver  the  verdict, 
convenes  the  court  before  the  time  to  which  it  was  ac^ourned  has 
arrived,  and  receives  the  verdict,  and  the  prisoner  and  his  counsel 
are  present  and  make  no  objection,  such  alleged  irregularity  cannot 
vitiate  the  verdict.  The  State  vs,  J.  Barfield  et  aL,p.  89. 

In  the  murder  case,  a  verdict  of  "  guilty  of  capital  punishment''  cannot 
serve  as  a  foundation  for  a  sentence  of  death.  The  verdict,  taken 
literally,  convicts  the  accused  of  no  <siime  known  to  the  law  or 
charged  in  the  indictment  5  and  if  we  resort  to  conjecture  as  to  its 
true  intent,  the  arguments  are  equally  balanced  as  to  whether  it 
meant  '*  guilty  loith  capital  punishment,''  or  " gwltj  toithant  ca;pit&\ 
punishment."  The  State,  vs.  W.  Foster  et  ah,  p.  857. 

COMMON  CARRIERS. 

A  boat  used  by  its  owners  and  managers  for  their  own  purposes  and 
those  of  others  who  agree  to  pay  certain  rates  for  the  transportation 
of  their  goods  from  one  point  to  another  and  which  is  not  shown 
to  have  been  held  out  as  a  common  carrier,  cannot  be  declared  to 
be  such,  at  the  instance  of  any  of  such  a^greeing  parties. 

B.  M.  Flautt  vs.  M.  Lashley,  et  aXs.,  p.  106. 

COMMUNITY  OF  ACQUETS. 

Rights  of  a  creditor  of  the  community  cannot  be  defeated  by  an  adju- 
dication of  the  share  of  minors  in  the  common  property  to  the  sur- 
viving spouse  and  by  a  special  mortgage  given  in  their  favor  by 
the  latter,  to  secure  their  liquidated  rights. 

Such  creditor  is  entitled  to  be  paid  his  claim,  by  preference,  half  by 
the  widow  who  has  accepted  the  community  and  half  by  the  heirs, 
each  for  his  virile  share :  the  minors  not  to  be  bound  for  more  than 
their  share  of  inheritance. 

J.  E,  Baler  vs.  Widow  Lodge,  et  al.,p.  1 15. 

Where,  after  marriage  and  under  the  regime  of  the  community,  a  busi- 
ness wJiich  had  formerly  belonged  to  and  been  conducted  by  the 
wife,  is  conducted  in  the  name  of  the  husband,  it  becomes  the  busi- 
ness  of  the  community,  and  its  acquets  and  good-will  are  liable  to 
seizurt^  for  the  husband's  debts. 

H.  Mehnert  vs.  M.  Dietrich,  p.  390. 
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Property  composiQg  the  community  between  husband  and  wife  accniea 
at  the  disaolation  of  the  community  by  the  death  of  one  of  the 
spouses,  in  full  ownership  to  the  survivor  and  to  the  heirs  of  the 
deceased  eventually,  subject  to  a  usufruct  in  favor  of  the  former 
and  always  burdened  with  the  claims  of  creditors  of  the  commu- 
nity, who  can  subject  it  to  the  payment  of  their  debts. 

The  surviving  spouse  and  the  heirs  can  mortgage  their  undivided  share 
or  interest  in  the  real  estate  thus  acquired.  The  mortgage  ci*editor. 
in  seeking  payment  of  his  claim  (there  being  no  creditor  of  the 
community),  is  entitled  to  l>e  paid  out  of  the  proceeds  of  sale  of 
such  interest,  in  preference  to  any  claim  of  the  heirs  against  tlie 
surviving  spouse  not  recorded  at  the  date  of  the  mortgage. 

The  partnership  or  community,  which  may  have  been  formed  after  the 
dissolution,  between  the  surviving  spouse  and  the  heirs,  is  not  to 
be  likened  to  that  once  existing  between  husband  and  wife.  Claims 
arising  after  dissolution  of  that  community  between  the  spouses, 
do  not  ei\joy  the  rights  and  privileges  attaching  to  claims  against 
the  conjugal  community  property. 

An  improper  allowance  of  interest  on  the  decree  can  be  corrected  and 
stricken  out,  without  granting  a  rehearing. 

V.  H,  Dickson  vs.  H.  J.  Dickson,  et  al,  p,  453. 

The  wife  has  no  proprietary  interest  in  the  property  and  effects  of  the 
community  until  its  dissolution.  Tourn^  vs.  Creditors,  6  La.  459 ; 
Tourne  vs.  Tourne,  9  La.  452 ;  Guice  vs.  Lawrence,  2  A.  226. 

The  husband  is  head  and  master  of  the  community ;  and  he  may  dispose 
of  its  revenues  and  moveable  effects  gratuitously,  without  the  con- 
sent or  permission  of  the  wife,  and  without  accountability  to  her  or 
her  heirs.  It  is  only  where  the  wife  can  prove,  satisfactorily,  that 
the  husband  has  disposed  of  the  community  property  by  fraud,  to 
injure  her,  that  she  can  proceed  against  the  heirs  of  the  husband  for 
one-half.    R.  C.  C.  Art.  2404. 

Repairs  made,  during  the  exist^mce  of  the  community,  to  the  separate 
property  of  the  husband,  used  and  enjoyed  by  the  spouses,  are  at 
the  expense  of  the  community ;  and  the  revenues  of  the  separate 
property  of  the  husband  belong  to  the  community,  which  cannot, 
therefore,  be  charged  with  the  rents  of  such  property. 

The  recompense  due  for  improvements  to  the  separate  property  of  the 
spouses,  cannot  exceed  the  enhanced  value  of  the  property,  at  the 
date  of  the  dissolution  of  the  community,  resulting  from  such  im- 
provements.    R.  C.  C.2408. 
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Mooey  beloogiDg  to  the  child  of  the  father  by  former  marriage;  received 
by  him  as  tutor  during  the  second  marriage,  is  a  debt  of  the  second 
community ;  and  it  bears  interest  from  the  date  at  which  it  was  so 
received  and  such  community  is  liable  for  both  the  principal  and 
interest  of  the  debt. 

The  widow  in  community  has  no  claim  for  money  expended  by  the  de- 
ceased husband  in  the  maintenance  of  hisheir,  child  of  former  mar- 
rijvge,  either  during  the  minority  or  majority  of  such  heir,  in  the  ab- 
sence of  all  evidence  of  any  intention  on  the  part  of  the  husband 
whilst  living,  of  making  such  charge  and  the  community  is  entirely 
solvent  and  possessed  ample  revenues  during  its  existence. 

The  community  of  acquets  and  gains  is  not  strictly  a  partnership  ;  it  is 
the  cflfect  of  a  contract;  and  it  is  governed  by  special  law.  R.  C, 
C.  Article  2807. 

The  widow  in  community,  ivdministratrix  of  the  succession  of  the  de- 
ceased husband,  is  entitled  to  commissions  on  the  entire  commu- 
nity property  inventoried  as  part  of  the  successions  of  her  husband. 

Succession  of  Dr.  P.  O.  Boyer,  p,  5(H\, 
COMPENSATION. 

Claims  acquired  by  a  debtor  against  his  creditor,  with  full  knowledge 
of  the  latter^s  notorious  insolvency  and  for  the  purpose  of  obtaining 
an  undue  preference,  cannot  be  set  up  by  the  former  in  compensa- 
tion of  his  indebtedness,  although  the  insolvency  had  not  been  pre- 
viously judicially  declared. 

Courts  of  justice  cannot  be  asked  to  create  a  transaction  or  condition 

of  things,  which  the  law  reprobates  and  forbids  and  which  they 

would  have  undone,  if  called  upon  to  do  so. 

8.  H.  Kennedy  vs,  N,  0.  Savings  Institution ^  p.  1. 
COMPROMISE. 

Parol  testimony  is  inadmissible  to  prove  a  compromise,  which  must  be 
reduced  to  writing. 

But  a  judgment  of  a  competent  court  of  record  predicated  on  a  com- 
promise and  a  resulting  consent  between  the  parties,  is  admissible 
in  proof  of  a  compromise. 

Orr  <&  lAndsley  vs,  W,  Hamilton.  »,  790. 
CONTESTED  ELECTION. 

An  order  of  a  presiding  judge  recusing  himself  in  a  cause  on  the  ground 
of  interest,  aitd  appoiutiug  the  judge  of  an  adjoining  court  to  try 
the  cause,  i&  not  vacated  or  revoked  by  the  fact  tliat  the  successor 
of  the  said  presiding  judge  has  in  the  meantime  been  commis- 
sioned and  inducted  into  office. 
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The  order  of  recaBation,  if  not  void  ab  iniUo  on  its  fia.ce,  cannot  be 
attacked  collaterally,  and  remains  in  full  force  until  rescinded  or 
revoked  by  a  direct  order  from  competent  anthority. 

Under  Section  1425,  Revised  Statutes,  a  speedy  trial  is  imperatively 
required  in  all  contested  elections.  If  tbe  suit  cannot  be  tried, 
owing  to  a  physical  or  legal  impossibility,  at  tlie  next  regular  term 
of  the  court,  a  8X)ecial  t<erm  must  be  ordered. 

A  mandamus  will  lie  to  compel  the  judge,  even  if  he  be  only  appointed 
under  a  recusation  of  the  judge  of  the  court,  to  order  a  8i>ecial 
term  and  to  try  tbe  case  without  unnecessary  delay. 

An  appeal  does  not  lie  from  an  order  dissolving  on  bond  an  injunction 
in  a  contested  election  case 

TJie  State  ex  rel  Mestayer  vs,  C,  DebaUlon,  p,  828. 
CONFISCATION. 

Under  the  effect  of  a  sale  in  proceedings  for  the  condemnation  and 
confiscation  of  an  offender's  property  conformably  to  the  Confis- 
cation Act  of  Congress,  of  July  17,  1862,  and  to  the  joint  resolu- 
tion explanatory  thereto,  the  offender  is  absolutely  stripped  of  all 
rights,  titles  and  claims  to  the  condemned  property,  and  hence  he 
can  make  no  valid  disposition  of  the  same,  either  by  deed  or  will. 

The  purchaser  at  such  a  sale  acquires  nothing  more  than  a  life-estate. 
The  fee  simple  of  the  property  is  then  vested  in  and  held  by  ^e 
United  States  in  trust  for,  and  for  the  benefit  of,  the  heirs  at  law 
of  the  offender,  who  thus  become  owners  of  the  fee  in  expectancy, 
during  the  life-estat«. 

The  heirs  succeed  to  the  offender  by  virtue  of  the  laws  of  nature  and 
descent;  and  not  by  operation  of  the  confiscation  laws,  which 
merely  recognize  pre-existing  rights. 

The  heirs  of  blood  of  the  person  whose  property  has  been  confis- 
cated, are  not  third  parties,  quoad  such  property  during  the  life- 
estate,  hence  they  are  affected  and  bound  by  the  foreclosure  of  a 
pre-existing  mortgage  on  said  property,  and  by  the  divesture  of 
the  title  to  the  fee  operated  by  such  proceedings.  Hence  they 
cannot  be  heard  to  urge  the  nullity  of  such  proceedings  on  gToonds 
which  the  expropriated  party  could  not  be  allowed  to  set  up,  if 
he  were  living  and  restored  to  all  his  former  rights. 

a  Shields,  et  aU.  vs.  A.  Skiff,  p.  644. 
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CONSTITUTION. 

Act  No.  71  of  1882,  for  the  purpose  of  increafiing  the  number  of  judges 
in  the  first  judicial  district,  clearly  intended  to  limit  the  term  of 
*  the  new  incumbent  to  the  time  of  the  next  general  election,  to- 
wit :  the  22d  of  April,  1884. 

That  provision  is  no  violative  of  Art.  109  of  the  Constitution,  which 
fixes  the  term  of  all  district  judges  at  four  years. 

It  is  the  true  meaning,  intent  and  spirit  of  the  Constitution  that  gen- 
eral elections  for  district  judges  sliould  occur  only  once  every  four 
years;  and  that  the  terms  of  all  elective  district  judges  should  ex- 
pire at  the  same  time. 

Hence,  the  General  Assembly  in  increasing  the  number  of  district 
judges  under  authority  of  Article  1 10,  cannot  fix  a  term  expiring  at  • 
a  time  different  from  that  at  which  expires  the  term  of  all  other 
elective  district  judges  in  the  Stiite.     Such  a  provision  would  be 
uncon  stitutional. 

The  State,  ex  rel,  CraiUy  etc.,  vs.  Hicks,  et  al^,  p.  826, 

CONTEMPT  OF  COURT. 

The  relator  having  in  his  possession  certain  movable  property  for  which 
a  writ  of  sequestration  was  issued,  and  being  ordered  by  the  dis- 
trict judge  to  deliver  said  property  to  the  sheriff,  refused  to  obey 
the  order  and  was  imprisoned  for  contempt.  He  applied  to  this 
Courtioj  writs  of  certiorari  and  habeas  corpus.  Held  that  his  pos- 
session of  the  property  not  being  under  or  by  order  of  court,  his 
refusal  to  deliver  it  to  the  sheriff,  did  not  constitute  a  case  of  con- 
tempt, and  that  he  is  entitled  to  the  habeas  corpus  from  this 
Court.  Tlie  State  ex  rel  A.  Hero,  p.  352. 

CONTRACTS. 

A  contract  for  an  overseer's  wages  thus : — I  agree  to  your  conditions, 
viz :  $100  a  month,  which  will  be  eleven  hundred  dollars  for  thit^ 
year,  one  month  having  already  elapsed — construed  to  be  a  con- 
tract for  the  term  and  not  by  the  month. 

A  discharge  for  good  cause  disentitles  the  party  discharged  to  wages 
for  a  longer  time  than  he  served. 

Gross  inattention  to  and  n  on -performance  of  duties,  or  conduct  such  as 
to  endanger  the  control  of  the  hands  and  diive  them  away,  and 
thus  entail  irremediable  loss,  conjoined  with  sickness,  which  in- 
capacitates him  for  service,  will  justify  the  discharge  of  an  over- 
seer. 

An  overseer's  wages  cannot  be  docked  for  sickness  unless  the  same  be 
stipulated  expressly.     Protracted  sickness  may  be  sufficient  cause 
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for  discharging  him,  but  so  long  as  he  remains  in  employment  lie 
is  entitled  to  his  wages. 

J.  8.  Miller  vs,  Gidiere  dtMarmande,  p,  201.* 

Notes  executed  by  a  young  man  in  favor  of  his  uncle,  under  the  pres- 
sure of  threats  from  the  latter  of  taking  the  life  of  the  former  ui 
case  of  his  refusal  to  acknowledge  a  pretended  indebtedness  to  hi^ 
uncle,  are  invalid,  and  payment  of  the  same  wiU  not  be  enforced 
by  the  courts. 

The  reverential  fear  of  a  relative,  coupled  with  threats,  is  sufficient  to 
invalidate  a  contract.  N'.  Molereva.  J.  P.  Harpy  p,  471. 

In  cases  of  verbal  contracts,  the  declarations  of  the  parties,  or  either 
of  them,  made  at  the  time  of  entering  into  the  contract,  are  not  to 
be  viewed  as  admissions,  but  as  direct  proof  of  the  contract  it«elf. 
and  therefore  do  not  come  under  the  rule  that  the  admissions  of  a 
party  are  the  weakest  kind  of  evidence ;  which  rule  is  applicable 
only  to  admissions  respecting  the  contract  subsequent  to  the  mak- 
ing of  it.  Such  subsequent  admissions  are  properly  received  in 
evidence  to  establish  the  contract  and  the  obligation  or  liability  of 
the  party  sought  to  be  bound  by  it,  but  it  does  not  follow  that  thv 
declarations  of  such  party  iu  his  own  favor,  made  out  of  the  pres- 
ence of  the  other  contracting  party,  going  to  disprove  the  contract 
and  his  liability  under  it,  are  equally  aduiissible.  The  latter  are 
not  admissible,  and  this  rule  applies  whetiier  the  party  is  living  or 
dead  when  such  proof  is  offeied. 

Where  one  having  a  claim  against  a  railroad  company,  fearing  it6  total 
loss,  owing  to  existing  complications  resulting  from  judicial  pro- 
ceedings then  pending,  proposes  to  another  creditor  of  the  company 
to  try  and  affect  a  certain  settlement  by  which  it  was  b^ieved  tliat 
the  threatened  loss  could  be  averted,  and  agreed  that,  if  the  settle- 
ment was  effected  by  a  time  stated,  the  other  creditor  effecting  it 
might  take  his  claim  for  a  sum  named,  and  the  party  to  whom  the 
proposition  is  made  proceeds  to  give  his  time,  money  and  efforts  to 
<  make  the  settlement  and  does  accomplish  it,  he  thereby  becomes 
the  owner  of  the  claim,  subject  to  the  payment  of  the  sum  agreed 
upon. 

The  party  proposing  cannot  revoke  his  offer  after  the  settlement  is 
effected,  or  whilst  the  other  is  taking  steps  to  effect  it ;  nor^oes 
the  death  of  the  party  miking  the  proposition  before  the  time  fixed 
arrives,  or  the  amount  agreed  on  is  paid  over  to  him,  avoid  the  con- 
tract.    His  legal  representative,  after  his  death,  is  equally  bouDd ; 
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and  lifter  the  sum  stipulated  is  paid  to  such  representative,  he  oan- 
not  maintain  an  action  for  the  difference  between  the  face  value  of 
the  claim  and  the  amount  so  paid. 

K,  E.  Gardon,  Tutrix,  vs,  F.  P.  StuhbSjp,  625. 
CORPORATIONS. 

Plaintiff,  two  co-heirs  and  her  mother,  became  joint  owners  of  200  shares 
of  stock  belonging  to  the  community  between  the  last  named  and 
her  deceased  husband,  John  B.  Schiller,  in  the  proportion  of  one- 
half  to  the  mother  and  one-sixth  to  each  of  the  heirs.  Defendant 
corporation  permitted  the  mother  to  dispose  of  134  shares  of  said 
stock,  and  plaintiff  brings  this  suit  to  recover  one-sixth  of  said  134 
shares.  Held,  that  the  mother^s  transfer  must  be  held  valid  to  the 
extent  of  her  entire  interest  in  the  stock,  viz :  One  hundred  shares, 
and  that  the  sixty -six  shares  undisposed  of  belonged  entirely  to  the 
heirs,  and  that  plaintiff  could  recover  only  her  share,  one-third,  of 
the  thirty-four  shares  unlawfully  transferred.  Held,  that  the  divi- 
dends paid  to  the  mother  while  tutrix  of  her  minor  children,  and 
even  afterwards  during  the  existence  of  a  judgment  recognizing 
her  as  a  legal  usufructuary  of  the  interest  of  her  children  in  the 
community  estate  cannot  be  recovered.  The  subsequent  judgment 
of  this  court,  in  an  action  to  annul  this  latter  judgment,  only  had 
effect  as  to  third  persons,  from  the  date  of  its  rendition,  and  only 
authorized  the  recovery  of  dividends  paid  thereafter. 

Mrs,  Fairex  vs.  New  OrUcms  Oity  B.  B,  Co,,  p,  60. 

The  managing  director  of  a  corporation  organized  for  the  business  of 
common  carriers,  has  no  right  in  law  to  use  for  his  personal  benefit 
and  advantage,  the  boats  owned  or  chartered  by  the  company. 
Hence,  in  the  absence  of  a  special  contract  or  agreement  granting 
him  an  immunity  from  charges  for  freight  on  his  personal  ship- 
ments, he  must  be  held  liable  for  payment  on  his  freights  at  ordi- 
nary or  card  rates. 

Parol  testimony  is  inadmissible  to  show  anything  against  or  beyond  what 
is  contained  in  an  act  of  incorporation  or  tending  to  show  verbal 
agreements  conferring  to  one  of  the  incorporators  valuable  privi- 
leges or  prerogatives  at  variance  with  the  essence  of  the  act. 

The  unauthorized  acts  of  an  agent  of  a  corporation  may  be  ratified  by  the 
board  of  directors,  and  such  ratification  is  equal  to  a  previous  author- 
ity as  in  the  case  of  natural  pei*sonH.  The  knowledge  of  the  board  of 
directors  of  a  corporation  of  common  carriers,  that  the  managing 
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director  had  assumed  and  performed  the  duties  of  master  of  one  ot 
its  vessels^  and  this  acquiescence  by  long  silence,  in  his  line' of  con- 
duct operate  a  ratification  thereof. 

The  agents  of  a  corporation,  like  the  agents  of  natural  persons,  are  en- 
titled to  reasonable  compensation  for  their  services.  In  the  absence 
of  a  special  contract  or  agreement  fixing  their  salary,  the  same  will 
be  regulated  by  the  custom  with  regard  to  the  particular  services 
and  their  value.  Hence,  the  managing  director  of  a  company  own- 
ing steamboats,  who  performs  the  duties  of  master  of  one  of  the 
boats,  when  his  functions  as  such  are  laborious  and  responsible,  is 
entitled  to  compensation  of  the  value  shown  by  evidence,  and  for 
the  rate  charged,  if  shown  to  be  acquiesced  in  by  the  directors. 
Packet  Company  vs,  J.  J.  Brawn, p,  138. 

The  commissioners  appointed  to  liquidate  a  free  bank  whose  charter  wa* 
judicially  forfeited,  have  no  right  of  action  against  directors  of  the 
institution  charged  with  violation  of  Sections  300,  301,  of  the  Re- 
vised Statutes. 

The  liability  for  the  debts  and  obligations  of  the  concern,  imposed  on 
the  directors  as  a  i)enalty  for  such  violation,  is  not  an  a.sset  suscep- 
tible of  collection  by  the  commissioners. 

It  is  a  claim  which  accrues  to  the  creditors  nt  ginguli  and  wliicli  cannot 
be  enforced  by  the  liquidators. 

L,  Lacombe  et  aL  vs,  B.  MUUken  et  alft.,p,  367. 

The  appointment  of  a  receiver  to  a  corporation  by  one  of  the  district 
courts  for  the  Parish  of  Orleans,  when  it  appears  that  the  matter  of 
the  liquidation  of  that  very  corporation  was  pending  in  auotlier 
and  different  court  for  the  same  {)arish,  is  the  act  of  a  court  with- 
out jurisdiction  over  the  subject-matter,  and  is  therefore  absolutely 
null  and  void.    J,  Jf.  Weifmouth,  Beceiver,  ??«.  Mrs.  Bouny,p.  527. 

A  legislative  charter  may  confer  upon  a  railroad  company  the  right  of 
way  upon  any  street,  highway  or  turnpike  in  the  State,  and  the  right 
to  construct  thereon  its  road. 

Under  such  grant  the  company  is  authorized  to  lay  the  track  of  the  road 
upon  and  through  the  street  of  an  unincorporated  town  along  its 
route  without  further  permission  or  authority.  The  company  can- 
not, however,  so  exercise  the  right  and  construct  the  road  through 
a  street  as  unnecessarily  impair  the  right  of  the  public  to  the  free  use 
of  such  street,  and-inflict  serious  and  unequal  damage  upon  private 
property  contiguous  to  said  street ;  and  property  owners  so  injured 
may  demand  by  suit  the  reconstruction  of  the  track,  and  under  condi- 
tions its  ultimate  removal.  J,  HepUng  etal.  vs.  Bailroad  Co., p.  898. 
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COURTS. 

The  doctrine  is  re- affirmed,  that  this  court,  in  the  exercise  of  its  super- 

visoiy  jurisdiction,  will  not  interfere  with  the  discretion  of  inferior 

courts  in  determining  questions  within  their  jurisdiction,  arising 

properly  for  decision,  aud  decided  in  regular  course  of  proceedings 

The  State  ex  rel.  Insurance  Co.  vs.  Judges,  etc.,  p.  316. 

The  Supreme  C(»urt  will  not  review  the  niling  of  the  Court  of  Appeals 
upon  the  admissibility  of  evidence  by  any  of  the  writs  under 
which  it  exercises  supervisory  jurisdiction  over  inferior  courts. 
The  Stale  ex  rel.  Bright  vs.  Judges,  p.  481. 

Under  our  laws  and  jurisprudence,  all  parties  who  do  not  appeal  from 
a  judgment  are  appellees  aud  the  judgment  cannot  be  reversed  or 
amended  as  to  them. 

Hence,  in  a  case  brought  from  this  Court  to  the  Supreme  Court  of  the 
United  States,  aud  our  judgment  is  there  reversed,  none  but  the 
party  who  took  the  writ  of  error  can  invoke  any  relief  under  the 
judgment  of  reversal,  although  the  interest.8  of  other  persons 
who  were  parties  to  the  original  suit,  could  be  affected  by  the 
judgment. 

When  this  Court  is  instructed  to  render  a  decree  so  as  to  conform  to 
the  opinion  of  the  Sujireme  Couit  of  the  United  States,  it  will  not 
render  a  judgment  which  militates  with  the  established  rules  of 
our  jurisprudence.  It  is  an  inherent  power  in  the  highest  court 
of  every  Stale,  even  while  enforcing  a  judgment  of  the  Supreme 
Court  of  the  United  States,  to  decide  upon  its  own  jurisdiction  and 
upon  the  jurisdiction  of  all  inferior  courts  to  which  its  appellate 

power  extends. 

Wid<nc  M.  Murphif  vs.  Insurance  Co.  etal.,p.  9oS. 

DAMAGES. 

An  action  for  damages  for  a  malicious  prosecution  cannot  be  main- 
tained, unless  malice  and  want  of  probable  cause  are  affirmatively 
shown,  and  a  resulting  injury  therefrom. 

H.  Coleman  vs.  Hihernia  Insurance  Co.,  et  als.,p.  92. 

In  an  action  for  a  malicious  prosecution,  the  discharge  of  plaintiff  by 
the  committing  magistrate,  is  prima  facie  evidence  of  the  want  of 
probable  cause,  sufficient  to  throw  upon  the  defendant  the  burden 
of  proving  the  contrary. 

A  charge  made  on  information  received,  which  is  not  supported  by  any 
evidence,  is  not  based  on  a  probable  cause. 

B.  Bornholdt  vs.  J.  B.  Souillard,  p.  103. 

Where  the  writ  of  civil  arrest  has  been  finally  set  aside  by  judg- 
ment of  the  court  which  issued  it,  that  forms  res  judicata'  as  to  the 
wrongfulness  of  its  Issuance  and  subjects  the  party  who  provoked 
it  to  liability  for  actual  dauiages. 
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DAMAGES— Ccm«titt«d. 

In  absence  of  proof  of  malice  or  want  of  probable  cause,  none  but 

actual  damages  can  be  recovered. 
Counsel  fees  for  prosecuting  suit  for  damages  not  allowed. 

M.  Boos  rs,  P.  Goldman  d  Bro,  p,  132. 

A  sberiff  or  United  States  marshal  cannot  be  made  responsible,  in 
damages,  for  executing  a  judgment,  recognizing  a  privilege  upuu 
property  provisionally  seized  in  the  suit,  by  the  seizure  and  sale 
of  said  property. 

Where,  in  such  a  case,  upon  the  demand  of  a  tliird  person  claiming 
ownership  of  said  property,  an  indemnity  bond  has  been  furnished, 
conditioned  for  the  payment  of  such  damages  as  might  be  recov- 
ered against  the  marshal  in  consequence  of  such  seizure,  tlie 
surety  on  such  bond  cannot  be  held  for  any  damage  other  than 
those  for  which  the  marshal  might  have  been  liable,  and,  inasmuch 
ns  the  marshal  could  be  responsible  for  none,  the  action  must  fall. 
F.  B.Foucher  vs,  D.  F,  Kenner,  p.  149. 

An  action  in  damages  against  a  common  carrier  for  injury  sustained  by 
goods  between  delivery  by  consignor  for  transportation  and  deliv- 
at  the  place  of  destination,  arises  from  the  breach  of  the  contract 
of  alfreightment  ex  contmctUy  not  from  a  quasi  offense  ex  ddicto. 
The  negligence  or  non-feasanc«  does  not  constitute  a  case  of  tres- 
pass, which  implies  the  actual  commission  of  an  act  by  the  use  of 
force  or  violence. 

A  suit  to  recover  damages  said  to  have  been  thus  sustained  in  conse- 
quence, must  be  brought  at  the  place  of  domicil. 

Heirs  of  Oossin  et  al.  vs.  C,  C,  WiUtams  et  al.,  p.  186. 

In  an  agreement  between  a  sugar  planter  aud  another  party  for  the 
cultivation  of  a  crop  on  joint  account,  the  planter  is  not  responsible 
in  damages,  for  injury  done  to  his  co -associate's  cane  by  an  unex- 
pected freeze,  or  for  delay  in  saving  the  crop,  when  impeded  in  his 
operations  by  incessant  rains  aud  bad  roads. 

In  a  settlement  of  accounts  between  such  parties  the  court  cannot  re- 
ject the  itemized  account  of  one  of  the  parties  on  the  ground  that 
the  charges  are  excessiye,  and  consider  expert  testimony  for  the 
purpose  of  ascertaining  the  quantum  meruit  The  items  of  the  ac- 
count must  be  scrutinized  under  t\w  evidence,  and  rejected  or  al- 
lowed under  the  preponderance  of  evidence. 

M.  L,  Spencer  vs.  Mrs.  L.  GuUom-,  p.  213. 
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DAMAGES— ConUnued. 

The  burden  of  proof  in  a  suit  in  damages  for  the  killing  of  animals  by 
a  railway  company  rests  on  the  plaintiff  to  show  negligence.  Ste- 
venson's case,  35  A.  498,  affirmed. 

A  company  which  is  induced  to  build  its  road  through  certain  lands, 
which  does  so,  and  which  is  permitted  to  ruu  its  trains  regularly 
throng))  Ihe  samo,  Oiinnot  be  considered  as  a  trespasser. 

A  company  is  not  at  fault  for  not  fencing  in  its  track,  although  the 
same  runs  through  a  pasture  ground,  iu  tlie  absence  of  contract  or 
law  requiring  that  protection. 

Mrs,  L,  G.  Day  vs,  Bailway  Company ^p,  244, 

When  persons  mutually  engage  in  bandying  opprobrious  epithets,  an 
action  of  slander  for  words  thus  uttered  will  not  be  encouraged. 

In  a  suit  in  damages  for  trespass,  and  assault  and  battery,  in  which  the 
jury  clearly  fail  to  render  a  proper  verdict,  the  appellate  court  re- 
viewing the  facts  will  set  the  verdict  aside  and  render  such  judg- 
ment as  the  nature  of  the  case  and  justice  may  demand. 

J.  W,  Johnston  vs,  E,  J.  Barrett,  p.  320. 

A  party  for  whom  constructions  consisting  -of  improvements  and  ap- 
purtenances have  been  made  under  contract,  who  has  accepted  the 
work,  has  expressed  his  satisfaction  therewith,  and  settled  there- 
for without  objection  or  complaint,  is  estopped  for  claiming  dam- 
ages for  alleged  violations  of  said  contract. 

Under  a  contract  for  general  work,  in  which  the  owner  makes  a  direct 
contract  with  a  carpenter  and  engineer  for  these  respective  special- 
ties, the  general  contractor  cannot  be  held  responsible  in  damages 
for  the  alleged  ihortcomings  of  either. 

A.  JDeLa/mbrevs,  M,  J.  Williams,  p,  330. 

An  action  for  damages  for  the  wrongful  issuance  of  a  writ  of  provis- 
ional seizure,  not  being  based  on  any  bond,  is  for  a  quasi  offense 
and  prescribed  by  one  year. 

An  action  of  ejectment  by  a  landlord  against  a  tenant,  unaccom- 
panied by  any  interference  with  person  or  property,  forms  no 
ground  of  claim  tor  damages,  without  clear  proof  of  malice  and 
want  of  probable  cause. 

The  landlord's  right  of  re-entry  into  the  leased  premises,  after  the  ex- 
piration of  the  lease,  is  absolute;  and  when  the  person  left  in 
physical  possession  bv  the  tenant  voluntarily  surrenders  the  keys 
and  possession  to  tiie  landlord,  even  against  the  tenant's  will,  the 
landlord's  peaceable  entry  violates  no  right  of  the  tenant  and  gives 

the  latter  no  claim  for  damages. 

Ln  Johnson  vs,  B.  Meyer,  p.  333. 
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DAMAGES— Oo»«»u«d. 

A  tenant  who  qaits  premiseB,  to  which  he  claims  to  have  obtained  a  new 

lease,  and  which  he  declares  he  has  left  because  ordered  to  do  so 

by  his  landlord,  cannot  successfully  claim  damages  for  an  illegal 

and  wrongful  ejectment. 

8.  H.  Smith  vs.  A.  M.  Haas, p.  413. 

A  railway  company  that  has  destroyed  a  levee  for  its  own  convenience 
and  without  authority,  building  another  at  a  different  place,  which 
gives  away  shortly  thereafter,  is  responsible  for  the  damages  con- 
sequent thereon. 

F.  M.  Hotardy  et  aL,  vs,  Bailroad  Co.,  p.  450. 

In  an  action  fur  damages  wliere  the  causes  of  damage  are  set  fortii  in 
such  a  manner  as  to  enable  the  defendant  to  ascertain  with  reason- 
able certainty  the  grievances  complained  of  and  their  nature,  the 
suit  should  be  dismissed  on  an  exception  of  vagueness  in  the  alle- 
gations 

Where  a  party  proceeds  by  attachment  against  another,  when  at  the 
time  he  is  indebted  to  the  one  proceeded  against  for  a  larger 
amouut  than  he  claims,  and  on  trial  a  judgment  is  rendered  against 
him  for  this  balance  and  all  costs,  it  cannot  be  held  in  a  subse- 
quent suit  between  the  parties,  that  the  attachment  had  l>een 
maintained. 

Hamlet,  Bliss  dt  Elliott  vs,  Fletcher j  Wesenberg  dk  Co.,  p.  551. 

Where  a  child  of  tender  years  is  injured  by  running  under  a  mule 
which  is  being  driven  at  an  ordinary  trot,  and  without  negligence 
by  the  driver,  no  recovery  can  be  had  for  damages  because  of  in- 
juries suffered  by  the  child. 

P.  Montfortj  etc,,  vs.  D.  Schmtdt^p.  750. 

The  administration  of  justice  requires  that  the  testimony  of  witnesses 
be  unrestrained  by  liability  to  litigation  on  account  of  their  state- 
ments in  that  capacity.  Their  declarations  are  protected  by  the 
occasion,  and  cannot  serve  as  the  foundation  for  a  civil  action 
when  they  are  pertinent  and  material. 

Statements  made  by  witnesses  in  an  affidavit  before  a  court  of  com- 
petent jurisdiction,  in  a  criminal  proceeding,  to  support  a  motion 
for  a  new  trial,  based  on  the  averments  of  newly  discovered  evi- 
dence, are  privileged  if  applicable,  pertinent  and  material  t4>  the 
subject  before  the  court  and  do  not  expose  the  witnesses  to  an  ac- 
tion in  damages,  even  when  the  same  prove  false  and  malicious. 

W.  J,  Burke  vs  P.  Byan,  et  al.,p.  951. 
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Where  a  person  with  his  horse  and  wagon  is  employed  by  another  to 
perform  services  for  the  latter  at  a  fixed  wage  of  so  much  per  week 
and  certain  additional  commissions,  the  payment  of  wages  estab- 
lishes the  relation  of  master  and  servant,  implies  subjection  of  the 
latter  to  the  control  and  direction  of  the  former,  and  gives  rise 
to  the  responsibility  of  the  master  for  the  servant's  negligent  in- 
juries in  the  course  of  his  employment. 

Where  the  servant  who  is  employed  to  peddle  goods  for  the  master  in 
a  horse  and  wagon  is  driving  to  the  latter's  store  to  get  goods, 
such  driving  is  in  the  discharge  of  his  duty  and  in  the  ourse  of 
his  employment,  though  he  then  had  none  of  the  maBtei;!s  goods 
in  his  wagon ;  and  injury  inflicted  by  negligent  driving  is  subject 
to  a  rule  of  respondeat  superior. 

The  defense  of  contributory  negligence  on  the  part  of  the  injured 
plaintiff  is  not  sustained  by  the  proof,  and  the  damages  allowed  is 
not  excessive.  John  Shea  vs,  E.  8,  Beems,  p,  966. 

DIVORCE. 

The  Supreme  Court  has  jurisdiction  of  an  action  for  the  nullity  of 

a  judgment  of  divorce,  although  no  pecuniary  amount  is  in  dispute. 
A  judgment  of  divorce  obtained  by  one  of  tlie  spouses  against  the  other, 

who  is  absent  from  the  State,  will  be  annulled  if  the  party  who  has 

obtained  it  has  used  iraud  or  ill  practices. 

M,  L.  Brya/nt  vs.  Austnif  JSx'or,,  p,  808. 

The  fact  that  a  husband,  who  has  obtained  a  judgment  of  separation 
from  bed  and  board  against  his  wife,  continues  to  occupy  the  same 
house  as  his  wife,  but  separate  apartments,  while  he  is  preparing  a 
ndw  home  to  which  he  moves  alone  as  soon  as  it  is  ready,  will  not 
be  construed  as  a  reconciliation  under  the  Civil  Code. 

Those  circumstances  will  not  bar  his  right  to  a  divorce,  one  year  after 

the  rendition  of  the  judgment  of  separation. 

J,  Jacobs  vs.  7).  Tohelman,  p,  842. 
EVIDENCE. 

Even  parties  to  authentic  acts  and  their  privies  have  the  right  to  con- 
tradict recitals  therein  by  an  appeal  to  the  conscience  of  opposing 
party  by  means  of  interrogatories  on  facts  and  articles ;  and  answers 
to  such  interrogatories  confessing  the  falsity  of  such  recitals  are  not 
parol  evidence  and  have  all  tlie  effect  of  a  counter-letter. 

Widaic  8Mly  et  ah  vs.  M.  Shelly,  8r,j  p,  100. 

In  a  suit  by  the  payee  of  a  check  against  the  drawer,  notice  of  present- 
ment and  of  dishonor  may  be  oral  and  verbal,  but  it  must  be  proved. 
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Presumptions  and  beliefs  that  such  notices  were  given  will  not  suf- 
fice.   There  must  be  certainty  and  exactitude  of  proof  that  they 
were  given. 
Mechanics  and  Traders^  Insurance  Co,  vs.  Temple  S.  Goons^  p.  271. 

Where  an  act  under  private  signature  has  been  recorded  upon  doe  proof 
of  its  execution,  and  the  original  has  been  withdrawn  from  tlie  Re- 
corder's office  by  the  party  to  whom  it  belongs,  a  third  person  wish- 
ing to  make  it  available  against  such  party  may  introduce  in  evi- 
dence a  copy  of  such  record.  It  is  the  best  evidence  attainable  by 
him.  F.  M.  Hotard  et  al,  vs.  BuUroad  Co.,  p.  450. 

Parol  evidence  is  admissible  between  the  parties  to  show  error  in  an  act 
of  mortgage.  Hence,  it  will  be  competent  for  a  mortgage  to  prove 
by  parol  evidence  that  there  is  an  error  in  the  act  which  resti-icis 
his  mortgage  to  one-half  of  a  piece  of  property,  and  that  the  real  ' 
contract  was  that  his  mortgage  should  affect  or  cover  the  whole  of 
the  property.  J.  8.  Arrnstrang  vs.  H.  A.  Armstrong j  p.  549.  • 

When  the  evidence  in  the  record  satisfies  us  that  the  omission  of  the  en- 
dorsement on  a  draft  offered  in  evidence  was  merely  a  clerical  error, 
and  when  the  evidence  otherwise  sufficiently  establishes  the  en- 
•        dorsement,  the  omission  will  furnish  no  ground  of  reversal. 

J.  E.  Thompson  vs.  MuUer  Bros.,  p.  728. 

A  litigant  who  fails  to  produce  proof  within  his  reach  creates  a  presuDip- 
tion  that  it  would  be  prejudicial  to  his  case,  and  this  presumption 
is  strengthened  when  the  evidence  is  in  his  possession  and  bass  been 
called  for  by  his  adversary  by  a  demand  upon  him  to  produce  it. 
Crescent  City  Ice  Co.  vs.  A.  Ermann,  p.  341. 

EXECUTION. 

Property  in  the  possession  of  the  sheriff  under  a  legal  writ  at  the  in- 
stance of  a  judgment  and  privileged  creditor  cannot  he  seized  and 
sold  to  the  injury  and  detriment  of  such  creditor.  All  that  can  be 
seized  are  the  rights  and  interest  of  the  debtor  subject  to  the  pre- 
existing execution. 

The  purchaser  of  such  rights  cannot  as  such  enjoin  and  restniiu  tin- 
previous  execution.  W.  G.  Henry  vs.  P.  2ricou,p.  519. 

The  assignee,  as  a  general  rule,  can  acquire  no  greater  light-s  than  his 
assignor,  and  is  bound  by  estoppels  which  were  binding  on  the 
latter. 

Where  property  is  leased  or  rented  the  Code  of  Practice  forbids  the 
sheriff,  in  levying  execution,  from  taking  possession.  In  snch  case 
actual  seizure  is  not  essential,  but  notice  of  seizure  is  sufficient. 

Failure  to  collect  rents  during  seizure  may  render  sheriff  liable  to  seiz- 
ing creditor,  but  does  not  invalidate  the  seizure. 

Mrs.  M.  T.  Pitkin  vs.  SheHffet  ah.,  p.  781. 
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Wliore  a  party  is  in  possession  under  a  tax  title,  prima  facie  vaMd,  a 
seizure  cannot  be  legally  made  of  the  property  by  other  parties 
enforcing  claims  against  forme!*  owners.  A  direct  action  must  first 
be  resorted  to  to  annul  the  title. 

J,  Gerac  et  al.  i'«.  U,  A,  Oiiilbeau  et  aUt,,  p  843. 

A  sheriff  cannot  be  held  responsible  for  refusing  to  collect  the  rents  of 
real  property  under  seizure,  where  the  third  party  in  possession 
claims  to  be  the  owner  under  a  recorded  title,  where  he  is  refused 
an  indemnity  bond  and  where  it  is  decided  that  such  third  party 
was  really  the  legal  owner  of  ths  property.  He  fulfilled  his  duty 
by  registering  the  seizure.  By  acting  as  required,  he  might  have 
exposed  himself  to  damages. 

White,  Jiichards  <&  Co,  vs.  Sheriff  et  nla,,  p.  984. 

EXECUTORY  PROCESS. 

In  the  proceeding  by  executory  process,  the  order  of  seizure  and  sale 
must  be  supported  by  authentic  evidences  exclusively. 

Hence,  the  order  issued  in  favor  of  a  holder  of  a  note  made  payable  to 
the  endorser  and  transferred  by  the  latter,  by  blank  endorsement, 
will  be  set  aside  in  tlie  absence  of  authentic  evidence  of  such 
transfer. 

AUter  if  the  notarial  act  recites  that  the  note  was  made  to  the  order  of 
the  drawer  and  by  him  endorsed  in  blank,  in  which  case  the  note 
becomes  payable  to  bearer. 

Miller,  Lyon  <&  Co.  vs.  T.  Cappel  et  al.,p.  264. 

EXPROPRIATION, 

In  proceedings  by  a  railroad  company  for  the  forced  expropriation  of 
lands  for  the  construction  of  its  road,  the  test  of  tlie  value*  of  the 
lands  is  their  market  value  as  shown  by  the  evidence.  The  assess- 
ment of  a  plantation  of  several  hundred  acres  of  land,  among 
which  is  a  large  proportion  of  swamp  lands,  at  an  average  price 
per  acre,  by  the  owner,  will  not  estop  him  from  proving  a  higher 
value  of  that  portion  of  his  lands  which  the  railroad  company  pro- 
poses to  use. 

The  railroad  company  is  responsible  for  all  impediments  to  drainage 
and  to  the  system  of  cultivation  which  the  location  ol  the  road 
causes  to  the  owner  of  the  expropriated  and  contiguous  lands. 
Vicksburg,  Shreveport  and  Pacific  R.  R.  Co.  vs.  Dillard ;  Bourdier 
&  Bellicsen  vs.  Morgan  R.  R.  Co.    Affirmed. 

Bailwa/y  Company  vs.  O.  M.  MurreU,  p.  344. 
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EXFROPklATiOHfi—CanUnued. 

The  right  to  build  branch  roads  and  to  expropriate  for  the  porpoee, 
conferred  by  a  charter  to  a  railroad  company,  is  embraced  within 
the  title  of  its  charter,  which  reads  :  ''An  Act  to  incorporate  the 
Mississippi,  Terre-aux-BoBnfs  and  Lake  Borgne  Railroad  Company, 
and  to  define  its  powers  and  authority." 

The  expropriated  owner,  through  whose  land  the  road  is  built,  has  a 
right  of  passage  across  it  to  go  from  one  part  to  another. 

Where  such  owner  has  failed  to  adduce  sufficient  evidence  in  support  of 
his  claim  for  damages,  his  right  to  assert  and  prove  such  should  be 
reserved.  Railroad  Company  vs,  L.  H,  Wooten^  p,  441. 

HABEAS  CORPUS. 

A  party  in  actual  custody  under  a  charge  of  manslaughter,  a  bailable 
offense,  is  entitled  to  proceed  by  writ  of  habeas  corpus  before  the 
Supreme  Court  or  any  of  its  judges  for  the  purpose  of  being  ad- 
mitted to  bail,  provided  he  show  that  the  judge  of  the  district 
court  of  the  parish  in  which  he  is  held  is  absent  from  the  State. 

The  State  ex  rel,  Condon  vs.  Sheriff,  p.  855. 
HUSBAND  AND  WIFE. 

The  wife  is  bound  to  live  with  her  husband  and  to  follow  him  where- 
ever  he  choses  to  reside,  C.  C.  Art.  120. 

If,  tlierefore,  the  husband  decides  to  change  the  matrimonial  domicile 
from  one  place  to  another,  for  reasons  of  his  owgi,  the  wife  must 
follow  him  to  his  new  abode.  Her  refusal,  without  lawful  cause, 
will  be  construed  as  an  abandonment  mthin  the  meaning  of  the 
law,  and  will  justify  his  demand  for  a  judgment  ordering  her  to 
comply  with  his  request. 

The  facts  that  he  is  poor,  with  a  scanty  means  to  supply  her  wants 
and  tastes,  that  he  has  an  irascible  temper,  a  cool  and  distant  dis- 
position, has  treated  her  harshly,  in  consequence  of  which  they 
had  been  previously  separated,  do  not  operate  a  lawful  cause  for 
such  refusal,  when  it  appears  that  they  had  been  reconciled  and 
had  exchanged  pardon. 

Pending  the  litigation,  the  father  is  entitled  to  the  legal  custody  of  the 
child,  unless  strong  reasons  exist  to  the  contrary. 

J.  W.  Gahn  V8.  E.  Darby j  his  tcife,  p,  70. 

In  a  suit  for  separation  of  property  and  dissolution  of  the  communis, 
brought  by  the  wife  againsther  husband,  who  has  made  a  surrender 
under  the  State  insolvent  laws,  and  accompanied  by  a  moneyed  de- 
mand, the  syndic  of  the  insolvent  was  properly  joined  as  co-de- 
fendant in  the  suit. 
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The  syndic,  as  the  representative  of  the  insolvent's  creditors  in  such 
case,  could  interpose  any  defense  that  the  individual  creditor8 
might  do  by  intervention  in  a  suit  of  the  kind  where  there  had 
been  no  insolvent  proceeding. 

So,  where  the  existence  of  the  wife's  mortgage  was  denied  and  the 
want  of  proper  registry  averred,  the  wife  to  have  her  debt  placed 
as  a  mortgage  debt  on  the  bilan  of  the  insolvent  husband,  must 
prove  her  debt  and  that  the  evidence  of  it  was  properly  inscribed 
iu  the  parish  where  the  immovables  were  situated,  sought  to  be 
affected  by  the  mortgage. 

Where  a  wife  claims  from  her  husband  moneys,  collected  by  h^m  on 
promissory  notes,  purporting  to  have  been  given  her  by  her  father, 
the  creditors  of  the  husband  cannot  question  the  validity-  of  the 
gift ;  it  is  enough  that  the  husband  received  the  moneys  under 
color  of  the  wife's  rights  and  for  her  and  her  benefit. 

A  failure  to  record  the  wife's  mortgage  against  her  husband  prior  to 
first  of  January,  1870,  did  not  destroy  the  mortgage,  but  its  eflfect 
against  third  persons  would  only  begin  from  the  date  of  its  subse- 
quent inscription. 

Mrs,  N,  A,  Scheen  vs,  Chaffe,  syndic,  etaL,  217. 

Cruel  excesses  of  the  husband  toward  his  wife,  consisting  in  abusing, 
cursing  and  striking  her,  refusing  her  food  and  subsistence,  medi- 
cine and  medical  aid  during  her  sickness,  when  shown  to  be  able, 
with  sufficient  means  to  furnish  the  same,  are  causes  which  entitle 
the  wife  to  a  separation  from  bed  and  board. 

M.  Moclair  vs.  J,  Leahy,  p.  583. 

The  wife  who  has  obtained  an  order  ot  court  assigning  her  a  domicile 
during  the  pendency  of  her  action  for  separation  from  bed  and 
board,  is  not  amenable  to  the  legal  consequences  of  the  refusal  of  a 
wife  to  obey  the  three  reiterated  summonses  issued  to  her  at  the 
instance  of  the  husband,  during  the  pendency  of  the  suit,  under 
the  provisions  of  Arts.  143,  144  and  145  of  the  Civil  Code.  In  such 
a 'case,  her  refusal  to  return  to  the  matrimonial  domicile  is  for  a 
lawful  cause,  and  is  ami)ly  justified  by  the  order  of  the  court 
wliich  assigned  lier  a  special  domicile  during  the  litigation.  The 
fact  that  she  changed  such  domicile  cannot  defeat  or  suspend  her 
jwtion,  unless  such  change  is  shown  under  an  issue  specially  raised 
contradictorily  with  her,  as  directed  by  Art.  147,  Civil  Code. 

Mrs.  B.  Jolly,  etc.,  vs.  Weber,  husband,  p.  (576. 
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HUSBAND  AND  WIFE—Continued. 

Where  an  immovable  lias  been  donated  to  a  wife  by  her  parents  by  a 
private  act,  defective  in  form,  that  defect  may  be  ratified  and  con- 
finned  by  subsequent  acts  on  the  part  of  the  heii-s  of  the  donorn, 
such  as  we  think  are  established  in  this  case ;  but,  in  any  event, 
the  husband  who  1ms  held  the  property  as  tho  paraphernal  estsit^ 
.of  his  wife  and  as  lier  agent,  cannot  raise  objections  to -her  title  or 
make  his  possession  the  basis  of  a  prescriptive  title.  His  heirs 
and  creditors  have  no  greater  lights. 

M.  J,  Lemmon  et  aL,  r«.  Olark,  admmistrator,  et  al.,  p.  744. 

The  admission  of  a  husband  that  the  purchase  of  property  made  in  the 
name  of  his  wife,  is  for  her  separate  benefit,  that  the  price  was 
paid  by  her  out  of  her  individual  funds,  concludes  him,  though  it 
may  not  his  forced  heirs  or  creditors. 

Property  acquired  by  the  husband  during  the  community,  with  his  own 
funds,  without  stating  in  the  act  of  purchase  that  the  same  w 
made  for  nis  personal  advantage  and  that  the  same  is  paid  out  of 
his  personal  means,  falls  into  the  community,  the  husband  remain- 
ing a  creditor  of  the  same  for  the  amount  invested. 

Judgment  cannot  be  rendered  for  a  claim,  in  the  absence  of  issue  joined. 
C.  M.  Moore,  tutor,  vs.  J.  C.  Stancel,  p,  879. 

Whei*e  a  community  of  acquets  exist  between  husband  and  wife,  and 
the  husband  cultivates  a  plantation  that  belongs  to  the  wife,  the 
debts  incurred  by  such  cultivation  are  the  husband's  and  cannot 
be  enforced  against  the  wife's  property. 

Even  though  th^  wife  has  signed  lien  contracts  in  favour  of  a  factior 
for  supplies  and  advances,  if  the  fact  be  that  she  has  not  the  ad- 
istration  of  her  separate  property,  but  the  husband  does  adminis- 
ter it  as  head  of  the  community,  he  alone  is  responsible  for  the 
supplies  and  advances. 

And  if  the  debt  that  is  contracted  is  put  in  the  form  of  a  note  which 
is  signed  by  the  husband  and  wife,  she  will  not  be  bound  thereby. 
J,  Chaffe  dt  Sons  vs,  M,  B.  Mcintosh,  et  dl.,  p.  824. 

Interest  on  moneys  of  the  wife  received  and  expended  by  the  husband 
can  be  allowed  only  from  his  death,  when  the  claim  is  set  up 
against  his  succession.  Succession  of  S,  J.  Weldon^p.  851. 

INJUNCTION. 

Injunction  will  not  lie  to  restraiu  executory  process  for  want  of  authen- 
tic evidence  of  the  endorsement  of  the  not-es.  The  remedy  in  that 
case  is  by  appeal  from  the  order  of  seizure  and  sale. 
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INJUNCTION— Cowtiwwed. 

Where  the  injunction  is  by  the  maker  and  endorser  of  the  mortgage 
notes,  and  he  alleges,  admits,  and  swears  that  he  did  sign  and  en- 
dorse them,  and  recites  that  the  act  of  mortgage  expressly  enures 
to  the  benefit  of  any  future  holder  of  them,  it  does  not  lie  in  his 
mouth  to  set  up  that  the  endorsement  of  the  notes  has  not  been 
proved  by  authentic  act. 

J.  Chaffe  dt  Sons  vs,  W,  DuBose,  p,  257. 

A  preliminary  injunction  can  issue  to  maintotn  a  plaintiff  in  possession, 
but  should  not  be  allowed  to  oust  one  in  possession  of  property. 
Bailroad  Company  vs.  Railroad  Company ,  p.  561. 

Wliere  from  the  allegations  of  the  plaintiff  it  appears  that  the  appre- 
hended injury  is  compensable  by  money,  and  the  bond  for  the  dis- 
solution of  the  injunction  covers  the  sum  fixed  by  the  plaintiff  as 
damages,  no  appeal  will  lie  from  the  order  of  dissolution. 

E,  Irwin  vs.  Telephone  Company,  p   772. 

Where  the  plaintiff  in  an  injunction  alleges  that  the  acts  complained  of 
will  cause  him  an  irreparable  injury,  and  the  facts  set  forth  in  the 
petition  fully  confirm  such  averment,  the  judge  is  without  authority 
or  discretion  to  dissolve  the  injunction  on  bond. 

And  though  the  motion  to  dissolve  denies  the  alleged  injury  and  sets 
up  matters  that  justify  the  acts  enjoined,  and  evidence  is  offered  to 
establish  the  same,  such  evidence  on  the  trial  of  thn  motion  is  not 
admissible.  It  constitutes  a  defense  to  the  action,  and  such  defense 
and  the  evidence  t-o  support  it  must  be  deferred  to  the  trial  on  the 
merits  and  cannot  be  allowed  at  the  preliminary  stage  of  the  cause. 
Water  Works  Co.  vs.  J.  Oser  &  Co.,  p.  918. 

Where,  upon  petition,  affidavit  and  bond,  a  court  has  issued  its  injunc- 
tion restraining  the  doing  of  a  certain  act  until  its  further  orders, 
without  other  restriction  as  to  time,  the  injunction  operates  under 
modified  or  discharged  by  order  of  the  court. 

The  party  ei^oined  is  not  justified  in  disobeying  the  injunction  on  the 
grouud  that  it  was  not  authorized  by  the  allegations  of  the  petition. 
Such  an  iigunction  having  been  asked  in  the  prayer  of  the  petition, 
the  question  whether  it  was  sustained  by  the  allegations  thereof 
was  one  proper  and  essential  to  be  decided  by  the  judge  at  the  time 
of  granting  or  refusing  the  writ,  in  the  exercise  of  acknowledged 
jnrisiUction  and  unquestioned  power ;  and  mere  error  therein,  even 
if  it  e.xi.st,  did  not  authorize  a  disobedience  of  the  order  of  the 
court.     Such  disobedience  was  ]>roperly  punished  as  a  contempt. 
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l^JJJ^CTlO^—ConUnued, 

There  being  no  question  as  to  the  jurisdiction  of  the  court,  as  to  itR 

power  to  issue  an  injunction  of  the  kind,  or  as  to  the  regnlaritj  of 

the  proceedingfi,  the  relator  is  entitled  to  no  relief  under  writ«  of 

proliibition  and  certiorari. 

The  State  ex  rel.  Water  Works  Go.  r/f.  Levy  et  al.  p.  941. 
INSANITY. 

The  opinions  of  witnesses  who  are  not  physicians  or  experts  in  matters 

of  insanity,  touching  the  condition  of  the  mind  of  a  human  being,  are 

entitled  to  little  or  no  weight  as  evidence  in  a  trial  involving  the 

alleged  insanity  of  a  person. 

.Such  witnesses  should  state  fact*  and  incidents  in  the  life  and  conduct  of 
the  party,  from  which  the  court  alone  is  authorized  to  draw  infer- 
ences and  legal  deductions  touching  the  true  condition  of  the  mind 
of  the  person  on  trial  for  interdiction. 

(ireat  weight  and  legal  effect  will  be  given  to  the  opinion  ami  report  of 
physicians  and  experts  appointed  to  inquire  into  the  condition  of 
the  party.  Widow  P.  Eloi  vs.  F.  JEloi,  p.  563. 

INSOLVENCY. 

In  proceedings  for  forced  surrender  on  a  petition  setting  forth  all  the 
requirements  of  Section  1781  R.  S.,  it  is  not  error  for  the  judge  to 
make  his  order  ex  parte  commanding  the  defendant  to  file  a  schedule 
of  his  creditors. 

If  after  such  order  the  defendant,  by  rule  or  exception,  traverses  the 
truth  of  the  allegations  of  the  petition,  he  must  make  at  least  a 
beginning  of  proof,  in  order  to  throw  on  plaintiff  the  burden  of 
establishing  his  allegations,  which,  upon  the  affidavit  to  the  peti- 
tion are  to  be  taken  &b  prima  facie  true. 

J.  E,  Thompson  vs.  MuUer  Bros.,  p.  728. 
INSURANCE. 

Stipulations  in  policies  of  insurance  limiting  the  time  within  which 

claims  shall  be  prosecuted  are  valid  and  legal,  and  form  the  law  for 

the  parties. 

When,  on  presentation  of  a  claim  for  loss,  a  company  positively  denies 
its  legal  liability,  but  says  that  being  re-insured  for  seven -eighths 
of  the  loss  in  other  companies,  it  is  willing  to  pay  if  the  re-insur- 
ing companies  will  also  consent;  and  when  the  re-insuring  com- 
panies have  not  consented ;  and  when  all  negotiations  have  ended 
and  the  company  has  absolutely  refused  to  pay  nearly  two  months 
before  the  expiration  of  the  period  limited  in  the  policy  for  the 
prosecution  of   the  claim,  such   negotiations  form  no  excuse  for 
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delay  beyond  the  term,  and  action  brought  six  months  after  the 
expiration  is  barred  under  the  stipulation. 

An  open  policy  insuring  the  freight  lists  of  steamboats  plying  the  Mis- 
sissippi and  tributaries,  upon  proper  and  timely  entries  thereon, 
unmistakably  mean  that  if  by  reason  of  any  of  the  perils  insured 
against,  the  boat  should  be  preventod  from  earning  the  freight 
stipulated  on  cargo  shipped,  the  company  will  make  it  good  to  the 
extent  of  the  insurance.  When  by  reason  of  such  peril  the  boat 
is  disabled  from  completing  her  voyage  and  is  compelled  to  reship 
her  ireight  at  the  same  rate  wliich  she  was  to  receive,  the  loss  is 
total  and  the  company  liable. 

F.  A.  Blcmk%  vs,  Insura/nee  Company,  p.  599. 

Where  there  is  not  a  condition  in  the  policy  of  insurance  requiring  the 
true  title  of  the  insured  to  be  stated,  and  there  has  been  a  misrep- 
resentation of  interest,  that  misrepresentation  will  not  be  fatal  to 
the  policy  if  knowledge  of  the  true  ownership  of  the  property 
would  not  have  enhanced  the  premium  or  have  deterred  the  under- 
writer from  taking  the  risk  at  all. 

But  when  the  policy  contains  the  condition  requiring  the  true  title  to 
be  set  forth,  failure  to  comply  with  it  vitiates  the  policy. 

V.  Adema  vs.  Insurance  Company,  p,  660. 

Where  the  lessee  of  a  plantation  builds  a  ginhouse  upon  it  under  an 
agreement  with  his  lessor  that  the  latter  shall  buy  the  ginhouse 
and  its  appurtenances  at  the  close  of  the  lease  at  a  price  to  be 
then  agreed  on,  the  lessee  is  owner  of  the  ginhouse  and  has  an 
insurable  interest  tlierein,  and  will  recover  on  a  policy  therefor, 
the  fire  having  occurred  during  the  lease. 

Alleuy  West  dt  Btish  vs.  Insurance  Company,  jp.  767. 

INTERDICTION. 

Interdicted  persons  are,  in  every  respect,  subjected  to  the  same  rules  and 
protected  by  the  same  laws  which  govern  minors. 

The  curator  of  an  interdicted  person  cannot  incur  expenses  for  the  sup- 
port and  maintenance  of  his  ward  in  excess  of  the  latter's  revenues. 

Such  expenditures,  unless  authorized  by  a  family  meeting,  are  at  the 
risk  of  the  curator,  who,  in  his  final  account,  will  be  held  liable  for 
the  capital,  intact,  of  the  interdict^s  estate. 

The  account  of  a  curator  is  due  to  the  court,  and  his  omission,  to  make 
the  heirs  of  the  interdict  parties  to  the  proceeding  will  not  debar 
the  latter  of  their  right  to  oppose  hi 9  account. 

Succession  o/M.  Webre,p.  312. 
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INTERVENTION. 

Before  diBmissing  a  sait  by  consent  of  parties  thereto,  one  asserting  an 
interest  in  the  matters  involved  in  the  suit  should  not  be  denied 
the  right  to  intervene  therein  and  file  his  petition  of  intervention, 
subject  to  the  right  of  either  party  to  suit,  to  cause  the  dismissal  of 
the  intervention  by  the  proper  exception.  A  delay  of  fifteen  min- 
utes asked  for  to  procure  the  petition  of  intervention  already  pre- 
pared should  have  been  granted. 

J,  8,  Ikerd  vs,  Mrs,  Postlewhaite  et  ai.,  p,  236. 
JUDGMENT. 

The  appellate  court  does  not  sit  to  revise  the  reasons  assigned  by  the 
judge  of  the  lower  court  in  support  of  a  judgment  which  is  affirmed. 
It  surely  cannot  do  so  where  the  reasons  were  **  orally  assiffned,^ 
and  therefore  do  not  come  up  with  the  transcript.  This  court  i*e- 
views  and  passes  upon  the  correctness  of  the  judgment  appealed 
from.  The  reasons  assigned  by  it  for  the  affirmance  of  sucli  judg- 
ment are  to  be  taken  as  those  justifying  the  jndgibent  of  the  lower 
court. 

Where  the  lower  court  orders,  without  giving  written  reasons,  the  de- 
livery to  a  surviving  wife  in  community,  of  the  legacies  made  to 
her  by  her  deceased  husband,  of  property  once  forming  part  of  the 
community  assets,  and  this  court,  .affirming  that  judgment,  decides 
that  the  bequests  made  consist  of  the  half  of  the  deceased  in  such 
property,  the  reasons  of  this  court  must  be  deemed  as  those  which 
were  or  should  have  been  given  by  the  court  of  first  instance. 

Succession  Of  John  Geddes^p.  53. 

The  decretal  part  of  a  judgmeut  rendered  by  the  Supreme  Court,  and 
not  the  opinion  or  the  reasons,  afford  the  proper  test  to  ascertain 
the  matters  which  become  res  adjudicata  under  the  decree. 

An  order  or  judgment  rescinding  an  order  of  appeal  previously  obtained 
by  a  party  to  a  suit  will  be  annulled  and  set  aside  if  it  appears  that 
the  rescinding  order  was  rendered  after  the  death  of  the  party  who 
had  obtained  the  appeal. 

The  latter^s  administrator  is  competent  to  prosecute  an  appeal  from 
such  a  j  ndgmeu t.  Succession  of  P.  Hoggatt,  p,  337. 

Only  absolute  nullities  in  the  original  judgment  can  be  opposed  to  its 
revival ;  and  as  a  general  nile,  such  nullities  must  appear  on  the 
lace  of  the  proceedings. 

Where  a  suit  is  instituted  in  one  parish,  it  may  by  consent  of  p.irties 
be  transferred  to  another ;  and  if  such  latter  court  has  jurisdiction 
over  the  subject-matter,  the  judgment  rendered  therein,  if  not  other- 
wise void,  will  be  valid. 
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JUDGMENT— Oonfinu^d. 

If  the  party  to  a  salt  dies  duriog  its  pendeacy  in  the  Sapreme  Court 
and  his  legal  representatives  are  then  made  parties,  and  the  case  is 
remanded  to  the  lower  court  for  another  trial,  and  at  this  trial  the 
same  counsel  appear  for  such  representatives  and  another  judgment 
is  rendered  in  said  court  and  is  again  appealed  to  the  Supreme 
Court,  and  the  bond  of  appeal  is  signed  by  said  representatives  of 
the  deceased  litigant,  the  judgment  appealed  from  and  that  ren- 
dered on  said  appeal  will  not  be  absolutely  null  by  reason  of  the 
failure  to  suggest  in  the  lower  court  the  death  of  the  litigant  and 
to  enter  on  the  minutes  the  appearance  of  his  representatives. 

The  discharge  of  the  judgment  debtor  in  bankruptcy  cannot  be  success-  . 
fully  opposed  to  the  action  of  revival,  and  his  assignee  is  the  proper 
party  against  whom  the  proceeding  should  be  conducted. 

TT.  and  H,  8taekhou9e  vs.  J.  E,  Zuntz,  p.  529. 

Nou-residents  of  the  State  cannot  be  legally  represented  by  a  curator 
ad  hoe  in  a  personal  action  against  them,  unless  property  of  theirs 
has  been  subjected  to  the  process  of  the  court  or  actual  service  has 
been  made  upon  them.  The  appointment  of  a  curator  ad  hoe  to 
them  in  such  a  case  is  unavailing. 

Judgment  cannot  be  rendered  against  a  party  who  is  not  mentioned  in 
the  proceeding  and  who  has  not  joined  issue  or  made  himself  party. 
A  mere  citation  served  on  such  party  does  not  compel  appearance 
or  justify  judgment  in  default. 

Defenses  not  justified  by  the  answer  and  made  in  oral  or  printed  argu- 
ment, do  not  constitute  issues  and  are  not  entitled  to  be  passed  upon. 

One  not  a  party  to  a  proceeding  cannot  on  appeal  ask  an  amendment  of 
a  judgment  which  cannot  affect  him. 

Mrs,  if.  0.  Bracey  et  al.  vs.  Mrs.  Oalderwood  et  al.,  p.  796. 

Where  a  new  tnal  has  been  prayed  as  to  certain  specified  parts  or  feat- 
ures of  a  judgment  has  been  gianted,  had,  and  another  judgment 
rendered  as  to  such  parts,  the  judgment  so  far  as^uncomplained  of 
will  not  be  reviewed  in  this  court. 

J.  Cerac  vs.  W.  A.  Ouilheau  et  ofe.,  p.  843. 
JUDICIAL  SALES. 

The  purchase  of  an  heir's  interest  may  be  assimilated  to  that  of  a  hope. 
If  the  interest  realizes  leas  than  was  expected,  or  nothing,  the  pur- 
chaser is  none  the  less  bound  for  the  price. 

The  purchaser  of  such  interest  in  successions  composed  in  part  of  real 
estate  at  a  judicial  sale  made  thereof  at  his  instance,  as  a  judg- 
ment creditor  of  such  heir,  is  bound  to  pay  to  the  sheiiff  so  much 
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JUDICIAL  BALE^-^ConUnued. 

of  the  amount  of  adyudication  as  may  be  required  to  meet  jodidal 
mortgages  registered  previous  to  his  own,  when  the  creditors  under 
such  mortgages  have  filed  a  third  opposition  asserting  their  righto 
claiming  a  preference  and  asking  that  the  proceeds  of  sale  be  re- 
turned and  where  the  order  of  court  made  in  pursuance  were 
served  on  or  service  accepted  by  the  sheriff  before  the  time  of  sale. 

Where  the  purchaser  does  not  comply  and  pay,  the  sheriff  should  resell 
on  the  spot. 

If  the  sheriff  does  not  resell  and  permit  the  adjudicatee  to  retain,  and 
loss  ensues,  he  can  be  held  responsible  to  the  extent  of  the  loss. 

Whatever  the  law  be  regarding  the  right  of  purchasers  to  retain  the 
price  of  adjudication  at  judicial  sales,  to  meet  anterior  privileges, 
special  or  other  mortgages,  it  does  not  apply  to  a  case  like  the 
present  one  in  which  the  antecedent  creditors  step  in  and  ask  pay- 
ment, the  court  orders  the  sheriff  to  retain  the  proceeds  and  die 
opposition  and  order  reach  the  sheriff  before  the  sale  is  actually 
made. 

Where  the  service  is  accepted  on  the  day  of  sale,  the  presumption  is. 
in  the  absence  of  plea  and  proof  to  the  contrary,  that  this  was 
done  prior  to  the  time  of  sale. 

L.  Dohard  vs.  O.  Bayhi/p.  184. 

The  mortgages  in  existence  against  heirs  at  the  time  of  the  opening  of 
a  succession  in  their  favor,  are  no  impediment  to  the  sale,  free  from 
the  same,  of  real  property  judicially  ordered  to  be  sold  to  pay  the 
debts  of  such  succession,  under  regular  administration.  The  cred- 
itors are  referred  to  the  proceeds. 

Evidence  of  the  existence  of  sucli  mortgages  in  favor  of  minors  is 
properly  excluded  on  a  note  against  a  purchaser  to  compel  compli- 
ance with  the  adjudication  made  to  him  of  such  property. 

Where  the  title  tendered  is  free  from  any  incumbrance  and  otherwi^ 
such  as  the  a€|judicatee  is  bound  to  ac<!|ppt,  the  judgment  ordering 
compliance  will  not  be  disturbed. 

8wsees8ion  of  H.  EscarragueUy  p.  155. 

A  sale  of  succession  property  made  under  an  order  of  court  to  pay 
debts  on  the  application  of  creditors,  is  a  judicial  sale. 

The  purchaser  at  such  a  sale,  when  it  appears  that  the  court  was  of 

competent  jurisdictiou,  is  not  bound  to  look  beyond  the  decree 

recognizing  its  necessity. 

Succession  of  E,  P.  Maeias,  p.  4^4. 
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JUDICIAL  SALES— Contitwed. 

Defendants'  title  under  a  judicial  sale  is  attacked  by  plaintiff  on  sundry 
grounds : 

1.  It  is  charged  that  the  sheriff  who  made  the  sale  was  one  of  the 
purchasers  thereat.    The  evidence  negatives  the  charge. 

2.  That  the  sheriff's  deed  to  the  purchasers  is  not  in  the  form  pre- 
scribed by  law.  Tlie  abjudication  was  sufficient  to  convey  the 
title. 

3.  That  there  was  no  seizure  of  the  property.  The  sheriff  did  seize, 
but  as  the  property  was  only  an  undivided  half-interest,  the  whole 
of  which  was  owned  and  possessed  by  plaintiff,  he  did  not  main- 
tain a  keeper.  He  could  not  take  physical  possession  or  divest 
plaintiff's  possession  which  was  per  my  and  per  taut  Moreover, 
plaintiff  was  represented  at  the  sale  by  her  attorney,  who  took 
part  in  the  bidding  and  offered  in  her  behalf  to  take  defendants' 
purchase  and  furnish  the  twelve  months'  bond,  and  no  objection 
was  urged  on  ground  of  defective  seizure.    She  is  estopped. 

4.  That  there  was  no  legal  appraisement.  The  same  estoppel  applies 
and,  besides,  the  appraisement  was  legal. 

5.  That  the  defendants  failed  to  comply  with  adjudication  by  fur- 
nishing a  valid  twelve  months'  bond.  In  this  matter  plaintiff  has 
no  interest. 

6.  That  the  bid  did  not  exceed  the  prior  special  mortgages  on  the 
property.  The  mortgage  certificate  did  not  show  any  piior  special 
mortgage.  Plaintiff,  who  was  only  a  third  possessor,  is  incompe- 
tent to  raise  questions  involving  the  existence,  record  and  rank  of 
an  alleged  mortgage,  which  we  cannot  decide  in  absence  of  the 
creditor  of  that  mortgage. 

7.  That  the  thing  sold  was  a  litigious  right  and  that  one  of  the  pur- 
chasers was  a  deputy  clerk  of  the  court.  So  far  as  the  title  is  con- 
cerned there  was  no  litigious  right  involved.  As  to  the  litigated 
encumbrance  by  the  alleged  mortgage  above  referred  to,  that  can 
only  be  opposed  by  the  encumbrancer. 

A  defendant  in  writ  is  not  permitted  to  attack  the  sale  of  his  property 
thereunder,  on  the  ground  that  the  price  of  adjudication  is  not  in 
excess  of  an  anterior  conventional  encumbrance,  where  the  credi- 
tors, in  whose  favor  it  exists,  has  filed  a  third  opposition,  claiming 
to  be  paid  out  of  the  proceeds  of  sale. 

M,  A.  Lane  V8,  E.  8.  Cameron  et  al,,  p.  773. 
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JURISDICTION. 

In  an  injunction  suit  to  restrain  thci  tax  collector  from  proceeding  in  a 
sale  for  tjixes,  when  the  validity  of  the  assessment  and  taxes  has 
been  sustained  by  a  prior  judgment  which  has  become  res  adju^cata, 
the  t<ax  debtor  stands  in  the  position  of  a  judgment  debtor  and  the 
test  of  our  jurisdiction  is  the  amount  of  the  tax  claim,  exclusive  of 
inten'st.  W.  H.  Aymar  vs.  Bourgeois,  sheriff,  etc.,  p.  392. 

Where  jilaintifrsues  for  $748  31  and  defendant  reconvenes  for  $784  57, 
neither  claim  is  within  our  jurisdiction.  In  this  case,  alter  answer 
lilcd  to  original  demand,  plaintiff  filed  an  amended  petitioD  claim- 
ing $259  additional,  but  this  claim  was  never  put  at  issue  by  an- 
swer or  default.  It  moreover  appears  from  plaintiff's  pleadings 
that  he  judicially  admif  ted  that  his  original  claim  should  be  re- 
duced to  $148  31,  which  would  exclude  our  jurisdiction,  even  if  we 
ejitertained  the  amended  petition. 

Ziiherbier  &  Behan  vs.  Mrs.  Bobin  d  Son,  p.  418. 

In  a  proceeding  for  a  mandamus  to  compel  the  recorder  of  mortgagee 
to  cancel  the  inscription  of  tax  mortgages,  like  in  all  other  contro- 
versies, the  test  of  the  jurisdiction  of  the  Supreme  Court  is  to  be 
iound  in  the  real  amount  in  dispute,  exclusive  of  interest.  If  the 
amount  in  capital  of  the  taxes  sought  to  be  cancelled  does  not  ex- 
ceed $1000,  the  Supreme  Court  is  without  jurisdiction. 

Although  accrued  interests  are  likewise  secured  by  the  mortgages,  they 
are  not  a  component  part  of  the  matters  in  dispute  within  the 
meaning  of  the  Constitution. 

G.  A,  Breaux,  et  ah,  vs  Recorder,  ete.j p.  742. 

In  an  action  for  partition  of  property  held  in  indivision,  the  jurisdic- 
tion of  this  Court  must  be  tested  under  the  same  rules  which 
govern  in  succession  matters.  The  jurisdiction  of  this  Court  de- 
pends upon  the  amount  of  the  fund  to  be  distributed,  and  not  up- 
on the  amount  claimed  therein. 

In  this  case  the  amount  of  the  inventory  is  less  than  $2000 ;  and  the 
fact  that  appellant  claims  $5000  against  the  community,  cannot 
vest  jurisdiction  in  the  Supreme  Court. 

M,  F.  Gray  vs.  8.  Grwf.p.  868. 

In  a  revocatory  action  the  test  of  the  jurisdiction  of  the  Supreme 
Court  is  in  the  amount  claimed  of  the  original  debtor,  and  not  in 
the  value  of  the  property  the  sale  of  which  is  sought  to  be  revoked. 

The  judgment,  if  the  action  is  maintained,  is  that  the  contract  is 
avoided  only  as  to  its  effect  on  the  complaining  creditor.  As  to 
third  persons  it  remains  in  full  force.  Lobe  &  Bloom  vs.  Ai^nt, 
33  Ann.  1086.     Affirmed. 

Zuberbier  &  Behan  vs.  B.  8.  Morse,  et  als.,  p.  970. 
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LEASE. 

The  joint  owner  of  movable  property  can  make  a  valid  lease  of  the 
same,  when  authorized  thereto  by  his  co-owners. 

In  case  that  one  of  the  co-owners  does  not  participate  in  authorizing 
the  lease,  his  subsequent  ratification  of  the  same  gives  full  validity 
to  the  contract. 

A  lessee  of  movable  property  cannot  be  legally  divested  of  his  pos- 
sessions of  the  thing  leased,  by  means  of  a  sale  of  the  same  by 
the  lessor  to  a  third  party.        J,  Hardy  vs,  J,  H.  Lemons,  p.  146. 

Where  a  contract  stipulates,  in  substance,  that  one  of  the  parties  may 
remain  on  aud  cultivate  a  plantation  named  therein,  and  pay  an- 
nually for  certain  designated  years,  in  lieu  of  rent,  a  sum  equal  to 
the  interest  on  the  property,  the  obligee  may  recover  said  amount, 
but  is  not  entitled  to  the  lessor's  privilege. 

The  determination  of  the  question  of  tlie  obligor's  liability  therefor, 
does  not  necessarily  involve  the  determination  as  to  the  character 
of  the  entire  contract,  or  whether  it  is  a  vente  d  rimM  or  a  com- 
mon law  mortgage.        J,  Friedler  vs.  Mrs,  8.  M.  Chotardy  p.  276. 

In  a  contract  of  employment  for  one  year  at  a  stipulated  annual  com- 
pensation, an  express  proviso  reserving  to  the  employer  the  right 
to  discharge  at  an}'^  time,  if  dissatisfied  with  the  manner  in  which 
the  employee  performs  his  duties,  is  a  valid  and  legal  agreement 
which  the  courts  must  enforce. 

The  employer  has  no  right  to  discharge,  prior  to  the  end  of  the 
term,  for  any  other  cause  than  because  he  is  dissatisfied;  and  if  it 
appears  that  the  discharge  was  for  otber  cause,  as  for  instance, 
because  his  services  were  no  longer  needed  in  the  business,  or  be- 
cause the  employer  wished  to  reduce  the  number  of  his  employees, 
or  the  like,  and  that  the  alleged  dissatisfaction  was  a  mere  pre- 
text, we  should  hold  the  employer  responsible. 

But,  in  this  case,  the  evidence  satisfies  us  that  the  dissatisfactvm  was 
the  true  cause  of  the  discharge  and  this  exempts  the  employer  from 
responsibility.  B.  B.  Hotchkiss  vs,  Gretna  Company,  p,  517. 

Where  a  person  is  employed  at  $1S00  per  year,  and  after  lie  has  noti- 
fied his  employers  that  he  would  make  no  engagement  for  less  than 
a  year,  and  for  one  year  renders  the  services  stipulated  without 
complaint,  and  at  the  end  of  the  year  is  uot  discharged,  but  con- 
tinues to  attend  to  the  business  as  before,  with  the  knowledge  and 
apparent  sanction  of  the  employer,  and  at  the  end  of  a  few  months 
in  the  second  year  is  discharged  without  cause,  he  will  be  entitled 
to  recover  the  entire  salary  for  the  second  year.  The  contract  was 
a  continuing  contract  by  the  year,  subject  to  be  terminated  at  the 
end  of  each  yeai'  by  the  wish  of  one  or  both  parties  thereto. 

C.  A.  Alba  vs.  D.  Moriarty  dt  Co.,p,  680. 
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LEASE— Oontintfed. 

The  leasee  of  a  sugar  plantation  has  the  right  to  remove  all  the  im- 
provements and  additions  which  he  has  made  thereon,  provided  he 
leaves  it  in  the  state  in  which  he  received  it. 

If  tlie  lessee  agrees  in  the  contract  of  lease  that  all  machinery  and  fix- 
tures put  on  the  property  by  him  shall  remain  thereon  at  the  ex- 
piration of  the  lease,  he  loses  his  right  to  remove  such  improve- 
mcuts,  but  he  does  not  thereby  waive  his  right  to  claim  compen- 
sation therefor.  Such  compensation  is  the  aetnal  cost  of  the  ma- 
chinery and  fixtures.  J.  W.  B086  vs.  J,  E,  Zuntz,  p,  888. 

Plaintiffs,  the  lessees  of  the  wharves  and  landings,  were  under  no  obli- 
gation as  such  lessees  to  reconstruct  and  rebuild  the  leveea  fronting 
on  the  river  and  the  bulkheads  destroyed  by  a  storm  of  extraordinary 
violence.  And  where  the  city  contracted  with  said  lessees  inde- 
pendently of  said  lease  and  without  reference  tiO  do  said  work  under 
the  lease,  it  must;  pay  for  it. 

Eager,  Ellerman  dt  Co.  vs.  New  Orleans,  p.  933. 
LEGACY. 

A  fund  bequeathed  to  a  charitable  institution  of  New  Orleans,  which  is 
under  the  administration  of  the  City  Council,  cannot  be  diverted 
by  the  Council  to  another  institution  under  the  administration  of  a 
State  Board. 

A  bequest  to  the  City  Insane  Asylum,  wherein  the  insane  of  the  city 
alone  are  cared  for,  cannot  be  expended  for  the  benefit  of  the  State 
Asylum,  wherein  the  insane  of  the  whole  State  are  cared  for,  even 
though  the  city  insane  have  been  removed  from  the  local  asylum 
to  that  of  the  State. 

Quaere : — whether  the  City  Council  may  not  receive  and  administer  the 
bequest  for  the  city  insane  who  are  confined  in  the  State  Asylum. 

Succession  of  Mrs,  E,  Vance,  p.  559. 
LEVEES. 

Act  104  of  1882  and  Act  88  of  1880,  which  is  amended,  refer  not  odIj 
to  levees  kept  by  the  State,  but  also  to  district  or  parish  levee* 
kept  otherwise,  which  are  designed  to  protect  the  public  from  over- 
flows from  the  Mississippi  river. 

Police  juries  have  the  right  to  make  such  regulations,  not  already  pro- 
vided for  by  law,  as  may  be  necessary  to  carry  out  fully  the  pro- 
visions of  the  statutes  on  the  subject,  subordinate  to  the  diKap- 
proval  of  the  Board  of  State  Engineers,  whose  authority,  in  case  of 
a  conflict,  must  prevail. 
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LEVEES— Oon«ntt«d. 

A  party  who  has  not  obtained  the  prescribed  permission  of  the  police 

jury,  or,  who  having  obtained  it,  has  not  paid  the  required  license, 

has  no  right  to  cut  such  levees  and  place  and  use  flumes  therein 

for  the  purpose  of  irrigating  his  fields. 

Booksh  cmd  Gay  vs.  J,  A.  Dardenne  et  aL,  p,  342. 
LIBEL. 

One  who  habitually  libels  others  complains  with  bad  grace  of  being 
himself  libelled,  and  therefore  where  two  parties  engage  in  a  news- 
paper controversy,  aud  hurl  abusive  epithets  at  each  other,  they 
are  both  in  the  wrong,  and  neither  can  recover  damages  from  the 
other. 

Editors  of  newspapers,  and  writers  for  them,  liave  no  peculiar  rights  or 
privileges  in  this  respect,  and  have  no  more  claims  to  indulgence 
than  others.  They  are  held  to  the  same  responsibility  with  any 
other  person,  and  malice  on  their  part  is  conclusively  inferred  if 
the  publication  is  false. 

The  law  gives  no  countenance  to  the  proposition  that  immunity  can  be 
claimed  by  an  editor  or  publisher  of  a  newspaper,  if  he  shall  pam- 
per a  depraved  public  appetite  by  the  publication  of  falsehoods 
and  calumnies  upon  private  character,  nor  does  it  give  encourage- 
ment to  the  circulation  of  defamatory  publications  by  protecting 
the  retailers  of  them.  It  protects  the  character  of  a  man  as  studi- 
ously as  it  protects  his  property. 

One,  who  is  himself  in  fault,  cannot  recover  damages  from  another  who 
has  retaliated  in  kind,  although  the  latter  was  not  justifiable  in 
law,  and  this  holds  good  in  spite  of  the  truism  that  one  wrong  does 
not  justify  another. 

M.  F,  Bigney  vs,  W.  Van  Benthuysen  et  aZ.,  p,  38. 

In  an  action  for  damages,  alleged  to  have  been  suffered  from  the  pub  - 
lication  of  a  libel,  where  the  published  matter  appears  not  to  be  a 
libel,  but  a  privileged  communication,  no  damages  can  be  awarded. 
M.  Dunsee  <&  Co,  vs.  A,  Narden  &  Co.,  p.  78. 

In  prosecutions  for  libel,  proof  of  publication,  libellous  and  unauthor- 
ized on  its  face,  makes  out  a  prima  foAsia  case  for  the  State  and 
establishes  a  legal  presumption  of  Tnalice.  The  burden  of  estab- 
lishing justification  is  then  thrown  upon  defendant. 

If  the  publication  be  not  privileged,  justification  can  only  result  from 
proof,  both  that  the  matter  charged  was  true  and  that  the  publica- 
tion was  made  with  good  motives  and  justifiable  ends. 
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LIBEL — Continued. 

Article  168  of  the  Constitution  is  not  inconsistent  with,  and  does  nol 
repeal  section  9641,  Revised  Statutes. 

Belief  in  the  trath  of  libeUous  matter  charged,  when  not  privileged,  is 
no  justification  when  the  charge  is  actually  false. 

The  action  of  a  member  of  a  congregation  in  publishing  to  all  the 
world  a  libel  concerning  his  minister  or  priest  is  not  privileged — 
however,  it  might  be  with  like  communication  addressed  to  the 
church  authorities.  The  State  vs  D.  Bienvenu  et  ofe,  jp.  378. 

A  libel  is  any  publication  whether  in  writing,  print,  picture,  effigy,  or 
other  fixed  representation  to  the  eye,  which  exposes  any  person  to 
hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency  to  injure  him  in  his 
occupation. 

Publication  is  the  communication  of  the  libel  or  defamatory  matter  to 
a  third  person. 

Every  sale  or  delivery  of  a  written  or  printed  copy  of  a  libel  is  a  fresh 
publication,  and  every  person  who  sells  a  written  or  printed  copy 
of  it  may  be  sued  therefor,  and  the  onus  of  proving  that  he  was 
ignorant  of  its  contents  is  on  the  defendant.  In  giving  currency  to 
slanderous  and  libellous  reports  and  publications,  a  party  is  as 
much  responsible  criminally  and  civilly  as  if  he  had  originated  the 
defamation.  His  only  defence  to  a  civil  suit  is  to  shew  the  tiutb  of 
the  charges  preferred,  while  in  a  criminal  prosecution  not  only 
must  the  truth  be  proved,  but  that  the  truth  was  published  for  good 
motives  and  for  justifiable  ends. 

The  word  '  malice  ^  in  such  cases  does  not  imply,  much  less  mean,  ill 
will  or  personal  malice.  Malice  is  an  imputation  of  the  law  from 
the  false  and  slanderous  nature  of  the  charge.  Legal  malice  need 
not  be  proved.  Actual  malice  may  be  proved  to  enhance  the 
damages. 

Any  publication  which  is  false  and  defamatory  subjects  the  pub- 
lisher and  the  seller  to  damages  in  favour  of  the  party  aggrieved, 
and  it  is  not  incumbent  upon  him  to  prove  that  he  has  been  injured 
by  the  publication. 

The  discharge  of  one  who  has  been  prosecuted  for  libel  doe**  not  prove 
want  of  probable  cause  for  the  prosecution,  nor  malice  in  the 
prosecutor.  C,  E,  8taub  vs,  W,  Van  Benthwfsen,  p.  467. 
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A  judgment  in  litigation ^  under  an  action  in  nullity^  is  a  litigious  right. 
The  transfer  of  a  portion  of  such  a  judgment  by  the  owner  thereof 
to  his  attorney,  in  part  payment  of  fees  due  to  the  latter  in  the  case, 
is  a  giving  in  payment  within  the  meaning  of  Article  2655  Civil 
Code,  and  it  thus  presents  the  purchase  by  the  attorney  of  a  liti- 
gious right  falling  under  the  prohibition  of  Article  2447  of  the  Civil 
Code.  Buck  d  Beaucham^  vs.  Blair  <&  Bu<ik,  p,  16. 

The  rule  which  strikes  with  nullity  the  purchases  by  attorney s-at-law 

of  litigious  rights  which  fall  under  the  jurisdiction  of  the  tribunal 

in  which  they  practice,  will  imply  to  purchases  made  by  attorneys 

who  reside  in  a  different  parish  or  district  from  that  in  which  sits 

the  court  in  which  the  suit  originated.    The  fact  that  the  attorney 

has  never  practiced  in  that  particular  court  will  not  shield  him. 

A .  Denny  vs.  B.  K.  Anderson^  p.  702. 
MANDAMUS. 

On  an  application  for  a  mandamus  the  ruling  of  a  district  judge  refer- 
ring exceptions  to  the  merits,  cannot  be  reviewed. 

The  writ  issues  to  proceed,  not  to  recede ;  to  do,  not  to  undo. 

The  judge  is  vested  with  a  legal  discretion  and  he  has  exercised  it. 

His  action  can  cause  the  exceptors  no  irreparable  injury,  as  it  can  be 
revised  by  himself,  before  the  final  determination  of  the  suit,  or  on 
appeal  by  this  Court,  which,  if  he  have  erred,  will  render  such 
judgment  as  he  ou^ht  to  have  pronounced. 

The  State  ex  rel.  Brya/nt  vs,  Jud^e,  etc,fp.  112. 

A  mandamus  does  nfot  lie  to  compel  a  district  judge  to  rescind  an  order 
made  by  him  dismissing  an  appeal  because  the  surety  is  not 
good  and  solvent,  as  the  law  requires,  although  such  surety  may  be 
such  as  meets  the  legal  exigencies,  and  to  reinstate  the  dismissed 
appeal  although  the  judge  may  have  erred.  Such  action  on  his 
pai-t  cannot  be  reviewed  in  a  proceeding  for  a  mandamus,  and  can 
be  considered  only  in  a  different  proceeding  specially  provided  and 
sanctioned  for  such  cases. 

The  State  ex  rel.  Menge  vs.  Judge,  etc.,  p.  200. 

A  mandamus  lies  to  compel  the  granting  of  a  suspensive  appeal  from  a 
judgment  ordering  the  ejectment  of  a  person  and  property  from 
premises  which  such  person  claims  the  right  to  occupy  under  a 
written  lease,  where  the  application  for  the  appeal  is  seasonable 
and  accompanied  by  a  proper  bond,  and  the  execution  of  the  judg- 
ment would  inflict  irreparable  injury,  exceeding  one  thousand  dol- 
lars. 
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The  right  of  appeal  is  a  GODstitational  one  and  cannot  be  abridged, 
whatever  the  effects  may  be  which  the  enforcement  of  the  same 
may  occasion. 

Ejectment  judgments  are  not  among  those  enumerated  by  law,  in  which 
a  suspensive  appeal  does  not  lie. 

The  State  ex  ret.  If.  Johnson  vs.  Judge,  etc.,  p.  210. 

A  moMdoflOMU  lies  to  compel  the  granting  of  a  suspensive  appeal  from  a 
judgment  decreeing  a  liquidation  of  a  community  of  acquets  and 
gains,  although  it  refuses  a  partition  asked.  Such  judgment,  hav- 
ing passed  on  the  entire  demand,  is  a  final  judgment,  from  which 
the  law  does  not  provide  that  there  shall  be  allowed  no  appeal. 
The  State  ex  rel.  Qeddes  vs.  Judge,  etc,,  p.  301. 

While  the  range  of  cases  in  which  writs  of  mandamus  may  be  issued 
is  enlarged  by  the  grant  of  supervisory  power  over  inferior  courts, 
it  does  not  follow  that  that  writ  may  be  invoked  always  instead  of 
an  appeal.  It  would  revolutionize  our  jurisprudence  to  hold  that 
every  right  that  was  formerly  enforced  by  appeal  and  every  wrong 
tliat  was  formerly  redressed  by  appeal  can  now  be  enforced  by 
mandamus  when  an  emergency  seems  to  require  or  invite  it. 

A  mandamus  will  not  issue  to  compel  an  inferior  judge  to  bond  an  in- 
junction when  he  has  refused  to  dissolve  on  bond.  The  remedy  is 
by  appeal.  The  State  ex  rel.  B.  B,  Co.  vs.  Judge,  etc.,  p.  494. 

The  ruling  of  a  district  judge  refusing  a  preliminary  ii:^)  unction  is  re- 
viewable on  application  for  a  mandamus. 

A  suspensive  appeal  from  such  ruling  would  afford  no  adequate  relief. 

In  the  exercise  of  the  supervisory  powers  vested  in  this  Court  by  the 
present  Constitution,  relief  can  be  allowed  in  cases  of  denials  of 
justice,  in  which,  under  previous  Constitutions,  none  could  he 
awarded. 

A  mandamus  lies  to  compel  a  district  judge  to  grant  an  injunction  in 
limme,  where  a  clear  case  is  presented  and  the  requirements  of  the 
law  have  been  complied  with  and  where  injury  would  result  were 
the  apprehended  act,  sought  to  be  prevented,  not  arrested. 

The  writ  may  issue  at  the  discretion  of  the  court  where  the  law  has 
assigned  no  adequate  relief  by  the  ordinary  means  and  where  jus- 
tice and  reason  require  that  some  mode  should  exist  of  redressing 
a  wrong,  or  an  abuse  of  any  nature }  also,  even  where  a  party  has 
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other  means  of  relief,  if  the  slowness  of  ordinary  legal  forms  is 
likely  to  produce  such  a  delay  that  the  administration  of  justice 
may  suffer. 

The  ai*ticles  of  the  Code  of  Practice,  dormant  under  previous  Consti- 
tutions have  been  vivified  by  Article  90  of  the  present  Constitution 
and  serve  as  guides,  in  the  exercise  of  the  supervisory  jurisdiction 
of  this  Court. 

In  a  proper  case,  this  Court  may  issue  a  restraining  order  which  will 
produce  the  effect  of  the  injunction  asked,  had  it  been  granted. 

There  is  no  error  in  refusing  an  injunction  whore  the  facts  alleged  are 
insufficient,  the  petition  disclosing  no  cause  of  action. 

T?ie  State  ex  rel,  Murray  vs.  Judge,  etc,,  p.  578. 

The  dissolution  of  an  injunction  on  bond  amounts  to  authority  to  per- 
form the  prohibited  act. 

The  execution  of  an  interlocutory  decree  allowing  the  commission  of 
an  act  which,  if  done,  would  occasion  an  irreparable  injury — being 
susceptible  of  inflicting  such  irremediable  wrong — can  be  sus- 
pended by  appeal. 

The  determination  of  the  right  to  such  relief  unavoidably  involves  an 
inquiry  into  the  correctness  of  the  decree.  Recognition  of  the 
right  to  such  appeal  implies  an  erroneous  ruling  by  the  lower 
court. 

A  mandamus  lies  to  compel  the  granting  of  a  suspensive  appeal  from  a 
dissolving  order  on  bond,  where  the  doing  of  the  act  might  imperil 
the  home,  the  health  and  the  lives  of  the  complainants. 

The  Stute  ex  rel.  BeU  vs.  Judge,  etc.,  p.  886. 

The  object  of  the  writ  of  mandamus  in  our  practice  is  to  prevent  a 
denial  of  justice  or  to  avert  the  consequence  of  a  defective  remedy. 
It  must  be  issued  when  there  is  no  ordinary  legal  relief  and  justice 
requires  that  a  mode  of  redressing  the  wrong  shall  be  found.  It 
may  be  issued  even  where  there  are  other  means  of  relief,  if  the 
ordinary  legal  forms  will  produce  such  delay  that  the  public  good 
will  suffer  or  the  administration  of  justice  he  hindered. 

This  writ  has  become  the  ordinary  legal  relief  for  a  party  who  seeks  to 
obtain  the  erasure  of  mortgages  upon  his  property. 

Where  tlio  proof  is  that  the  mortgage  has  been  paid  actually  or  legally, 
the  writ  will  be  made  peremptory,  and  the  court  will  order  the 
erasure  even  though  the  State  is  holder  of  the  mortgage  or  a  bene- 
ficiary of  it. 
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The  fact  that  the  U.  S.  Court  has  tAken  cognizance  of  the  liqnidation  of 
an  association  whose  mortgages  have  perempted  or  been  paid  will 
not  prevent  the  State  court  from  ordering  the  erasure  of  such  mort- 
gages upon  sufficient  proof  administered  contradictorily  with  all 
parties  interested. 

G.  A .  Jjanaujt  V8,  Eecorder  Mortgages  et  ah*,  p.  974. 

A  writ  of  mandamus  will  issue  to  compel  the  judge  of  the  lower  court 
to  grant  an  appeal  from  a  judgment  rendered  by  him  homologating 
the  account  of  a  receiver  appointed  under  his  authoiity  to  i-ec<*ive 
and  account  for  the  proceeds  of  the  sale  of  succession  property, 
preparatory  to  a  judicial  partition  between  the  heirs  of  tlie  suc- 
cession. 

Such  a  judgment,  which  determines  the  responsibility  of  the  receiver, 
and  fixes  the  bafeia  of  the  partition,  could  not  be  reviewed  in  tbo 
partition  proceedings,  and  would,  if  erroneous,  work  irreparable 
injury.    It  is,  therefore,  appealable. 

TJie  State  ex  rel,  Hearsey  vs.  Judge,  etc.,  p,  981. 

MANDATE. 

In  the  absence  of  sufficient  proof  to  repel  the  presumption  of  the  grat- 
uity of  services  rendered  in  the  exectltion  of  a  mandate,  courts  are 
powerless  to  allow  remuneration  for  such. 

Specially  will  the  same  be  denied  where  surrounding  circumstances 
fortify  that  presumption .  8u4ice88ion  of  J,  B,  PlotUyn,  i^.  211. 

A  principal  is  bound  to  reimburse  the  expense  and  charges  which  his 
agent  has  incurred  in  the  execution  of  the  mandate,  and  pay  his 
commission  where  one  has  been  stipulated.  Neither  can  he  be  dis- 
pensed therefrom,  nor  be  permitted  to  reduce  the  amount  to  be  re- 
imbursed, under  pretense  that  the  charges  ought  to  have  been  less, 
even  if  the  affair  has  not  succeeded,  where  no  &ult  is  imputed  to 
the  agent.  Adam  Bros,  vs,  8.  Oteri  <&  Bro.y  p.  386, 

The  acts  of  an  agent,  even  if  unauthorized  by  his  mandate,  or  in  viola- 
tion thnreof,  are  considered  as  ratified  by  the  principal  by  acquies- 
cence if,  after  knowledge  of  the  same,  he  does  not  repudiate  them. 
Hugh  AUison  <£•  Co.  vs,  M.  B.  Watson,  p.  616. 

The  mere  relation  of  attorney  and  client  does  not,  of  itself,  disable  the 
attorney  of  a  judment  creditor  from  buying  on  his  own  account  at 
a  sale  in  execution  of  the  judgment,  provided  he  act  with  perfect 
fairness  and  good  faith,  and  in  no  manner  in  opposition  to  the  in- 
terests of  his  client. 
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When  the  attorney  has  bo  acted ;  when  his  client,  though  advised  of 
the  sale,  has  given  no  authority  to  buy }  when  the  bid  of  the  attor- 
ney was  to  the  advantage  of  the  client,  because,  but  for  it,  the  land 
would  have  been  sold  at  a  less  price  ;  and  especially  when,  as  in 
this  case,  the  client  having  been  offered  the  option  of  taking  the 
land  or  the  price,  prefeiTcd  and  received  the  latter,  he  cannot,  long 
afterwards,  be  permitted  to  assail  the  title  of  the  attorney  and  de- 

«      mand  to  be  substituted  as  owner  under  said  title. 

HyamSy  Adm.,  vs.  E,  B,  Hemdon  et  ah,  p,  879. 

Mandate  or  the  contract  of  agency  is  provable  by  parol  testimony. 

Ten  years  is  the  prescription  period  for  an  action  of  mandate,  or  an  ac- 
tion to  compel  an  agent  to  account. 

This  prescription  begins  to  run  when  a  settlement  has  been  demanded 

and  refused,  or  in  other  words,  when  the  agency  has  terminated. 

X.  A.  Wall  et  al.  vs.  Colbert,  Ex^or.,p.  883. 
MARITIME  LAW. 

Where  suit  is  brought  upon  a  contract  of  affreightment  for  a  part  of  a 
ship's  load,  to  be  delivered  on  or  about  a  given  day,  and  the  ship's 
arrival  at  port  is  delayed  by  an  accident  to  her  machinery  so  that 
the  shipper  has  to  employ  another  vessel,  he  will  be  released  from 
his  obligation  to  comply  with  the  contract,  unless  he  has  voluntarily 
continued  it,  and  has  Waived  his  right  to  a  release  by  demanding 
compliance  therewith  by  the  ship. 

Ggnie,  Oommerdale,  etc,,  vs.  OomUa  i&  Co,,  p.  280. 

The  rule  which  requires  vessels  navigating  the  high  seas  to  repair,  if 
it  can  be  done,  and  to  prosecute  the  voyage  without  transferring 
freight,  must  submit  to  re{isonable  limitations  in  its  application  to 
river-craft,  whose  voyages  are  short  and  whose  shippers  have  the 
right  to  require  prompt  forwarding  of  their  goods  in  case  of  deten- 
tion by  accident.  Under  the  circumstances  here,  the  boat  was  jus- 
tified in  reshipping.    F.  A.  Blanks  vs.  Insurance  Company,  p.  599. 

MINORS. 

The  authority  of  a  tutrix  to  sell  movables  of  minor  ward,  under  ad- 
ministration, must  be  exercised  under  judicial  authorization  and  a!. 
public  sale.  Articles  338  and  341,  Rev.  C.  C,  being  construed  to- 
gether. (7.  M.  8chiUer  vs,  New  Orleans  City  B,  B,  Co.,  p.  77. 

Wliere  a  minor  has  been  emancipated  under  the  provisions  of  article  385 
of  the  Code,  prescription  against  his  right  of  action  against  his  tutoi' 
for  a  settlement  begins  from  the  date  of  his  emancipation  and  not 
from  his  majority.        Mrs,  Proctor  vs,  Mrs.  Hebert,  Ex^ix.,p.  250. 
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A  person  who  has  been  emancipated  on  his  own  petition  by  the  decree 
of  a  competent  court  having  jurisdiction  over  his  person^  correct 
in  form,  will  be  estopped  from  invoking  the  nullity  of  said  judg- 
ment against  third  persons  who  have  dealt  with  him  as  an  emanci- 
pated minor. 

In  such  cases,  persons  dealing  with  emancipated  minors  are  not  required 
to  look  beyond  the  decree. 

Hugh  Allison  cfe  Co.  vs.  M.  B.  Watson,  p.  616. 

When  the  tutrix  of  minor  heirs,  in  her  capacity  as  such,  takes  posses- 
sion of  and  administers  the  estate  of  the  deceased  parent  of  the 
minors,  without  any  appointment  as  administrator,  such  act  is 
equivalent  to  the  entering  into  possession  oi'  the  beneficiary  heir». 
The  tutrix  officially  represents  them  alone  -,  her  possession  is  their 
possession ;  her  acts,  within  her  lawful  authority,  are  their  acts. 
Soye  vs.  Price,  30  Ann.  93. 

If  the  minor  heirs  are  creditors  of  the  estate  of  the  parent  they  cannot, 
on  coming  of  age,  compete  with  other  creditors,  before  accounting 
for  the  movable  property  and  revenues  of  the  estate  which  came 
into  their  possession  through  their  tutrix  and  which,  if  consumed 
for  their  benefit,  would  extinguish  their  debt. 

M.  J.  Leinmon  et  al.  vs.  dark,  Adrn^r,  et  a?.,  p.  744. 

MONOPOLIES. 

The  constitutional  prohibition  of  monopolies  is  absolute  and  effectiTe, 
and  therefore  it  abrogated  the  exclusive  privilege  of  slaughtering 
animals  for  food,  given  by  the  legislature  of  1869  to  the  Crescent 
City  Stock  Landing  and  Slaughterhouse  Company,  and  invested 
the  municipal  authorities  of  the  city  with  power  to  regulate  the 
matter,  subject  to  the  approval  of  the  Board  of  Health. 

A  slaughterhouse  is  prima  facie  a  nuisance,  and  therefore  until  tJie 
municipal  authorities  regulated  the  location  of  such  buildings  by 
fixing  the  limits  within  which  they  should  not  be  placed,  no  one 
could  lawfully  locate  one  within  the  city  boundaries. 

After  those  authorities  had  thus  i^gulated  the  matter,  a  company  may 
locate  it-s  abattoir  and  appurt^enances  in  conformity  thereto,  and  an 
ii\juction  will  not  lie  to  restrain  it  in  the  absence  of  proof  of 
nuisance. 

8.  Howell  vs.  Butcli^'s*  Union  8.  a^vd  L.  8.  Landing  Co.,  p.  63. 
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MORTGAGE. 

A  mortp^age  creditor  can  proceed  i^ia  executiva  to  enforce  his  claim,  not- 
withstanding the  death  of  the  mortgagor,  and  even  though  the 
property  is  under  administration. 

If  he  does  not  thus  proceed,  the  executor  may  obtain  an  order  of  sale 
ill  the  mortuary  proceedings  as  the  "representative  of  all  of  the 
creditors. 

But  the- mortgage  creditor  cannot  be  forced  to  submit  to  a  sale  of  frac- 
tional parts  of  the  mortgaged  property,  nor  can  he  be  compelled  to 
ran  the  risk  of  diminishing  its  saleable  value,  by  submitting  to  a 
sale  in  lots  and  on  credit  on  the  theory  that,  if  sold  piecemeal, 
the  property  will  realize  more  than  if  sold  in  block  and  for  cash. 

If  the  executrix  has  been  forced  to  give  security  for  the  mortgage  debt 
at  the  instance  of  the  party  holding  it,  he  is  protected  against  all 
contingencies,  and  cannot  complain  if  the  sale  proceeds  under  her 
order,  where  the  terms  and  mode  of  sale  have  been  changed  to  con- 
form to  his  demands. 

Walmsley,  Uxeeutor,  vs.  Levy,  JSxecutriXyp.  226. 

When  therei  are  two  distinct  immovables  in  a  succession,  both  of  which 
are  subject  to  the  same  first  mortgage,  and  each  subject  to  different 
second  mortgages,  the  administrator  cannot,  by  provoking  a  sale 
of  one  immovable  before  the  other,  benefit  the  second  mortgagees 
on  the  immovable  unsold,  to  the  prejudice  of  those  on  that  sold, 
by  the  distribution  of  the  entire  price  of  the  latter  to  the  extin- 
guishment of  the  first  mortgage. 
Although  the  right  of  the  first  mortgage  creditor  to  take  the  proceeds 
is  absolute,  order  will  be  made,  when  the  other  immovable  shall  be 
sold,  to  make  such  distribution  of  the  proceeds  thereof  as  will  leave 
the  respective  second  mortgage  creditors  in  the  same  position  as  if 
both  immovables  had  been  sold  and  the  proceeds  of  both  marshaled 
for  simultaneous  distribution. 

Su4xes8ion  of  J,  Anger ,  p,  252. 
Under  Section  2387  of  the  Revised  Statutes  of  the  United  States,  the 
entry  o'.'  land©  authorized  to  be  made  by  the  corporate  authorities 
of  towns  *^  in  trust  for  the  several  use  and  benefit  of  the  occupants 
thereof,^^  is  made  for  the  benefit  of  such  occupants,  and  the  title 
received  is,  in  effect,  the  title  of  the  occupants.  Judicial  and 
special  mortgage 5  granted  by  said  occupants  prior  to  the  discovery 
of  their  defective  title  attach  to  the  lands  immediately  on  the 
entry.  Where  proceedings  are  in  progress  to  enforce  sucli  mort- 
gages, transfer  by  the  occupant  to  a  third  person  is  unlawful  under 
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MORTGAGE— Oon«nne^. 

Act  No.  3  of  1878,  and  cannot  sustain  a  conveyance  by  tbe  cor|K>r- 
ate  authorities  to  such  trausferree,  whose  title  will  be  annulled  at 
suit  of  the  occupant'h  mortgaged  creditors. 

Mrs.  L.  Mallard  vs,  T.  0.  Anderson  et  al,  p.  834. 

Where  in  an  act  of  mortgage  the  property  mortgaged  is  first  descril>ed 
by  legal  sub-divisions  and  these  sub-divisions  are  then  declarwl 
to  compose  a  certain  plantation,  giving  the  name  thereof  and 
otherwise  sufficiently  describing  it  apart  from  the  sub-divisions 
mentioned,  held  that  tlie  mortgage  rested  on  the  plantation  and 
that  parol  evidence  was  admissible  to  show  that  the  description  by 
the  legal  sub-divisions  was  erroneous  and  that  said  numbers  did 
not,  in  whole  or  in  part,  compose  the  plantation. 

IT,  L,  JJicksan  vs,  L.  Dickson  et  a/,  p.  870. 

MUNICIPAL  CORPORATIONS. 

Under  the  ordinance  of  the  city  of  Baton  Rouge,  authorizing  the  pros- 
ecution and  punishment  ol  the  owners  of  houses,  after  conviction 
of  their  tenants  for  keeping  disorderly  houses  therein,  and  due  no- 
tification tliereof  to  such  owners  or  their  agents,  no  prosecution 
can  be  maintained  against  such  owners,  before  conviction  of  their 
tenants  and  previous  to  notice  of  the  same  to  them. 

The  council  of  a  municipal  corporation  can  provide  modes  ot  punish- 
ment of  offenders  against  its  police  ordinances,  by  general  ordi- 
nances affecting  all  persons  alike,  but  it  is  powerless  to  single  out 
any  individual  and  denounce  his  trade,  occupation  or  conduct. 

Proceedings  against  offenders  against  municipal  ordinances  must  be 
instituted  before  a  competent  tribunal — contradictorily  with  the 
accused — and  not  exparte  by  resolutions  of  the  council. 

An  appeal  from  a  mayor's  court  will  not  be  dismissed  for  in*egularities 
and  deficiencies  in  the  transcript,  if  the  latter  contains  the  unli- 
nance  on  which  the  judgment  complained  was  predicated.  Such 
defects  cannot  be  attiibuted  to  tlie  fault  of  the  appellant. 

Baton  Boiige  vs,  C,  Oremonini,  p,  247. 

Creditors  of  a  municipal  corporation  have  no  right  to  invoke  the 
remedy  of  injunction  to  restrain  municipal  authorities  in  the  exer- 
cise of  their  administrative  functions,  except  as  an  adjunct  to  a 
remedy  for  tlie  enforcement  of  their  debts. 

In  this  case  there  is  eutire  failure  to  establish  plaintiff^s  right  to  the 
mandamus  prayed  for,  to  pay  his  debt,  and,  therefore,  the  remedy 
by  injunction  must  fall  with  it. 

E,  T>roz  vs.  East  Baton  Bonge,  p,  307. 
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It  is  essential  to  the  validity  of  bonds  issued  by  a  municipal  corpora- 
tion, that  the  ordinance  creating  the  debt  represented  by  them, 
sliould  provide  the  means  for  paying  the  principal  and  interest  ol 
the  same. 

Nor  is  this  requirement  met  by  the  fact  that  the  bonds  were  issued  in 
lieu  of  a  cash  subscription  for  stock  in  a  railroad,  which  subscrip- 
tion was  to  be  paid  by  means  of  a  special  tax.  The  provision  for 
the  payment  of  the  stock  was  not  available  for  that  of  the  bonds. 

Nor  does  the  consent  of  the  qualified  voters,  of  the  town  or  city,  to  the 
issuing  of  the  bonds  dispense  with  this  requirement,  where  the 
oniinance,  under  which  they  issued,  defective  with  respect  to  the 
requirement,  was  never, submitted  to  the  voters  for  ratification. 

N.  K.  Knox  V8.  Baton  Bouge,  p.  427. 

Municipal  ordinances  are  not  required  to  be  read  in  full.  Where  the 
law  directs  that  they  be  offered  at  a  regular  meeting  and  they  are 
thus  offered  and  laid  over  to  the  next  regular  meeting  and  then 
again  called  and  laid  over  to  a  future  fixed  day,  which  is  an  ad- 
journed regular  meeting,  and  a  continuation  of  the  former  ones, 
and  are  adopted  within  the  time  prescribed,  they  will  become  final 
in  the  absence  of  a  motion  to  reconsider,  and  are  obligatory  when 
promulgated  by  the  municipal  executive. 

An  ordinance  relative  to  licenses,  adopted  in  December,  1881,  previous 
to  a  State  law  on  the  same  subject,  passed  in  January,  1883,  is 
valid,  though  it  prescribes  different  amounts. 

New  Orleans  vs.  Brooks,  Conner  (&  Norton, p,  641. 

A  legislative  grant  to  a  municipal  corporation  to  '^  pass  such  ordinances, 
rules  and  regulations  as  they  may  deem  necessary  for  the  police 
and  government  of  the  said  town,"  and  "to  have  exclusive  con- 
trol of  the  license  and  sale  of  spirituous  or  intoxicating  liquors," 
implies  as  a  necessary  incident  thereto  the  power  to  pass  and 
enforce  an  ordinance  to  prohibit  the  sale  of  liquors  within  corpo- 
rate limits  on  Sunday,  as  a  police  regulation.  The  exercise  of 
such  power  is  not  amenable  to  the  constitutional  inhibition  against 
the  establishment  of  any  religion  by  law,  or  to  any  other  con- 
stitutional limitation  to  legislation. 

The  defense  that  the  liquor  was  sold  by  an  employe  of  the  defendant, 
who  is  not  a  clerk  or  bar- tender,  but  a  mere  porter  or  menial  ser- 
vant, who  thus  acted  beyond  the  scope  of  his  employment  and  in 
disobedience  of  the  proprietors'  orders,  is  good. 

Minden  vs,  Silverstein  dt  Dittmery  p.  912, 
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NATIONAL  BANKS. 

A  share-owner  iu  a  National  Bank  has  the  absolute  right,  while  it  i«  a 
going  concern,  to  make  a  bona  fide  and  actual  sale  and  ti-ansfer  of 
his  shares  to  any  person  capable  in  law  of  purchasing  the  same  and 
of  assuming  the  seller^s  liabilities  in  respect  thereto,  fraud  being 
absent  from  the  transactiou,  and  the  seller  for  his  protection 
against  creditors  of  the  bank  in  case  of  insolvency,  may  compel 
the  buyer  to  register  the  transfer  iu  the  bank-book,  or  do  it  himself. 

Under  the  provisions  of  the  National  Banking  Act,  the  Bank  is  not  le- 
gally disabled  from  prosecuting  the  business  of  banking  until  she 
is  protested  for  failure  to  redeem  her  circulating  notes.  Until  theu 
the  bank  is  a  going  concern. 

The  object  of  that  statute,  when  it  charges  stockholders  with  liability 
in  case  of  the  Bauk's  insolveucy,  is  to  get  at  the  real  owner  of  the 
shares,  and  the  courts  in  construing  it  uncover  all  his  disguises,  so 
that  if  his  name  has  never  been  on  the  transfer-book^  and  his  stock 
stands  in  tlie  name  of  another  by  Iiis  procurement,  he  will  yet  be 
chargeable  with  the  statutory  liability. 

But  if  his  sale  was  real,  not  made  to  escape  liability,  not  to  an  irre- 
sponsible person,  not  collusive  or  fraudulent,  and  made  while  the 
bank  was  going,  he  will  not  be  clmrgeable  under  the  statute. 

Leaassier  <&  Bindei*  vs.  S.  H.  Kennedy^  p.  539. 
NEW  ORLEANS. 

Members  of  the  City  Council  of  New  Orleans  incur  no  personal  liability 
to  a  judgment  creditor  of  the  city  for  a  failure  to  levy  a  tax  or 
provide  in  the  annual  budget  for  payment  of  the  judgment,  where, 
at  the  time,  there  exists  a  legal  limitation  on  the  taxing  power  of 
the  city,  by  the  eflfect  of  which  a  designate^d  portion  of  the  taxet^ 
authorized  to  be  levied,  is  to  be  applied  towai'ds  paying  certain 
bonded  indebtedness  of  the  city,  and  the  residue  within  the  limi- 
tation, is  appropriated  by  the  Council  to  the  alimony  of  the  city, 
except  a  small  amount  reserved  for  judgments,  which  amount  was 
exhausted  by  judgments  prior  in  registry  to  the  suing  creditor,  and 
where  the  creditor  has  not  resorted  to  a  mandamus  before  or  after 
the  adoption  of  the  budget  to  compel  the  municipal  authorities  to 
provide  for  the  payment  of  his  judgment.  The  Council  in  such 
case  was  not  bound  to  trench  upon  the  funds  reserved  for  the  ali- 
mony of  the  city  to  pay  said  judgment.  The  making  of  the  esti- 
mate for  the  necessary  expenses  of  the  city  government  involves  a 
legislative  discretion,  with  which  courts  will  not,  unless  under 
exceptional  conditions,  interfere. 

Cancellation  of  Bands  of  Isaacson,  etaL,p.  56. 
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NEW  ORLEANS— (7on«w«cd. 

Section  14  of  Act  No.  33,  of  1877,  which  authorizes  the  city  of  ^^ 
Orleans  to  apply  the  stock  which  it  acquired  in  the  Water wox. 
Company,   to  the  reduction  of   the   bonded  or  floating  debt  is 
repealed,  altered  or  modified  by  section  5  of  Act  No.  133  of  1880. 

Under  the  terms  of  that  section,  the  Board  of  Liquidation  is  entitled  to 
receive  from  the  city  all  its  property,  real  and  personal,  not  dedd- 
cated  to  pvJ)lic  'iise,  and  the  city  can  be  compelled  by  mandamiis  to 
turn  it  over  to  that  auxiliary  State  functionary. 

The  stock  in  question,  although  declared  to  be  exempt  from  seizure, 
has  never  been  pronounced  to  be  and  -is  not  property  dedicated  to 
public  use.    It  should  be  transferred  by  the  city  to  the  Board,  to  be 
disposed  of  and  applied  as  the  law  directs,  by  that  organization. 
TJie  State  ex  rel.  Board  of  Liquidation  vs.  New  Orleans ,  p.  524. 

In  the  absence  of  a  published  petition  on  the  part  of  abutting  proprie- 
tors, or  of  a  similar  notice  of  intention  on  the  part  of  the  city, 
.    based  on  a  resolution  dulv  adopted  for  the  paving  of  a  street, 
recovery  cannot  be  had  from  the  front  owners  for  the  cost  of  such 
improvement. 

Section  1  of  Act  73  of  1876,  applies  to  ordinary  streets ;  section  2 
refers  to  streets,  or  roadways,  in  the  centre  of  which  runs  a  mid- 
dle, or  neutral  strip  (not  private  property).  It  is  in  the  last  case 
only  that  the  city  can,  by  ordinance  and  of  its  own  motion,  order  a 
paving,  but  this  can  be  done  solely  after  a  proper  vote  of  the 
Council,  and  publication  of  a  notice  of  municip^il  intention,  sub- 
ject to  the  right  of  front  propijetors  of  objecting,  on  valid  grounds. 

Section  3  of  that  act,  which  declares  that  the  notarial  contract  for  the 
work,  executed  by  the  Mayor,  shall  be pnttta/acfe  proof  of  compli- 
ance with  antecedent  h'gal  requirements,  is  not  conclusive  on  that 
subject.  It  shifts  the  burden  on  the  property  owner,  who  must  be 
permitted,  on  plea  and  proof,  to  rebut  it. 

The  authority  to  make  local  assessments  does  not  exist  unless  une- 
quivocally conferred.  It  can  be  exercised  no  further  than  clearly, 
delegated.  Where  tlie  mode  in  which  itc^n  be  done  is  prescribed, 
it  constitutes  the  measure  of  the  power  and  must  be  followed. 

C.  J.  Fayssoux  vs.  Succession  I)e  Cliaurand,  p.  547. 

Where  a  creditor  obtains  a  money  judgment  against  the  city  and  regis- 
ters it  under  the  provisions  of  Act  5  of  1870,  he  cannot  by  man- 
damus compel  the  city  or  board  of  liquidators  to  issue  bonds  in 
satisfaction  of  the  judgment,  on  the  plea  that  the  work  done  which 
formed  the  consideraMon  of  the  judgment  entitled  the  creditor  to 
the  bonds  demanded. 

The  State  ex  rel.  Eugster  vs.  New  Orleans^  p.  720, 
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NEW  ORLEANS— Confirmed. 

When  the  City  Council  of  New  OrleanB  adopt  the  annnal  budget,  tlie 
estimates  of  expenditures  made  tlieiein  become  appropriatious 
specifically  made  for  the  purposes  set  forth  and  no  diversion  of  the 
funds  ttuiH  appropriated  can  be  made  until  all  the  expenditures 
provided  for  have  beeu  paid 

If  there  is  a  surplus  after  such  expenditures  have  beeu  paid,  it  may  be 
appropriated  to  any  legitimate  purpose. 

An  amended  budget  may  dispose  of  other  revenues  than  those  destined 
by  the  annual  budget  to  specific  purposes,  but  it  cannot  change 
these  last  so  long  as  the  expenditures  provided  for  in  the  annual 
budget  are  unextinguished. 

The  fact  that  holders  of  claims  provided  for  in  the  annnal  budget  have 
not  instituted  proceedings  to  prevent  the  misappropriation  of  the 
revenues  allotted  to  them  until  ordinances  have  been  passed  for  the 
payment  cf  claims  under  an  amended  budget,  does  not  bar  them 
from  asserting  their  riglit  to  priority  of  payment  before  any  pay- 
ment to  any  one  has  beeu  made. 

Creditors  of  the  city  may  enjoin  the  diversion  of  funds  that  have  been 
specifically  appropriated  to  them.  Such  ii^uuction  is  not  within 
the  prohibition  to  anv  court  to  order  or  enforce  summary  process 
against  tlie  city,  but  rather  a  contest  between  rival  creditors  for 
a  fund  that  the  city  is  about  to  pay  to  one  to  the  detriment  of  the 
other.  O.  K.  Shotwell  V8,  New  Orleans,  p.  938. 

NUISANCE. 

The  fact  that  the  damage  complaiued  of  is  inflicted  by  a  public  nnis- 
ance,  will  not  prevent  a  recovery  at  the  suit  of  an  individual,  if  he 
has  suffered  a  s'»ecial  and  particular  damage  therefrom,  different 
from  that  which  is  common  t<)  all. 

A  public  nuisance  is  one,  the  effects  of  which  are  common  to  the  general 
public,  and  which  does  not  produce  any  special  or  particular  dam- 
age to  any  one  person  as  distinguished  from  the  rest  of  the  public. 

If  a  nuisance  is  susceptible  of  being  both  public  and  private,  and  is  so 
to  such  an  extent  that  an  individual  right  is  violatc!d,  then  the 
private  remedy  is  permissible,  even  though  the  result  may  be  to  open 
the  door  to  a  multiplicity  of  suits.  Thus,  smoke,  noise,  noxious 
vapors,  noisome  smells,  or  other  cause  which  creates  a  public  nuis- 
ance, may,  by  interfering  with  comfoi  table  enjoyment  of  property, 
create  a  private  nuisance  as  well,  and  cause  a  special  and  particu- 
lar damage  which  wiU  justify  an  individual  action  for  damages. 
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Where  the  right  to  the  private  action  exists,  injanction  will  lie  to  restraiu 
the  continuance  of  the  nuisance  and  suppress  it. 

The  City  Council  cannot  legally  authorize  what  will  produce  a  private 
nuisance.  A  mnnicipal  body  cannot  do  more  than  a  State  Legisla- 
ture, and  alfliough  what  is  authorized  by  the  Legislature  within 
the  scope  of  its  constitutional  power  cannot  be  a  public  nuis- 
ance, it  may  be  a  private  nuisance,  and  the  legislative  grant  is  no 
protection  against  a  private  action  for  damages  resulting  there- 
from.   A  fortiori  is  this  true  of  authorization  from  a  City  Council. 

J.  A,  Blanc  et  al,  vs.  J,  A.  Murray ,  p.  162. 
PARTITION. 

A  partition  of  a  tract  of  land,  made  under  a  decree  of  the  Supreme 
Court  affirming  that  below,  if  attackable,  can  be  attacked  only  in 
a  direct  action  for  its  annulment. 

The  details  for  making  partitions  prescribed  with  minuteness  in  the 
Civil  Code  are  made  with  special  reference  to  partitions  of  succes- 
sions. When  a  partition  is  sought  between  co-owners  of  property 
who  are  not  co-heirs,  the  general  rules  thus  prescribed  will  govern, 
but  such  details  as  are  manifestly  inapplicable  will  not  be  consid- 
ered sacramental.  J).  C,  Paul  vs.  Heirs  of  LamotJie,  p.  318. 

In  an  action  of  partition,  the  judge  has  the  legal  authority  to  select  the 
best  means  of  discovering  the  most  efficient  mode  of  efltecting  the 
partition  ;  to  that  end  he  may  appoint  experts  for  the  purpose  of 
examining  and  reporting  the  true  condition  of  the  property,  and  of 
suggesting  a  mode  of  partition.  The  law  does  not  require  him  to 
consult  either  party  in  the  selection  of  experts. 

In  their  examination  and  deliberations,  the  experts  are  not  required  to 

proceed  contradictorily  with  the  parties  ;  they  are  not  compelled  to 

notify  or  consult  either. 

R.  C.  Cam^ran  vs.  M,  A,  Lane,  etc., p.  716. 
PARTNERSHIP— 

In  an  action  for  the  settlement  of  a  commercial  partnership,  it  is  neces- 
sary' to  join,  as  party  plaintiff,  the  apparent  transferee  of  a  portion 
of  the  partnership  interest  if  it  appears  that  such  transferee  was  a 
person  interposed,  with  no  real  rights  in  the  premises. 

In  a  litigation  growing  out  of  a  written  contract  between  parties  as 
common  carrier,  parol  testimony  is  admissible  to  prove  a  subse- 
quent verbal  agreement,  conferring  certain  privileges  to  the 
managing  partner  of  the  concern,  such  as  carrying  certain  mer- 
chandise on  the  parncrtship  boat  for  such  partner  free  of  charge. 

J.  Janney  vs,  J.  J.  Brown,  p,  118, 
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PARTNERSIil  P—ConHnwsd. 

A&  between  the  parties,  consent  is  essential  to  establish  a  partnership, 
by  which  is  meant  not  that  the  parties  should  qualify  their  contract 
as  a  partnership  eo  nomine,  but  that  such  consent  should  appear 
either  from  the  terms  or  the  nature  of  the  contract.  Where,  as  in 
this  case,  it  affirmatively  appears  that  one  party  employs  the  other 
and  agrees  to  pay  him  a  stipulated  proportion  of  the  net  profits  as 
compensation  for  services,  that  does  not  constitute  a  partnership 
inter  sese. 

The  fact  that  plaintiff  carried  on  business  in  the  name  of  Halliday  (& 
Oo.,  without  any  partner,  cannot  relieve  defendant  from  paying  him 
what  he  justly  owes. 

Defendant  being  the  manager  of  the  business  in  New  Orleans,  in  the 
absence  of  plaintiff,  who  resided  in  St.  Louis,  and  having  control 
of  the  book-keeper  and  books,  the  books  are  proper  evidence  against 
him,  being,  properly  speaking,  his  own  statements  of  the  business 
to  his  absent  principal.    Other  defenses  are  without  merit. 

Q.  V.  Halliday  w.  H,  F.  BrideweU^p.  238. 

Sections  2668  and  2669  of  the  Revised  Statutes,  are  intended  to  prevent 
the  use  of  the  name  of  a  person  not  evidently  interested  in  a  firm 
and  thus  inducing  a  false  credit  to  which  it  was  not  entitled.  While 
they  are  designed  to  prohibit  the  obtaining,  they  do  not  forbid  the 
gitnng  of  credit.  A  debtor  cannot  repudiate  a  contract  of  which 
he  retains  the  fruit. 

J.  R.  Kent  d  Co.  vs.  J.  F.  Mofanier,  p.  259. 

A  party  seeking  to  recover  under  an  alleged  partnership,  against  his 
alleged  partner,  must  prove  the  existence  of  the  partnership  with 
legal  certainty. 

In  this  case,  in  which  plaintiff  claims  that  he  was'a  partner  with  the 
defendant  in  the  construction  of  certain  whai-ves  and  in  a  wharf- 
age business  carried  thereon,  tlie  evidence  shows  that  the  wharves 
had  been  constructed  under  a  contract  made  by  defendant  in  his 
individual  name,  with  funds  realized  by  means  of  his  individual  note ; 
and  that  the  plaintiff  was  liis  solicitor  and  collector  on  a  compensation 
consisting  of  one-fourth  of  the  gross  receipts  of  the  wharfage  busi- 
ness. Hence,  there  was  no  partnership  and  plaintiff  has  no  own- 
ership in  the  wharves. 

F.  8.  MaunseU  vs.  H.  WUleU,  p.  322. 

Creditors  of  an  individual  cannot  apply  the  assets  of  a  partnei-ship,  of 
which  that  individual  is  a  member,  to  the  payment  of  his  debt,  t-o 
the  prejudice  of  creditors  of  tiie  partnership. 
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The  partnership  could  have  resisted  a  wrongful  application  of  its  assets, 
and  what  it  could  have  done,  its  creditors  can  do. 

The  acquiescence  in  or  consent  to  this  wrongful  application  by  the  other 
members  of  the  partnership  cannot  destroy  or  impair  the  rights  of 
the  creditors  of  the  firm  upon  the  firm  assets,  alter  they  have  been 
fixed  by  the  attachment  of  those  assets. 

Garter  Bros.  <&  Co.  vs,  Galloway  ds  Burns,  p.  473. 

Although  the  members  of  a  phinting  partnership  are  bound  only  jointly 
for  partnership  debts,  yet  they  may  stipulate  for  a  solidary  obliga- 
tion by  special  contract,  and  they  will  be  so  held  by  the  courts. 
J,  U,  Payne  tv.  8,  L,  James  et  ah,  p.  476. 

In  a  settlement  of  accounts  between  planting  partners 'compound  in- 
terest will  not  be  allowed  to  either  party  unless  it  is  shown  by 
positive  evidence  that  the  party  charged  with  interest  had  accepted 
the  account  as  thus  made  or  that  he  had  directly  or  tacitly  acquiesced 
in  the  charge  of  annual  interest  to  be  considered  as  capital  in  each 
ensuing  account.  Interest  cannot  be  allowed  on  a  claim  never 
presented  to  the  debtor  before  suit,  which  is  allowed  on  a  quantum 
meruit,  and  the  validity  of  which  results  from  the  judgment. 

The  managing  partner  of  an  ordinary  partnersnip  is  entitled  to  be  reim- 
bursed his  actual  expenses  necessarily  incurred  in  the  interest  of 
the  partnership.     G,  M,  Bayly,  Ex* or,  vs,  M,  A,  Beenel  et  ah,  p»  496. 

A  partnership  for  doing  work  of  construction  on  a  railroad  is  an  ordinary 
partnership  and  does  not  impose  solidary  liability  on  the  partners. 
C.  L.  Hardeman  vs,  Tabler,  Crudup  <&  Co.,  p.  555. 

Whoever  deals  with  a  partner,  who  uses  the  partnership  name  to  direct 
that  partnership  property  be  applied  to  his  individual  purposes,  is 
put  on  his  guard  by  the  very  nature  of  the  transaction  which  is 
beyond  the  scope  of  the  partner's  authority.  If  he  carries  out  such 
instructions,  he  does  so  at  his  risk  and  peril. 

One  who  has  thus  dealt,  in  whose  hands  the  property  is  attached 
by  a  partnership  creditor  and  who  disposes  of  it,  notwithstanding 
the  seizure,  and  iliverts  the  proceeds,  according  to  the  partner's 
instructions,  is  liable  to  the  creditor,  unless  he  affirmatively  proves 
that  the  other  partner  had  assented,  previous  to  the  seizure,  to  the 
disposition  of  the  assets. 

Carter  Bros,  <&  Co,  vs,  GaXUnvay  &  Burns,  p,  730. 
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Mature<l  not«8  growing  out  of  the  same  transactioo,  in  the  hands  of  the 
same  creditor  against  the  same  debtor,  constitute  b:it  one  debt. 

Payments  made  after  maturity  of  such  notes,  are  imputable  to  the  entire 
debt.  F.  Eyle  vs.  Catholic  Church,  etc.,  p.  310. 

PETITORY  ACTION. 

In  a  petitory  action  based  on  a  title  deiivea  from  the  State,  to  property 
said  to  have  been  forfeited  to  the  State,  it  is  not  enough  for  the 
plaintiff  to  prove  his  deed  and  its  registry.  He  should  show  that 
the  State  had  acquired  a  valid  title  to  the  property. 

J.  Cfatlm  V8,  J.  S.  Hutchinson  et  als,,  p.  350, 

Where,  as  defense  to  a  petitory  action,  defendant  interposes  the  plea  of 
prescription,  and  as  he  claims  the  land,  to  support  the  plea  an 
actual  and  continuous  possession  as  atcner,  for  the  entire  term  must 
be  shown. 

An  offer  to  buy  the  land  from  one  holding  the  adverse  title,  where  not 
made  for  the  purpose  of  acquiring  an  outstanding  title  and  per- 
fecting the  title  of  the  possessor,  will  defeat  the  plea. 

Mere  forbearance  in  judicially  asserting  a  claim  to  the  land  will  not 
operate  as  an  estoppel  against  the  true  owner  so  long  as  prescrip- 
tion has  not  run,  either  as  relates  to  the  original  possessor  or  a 
subsequent  one 

Where  the  owner  has  been  compelled  to  pay  the  revenues  of  the  land, 
for  one  or  more  years,  to  the  party  in  possession  under  an  adverse 
judgment  in  a  possessory  action,  he  cannot,  in  a  subsequent  petitory 
action,  recover  back  tlie  same,  nor  the  costs  and  expenses  of  such 
possessory  action.  It  is,  as  to  all  the  issues  in  that  action,  res  adju- 
dicata,  A.  F.  Davis  et  aL  vs,  Mrs,  C,  Young, p.  374. 

All  issues  presented  by  the  pleadings  in  a  cause  and  on  which  evidence 
is  introduced  on  trial,  will  be  considered  as  disposed  of  by  a  final 
judgment,  although  the  latter  be  silent  on  one  or  more  of  the  issues 
in  the  case,  unless  a  special  reservation  is  made  in  the  judgment. 

Hence,  in  a  petitory  action,  the  judgment  which  decrees  the  litigated 
property  to  x)laintiff,  and  is  silent  on  the  subject  of  rent4  and  reve- 
nues prayed  for  in  plaintiff's  petition,  when  it  appears  that  evidence 
had  been  introduced  on  that  demand,  will  be  construed  as  an  abso- 
lute rejection  of  the  demand. 

Such  a  judgment  will  support  the  plea  of  res  judicata  to  a  subsequent 
action  by  the  same  plaintiff,  for  rents  and  revenues  on  the  same 
property,  against  the  same  defendant. 

Mrs.  E,  Drouet  vs.  L.  Fait^e  et  aL,  p.  398. 
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Wliere.  the  plaintiff  in  a  petitory  action  claims  the  land  in  controversy 
under  a  title  whicli  he  asserts  wan  warranted  by  the  author  of  the 
defendant's  title  opposed  to  him  and  that  the  defendant  is  thereby 
estopped  from  setting  up  his  title  against  him,  the  fact  of  the  war- 
ranty must  be  clearly  established  and  may  be  disproved  by  evidence 
showing  a  distinct  and  continued  acknowledgment  of  the  title  of 
defendant's  author  by  those  from  whom  or  through  whom  the  plain- 
tiff claims. 

Such  acknowledgment  may  also  be  opposed  to  a  claim  of  title  by  plain- 
tiff based  on  presumption. 

Even  where  a  title  has  been  acquired  by  prescription,  it  may  after- 
wards be  lost  by  subsequent  adverse  possession  of  tli«  land,  peace- 
able and  undisturbed  for  more  than  two  years,  by  one  holding  a 
just  title  translative  of  the  property. 

E,  O,  Randolph^  etc.,  vs.  A.  L,  Layaar^^p,  402. 

PILOTS. 

Under  that  clause  of  the  Federal  Constitution  giving  Congress  power 
to  regulate  commerce  with  foreign  nations  and  among  the  States,  it 
became  vested  with  authority  over  the  subject  of  the  pilotage  of 
vessels  in  all  the  ports  of  the  Union. 

Congress  has,  however,  never  so  legislated  as  to  repeal  or  supersede 
the  laws  of  this  State  on  the  same  subject. 

Neither  the  act  of  June  1,  1874,  nor  the  regulations  of  the  Secretary  of 
War  under  it,  had  such  effect. 

So,  where  one  holding  a  license,  as  pilot,  from  the  United  States  Local 
Inspectors  of  the  port  of  New  Orleans,  is  being  prosecuted  for  an 
alleged  violation  of  the  State  law  concerning  the  pilotage  of  ves- 
sels CO  and  from  said  port  of  New  Orleans,  before  a  State  court,  the 
power  or  jurisdiction  of  such  State  court  to  eiitertain  the  piosecu- 
tion  and  punish  the  offender,  is  not  affected  or  abridged  by  any  law 
of  Congress,  or  order  or  regulation  of  any  Federal  officer,  or  by  an 
injunction  from  a  Federal  court  directed  against  the  parties  charged 
with  instigating  the  prosecution. 

The  State  ex  rel.  Williams  vs.  Jvdge,  etc.,  p.  122. 

PLEDGE. 

The  pledgee  of  notes  secured  by  mortgage  can  enforce  the  collection 
of  them  by  executory  as  well  as  by  ordinary  process. 

The  pledgee  does  not  need  the  consent  of  the  pledgor  to  institute  pro- 
ceedings for  the  collection  of  notes  pledged. 

J.  Chaffe  &  Sons  vs.  M.  DuBose,  p.  257. 
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Plaintiff  owned  certain  corporation  stock,  which  stood  on  the  books  of 
the  corporation  in  her  name  and  for  which  she  held  a  certificate  also 
in  her  name.  She  gave  a  power  of  attorney  to  an  agent  to  sell  and 
transfer  the  stock.  The  agent  fraudulently  pledged  the  stock  in 
favor  of  defendants,  to  secure  the  debt  of  a  commercial  firm  of 
which  he  was  a  member.  The  pledge  was  effected  by  means  of  a 
transfer  to  defendants  on  the  books  of  the  company,  made  by  vir- 
tue of  the  power  of  attorney,  and  a  certificate  was  issued  in  the 
name  of  defendants.  Defendants  had  no  knowledge  of  the  fact 
that  the  stock  belonged  to  plaintiff.  They  accepted  the  transfer 
on  the  faith  of  the  certificate  issued  in  their  own  name.  Held, 
that  they  were  not  bound  to  inquire  into  plaintiff  ^s  title,  and  that 
the  latter  cannot  recover. 

Mrs,  C,  Eonold,  vs,  V.  Meyer  et  ate.,  p.  585. 

POSSESSION. 

Where  land  has  been  occupied  by  an  heir  in  the  presence  of  his  co- 
lieirs  for  many  years  without  objection,  and  he  has  paid  tlie  taxes 
upon  it,  improved  it,  and  protected  it  from  a  claim  of  a  stranger; 
in  a  suit  by  the  co-heirs  for  the  land  and  rents,  his  reconveutional 
demand  for  reimbursement  of  taxes,  etc.,  will  be  liberally  allowed 
and  while  the  plaintiffs  get  judgment  for  the  land,  the  defendant 
shall  have  judgment  for  whatever  may  have  been  of  benefit  thereto. 

A,  Litton  et  al.  vs,  H,  Litton,  p,  348. 

PRACTICE. 

A  prayer  for  "  general  relief"  does  not  authorize  a  judgment  recognizing 
the  plaintiffs  as  owners  of  cotton,  when  in  their  petition  they  aver 
the  sale  of  the  cotton,  non-payment  of  the  price  of  sale,  and  claim 
a  lien  and  privilege  on  it.     The  two  reliefs  are  inconsistent. 

No  valid  judgment  can  be  rendered  against  one  made  a  party,  who  was 
not  cited  and  has  not  joined  issue. 

It  is  lawful  to  appoint  a  curator  ad  hoc  to  an  absconding  debtor,  wliere 
property  in  which  he  has  an  interest  lias  been  seized  and  he  is 
a  necessary  party  for  tlie  decision  of  the  suit. 

Where  the  ends  of  justice  require  it,  the  court  will  remand  a  case  for 
further  proceedings. 

Adler,  Goldman  <&  Siegel  i'».  G,  Wolff  et  als,,p.  169. 

riie  only  judgment  which  can  be  rendered,  in  the  absence  of  a  phin- 
tiff,  wlien  no  reconventional  demand,  or  one  equivalent  thereto,  has 
been  formed,  is  one  of  nan  suit, 

X,  J,  Phillips  vs,  Cassidy  d'  Poire//,  p,  288. 
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The  Code  of  Practice  coiitnins  no  rules  or  special  provisions  aathorizinj]: 
and  regulating  applications  for  continuance  of  a  cause  on  account 
of  the  absence  of  one  of  tbe  parties  to  the  suit,  who  desires  to  tes- 
tify in  the  cause. 

Such  applications  must  be  left  to,  and  controlled  by,  the  sound  discre- 
tion of  the  trial  judge,  whose  ruling  will  not  be  disturbed  on  appeal 
unless  manifestly  erroneous  or  glaringly  unjust.  A  ruling  which 
denies  a  continuance  to  a  party  domiciled  in  the  parish  in  which 
the  suit  is  pending,  urged  on  the  ground  of  the  absence  of  that 
party,  at  his  terfiporary  residence  in  another  parish,  and  of  the  in- 
dispensable importaifce  of  his  testimony,  which  he  desires  to  be 
taken  under  a  commission,  is  not  erroneous,  and  will  be  upheld  by 
the  Supreme  Court.  A  continuance  will  not  be  granted  on  the 
ground  that  tlie  counsel  of  the  party  applying  for  it  is  called  away, 
and  that  his  presence  is  demanded  for  important  professional  busi- 
ness pending  in  the  court  of  another  parish  in  which  he  resides  and 
practices.  jB.  8.  Cameron  et  al,  vs.  M.  A,  LcmCj  etc,,p^  716. 

The  ol^jection  that  the  district  judge  has  passed  himself  upon  a  case 
ordered  to  be  tried  by  a  jury,  which  was  empanelled  and  sworn 
and  present,  will  not  be  considered  on  appeal,  where  no  bill  was 
taken  below  to  the  course  pursued.  Silence  amounts  to  a  waiver, 
or  to  acquiescence. 

The  refusal  of  a  district  judge  to  admit  any  evidence,  on  the  ground  of 
irrelevancy,  in  support  of  the  allegations  of  a  petition  which  dis- 
closes a  cause  of  action,  cannot  be  justified. 

Under  such  circumstances,  the  case  will  be  remanded  for  further  pro- 
ceedings. Mrs.  E.  Noble  vs.  8.  Flower,  Adm.,  p,  7*^. 

A  peremptory  exception  to  the  plaintiff's  "want  of  capacity  to  sue  can- 
not be  pleaded  after  answer  filed. 

J.  Montfort,  etc.,  vs.  P.  8chmidt,  p.  750. 

The  right  to  amend  pleadings  is  not  reducible  to  inflexible  rules.  It 
must  be  determined  in  the  exercise  of  a  sound  legal  discretion. 
Amendments  should  always  be  allowed  for  the  promotion  of  jus- 
tice, where  they  cause  no  injury,  jirovided  time  may  be  asked  and 
allowed  to  a  party  pleading  and  showing  surprise. 

A  supplemental  answer  which  simply  amplifies  a  general  denial  by 
enumerating  the  reasons  for  which  plaintiff  should  not  recover,  and 
does  not  change  the  original  relief  asked,  can  be  allowed  to  be 
filed  shortly  before  trial  and  the  case  will  be  proceeded  with  when 
no  motion  for  a  continuance,  for  time  to  prepare,  is  made. 
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Exceptions  to  the  admission  of  an  act  of  sale  in  a  case  wherein  recov- 
ery of  the  price  is  claimed  by  a  purchaser,  in  consequence  of  his 
eviction  from  the  property  sold  him  cannot  avail.  The  act  is  the 
fundamental  fact  on  which  the  litigation  rests.  Exceptions  to  the 
refusal  of  the  judge  to  admit  cumulative  testimony'  and  to  the 
reception  of  irrelevant  proof  need  not  be  passed  upon. 

8,  Meyer  vs.  W.  W,  Farmer,  p.  785. 

Where  the  right  of  plaintiffs  to  maint-aiu  an  attachment  against  the 
property  of  the  defendants  has  been  put  at  issue  by  an  int4?rveuor 
who  claims  possession  of  the  property  under  seizure  as  a  receiver 
appointed  by  the  court  of  another  State,  and  one  of  the  defendants, 
a  member  of  the  commercial  fimi  sued,  confesses  judgment  for 
plaintiffs'  debt  in  behalf  of  his  firm,  which  confession  is  questioned 
as  to  its  effect,  and  the  cause  has  been  submitted  aft«r  evidence 
introduced  and  argument  heard,  and  been  taken  under  advise- 
ment, the  judge  should  not  replace  the  case  on  the  docket  in  the 
same  condition  as  when  submitted.  There  were  issues  to  be  deter- 
mined and  he  should  have  tried  them. 

IAchten8te%n  Bros,  <&  Co,  vs,  Gillett  Bros.y  p.  972. 

PRESCRIPTION. 

Evidence  that  a  debtor,  when  presented  with  a  long-standing  acconnt 
of  large  debits  and  credits,  acknowledged  generally  an  indebted- 
ness, but  declined  to  acknowledge  the  account,  and  said  be  would 
have  to  look  over  his  own  papers,  is  not  sufficient  to  interrupt  pre- 
scription since  it  left  the  debt  claimed  unacknowledged  and  open 
to  free  controversy. 

The  acknowledgment  required  by  the  Code  is  an  '*  acknowledgment  of 
the  right"  of  the  creditor,  i.  c,  of  the  debt  claimed. 

.4.  8hnltz  V8.  ff.  W,  Houghton,  p.  407. 

Where  one  is  administrator  of  a  succession  whfch  has  a  claim  against 
him  individually,  or  as  unconditional  heir  of  another  decedent, 
prescription  is  suspended  duriog  the  continuance  of  the  adminis- 
tratiou. 

Prescription  is  likewise  suspended  as  to  such  claim  against  one  who  is 
his  co-heir,  or  who  is  bound  with  him  in  the  same  manner  and  for 
the  same  sura.  A  suit  by  him,  as  administrator  of  one  successioD, 
against  his  co-heir  in  another  succession,  when  their  liabilit^^ 
quoad  this  claim  is  the  same,  would  be  vii-tually  a  suit  iigainst 
himself. 
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A  claim  agaiust  one  for  rente  collected  and  received  by  the  connivance 
or  consent  of  the  admiDistrator  to  whom  they  belonged,  is  likened 
to  the  respoiiBibility  of  a  negoUorum  gestor  rather  than  a  wrong- 
doer, and  the  action  to  recover  them  is  not  ex  delicto,  Tlie  i)re- 
scription  of  one  year  is  not  applicable  thereto  but  that  of  ten  years. 

The  doctrine :  ^*  contra  nan  valentem  agere  non  currit prescrijptioy^^  is  not 
inconsistent  with  the  laws  of  Louisiana,  or  repugnant  to  our  sys- 
tem of  jurisprudence,  and  will  be  enforced  in  proper  cases. 

Opinions  and  dicta  to  the  contrary  must  be  considered  as  overruled. 
The  decision  in  the  Succession  of  Farmer,  32  A.  1037,  affirmed. 
ff,  McKnight,  Adm,y  vs,  W.  8.  Calhoun,  et  al,  p.  408. 

In  a  suit  for  damages  occasioned  by  a  wrongful  act,  prebcription  com- 
mences to  run,  not  from  the  time  the  act  was  done,  but  from  the 
time  when  damage  was  sustained  in  consequence  of  it. 

F,  M,  Hotard,  et  aL,  ve.  Bailroad  Co.p,  450. 

The  prescription  established  by  lawforj)rttM7€^e»  resulting  fiom  taxes, 
does  not  apply  to  mortgagee  therefor,  affirming  State  esr  reU  Jack- 
son, 34  Ann.  178.  The  prescription  provided  in  sec.  36  of  Act  9t) 
of  1B77,  only  applies  to  future  taxes.  As  to  such  taxes  it  is  merely 
a*  statute  of  prescription  operating  as  a  defense  in  bar  of  action 
and  judgment,  and  does  not  apply  to  city  taxes  which  have  been 
reduced  to  judgment  recorded  as  provided  by  law.  Article  176  of 
the  Constitution  fixes  a  limitation  of  three  years  on  the  excepted 
privileges  for  taxes,  only  when  unrecorded  and  the  limitation  does 
not  apply  to  recorded  privileges. 

H,  Davidson  vs,  H.  JAndropp,  763. 

The  action  to  annul  a  judgment  for  fraud  of  the  plaintiff  must  be: 
brought  within  a  year  after  its  discovery,  and  the  interruption  be- 
gins from  the  service  of  the  citation  and  not  from  the  filing  the 
suit.  F,  Duplessis  vs.  A,  H.  Simverd  et  aL,  p.  779. 

Where  one  appointed  as  a  curator  of  a  vacant  succession  has  brought 
suit  in  that  capacity  to  recover  from  third  possessors  land  belong- 
ing to  the  succession,  citation  in  such  suit  will  operate  as  an  in- 
terruption of  prescription  in  favor  of  the  true  heirs  and  represen- 
tatives, although  the  appointment  of  a  curator  was  a  nullity.  It 
is  sufficient  that  the  dcfendante  had  been  seasonably  notified  by 
judicial  demand  and  citation  of  the  titles  which  are  the  founda- 
tion of  the  demand. 

The  transfer  by  parties  of  their  rights  in  property  involved  in  such  a 
suit,  to  a  third  person,  provided  the  suit   itself  is  not  discon- 
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tioued  orabaudoiied,  is  not  such  an  abandonment  as  will  defeat  the 
interruption  by  citation,  in  their  favor,  upon  the  reversion  to  them 
of  the  rights  so  transferred. 

J.  A.  Bktnc,  Adm.  vs.  L.  Dupre,  etal p.  847. 

In  a  suit  for  revival  of  a  judgment,  citation  within  ten  veArs  interrupts 
prescriptien.  If  the  judgment  rendered  thereon  does  not  specifi- 
cally revive  the  judgment,  that  error  may  be  correct-ed  by  j)roper 
proceedings  below.  Succession  of  8.  J,  Weldon,  p.  851. 

PRIVILEGES. 

The  purchase  of  such  movables  as  mules  cannot  destroy  the  vendor's 
privilege  by  impressing  upon  them  the  merely  metaphysical  char- 
acter of  immovables  by  destination,  but  such  destiuatiou  is  subor- 
dinate to  the  vendor's  right. 

In  an  action  by  vendor  of  a  plantati  m  for  dissolution  of  fiale  by  reason 
of  breach  of  the  resolutory  condition,  he  c^innot  claim  mules 
attached  thereto  after  his  sale,  to  prejudice  of  the  privilege  of  the 
vendor  of  the  mules,  nor  is  he  interested  in  the  question  of  registry 
of  said  privilege.  M,  Shslltf  vs.  T,  L.  Winder^  p.  182. 

A  purchase  of  movable  effects  in  another  State,  ior  delivery  in  this 
State,  to  be  paid  for  on  inspection,  evidences  a  contract  to  be  exe- 
cuted in  this  State. 

The  vendor  of  such  property  is  entitled,  under  our  laws,  to  the  vendor's 
privilege  on  the  movable  effects  to  secure  the  payment  of  the 
stipulated  credit  instalments. 

Mcllvaine  dt  Speigel  vs.  Mrs.  Legare  et  al.,p.  359. 

The  privilege  of  a  vendor  of  agricultural  products  of  the  United  States, 
in  New  Orleans,  exists  during  five  days  from  the  date  of  delivery, 
whether  the  commodity  be  in  the  possession  of  the  purchaser  or  of 
third  parties,  where  the  price  of  sale  is  unpaid.  Such  privilege  will 
be  recognized  and  enforced,  where  tlie  commodity  is  seized  within 
that  time. 

A  vendor  of  such  product  who  issues  to  the  purchaser,  an  order  of  de- 
livery addressed  to  the  press  where  the  same  is  stored,  is  not 
estopped  from  claiming  such  lien,  where  the  order  does  not 
explicitly  say  that  the  product  is  to  be  delivered  without  vendor^s 
privilege. 

It  is  immaterial  by  what  title  the  third  person  holds  the  commodity, 
whether  by  sale  or  pledge,  or  otlierwise,  as,  in  any  case,  the  owner- 
ship or  possession  passes  to  him  cum  onerCj  subject  to  the  vendor's 
lien  which^ affects  the  commodity,  during  five  days,  without  regis- 
try, from  the  date  of  delivery  by  the  owner  to  his  vendee. 
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The  lien  exists  whether  the  property  was  sold  for  cash  or  on  credit, 

Article  3227  of  the  R.  C.  C,  as  practically  amended  by  the  Acts  of  1854 
and  1855,  is  an  entirety,  the  latter  legislation  extending  the  privi- 
leges to  cases  in  which  the  property  is  in  the  hands  of  third  persons, 
the  provision  in  the  first  "paragraph  of  the  article  notwithstanding. 

Tlie  lien  or  privilege  exists  in  such  cases,  provided  the  vendor  has  not 
waived  it  and  provided  the  product  has  not  been  validly  pledged 
on  the  faith  of  a  warehouse  or  similor  receipt,  or  bill  of  lading,  is- 
sued in  strict  compliance  with  tho  law  as  embodied  in  the  statutes: 
Xo.  150  of  1868  and  No.  72  of  1876,  which  do  not  clash  with  or 
repeal  the  Acts  of  1854  and  1855  and  article  3226  of  the  Bevised 
0ml  Code, 

Rulings  of  this  court  in  7  A.  371 ;  13  A.  528 ;  24  A.  363 ;  25  A.  82 ;  26  A. 
6 ;  29  A.  186 ;  reviewed  and  explained. 

8.  Gumbel  d  Co,  V8,  F.  Beer  et  ah,,  p.  484. 

Where  factors  agree  with  a  planter  that  they  will  pay  to  a  third  person 
a  stated  amount  upon  receipt  from  him  of  a  designated  number  of 
hogsheads  of  sugar,  and  the  planter  ships  a  portion  of  the  sugar, 
the  factors  are  liable  to  such  third  person  on  the  stipulation  in  his 
favor,  to  the  extent  of  the  proceeds  of  the  shipment.  But  where  a 
portion  of  the  crop  is  held  by  the  manufacturers  of  the  sugar  under 
a  pledge,  which  the  factors  are  compelled  to  pay  to  get  the  sugar, 
and  it  is  also  subject  to  the  privilege  of  the  laborers,  which  they  had 
to  assume,  and  the  sugar  is  shipped  to  the  factors  by  the  manufac- 
turers and  in  their  name,  and  its  entire  proceeds  is  absorbed  by 
these  preferred  claims,  the  fad  ors  getting  only  their  commissions 
on  it,  they  are  not  bound  to  pay  the  amount  of  said  proceeds  to  the 
said  third  person  under  the  aforsaid  stipulation. 

J,  T.  Moore  <&  Go,  vs.  E,  Glapp  et  al.y  p.  690. 
PROHIBITION. 

Prohibition  is  the  proper  remedy  to  arrest  further  proceedings  in  an 
appealable  case  where  a  suspensive  appeal  has  been  obtained  from 
the  judgment  therein  rendered  and  where,  the  surety  being  such  as 
the  law  requires,  the  lower  court  assumes  to  order  execution  to 
ijssue.  The  State  ex  rel.  Metige  vs.  Judge,  etc.,  p.  711. 

A  Prohibition  does  not  lie  to  prevent  a  court  which  has  jurisdiction 
ralMne  persofUB  and  ratione  materuB  from  entertaining  a  suit  to  re- 
move a  tutor,  where  it  appears  that,  after  exceptions  to  the  juris- 
diction on  the  ground  that  the  case  was  not  allotted  as  the  Consti- 
tution requires  have  been  overruled,  the  defendant  has  filed  an 
answer  praying  for  trial  by  jury. 
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Although  by  thus  joining  issue  he  has  not  waived  his  right  to  hsive  the 
judgment  overruling  his  plea  reviewed  on  appeal,  still  he  ha^^,  by 
asking  to  be  tried,  abandoned  his  right  to  invoke  the  powers  of  this 
court,  in  the  form  of  a  Prohibiten,  He  should  have  done  so  after 
his  plea  was  overruled  and  before  answering.  The  application 
comes  too  late.  The  State  ex  rel,  Haus  vs.  Judge,  etc.,  p.  768. 

PUBLIC  ADMINISTRATOR. 

On  an  appeal  from  a  judgment  appointing  the  public  administrator  for 
the  parish  of  Orleans  administrator  ot  a  succession  alleged  by  him 
to  be  vacant,  the  question  is  not  whether  the  deceased  had  leflt 
heirs  present  or  represented,  in  the  State,  but  whetheY  the  exist- 
ence of  such  heirs  was  made  known,  by  opposition  or  otherwise,  U\ 
the  court,  before  the  rendition  of  the  judgment. 

If  the  judgment  was  preceded  by  an  application  witli  proper  allegations, 
by  public  notice,  was  rendered  after  legal  delays,  aud  without  op- 
position, the  appellate  tribunal  cannot  consider  evidence  brought 
after  the  judgment  tending  to  show  the  existence  and  presence  of 
legal  heirs  with  a  view  to  obtain  a  reversal  of  the  judgment. 

Succession  of  A.  8t.  Hubert,  p,  388. 

Where  the  opposition  of  the  Public  Administrator  to  the  confirmation 
of  a  testamentar}'  executor  asks  that  the  confirmation  be  refused 
and  that  he,  himself,  be  appointed  and  confirmed  as  dative  testa- 
mentary executor,  formalities  of  law  to  that  effect  having  been 
complied  with,  the  dismissal  of  such  opposition  on  an  exception  of 
no  (ause  of  action,  is  appealable. 

A  direct  suit  is  unnecessary  to  prevent  the  confirmation  of  an  applicant 
for  letters  testamentary.  An  opposition  thereto,  is  a  proper  and 
efficient  proceeding. 

Such  opposition  by  the  Public  Administrator,  avering  that  such  appli- 
cant cannot  discharge  the  duties  of  the  trust,  is  expressly  authoiized 
by  law. 

Such  opposition  implies  a  vacancy,  owing  to  the  inability  or  incompe- 
tency ot  the  applicant. 

An  applicant,  in  duress,  under  a  prosecution  for  the  murder  of  the  tes- 
tatrix, is  not  in  a  condition  of  body  and  mind  to  discharge  the 
functions  of  the  office,  in  the  manner  in  which  the  law  expects  au 
executor  to  do  so. 

Au  opposition  setting  forth  such  fact  discloses  a  cause  of  action.  On 
proof  thereof,  the  Public  Administrator  should  be  appointed  to 
take  charge  of  the  estate,  where  the  deceased  has  left  no  sur- 
viving spouse  or  heir,  present  or  represented,  claiming  to  assume 
the  duties  of  the  office.  Succession  of  Kate  Toicnsend,  p.  535. 
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Where  i\  mistake  has  been  made  by  the  State  Troaaiirer  iu  announcing 
to  the  Superintendent  of  Public  Education  the  amount  of  funds 
for  apportionment  among  the  educable  children  of  the  State,  but 
before  the  apportionment  could  be  cancelled  the  school  directors  of 
Orleans  had  received  their  quota  under  it,  wlieu  the  true  sum  has 
been  ascertained  and  announced  to  the  superintendent,  and  a  re- 
vised apportionment  is  to  be  made,  it  is  proper  that  the  superin- 
tendent should  take  into  account,  wheu  apportioning  to  Orleans, 
the  sum  already  improperly  paid  to  her  under  die  mistake,  and 
which  pnymcut  had  been  made  in  consequence  of  that  mistake. 
The  State  ex  reL  Board  School  Direct4}r8,  etc,  V9.  E.  H,  Fay,  Supt, 

cte.,i>.  241, 

A  school  board  organized  according  to  law  has  a  right  to  stand  in  court 
to  claim  from  another  school  board  likewise  constituted,  school 
I'unds  which  should  have  been  paid  to  it  by  the  State  authorities 
and  which  were  illegally  paid  ont  to  the  latter.  A  receipt  therefor 
would  exonerate  the  debtor  board. 

If  the  funds  are  not  in  kind  in  the  possession  of  such  board,  but  can 
be  traced  to  property  in  wliich  they  have  been  invested  by  such 
board,  the  property  itself  can  be  recovered  in  place  of  the  funds 
which  it  represents. 

An  action  to  recover  under  such  circumstances  is  not  barred  by  the 
prescription  of  five  years  or  less. 

School  Board  vs.  School  Board,  p,  806. 

RECONVENTION. 

In  a  suit  between  residents  of  the  same  parish,  in  which  plaintiff  pro- 
ceeded by  attachment  of  his  debtor's  property,  the  defendant  is  not 
entitled  to  institute  a  demand  in  reconvention  for  damages  grow- 
ing out  of  the  attachment. 

Such  a  demand  is  not  only  different  from  the  main  action,  but  is  not 
necessarily  connected  with  and  incidental  to  the  same.  In  such 
cases  the  reconventional  demand  will  be  dismissed  as  in  case  of 
non-suit.  A,  B.  Coco  vs,  B.  Gruyraljp,  293. 

REGISTRY. 

Unless  the  act  from  which  the  vendor's  or  other  privilege  is  claimed, 
as  affecting  real  estate,  be  seasonably  recorded  in  the  proper  mort- 
gjige  book  of  the  parish  in  which  the  property  is  sitnated,  general 
mortgages  previously  registered  (and  even  certain  liens)  will  take 
precedence  and  be  satisfied  according  to  their  respective  rank. 

M,  Givaiiovich  et  ah  vs,  Hebrew  Congregation,  p,  272. 
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A  judicial  mortgage  will  operate  upon  land  acquired  by  the  judgment 
debtor  after  the  recordiug  of  the  judgment  as  well  as  that  owned 
before,  notwithstanding  the  titles  do  not  appear  in  his  name  bat 
in  that  of  others  who  hold  for  him. 

Claims  acquired  by  another  after  such  recording  of  a  judgment  against 
the  real  owner  are  subordinated  to  that  judgment,  and  cannot  In- 
satisfied  until  the  judgment  creditor  has  been  paid  in  full. 

If  such  creditor  has  paid  the  taxes  upon  the  lands  pending  the  litiga- 
gation  to  prevent  a  sale  of  them,  he  is  entitled  to  reimbursement 
of  the  sum  thus  paid  along  with  his  judgment,  and  in  preference  to 
any  other  claims.         W,  T,  M,  Dickson  vs,  S.  Hynea  et  als.,  p.  684, 

REMOVAL  TO  FEDERAL  COURT. 

When  a  citizen  of  Louisiana  brings  a  petitory  action  against  a  citizen 
of  Georgia,  the  latter  of  whom  calls  in  warranty  a  citizen  of  Lou- 
isiana, there  arise  in  the  case  two  distinct  controversies,  one  be- 
tween plaintiff  and  defendant  who  are  citizens  of  different  State*, 
and  the  other  between  defendant  and  warrantor  who  are  also  citi- 
zens of  different  States. 

The  fact  that  plaintiff  and  warrantor  are  citizens  of  the  same  State 
cannot  prevent  defendant  from  removing  the  cause  to  a  Federal 
court.- 

Where  at  the  first  term  of  court  after  the  suit,  defendant  in  his  answer 
files  a  demand  in  warranty,  the  warrantor  is  entitled  to  citation 
and  the  usual  delay  for  answering,  and  the  cause  cannot  be  tried 
until  after  the  expiration  of  that  delay.  If  it  does  not  expire  till 
after  the  passage  of  that  tei*m,  the  follo\^ing  term  is  the  first  at 
which  the  cause  could  liave  been  tried,  and  an  application  for  re- 
moval made  at  that  term  is  timely  under  the  provisions  of  the  act 
of  Congress  of  March  3d,  1875. 

Wni,  Davis  et  aL  vs,  J.  Montgomery  et  al.,  p,  874. 
RESPITE. 

Plaintiff  obtained  a  respite  from  his  creditors  under  the  insolvent  laws 
of  the  State.  In  his  schedule  he  reported  certain  notes  as  owing 
one  V.  M.,  on  whom  the  usual  notices  were  served,  but  who  did  not 
attend  the  meeting  of  the  creditors  or  participate  in  the  proceed- 
ings. V.  M.  &  Co.  had  sued  the  plaintiff— the  insolvent  debtor— 
on  the  notes  before  the  District  Court  of  New  Orleans,  before  the 
respite  was  applied  for,  but  after  the  same  was  granted  withdrew  the 
suit  and  instituted  attacliraent  proceedings  on  the  notes  in  the  State 
of  Mississippi. 
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The  notes,  though  executed  in  favor  of  V.  M.,  purported  to  have  been 
transferred  to  V.  M.  &  Co.,  a  firm  of  which  he  was  a  member. 
Judgment  was  rendered  by  default  against  plaintiflf— the  debtor — 
in  the  State  of  Mississippi,  and  immovable  property  in  that  State 
which  was  included  in  the  schedule  of  the  insolvent,  was  seized 
thereunder  and  advertised  for  sale.  The  parties  all  resided  in  New 
Orleans. 

Held,  that  an  injunction  against  the  sale  properly  issued  from  the  Dis* 
trict  Court  of  New  Orleans,  and  was  properly  perpetuated. 

C,  Prager  vs,  V,  Micas  dt  Co,,  p,  75. 

Where  a  party  applies  for  a  respite  under  the  insolvent  laws  of  the 
State  and  files  his  schedule,  and  the  usual  order  is  rendered  thereon, 
and  a  creditor  representing  that  his  debtor  is  carrying  on  business 
aa  before  and  disposing  of  his  property,  prays  for  an  order  requir- 
ing the  debtor  to  give  bond  to  cover  his  claim  and  as  indemnity 
against  the  alleged  disposition  of  property  pending  the  proceedings 
for  a  respite,  which  order  is  granted,  the  same  can  be  appealed 
from. 

This  appeal  is  not  premature  because  the  appellant  had  failed  to  move 
for  the  rescinding  of  the  order  before  taking  the  same. 

Dudley  Coleman  <&  Bra,  vs.  Creditors,  p,  113. 

Even  though  the  meeting  of  creditors  convened  to  vote  on  a  respite  has 
been  formally  closed  by  the  Notary  after  having  been  adjourned 
from  day  to  day,  each  day  receiving  votes,  yet,  if  other  creditors 
present  themselves  on  the  next  succeeding  day,  before  the  proees 
verbal  has  been  returned  to  court  and  within  the  ten  days  from  the 
opening,  their  vote  should  be  received. 

In  ascertaing  what  is  a  m^ority  of  creditors  in  number  and  amount, 
those  alone  who  appeared  at  the  meeting,  proved  their  claims  and 
voted  are  to  be  reckoned.  None  other,  whether  on  the  Mian  or 
not,  are  to  be  tnken  into  account, 

L.  E.  &  U.  F.  Henciff  vs.  Creditors,  p,  760. 

In  respite  proceedings,  creditors  domiciliated  out  of  the  State,  though 
not  summoned,  have  the  right  to  appear  and  vote  in  the  meeting  of 
creditors. 

Creditois  are  not  bound  to  appear  at  the  meeting  in  person,  but  may  do 
so  through  properly  appointed  proxies  or  attorneys  in  fact. 

The  oath  to  their  debts,  of  creditors  who  appear  by  proxy,  may  be 
made  either  by  the  creditors  themselves  before  any  proper  officer, 
or  by  their  proxies  before  the  notary  holding  the  meeting,  pro-. 
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vided  the  proxies  swear  of  their  owu  knowledge  and  not  merely  of 
belief  or  of  derivative  information. 

Creditors  who  have  vot«d  at  the  meeting  have  no  right  to  withdraw  or 
change  tlieir  votes,  without  legal  cause  assigned,  after  the  jirocw 
verbal  of  tlie  meetiug  has  been  returned  into  court  and  dnring  the 
l>en<lei)cy  of  i>roceedings  for  its  homologation. 

Under  the  terms  of  the  Code,  the  filing  of  a  proper  schedule  of  assets  is 
a  couditicm  precedent  to  the  binding  eflfect  of  the  respite  apon 
creditors. 

When  ftucli  schedule  has  not  been  filed,  the  defect  may  be  urged  as 
ground  of  opposition  to  the  granting  of  the  respite.  When  the  re- 
spite has  not  been  refused  by  the  creditors,  but  has  been  refused  by 
the  court  on  the  ground  of  defect  in  the  proceedings,  the  cession  of 
property  does  not  follow  under  the  terms  of  the  Code,  but  the 
relief  sought  by  the  applicant  is  simply  denied  and  the  case 
terminates.  F,  K.  Philips  vs.  Creditors,  p,  904. 

SALE. 

An  agreement  by  which  one  party  engages  to  deliver  to  the  other  such 
quantities  of  coal  as  the  latter  may  require  during  the  year  *'  to  the 
extent  of  60,000  barrels  w^ith  privilege  of  20,000  moi*e,"  at  a  stipu- 
lated price,  but  containing  no  obligation  on  the  part  of  the  latter  to 
take  or  pay  for  any  stipulated  quantity,  is  a  nudum  pactum^  from 
the  performance  of  which  the  promisor  may,  at  any  time,  withdraw. 

One  promise  may  be  a  good  consideration  for  another  promise,  but 
there  must  be  a  mutuality  of  engagement. 

W.  S.  CampheU  vs.  A.  Lambert  ds  Go,,  p.  35. 

The  purchaser  of  a  commodity,  without  exhibition  of  samples,  is  en- 
titled to  recover  back  money  paid  for  accommodation,  in  advance, 
when,  after  inspection  of  the  articles,  it  is  found  not  to  l>e  of  the 
expected  standard. 

Adler,  Goldman  i&  Siegel  vs,  G.  Wolff  et  ah.,  p.  169. 

Although  tlie  contract  of  sale  be  perfect,  when  entered  into  by  conlpe- 
tent  parties  the  moment  that  the  thing  and  the  price  are  agreed 
upon,  and  although  the  purchaser  may  be  considered  as  the  owner 
of  the  property,  such  vendee  is  not  entitled  to  demand  and  obtain 
possession,  and  in  default  to  cldlim  ron's  and  revenues,  where  the 
price  payable  cash  has  not  been  paid,  but  was  retained  without  jus- 
tification. 

Payment  of  the  price  is  an  essential  condition,  precedent  for  demand 
of  delivery  or  possession. 
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Purchasers  of  real  estate  at  succession  sales  who  assume  to  withhold 
payment  on  the  pretence  of  paying  an  anterior  mortgage  creditor 
and  applying  the  residue  to  their  own  next  ranking  claim,  do  so  at 
their  risk  and  peril. 

Where  it  is  subsequently  judicially  ascertained  and  decreed  that  such 
purchasers  have  retained  more  than  they  should  have  done  and 
illegally  withheld  payment,  and  that  such  purchasers  have  to  pay 
and  they  do  actually  pay,  it  is  only  from  the  time  of  such  payment 
that  they  are  entitled  to  demand  and  receive  delivery  and  posses- 
sion of  the  property  to  them  previously  adjudicated. 

Purchasers  or  adjudicatees  thus  in  default  cannot  stand  in  court  to  re- 
cover for  the  fruits  and  i^evenues  of  the  property  prior  to  the  date 
of  payment.  They  cannot  both  keep  the  money  and  enjoy  the 
property. 

An  action  by  them  for  rents  aud  revenues  does  not  lie  against  one  in 
possession  and  who  is  not  the  vendor,  where  it  was  by  agreement 
with  such  party  that  the  suit  was  brought,  and  where  the  title  or 
sherift's  deed  was  recorded  after  the  period  for  which  compensa- 
tion is  sought. 

The  unqualified  taking  possession  of  such  property  claimed  to  have 
been  dilapidated,  is  a  bar  to  an  action  in  damages. 

J.  Lawyer e  vs.  T.  Badeaux^  p.  194. 

In  a  contract  of  sale  for  the  delivery  of  a  commodity  at  a  certain  time, 
the  vender  who  notifies  his  vendee  at  about  the  time  of  delivery  of 
his  inability  to  fulfill  his  contract,  relieves  the  latter  of  the  legal 
obligation  to  put  the  vendor  in  default. 

The  defaulting  vendor  is  therefore  liable  for  damages,  the  measure  of 
which  is  the  difference  between  the  price  stipulated  in  the  contract 
of  sale  and  the  enhanced  market  price  of  the  commodity  at  the 
time  he  made  default.   J,  B.  Cainors  &  Co.  vs.  T.  A.  Madden, p.  425. 

An  agreement  by  which  one  transfers  to  another  certain  movable 
property  with  the  proviso  and  condition  tliat  this  latter  is  to  sell  it, 
pay  himself  what  the  transferror  owes  him,  and  distribute  the 
residue  to  certain  named  persons,  is  not  a  sale,  and  the  transferree 
does  not  thereby  become  the  owner  of  the  property.  He  is  at 
most  a  bailee  or  trustet*. 

A  seizure  under /./a.  of  this  property  by  a  judgment  creditor  of  the 
transferror  is  lawful,  and  an  injunction  by  the  transferree  restrain- 
ing the  sale  of  it,  will  be  dissolved  with  damages. 

J.  A.  Bourg  vs.  L,  Lopez  et  aL,  p,  439. 
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A  party  ^uing  for  an  account  of  Dioney  and  securities  entrusted  to 
another  cannot,  in  the  progress  of  trial,  be  allowed  to  shift  hift 
position  anil  assume  in  argument  tliat  the  property  in  question  had 
been  pledged  and  had  been  tortiously  disposed  of  by  the  pledgee. 

A  debtor  wlio  transfers  securities  in  full  ownership  to  his  creditor  in 
settlement  of  the  latter's  claim,  with  the  right  of  redemption 
witliin  a  specilied  time,  loses  all  rights  and  titles  of  ownership  to 
that  property  if  he  fails  to  redeem  within  the  prescribed  delay. 
Sncli  a  contract  is  one  of  sale  and  not  of  pledge. 

J.  Pomez  vs.  J.  B,  Gamors  dt  Co.,  p.  464. 

S  had  a  contract  with  C  for  a  supply  of  coal,  and  was  unable  to  get  the 
cash  to  make  tender  of  the  sum  stipulated  for  advance  payment. 
L  bargained  with  S  to  avail  himself  of  this  contract  and  for  the  pur- 
pose of  fastening  it  upon  C,  handed  S  the  money  to  make  the 
tender.  C  refused  to  receive  it.  S  was  unable  to  perform  his 
contract  with  L  and  the  latter  demanded  of  him  the  refunding  the 
money. 

Held,  that  L  could  enforce  his  demand  and  was  entitled  to  judgment 
for  the  amount  with  interest. 

A.  Lainhert  i&  Co.  vs.  J.  P.  H.  Short,  p.  477. 

Where  the  payment  of  the  price  of  immovable  property  is  resisted  on 
the  ground  that  the  vendor  was  not  the  sole  owner,  but  that  another 
party  had  an  interest  in  it,  and  the  vendor  agrees  that,  if  this 
other  party  will  renounce  in  his  favor,  he  shall  share  the  price 
with  him  when  collected,  such  agreement  can  be  proved  by  parol 
and  if  proved  should  be  enforced. 

Nor  will  the  disclaimer  made  of  title  in  the  act  of  renunciation  estop 
the  party  from  recovery  under  the  agreement  or  be  used  to  show 
that  the  party  had  no  interest  and  that  the  agreement  was  a 
midiim  pactum. 

F.  Bellocq  et  al.  vs.  P.  G.  Gibert  et  als.,  p.  565. 

The  notice  of  a  transfer  of  credit  served  on  the  attorney  or  counsel  of 
the  alleged  debtor,  is  insufficient  to  bind  the  creditors  of  tlie  trans- 
ferror. A  seizure  of  such  credit,  notwithstanding  such  notice,  will 
be  maintained.  A.  Morrison  vs.  J.  A.  Lynch,  p.  611. 

A- purchaser  who  buys  property  adjudicated  to  a  succession  represen- 
tative at  a  judicial  or  forced  sale  of  the  same,  in  furtherance  of  an 
agreement  between  them  that  he  will  not  bid  thereon  against  him, 
and  whose  purchase  is  subsequently  annulled  in  consequence  of 
such  reprobated  combination,  must  be  considered  and  dealt  with 
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as  a  buyer  who  purchases  with  knowledge  of  the  dangeMof  evic- 
tion and  at  his  peril  and  risk.  Under  such  circumstances  he  can- 
not, after  eviction,  repete  the  price  paid. 

No  case  can  be  found  where,  money  having  been  paid  by  one  of  the 
parties  to  the  other  upon  an  illegitl  contract,  both  being  partidpes 
eriminis,  an  action  lias  been  maintained  to  recover  it  back . 

8,  Meyer  vs.  W.  W.  Farmer,  p.  785. 

It  is  not  vicious  pleading  where  two  demands  are  coupled,  not  inconsis- 
tent nor  contrary  and  where  one  does  not  exclude  the  other,  as 
where  there  is  an  express  warranty  of  title  with  stipulations  that 
in  case  of  eviction  the  vendor  will  return  the  purchase  price  and 
reimburse  the  cost  of  improvements,  or  will  reimburse  the  vendee 
such  simi  as  he  may  pay  to  avoid  dispossession. 

In  such  case,  wiiere  there  has  not  been  an  actual  eviction  but  a  pur- 
chase of  tho  superior  title,  the  vendee  will  recover  the  sum  paid 
for  such  title  to  avoid  dispossession. 

K  Filhiol  V8.  E.  0.  Cobb,  p.  792. 

SEQUESTRATION. 

An  intervenor  in  whose  possession,  other  than  as  oxoner,  pledgee  or  can- 
signee,  property  has  been  judicially  sequestered,  has  not  the  right 
in  law  to  release  said  property  on  a  forthcoming  bond. 

Under  our  law  that  riglit  is  restricted  to  the  parties  to  the  suit,  and  to 
au  intervenor  who  shows  a  prima  facie  case  of  a  batia  fide  title  as 
owner,  pledgee  or  consignee. 

J.  Hardy  vs.  J.  H.  Lemons,  p.  107. 

An  affidavit  that  the  petitioner  has  sold  cotton,  the  price  of  which  is 
unpaid  and  on  which  there  exists  a  lien,  and  that  the  purchaser  is 
about  to  convert  the  cotton,  thus  sold,  into  money  or  evidence  of 
debt,  with  intent  to  place  it  beyond  the  reach  of  his  creditors,  is 
amply  sufficient  to  authorize  a  writ  of  sequestration,  which  will  be 
maintained,  if  executed  within  five  days  after  the  delivery  of  the 
cotton.  A.  Onmbel.  (&  Co. 'vs..  F.  Beery  et  als.  484. 

In  a  suit  to  recover  immovable  property^nd  to  annul  a  Sheriff's  sale, 
under  which  defendant  claims  title  thereto,  accompanied  by  more 
than  one  year's  possession,  a  sequestration  of  the  property  should 
not  be  ordered  without  the  usual  bond,  on  an  allegation  that  the 
defendant  is  collecting  the  revenues  and  fails  to  pay  the  taxes  and 
make  the  necessary  repairs  to  the  property. 

J.  PasUyvs.  Mrs.  A.  McConnell,  p.  703. 
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Where  t  party  makes  a  couveyauce  of  immovable  property  fo'*  a  valuable 
consideration ,  which  he  receives  when  the  a^t  is  passed,  and  the 
deed  is  recorded  in  the  parish  where  the  immovable  property  if^ 
nitiiated,  and  followed  by  possession,  a  judgment  creditor  of  tlie 
vendor  cannot  make  a  direo^  seizure  of  the  property  because  of 
the  fact  that  the  one  to  whom  the  conveyance  was  made  was  not 
purchasing  for  himself  but  for  others,  who  paid  the  consideration, 
and  to  whom  the  ostensible  purchaser  gave  a  counter-letter,  which, 
however,  w.is  not  recorded  before  the  seizure.  To  justify  such  a 
seizure,  the  sale  in  question  must  be  a  pure  simulation  in  aU  re- 
spects. 

Nor  will  it  avail  the  seizing  creditor  tliat  the  property  is  described  in 
said  deed,  not  by  metes  and  bounds,  but  the  deed  conveys  all  in- 
terest and  right  and  property  in  certain  successions  named,  and 
the  property  seized  once  belonged  to  those  whose  successions  are 
so  named,  and  was  inherited  jointly  by  the  said  vendor  and  those 
for  whom  the  purchase  was  made. 

The  real  purchaser/,  have  the  right  to  enjoin  tlie  seizure, 

Mrs,  O.  Gauthreavx  vs.  Sheriff  ei  ah,  p.  179. 

A  simulated  sale  and  mortgage  of  lands  can  be  attacked  by  creditors  of 
the  apparent  vendor  when  proceedings  are  taken  to  foreclose  the 
mortgage.  J.  1>,  Walsh  vs.  L.  F.  Carrene,  p.  199. 

One,  whrf  alleges  himself  to  be  theowiier  of  a  judgment,  who  charges 
that  the  title  to  the  same,  in  another  pai'ty,  is  a  simulation  anil 
who  asks  to  be  recognized  as  owner,  contradictorily  with  that  party, 
does  not  attack  the  title  collaterally,  l\ut  directly.  Evidence  to  prove 
simulation  ol  the  title  attacked  is  well  admissible. 

Simulation  having  been  proved,  plaintiff  is  entitled  to  relief. 

G.  M.  Klein  vs.  Denms,  Sheriff  et  a/.,  p.  284. 

In  suits  to  uncover  simulations  the  largest  latitude  is  allowed  in  the  re- 
ception of  testimony. 

W.  T.  M.  Dickson  vs.  S.  Hynes  et  als.,  p.  «84. 
SUCCESSIONS. 

Heirs  of  age  coming  to  a  succession  concurrently  with  a  minor,  wlien 
there  are  no  money  legacies  and  no  debts  to  be  paid,  and  when  no 
one  demands  an  administration  and  asks  security,  are  er titled  to 
take  the  seizin  from  the  executors  and  be  put  in  possession  of  tlieir 
share  of  the  inheritance,  conjointly  with  the  minor  for  whom  the 
law  has  accepted  under  benefit  of  inventory.    When  they  are recog- 
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nized  and  put  Id  possession,  the  executors  must  render  them  and 
the  minor  an  account  of  their  administration  witliin  a  reasonable 
tiln^^  to  be  fixed  by  the  court. 

The  division  of  a  District  Court  having  jurisdiction  over  the  succession 
of  a  wife,  cannot  order  the  delivery  and  exclusive  possession,  to  her 
executors,  of  a  box  containing  valuables  belonging  equally  to  it 
and  to  the  succession  of  the  husband,  whose  heirs  of  age  have 
been,  by  another  division,  recognized  and  put  in  possession  of  their 
share  of  inheritance  in  the  same. 

Heirs  of  Jige  wlio  have  collected,  after  being  judicially  recognized,  rents 
belonging  to  the  succession  of  their  mother,  will  not  be  ordered  to 
return  the  same  and  prohibited  from  further  collections,  although 
the  <lecree  recognizing  them  was  subsequently  reversed  on  appeal, 
where  the  court  passing  upon  the  proceeding  to  return  and  to  prohibit, 
recognizes  them  and  puts  them  in  possession  of  their  share  in  the 
same  succession.  Succession  of  Theresa  Baumgarden,  p,  46. 

The  rules  relative  to  the  time  of  payment  of  debts,  delivery  of  legacies 

and  the  separation  of  patrimony  find  no  application  in  cases  of 

thoroughly  solvent  successions. 

Succession  of  John  Geddes,  p.  53. 

The  legatee  who  sues  for  the  nullity  of  a  sale  of  succession  property 
adjudicated  to  the  executor  of  the  will  of  the  testator,  by  means  of 
a  third  person,  cannot  be  successfully  met  by  the  exception  of  want 
of  previous  t>ender  of  the  price  of  ad^judlcation.  If  the  funds  thus 
received  had  been  used  to  extinguish  the  debts  ot  the  succession, 
the  executor  could  recover  the  same  in  due  course  of  administration.  ' 
He  would  be  entitled  to  no  other  relief. 

The  fact  that  the  sale  had  been  provoked  by  a  creditor  of  the  succession 
does  not  alter  the  legal  effect  of  the  purchase  by  the  executor. 

J,  M,  Stanbroughy  etc,  vs.  McGlellan  et  als,,  p.  234. 

Where  an  heir,  who  is  administrator,  joins  with  his  co-heirs  in  mort- 
gaging the  property  of  the  ancestor,  this  operates  an  unconditional 
acceptance  of  the  succession.  Whatever  may  be  the  rights  of  • 
creditors,  such  an  heir  cannot  thereafter,  on  his  own  motion,  resume 
the  capacity  of  administrator  and  oppose  the  title  of  the  mortgage 
creditors,  derived  from  a  sale,  under  foreclosure,  of  the  mortgage 
against  the  heirs.     He  is  estopped. 

B.  T,  Scott  vs.  Warden  Btiscoe  et  al.,  p.  278. 

Exceptors  have  no  interest  to  question  the  validity  of  the  judgment  of 
the  parish  court  of  Concordia  recognizing  their  opponents  as  widow 
and  heir  of  Hitchcock  and  putting  tliem  in  possession  of  his  estate. 
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They  exhibit  nothing  throwing  doubt  upon  the  sole  heii-ship  of  the 
heir  or  indicating  any  other  person  having  rights  as  such,  and 
whetlier  the  mother  be  surviving  widow  in  community  or  not^ 
she  is  recognized  as  such  by  the  heir,  who  has  accepted  uncondi- 
tionally and  joins  her  in  these  proceedings,  by  which  she  is  fallj- 
bound.  Mrs.  C.  IT.  Gibson  vs.  B.  F.  Hitchcock  et  aL,  p.  297. 

A  beneficiary  heir,  of  age  and  present,  is  entitled  to  the  dative  execu- 
torship to  the  exclusion  of  all  others. 

If  the  beneficiary  heir  be  a  minor  with  both  parents  living,  they  are 
entitled  to  the  executorship  as  representing  him. 

The  term,  beneficiary  heir,  includes  one  who  may  accept  the  succession 
equally  with  one  who  has  accepted  it. 

Succession  of  Theo.  Gn^nan,  p.  299. 

Where  the  deceased  owed  no  debts,  and  the  claims  against  the  sucess- 
ion  are  small  and  not  urgent,  an  injunction  by  the  beneficiary  heirs 
or  their  representatives,  restraining  the  instant  sale  of  the  property, 
will  be  maintained,  if  such  heirs  offer  to  pay  the  debts  and  lega- 
cies, or  tender  a  sum  sufiicient  to  cover  them. 

Z.  Hearsey  vs.  Bates,  Sheriff  et  ai.,  p.  *}00. 

The  fees  of  an  attorney  of  absent  heirs  are  chargeable  to  the  portions 
of  the  heirs  whom  he  represents. 

An  exception  will  apply  to  cases  where  the  services  of  such  attorney 
have  proved  valuable  and  beneficial  to  the  succession,  in  which 
cases  he  will  be  allowed  a  reasonable  compensation  out  of  the  msx^s 
of  the  succession. 

In  a  contest  for  the  administration  of  a  succession,  the  attorney  of  the 
defeated  applicant  has  no  claim  for  his  services  against  the  suc- 
cession. But  in  a  case  where  the  defeated  applicant  is  named  as 
an  alternate  executor  in  the  will  of  the  deceased,  his  attorney  will 
be  euiitled  to  a  reasonable  com|>ensation  from  the  succession  for 
such  of  his  services  as  were  beneficial  to  the  estate,  such  as  pro- 
curing an  inventory  and  the  appointment  of  an  attorney  of  absent 
heirs  and  the  like.  Succ^sion  of  W.  Florancc,  p.  304. 

A  part}'  alleging  himself  to  be  a  creditor  of  a  succession,  and  praying 
in  that  capacity  for  an  increase  of  the  administrator's  bond,  cannot 
be  required  to  furnish  the  same  conclusive  pr^uf  of  his  claims 
which  would  be  exacted  of  him  if  he  was  suing  for  the  recovery  of 
his  claims.  Our  law  books  with  favor  on  proceedings  intended  to 
scrutinize  the  conduct  of  administrators,  and  to  increase  the  secur- 
ity of  creditors  and  of  other  persons  intei*e8ted. 
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An  administrator  will  be  required  to  furnish  a  new  bond,  so  as  to  cover 
new  ly  discovered  property,  and  to  the  full  extent  of  the  value  of 
the  whole  succession  property  as  shown  by  a  supplemental  inven- 
tory provoked  by  the  administrator  himself. 

An  administrator  should  not  be  required  to  furnish  bond  on  the  basis 
of  an  inventory  in  which  property  was  inadvertently  included 
which  was  not  owned  by  the  deceased,  but  which  was  judicially 
declared  to  belong  to  a  different  party. 

Although  the  amount  of  the  bond  be  fixed  by  the  Supreme  Court,  an 
inquiry  as  to  the  ownership  and  value  of  such  property  can  be  in- 
stituted in  the  lower  court,  which  has  power  to  reduce  the  amount, 
where  authorized  to  do  so,  subject  to  the  right  of  the  party  ag- 
grieved to  have  the  action  reviewed  on  appeal. 

G.  E,  P.  Calhoun  vs.  H.  McKnight,  Adm.  p.  414. 

The  commissions  of  an  administrator  of  a  succession  are  forfeited  by 
mal-ad  ministration. 

Where  the  assets  of  a  succession  consist  alone  of  mon^y,  of  which  the 
administrator  refuses  to  render  an  account,  until  it  is  extorted  from 
him  through  repeated  orders  of  court  and  under  pressure  of  a  nile 
for  contempt,  everything  will  be  construed  against  him,  and  the 
heirs  shall  have  judgment  for  the  sums  found  to  be  due  by  him 
with  ten  per  centum  per  annum  interest  thereon. 

Heirs  are  not  remitted  to  a  direct  action  against  the  administrator  of 
their  ancestor's  succession  to  recover  the  sums  he  owes  them.  The 
proper  and  natural  place  for  such  denfiand  is  on  the  succession  pro- 
ceedings by  opposition  to  his  account,  or  by  invoking  the  compul- 
sory process  of  the  court  to  compel  him  to  file  an  account  when  he 
has  failed  to  file  any.  8ucce8»i<yn  of  J.  Touzanne,  p,  420. 

The  appointment  of  an  administrator  is  not  necessary,  and  it  will  be 
refufeed,  in  a  proceeding  intended  for  the  settlement  of  a  commu- 
nity between  the  surviving  spouse  and  the  forced  heirs  of  the  de- 
ceased, when  the  succession  owes  no  debts,  and  when  it  appears 
that  the  community  can  be  legally  settled  by  means  of  a  partition 
between  the  heirs  and  the  surviving  spouse  who  has  contracted  a 
second  marriage.  Successimi  of  Ellen  Welch,  p.  702. 

Testanu^ntary  dispositions,  by  which  the  testator  provides  that  his 
estate  is  to  remain  under  the  control  and  administration  of  his 
executor  for  an  indefinite  length  of  time,  to  be  preserved  for  the 
persons  instituted  as  legatees  by  the  will,  and  by  which  he  directs 
that  a  part  of  his  estate  shall  be  paid  over  to  the  minor  children  of 


Digitized  by  VjOOQIC 


1078  INDEX. 

SUCCESSIONS— Conftnuerf. 

one  of  the  legatees  after  they  become  of  age  and  niarn-  reputably, 
show  a  manifest  intention  to  create  a  trust  estate,  which  is  consid- 
ered in  oar  jurisprudence  as  a  fidei  cammissumy  and  are  therefore 
void  under  the  laws  of  Louisiana. 

8ucee9Hon  of  WiU,  Stephens,  p.  754. 

An  opponent  who  does  not  dispute  the  correctness  of  any  of  the  items 
of  an  administrator's  account,  but  simply  claims  to  bo  placed 
thereon  for  a  larger  amount,  has  no  interest  to  attack  a  judgment 
of  homologation  on  the  ground  that  proof  was  notiidministered  of 
the  correctness  of  tlie  account. 

The  rulings  of  an  instance  court  on  the  admission  or  rejection  of  evi- 
dence are  not  subject  to  review  by  tliis  Co  art  in  absence  of  excep- 
tion reserved  thereto. 

The  correctness  of  the  judgment  appealed  from  must  be  tested  by  the 
law  and  the  evidence  upon  which  the  court  acted,  in  absence  of 
exceptions  to  rulings  made  in  course  of  the  trial. 

Succession  of  Gayle  Woods,  p,  757. 

The  issues  arising  under  a  provisional  account  filed  by  a  former  ad- 
ministrator, and  the  oppositions  thereto  are  not  identical  with 
those  presented  by  a  suit  for  a  final  account  brought  against  the 
former  administrator,  after  his  removal,  by  his  successor  in  office. 

Even  if  they  were  identical,  the  former  proceeding  would  onlj-  famish 
ground  for  a  plea  of  lis  pendens  in  tlie  latter  suit,  which  could  not 
be  set  up  except  in  limine. 

When  an  administrator  has  been  removed,  he  owes  to  his  successor  in 
office  an  account  of  all  funds  and  property  which  he  had  received 
for  account  of  the  succession.  In  an  insolvent  succession^  he  can- 
not in  such  account  claim  credit  for  debts  of  the  succession  paid 
by  him  on  his  own  responsibility  and  without  judicial  order  or  au- 
thority. He  was  not  vested  with  power  to  rank  the  creditors  and 
distribute  the  succession  funds.  Such  ranking  and  distribution 
can  only  be  made  by  the  court,  after  hearing  alio  tthe  creditors  upon 
l»roceeding8  according  to  law.  He.  must  pay  over  to  the  new  ad- 
ministrator the  funds  received  by  him,  for  distribution  according 
to  law.  And  it  is  onlj'  upon  sncli  proceedings  of  distribution  that 
he  can  assert  his  claim,  coutradictorily  with  all  creditors,  for  reim- 
bursement of  the*,  sums  paid  out  by  him  in  the  extinguishment  of 
succession  debts,  to  the  extent  that  the  succession  has  been  bene- 
fited by  such  payments. 

J,  Ohaffe,  Adm,,  vs.  W.  W.  Farmer ,  p.  8lS. 
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The  second  administrator  of  a  succession  who  sues  the  succession  of 
the  first  administrator  of  the  same  succession  for  a  moneyed  judg- 
ment for  funds  alleged  to  have  been  received  by  said  administra- 
tor and  unaccounted,  will  be  successfully  met  by  an  exception  of 
no  cause  of  action.  His  suit  should  be  for  an  account  and  not  for 
a  moneyed  judgment. 

B.  Granger,  Adm,,  vs,  J.  8.  Eeid,  Adm.  p.  845. 

The  functions  of  an  executor  are  at  an  end  wlieu  he  has  discharged  the 
debts  Ad  legacies  and  rendered  his  account.  He  cannot  after- 
wards prolong  his  administration  for  the  purpose  of  effecting,  by 
suit,  a  liquidation  of  the  conjugal  community  that  existed  between 
the  testator  and  his  surviving  spouse,  and  a  partition  of  the  com- 
munity jiroperty,  not  even  if  joined  by  the  heirs  in  such  suit. 

When  his  duties  have  teimiuated  and  his  account  homologated  he  can- 
not properly  refuse  the  demand,  made  by  the  widow  in  community  or 
heirs,  to  surrender  the  property  in  his  hands  to  them.    The  settle 
ment  of  the  community  and  partition  of  the  property  must  b<^  left 
to  them.  Succession  of  J.  Oeddes.p.  968. 

SURETYSHIP. 

Where,  in  a  suit  against  the  sureties  of  a  sheriff,  it  is  tulmitted  that  this 
o£Qcer  has  collected  and  failed  to  pay  over  on  demand,  city  taxes, 
exceeding  the  amount  of  his  bond,  under  judgments  and  writi  in 
favor  of  the  city,  for  part  of  which  amount  his  sureties  are  sued ; 
the  fiict,  if  true,  that  the  sheriff,  as  an  individual,  under  private 
contract  has  made  collections  of  city  taxes,  cannot  affect  the  liabil- 
ity of  his  official  sui*eties  in  such  suit. 

Nor  d4)es  the  exaction  of  another  bond,  by  the  city,  in  addition  to  his 
official  bond,  in  order  to  secure  prompt  collections  and  stated  set- 
tlements of  city  taxes,  have  such  effect. 

Where  a  delay  is  granted  the  sheriff  during  the  pendency  before  the 
Legislature  of  a  bill  for  his  relief,  it  does  not  release  the  sureties 
for  his  defalcations  occurring  subsequent  to  the  expiration  of  such 
delay.  This  Court  can  give  no  effect  to  documentary  evidence  not 
offered  on  the  trial  and  placed  in  the  transcript  without  the  con- 
sent of  the  party  or  his  counsel  whom  it  is  designed  to  effect. 

City  V8,  J.  B.  A.  GauthreAux  et  als,  p,  1()9. 

Whcio  an  injunction  has  arrested  the  execution  of  a  judgment  for  a  sum 
of  money,  the  surety  to  the  injunction  bond  is  not  entitled  to  notice 
of  the  judgment  of  dissolution  and  for  damages  before  the  issuing 
of  execution  thereon. 
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The  surety  to  an  injunction  bond  in  such  case  is  not  merely  coDstniet- 
ively  in  court,  but  is  an  actual  party  to  the  suit,  made  co-plaintiff 
ipso  facto  by  the  mere  act  of  suretysliip,  and  invested  by  the  iaw 
proprio  vigore  with  all  the  attributes,  qualities,  rights  and  burdened 
with  the  liabilities  of  his  priucipal,  and  is  entitled  to  citation  and 
notice  as  is  his  principal. 

J,  B,  Friedman  vs.  Adler  dt  Lertf,  p.  384. 

Under  the  provisions  of  Act  24  of  187G,  amending  Article  57.5  of  the 
Code  of  Practice,  the  surety  must  not  only  be  gopd  and  solvent  and 
reside  within  the  jurisdiction  of  the  court,  but  have  property  sus- 
ceptible of  being  legally  reached  by  the  sheriff  and  subjected  by 
him  to  the  payment  of  the  pressing  cre<litor.  A  surety  who  carrier 
all  his  property  in  his  pocket  is  not  such  a  surety  as  the  law  re- 
quires on  judicial  bonds  furnished  to  suspend  the  execution  of 
judgments.    28  Ann.  884,  overruled. 

The  surety  in  this  case  is  not  a  sufficient  one  and  the  order  of  apjieal 
was  properly  rescinded. 

The  State  ex  rel.  Menge  vs.  Judge,  etc.,  p.  711, 

Article  2203  of  the  Civil  Code,  which  provides  that  *'  the  remission  or 
conventional  discharge  in  favor  of  one  of  co-debtors  in  solido  dis- 
charges all  the  others,'^  applies  to  obligations  ex  delicto  aa  well  as 
to  contract  obligations. 

Orr  (fe  Lindsley  vs.  W.  Hamilton,  p.  790. 

TAXATION. 

Act  No.  4,  of  1882,  sec.  10,  is  not  unconstitutional. 

The  license  imposed  is  graduated  and  uniform,  as  is  required  by  articles 
206  and  203  of  the  Constitution. 

The  word  ^^  graduate,'''^  there  used,  means  ^^proportianJ'^  The  Legisla- 
ture can  levy  a  license  tax,  where  the  amount  is  regulated  and 
fixed  on  an  established  basis,  to  which  it  must  bejtr  a  certain  pro- 
portion. The  Legislature  can  divide  trades,  professions,  vocations 
and  callings  into  classes  and  assess  a  license  on  the  persons  com- 
posing the  several  classes,  provided  it  be  equal  and  uniform  on  all 
persons  of  the  same  class. 

A  license  for  keeping  places  for  "  variety  performance,^^  can  well  be  grad- 
uated or  proportioned  on  the  basis  of  the  population  of  the  city  or 
town  in  which  the  same  are  kept. 

A  law  which  imposes  such  license  for  keeping  such  places  in  cities  or 
towns,  the  population  of  which  exceeds  25,000  souls  and  fixes  the 
same  at  $1,000,  and  which  imposes  such  license  for  keeping  such 
places  in  such  cities  or  towns,  the  population  of  which  is  less  than 
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25,000  souls  and  fixes  the  same  at  $500,  operat.es  equally  aud  uni- 
formly on  the  two  classes,  and  does  not  violate  the  constitutional 
provision  against  local  or  special  legislation.  It  is  general  in  its 
purpose  and  in  its  terms,  and  designed  to  reach  all  persons  belonging 
to  each  class,  throughout  the  whole  territory  of  the  State. 

The  State  vs.  M.  J.  O'Hara,  p.  93. 

Where  a  city  tax  is  resisted  on  the  ground  that  the  property  against 
which  it  is  assessed  is  exempt  under  the  Constitution  of  the  State, 
the  question  of  the  constitutionality  of  the  tax  is  involved,  and  this 
court  has  jurisdiction,  though  the  tax  is  less  than  $1,000. 

A  manufactory  of  fish  lines,  ropes,  packing  and  other  hempen  articles 

is  exempt  from  taxation  under  Article  207  of  the  Constitution, 

where  the  required  number  of  hands  are  employed  therein.    Nor 

does  it  affect  the  exemption  that  the  premises  are  occupied  by  the 

owner  and  his  family,  where  it  is  shown  that  the  premises  and  the 

articles  manufactured  and  in  process  of  manufacturing  required 

protection  and  constant  watching. 

Oity  V9,  Nicholas  Arthws,  p,  98. 

The  question  of  the  constitutionality  or  legality  of  the  interest  imposed 
by  the  Legislature  upon  delinquent  municipal  taxes,  does  not  in- 
volve the  legality  or  constitutionality  of  the  tax ;  nor  is  it  a  penalty 
imposed  by  a  municipal  corporation,  being  imposed,  even  if  a  pen- 
alty, within  the  meaning  of  the  Constitution,  by  the  Legislature  of 
the  State. 

The  case  does  not,  therefore,  fall  within  our  appellate  jurisdiction. 
The  State  ex  rel.  Bivet  vs.  Judge,  etc.,  p.  286. 

If  Section  14,  of  Act  44,  of  1878,  which  is  the  charter  of  the  City  of 
Baton  Rouge,  was  inconsistent  with  the  Constitution  of  1879,  it 
was  either  repealed  or  amended  so  as  to  conform  with  it.  If  it  was 
not,  it  reads  as  the  organic  law  does. 

The  City  Council  of  Baton  Rouge  has  a  right  to  levy  a  tax  not  exceed- 
ing six  mills  for  the  State  and  ten  mills  for  the  citv,  under  the  very 
t«rms  of  the  Constitution  ( art  209 ). 

S.  G.  Layoocic  vs.  Baton  Bougep.  328. 

Garnishment  by  a  judgment  creditor  of  a  parish  of  the  parish  funds  in 
the  hands  of  the  parish  treasurer  is  equivalent  to  garnishment  in 
the  hands  of  the  debtor. 

The  taxes  and  revenues  of  a  municipal  corporation  cannot  be  subjected 
to  seizure,  either  in  its  treasury  or  in  transit  thereto,  or  even  in 
the  hands  of  the  tax  debtors. 

B.  Drag  vs.  Bast  Baton  Bouge,  p.  340. 
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Relatora,  who  are  engaged  in  the  business  of  miUing  rice,  cannot  claim 
the  exemption  from  property  taxation  under  Art.  307  of  the  Con- 
stitution in  favor  of  manufacturers  of  JUmr.  The  fact  that,  as  an 
unavoidable  incident  of  their  milling  business,  a  refuse  is  pn>dnced 
which  is  utilized  and  sold  under  the  name  of  "rice-flour"  or  "  rice- 
polish,"  does  not  bring  them  within  the  letter  or  spirit  of  the 
Constitutional  exemption. 

The  State  ex  rel.  Ernst  &  Co,  vs,  AssessorSy  p.  347. 

The  ordinance  of  the  city  of  New  Orleans  which  exacts  twenty -five 
cents  for  every  load  of  supplies,  especially  in  so  far  as  it  affects  the 
products  of  gardeners  sold  by  themselves  at  any  of  the  public 
markets  of  the  city,  is  intended  to  raise  a  revenue. 

Either  as  a  tax  on  property  or  as  a  license,  it  is  unconstitutional,  null 
and  void.  The  State  vs.  L.  Blaser,  p.  363. 

A  special  statute  exempting  property  from  taxation  in  1858,  is  not 
repealed  by  the  Constitution  of  1879.  N.  0.  vs.  Poydras  Asylum. 
33  A.  850,  affirmed. 

An  unqualified  exemption  by  the  State,  implies  an  immunity  from  nm 
nicipal  taxation.    Whenever  the  sovereign  exonerates,  he  does  so 
with  munificence,  unless  restrictions  have  been  formally  expressed. 

Under  section  9  of  Act  74  of  1858,  the  capital  stock  of  the  defendant 
company  is  not  liable  to  assessment  and  tax  for  fifty  years. 

New  Orleans  vs,  Carondelet  Canal  Co,,  p.  396. 

The  exemption  from  taxation  of  defendant's  property  by  its  charter, 
passed  in  1877,  is  unconstitutional,  and  the  city's  demand  for  taxes 
is  sustained. 

To  the  extent  that  the  exemption  was  the  consideration  of  defendant's 
obligation  to  supply  free  water  to  the  city,  defendant  is  entitled  to 
relief. 

The  exemption  was  not  the  sole,  but  only  part  of  the  consideration  of 
the  obligation  to  supply  free  water. 

This  partial  failure  of  consideration  entitles  defendant  to  relief  to  the 
precise  extent  thereof,  which  is  accomplished  by  condemning  the 
city  to  pay  for  its  water  to  the  value  of  the  taxes  recovered. 

New  Orleans  vs,  Waierworks  Co.  p.  482. 

The  feesiiud  charges  imposed  on  vessels  by  the  .quarantiBe  laws  of  the 
S.takte,.  are  exactions  in  compensation  for^cvicea-rejidered,  and  are 

not  taxes,  duties  or  imports,  within  the  prohibition  ofth^  Federal 

Constitution. 
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The  Supreme  Court  of  the  United  States  has  never  decided  that  the 
States  have  not  the  power  to  exact  sach  fees  in  execution  of  their 
quarantine  laws,  but,  on  the  contrary,  has  intimated  that  the 
power  does  exist  as  incident  to  the  power  to  establish  quarantine 
regulations.  The  power  has  been  long  and  uniformly  exercised  by 
the  States,  without  question. 

Morgan's  B.  B.  Go.  vs.  Board  of  Healthy  p,  666, 

Kelator,  a  ci*editor  of  the  city  of  New  Orleans  by  judgment  rendered 
upon  a  contract  of  warranty  in  a  sale  of  property,  entered  into  in 
1837,  when  the  city^s  power  of  taxation  was  unlimited  as  to  rate,  is 
entitled  to  the  remedy  of  mandamus  to  compel  the  levy  of  a  tax 
for  the  satisfaction  of  his  debt. 

The  power  of  taxation  existing  at  the  date  of  the  contract  ^as  read  into 
the  contract,  and  so  far  as  necessary  for  the  satisfaction  of  the 
obligation  thereof,  continues  to  exist  as  fully  as  if  no  subsequent 
limitations  on  the  taxing  ])ower  had  been  passed. 

The  duty  of  the  city  is  clear  and  creditor  has  the  right  to  exact  its 
performance. 

The  State  ex  rel,  Garriere  vs.  New  Orleans  p,  687. 

This  Court  has  not  jurisdiction  of  suits  wherein  the  mode  of  en- 
forcing the  payment  of  taxes  is  alone  in  dispute,  unless  the 
amount  of  the  taxes  claimed  is  large  enough  to  bring  them  within 
our  juiisdiction.  It  is  only  where  the  constitutionality  or  legality 
of  the  tax  is  contested  tliat  our  jurisdiction  attaches  without  re- 
gard to  the  amount  involved. 

Where  no  sum  whatever  is  mentioned  in  the  pleadings  in  an  injunc- 
tion of  H  tax  sale,  and  the  advertisement  makes  no  mention  that 
the  sale  is  to  be  for  penalties,  only  the  sum  stated  in  the  advertise- 
ment as  the  taxes  due  will  be  considered  in  determing  jurisdiction. 

/?.  O,  Gohh  vs  Tax  Gollector.  p.  801. 

Vacant  property  held  in  private  ownership  by  the  authorities  of  church, 
who  had  bought  it  in  anticipation  of  an  increase  in  size  and  popu- 
lation of  the  city  in  order  that  the  church  might  liave"  room  for 
improvements  in  case  of  such  increase,  and  with  the  intention  of 
erecting  thereon  a  church,  school  or  hospital  when  needed  ;  in  ab- 
sence of  any  actual  use  for  such  purposes,  and  of  any  immediate 
intention  or  preparation  to  construct  such  buildings,  is  not  a 
"place  of  public  worship,"  or  a  "charitable institution," or  "prop- 
erty used  for  colleges,  or  other  school  purposes,"  within  the  mean- 
ing of  article  210  of  the  Constitution,  and  is  not  exempt  from  tax- 
ation, Bev,  L.  Enautvs.  Tax  Gollector,  p,  804. 
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Where  there  is  denial  of  any  asdessment,  or  other  issae  made  of  the 
legality  of  a  tax,  this  Court  has  jurisdiction. 

While  suits  for  the  collection  of  taxes  upon  property  are  prohibited, 
the  prohibition  does  not  apply  to  the  collection  of  licenses  which 
may  be  prosecuted  by  rule  or  motion^  as  provided  in  the  legislative 
act,  and  in  other  ways.  Tax  Collector  vs,  V.  F,  Vogh.  p.  812. 

TAX  SALES. 

Though  the  State  cannot  be  sued  in  a  State  court,  yet  where  an  ac^adi- 
cation  of  immovable  property  at  a  tax  sale  has  been  made  to  the 
State,  in  a  suit  against  the  tax  collector  making  the  sale,  and  the 
recorder  of  mortgages  who  had  recorded  the  assignment  alleged 
to  be  void,  and  the  register  of  conveyances  charged  with  the  duty 
of  recording  the  tax  title,  brought  by  the  original  owners  in  pos- 
session, the  proceedings  connected  with  the  sales  of  the  assess- 
ment to  the  sale  may  be  reviewed  by  the  court  and  judgment  ren- 
dered maintaining  or  annulling  the  sale  and  ordering  the  erasure 
of  the  inscriptions. 

The  State  may  not  be  concluded  by  an  adverse  judgment  in  the  prem- 
ises from  asserting  her  rights  to  the  property  in  a  direct  action  or 
other  proper  proceeding. 

Jf.  L,  Budd  V8.  Too-  Collector y  et  al.  p.  959. 

TENDER  AND  CONSIGNMENT. 

A  purchaser  of  real  estate  and  other  property,  on  time,  is  relieved  from 
the  obligation  of  making  a  tender  and  consignment,  to  relieve  him- 
self from  interest  after  maturity,  where  the  vendor  himself  brings 
before  maturity  of  the  notes,  an  actioii  to  annul  the  sale ;  but  owch 
such  interest  from  the  finality  of  the  judgment  rejecting  the  de- 
mand in  nullity  in  default  of  a  tender  and  C4>nsignment.  Article 
2559  H.  C.  C,  applies  to  cases  in  whicli  the  suit  to  evict  is  not 
brought  by  the  vendor,  but  by  otliers. 

The  executors  of  a  surviving  wife  have  no  right  to  sue  for  the  recovery 
of  the  whole  amount  of  notes  belonging  equally  to  her  succession 
and  to  that  of  her  husband,  who^  heirs  of  age  are  recognized  and 
put  in  possession.  They  can  sue  only  to  recover  the  half  of  the 
notes  accruing  to  her  succession. 

The  purchaser  failing  to  pay  at  the  termination  of  the  suit  to  annul  the 

sale,  a  suit  became  necessary  to  coerce  payment. 
In  the  event  of  such  suit,  the  fees  of  the  attorneys  employed  must  be 

paid  by  the  purchaser  at  the  rate  agreed  upon  in  the  aggregate  of 
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the  capital  and  interest  due  at  the  time  of  the  filing  of  the  petition 
and  due  the  succession  represented  by  the  executors. 

Zhnmermann  et  al.j  executors,  vs.  J,  J.  Lamgles^p.  65. 

USUFRUCT. 

Usufructuaries  dispensed  from  security  are  entitled  \o  the  possession 
and  enjoyment  of  the  property  as  soon  as  the  debts  and  charges  of 
the  succession  of  the  test-ator  making  the  bequest  of  the  usufruct 
have  been  satisfied. 

Testamentary  executors,  wlio,  after  the  debts  and  charges  liave  been 
paid;  deliver  possession  to  such  usufructuaries,  cannot  be  held  re- 
sponsible in  case  of  waste  and  damage  by  the  usufructuaries, who  are 
accountable  only  to  the  owners  of  the  property  burdened  with  the 
usufruct. 

A  testamentary  disposition  authorizing  executors  to  administer  the  suc- 
cession property  does  not  require  them  to  interfere  with  such  usu- 
fructuaries during  the  course  of  the  usufruct,  after  such  putting  in 
possession. 

The  exclusion  of  the  tutor  of  minors,  to  whom  the  naked  ownership  of 
part  of  the  property  subjected  to  usufruct  belongs,  from  interference 
with  the  executors,  does  not  prevent  him  from  protecting  the  rights 
of  his  wards  as  against  the  usufructuaries. 

Executors  authorized  by  the  will  to  administer  the  portion  of  the  estate 
bequeathed  to  such  minors,  as  they  may  deem  proper,  until  the 
youngest  of  them  arrives  at  his  majority,  cease  to  have  the  right  to 
administer  after  the  usufructuary  has  been  put  in  possession,  but 
may  be  called  upon  to  resume  and  continue  the  administration  of 
that  portion,  for  the  benefit  of  the  minors,  only  should  the  usufruct- 
uary die  previous  to  the  attaining  of  his  ma}ority  by  the  youngest 
legatee. 

A  judgment  homologating  an  account  of  such  executors,  nmdered  after 
putting  the  usufruotuanes  in  possession  and  discharging  thoni  from 
liability  until  then,  but  retaining  them  conditionally  in  office,  in 
case  events  provided  for  by  the  will  require  them  to  resume  the 
administration  of  the  properf/,  may  help  in  the  conslTuction  to  be 
placed  upon  the  will. 

A  testator  has  a  right  to  confer  the  usufruct  jointly  or  in  divided  por- 
tions. A  bequest  of  the  usufruct  of  the  same  property  in  the  last 
mode,  does  not  require  the  executors  to  place  the  usufructuaries 
separately  in  possession,  when  they  accept  a  delivery  of  the  whole 
to  both.  E,  U,  Samueh  et  als,  vs,  L  ff.  Braumlee  et  nls.^p.  228, 
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